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PRACTICAL  ABRIDGMENT 

or  THB 

REPORTS  OF  CASES 

ARGUED  AND  DETERMINED 

Uf  THE  COURTS  OF 

KING'S    BENCH,  COMMON  PLEAS,  AND  EXCHEQUER, 

VSOM   THB   AEITOitATlO:!    IN    1660,  TO   MICU*£LHAS   TEHH,   4  GKO.   IV. 

IfttraltS,     See  tit.  River: 
HKVmSt  S«e  tit.  Marriage. 

ISaptfSm^     See  tit.   ChriaterUtig  ;  JUimomtr  ;  Varianct.  TI]«18G«> 

JSartiaUOeSt     See  titles.  BUU  ^Exekangt  and  PrvrntMiory  JVoitt  ;  Col-  1  diuolviij 
omm  ;  Jjuurance.  Jj"  ,^"" 

BarbrrS'  fitompanS)     See  tit.  Pl,y$ieian  ,-  Swrg<(W,  s'^gMD' 

1.  Sharps  t.  L»w.   M.  T.  1767.  K.  B.  4  Burr.  2133-  Compimj,*  _ 

Upon  BCBM  reserved,  the  Court  were  of  opinion,  that  the  32  Hen.  8.  c.  42  ^""i  Jhl  gl' 
by  which  the  barbera  and  sur°:eon!i  of  London  were  iocorp orated,  continued  in  ^^  g_  ^ 
force,  not  withstanding  the  18  Geo.  3.  c.  15.  wliich  eeparates  the  barbers  from  niainbwor 
the  surgeons,  and  that  the  latter  statute  was  only  intended  to  dissolve  the  union  iIm  Barbw* 
between  the  two  companies.  '    company  in 

S.  Rex  v.  Chipvle.   M.  T,  1811.  K.  B.  N.  P.  3  Campb.  91.  London. 

The  defendant,  a  trunk-maker,  and  member  of  the  barbers'  company,  in  the  ^pp"^  JJ" 
cityofLondon,  being  appointed  constable,  and  having  refused  to  execute  the  ,argBonan- 
office  on  the  ground  that  he,  as  a  member  of  the  company,  wns  exepipl.  was  in.  der  ibc  >S 
dieted  for  such  refusal;  against  the  tcnabilily  of  which  it  was  contended,  under  Mao.  cnn- 
theS  Hen.  8.  C.  11;  5  Hen.  8.  c.  6;  and  32  Hen.  3.  c.  42;  tliHt  although  the  not   cluim 
privilege  only  formerly  extended  to  the  surgeons'  company,  yet,  upon  the  two  °    "  ^^^ 
com  paoiea  being  incorporated,  Ihe  members  of  the  barbera'  company  were  en-  ,,„ing  Uis 
tVikd  to  the  same  exemption.     Sed  per  Lord  EUenborough,   C.  J.     The  privi-  office  of 
lege  only  applies  to  approved  and  examined  surgeons,  and  not  to  persons  of  this  coutnbla. 
description.      See  Rex.  v.  Pond,  1  Com.  312;  Gremaire  v.  Le  Clerc.  Poia 
Vabn  2  Campb.   lU;  and  see  Restall.    463;  6  pi.  4;    Rob.  Ent.  414;  Ast.     [    ^   ] 
R8I. 
Sarar,     Soetit.    Riwr-  ■*m1tl"'A 

HiBMO^D  v.  Pearson.    M.  T.  1808.  K.  B.  N.  P.  I  Campb.  515.  "^Li  ibl^ 

Action  against  the  owner  of  a  sunk  lighter,  for  omiltine  to  place  a  buoy  over  o^narof  • 
the  Mine  in  the  river  Thames,  by  reason  whereof  the  pfainli  ff's  barge  struck  mok  ligh^ 
against  the  wreck,  and  was  much  injured.  The  evidence  proved,  that  ei  in  tb 
olthoagb  no  buoy  was  stationed  over  the  spot,  yet  that  the  defendant,  before  it  '^^■'^**' 
could  be  erected,  placed  a  watchman  to  inform  the  bargemen  of  their  danger,  ^^^.j"*  f" 
and  that  as  soon  as  the  plaintiff's  barge  approached  the  wreck,  the  watchman  ,,1,^^  ,  ),„. 
told  the  people  on  board  to  keep  off,  but  Ihcy,  instead  ofbeing  influenced  hy  oj  oier  th* 
this  iaformation,  lufTered  the  barge  to  come  in  contact  with  tbc  wreck.  qiot,  for 

Per  Lord  ElUnborovgh,  C.  J.  This  action.'raay  be  maintained,  since  it  is  a  danmco 
settled  rule  of  law,  tbtU  if  any  vessel  be  sunk  In  a  navigable  river,  it  is  an  im-  {.^"^gl,^ 
perative  md  boundsn  duty  on  the,  owner  instantly  to  erect  a  buoy;  and  if  be  uriklnir  a- 
neglectfl  so  to  do,  he  is  answerable  for  the  conseijuence*.  Here  he  placed  a  gainsi  it, 
watchman,  who  made  a  verbal  communication  of  the  fact.  Who  oan  say  that  Uiaugh  a 
they  understood  its  purport  ?  Nothing  could  be  so  easily  miiunderstood.— Ver-  w»ichin«B 

.&iii>tpi.miiir.  £—",:" 

ptiatcd  aailb*  dnofcr  to  «h«  b«rgim*D. 
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S       .■•.;:*••"  BARGE. 

■jDRWciiaa  >.  MiLMAK  r.  DoLWELi,.  H.  T.  1810.  K.  D.  N.  P.  2  Camp.  378. 

.^^rtrlapiis  In  trespass  for  uantooriEg  a  barge,  the  plaJDlifT  proved  that  he  had  two  bsr- 
■*'"'°°"""- gea  on  the  river  Thames;  that  they  were  moored  in  iho  middle  of  (he  river, 
iha  defenJ-  ""^  '''"'  "'^  defendant  untnoorod  Ihem,  after  which  plaintif  discovered  a  hole 
■Di  ciinnoi,  i"  'ho  bottom  of  one  of  thfiin.  There  was  no  cvif^ence  to  show  how  this  inju  y 
under  iha  had  been  octabioned.  For  the  derontJant  it  wna  propoeed  to  prove,  thi^  there 
general  ii-  being  a  )>reat  quantity  of  ko  in  the  rirer,  and  the  pluinli )  'a  herpes  in  great 
""'    "'"        danger,  the  defendaa),  for  their  preservation,  unmoored  them,  whi:;h,  it  w 


aninthori-  gypj,  it  must  be  presumed  he  was  entitled  to  do,  Iho  plaintiff' having  placed  the 
plaJDtiS:       barges  under  his  general  manafiement  and  control.     Tut,  Pi.r  Lord  Kllcnbor- 
oiigh,  C.  J.     I  am  of  opininn  that  this  evidence  cannot  be  received  usdcr  ih* 
plea  of  not  guilty.      He   should  have  availed   liimselfof  this  fact  by  o-special 
.    plea.     The  only  question  to  be  decided  hern   i<i,  whether  the  defendant  un- 
moored the  barge  or  not;  and  not,  whether  he  was  j^istijied  in  removing  the 
barges  from  a  place  of  danger.      See  post,  lit.  Trespass. 
r     5     i  3.   Spitti  V  EowENs.  E.  T.  179I.K.  P.  N.  P.  I  Peske.  S3. 

la  ta  u-  Case  for  not  placing  a  buoy  over  ihe  wreck  fif  defendant's  barge,  whereby 
lion  for  A.  B'a  barge,  laden  withlhe  plaititi^'scorn.  wi.s  sunk,  aud  the  corn  spoiled. 
•iaking  Iha  A.  B,,  Ihe  owner  oftho  vc'sel,  being  released  bv  the  plaintiff,  was  called  to 
P'^''^'  prove  the  circumstances.  Ii  ivas  objected,  that  if  Ihe  defendant  was  liable  to 
tln»  "ihl  '■^''  P'wn'iff  f"'  'he  corn,  he  was  answeralile  to  A.  B.  for  ihe  damage  done  to 
owaerof  the  barge,  and  that  the  record  of  recovery  in  Ibis  action  would  be  evidence 
thstwirga  ii  against  the  defendant  in  one  brought  by  A.  i*.  I  ut,  Loi'd  Kenyan.  C.  J.  en- 
acompa-     tertaining  adifcrent  opinion,  admitted  hie  testimony. 

teat  witnesa  apia  haring  a  relemn,  not  wiibiiandinfi  ihe  injury  he  mnj  Imts  all 

4  Terry  v.  OarWf.u.  T.  T.  1817.  K.  H.  N.  Stark.  I7i, 
The  defendant  purchased  mult  of  one  A  B  who  employed  the  plBir)liT,  a 
A ''•1"  bargeman,  to  convey  the  fame  to  the  deTendanl  Tho  plaintiafurnished  $achs 
"ftrriaima't  '"  °^^^^  '"  deliver  the  mall  to  the  defendant.  Upon  its  delivery  the  defendant 
in  liU  own  requested  that  Ihe  sa  -ks  might  he  leH  in  his  possession  with  the  malt,  iindetta> 
Mcki  be  ikng  to  return  them  within  a  reasonable  lime.  In  an  aii'on  for  not  having  rc- 
twaea  vsn  turned  the  sacks  within  a  reasonable  t imp.  Lord  Ellenborough,  C.  J.  wat 
dee  and  of  opinion,  that  the  aelinn  might  bo  sustained,  nntwithalaiiding  it  wa*  conleod' 
'  loa  ^^  '^^'  "'"''  ^''»^'"''  "  sufficient  privity  of  contra?!  beiweon  the  parties;  for 
tbe  ruriDer  ^^^  defendant,  by  agreeing  to  return  the  sarks,  undertook  to  return  them  to 
oa  bii  nn  the  owner,  who  was  proixrly  the  pluintifi'. .  The  question  tras  Icfl  to  the  jury, 
dertHkiDg  and  they  found  a  verdict  for  plainlitf. 
to  rstam       ,j,em  within  a  reimaublo  titae. 

STEPHAwr  V.  ErnT^oT.  M.  T.  1794.  Ex  <!  AnBtr.3^6. 

,^  In  an  action  afiiinat  the  derindinta*inder-acarcherofthe  customs,  for  re- 

i^J  '  ^    fusing  to  sign  a  delientiireto  entitle  the  platnlifftn  the  drawback  on  e  quantity 

IS  dor*  not  "•  Peruvian  bnrk,  which  he  wnslhnn  e.vporling,  the  phintiEThad  a  verdict,  Gub- 

sitasd  to     jecltothe  opinion  of  Ihe  Court  0:1  Iheite  facts;  that  the  bark  had  becnimported 

bark  iaipor  and  du'y  paid  upon   it  in  the  rough  slate,  that  ii  had  been  pulverised  by  the 

Md  io  ihs    plaintiffand  was  about  to  be  exporied.      The  question  was,  whether  by  this 

rough  iiatai  change  it  censed  to  be  entitled  to  Ihe  draivlinck.     It  was  proved  that  hark  was 

"J^Wa"  hetlerpulveriscdinEnglandlhanany  wheie  else.     In  the   manufacture,  tho 

and  ttlara'         *TLe<3  Geo.  3.  r..  66.  ■.  1.  nTter  reciiin?  ilie  4th  seel  ion  nf  Ihe  6  Gn.  8.  e.  48.  and 

[      4     ]       ilsolha  9  Geo.  3  r.  41.1.  S;  vii'i  ili.it  g-~:it  (InnrRdationi  lijd   bean  enminined  in  hU  Ma- 

foreoo  jeily'n  wondi  and  rhniai,  upon  b»rk.  cnjctt,  UiiLi  Ihe  nbu>u  c!^3dei  in  iha  laid  recited  acta, 

drawback      °°^  *"  "''^  every  the  paanltieg,  rairui'ntei,  und  punt-hnieati  thereby  inBicled,  and  alluili- 

will  ba  al      ar  proriiioDi,    TOHt'era,   and  thin^f  ralaling  therein,  thai!  aitend  and  aholl   be  applied  nnd 

owau  iia       pal  'alo  eiecatioa,  in  ralalioa  to  nil  wond«  and  wnnd  g.aundi,  belonging  to  hii  majeity  in 

ncTi  liark     Great  Britain  i  aa  Wall  in  right  ofhii  duchy  of  Laneaiier,  ai  atbarwiia,  and  mhathv  inch 

on  ciporta    waod*  or  wood-gronndi  ahull  be  wiihiu   say  of  hi*  Riiija<iiy'iri>re4ti,nr  cbaaw,  ornnt,  and 

tJ0g,  aliio  ta  all  and  evarj  peraoDR  and  petton  who  ihall  wiltioat  lefil  tichi  or  authority,  by 

Bight  or  day,  take,  carry,  or  cnnvey  nwny,  any  bark,  being  in   any  torecta,  or  chEiiea,  or 

wsodf,  or  woad-gfonadi,  belonging  to   hti  majasty,   a«  watlin   hii  right   of  iho  duchy  of 

Laaetater  or  oltiarwiaa,  or  wUhio  tha  woodi  or  wnod-grDaada  of  any  of  bit  RiajBity'a  aob- 

Juti  ta  Gr«at  Britain,  or   who  iiball  have  in  hie,   bar,  or  tbair  cnatody  or  poaMuloe,  any 

urk,  and  ahill   not  (^va  ■  aaliifietory  accanat   bow  ha,  aba,  or  ihey  casta  by  tha  asm*, 

and  aball  b*  tbaraof  oonvirMd  Wora  any  oaa  or  nior*  jaiticM  of  tha  pMaa.  In  maaaaC 

prMoribad  and  dirMtad  by  tho  wid  reoitad  acL     Sm  paai,  lit  Tt«M. 
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first  pracOTs  is  to  sepnrate  the  bad  parf idea  frtim  the  good,  hy  cutting  off  thfl 
feraer.  In  the  courae  ofthe  manuracture,  about  one-fifth  of  the  quantity  iu 
loslorthrnwn  aside  in  bark  ofordinary  quality;  in  bad  bark,  n  greater  propof 
lioQ.  In  palveriaed  bark  otber  raateriaU  may  be  added,  in'a  smell  quantity 
wirhout  detection;  but  ifihere  is  great  adulteratiun,  it  will  bcperceived  by  the 
odi^er-i  orthe  customs  conversant  in  that  artiiilo.  Formerly  a  very  small  quan- 
tity or  hark  was  «xp'>rled  in  powder,  and  the.cotnmissioncrsorifie  ciiattims  then 
alhwed  the  drawback  upon  it;  but  la'.ely  the  quantity  ciporled  had  been  grea- 
ter, and  the  commiisionera  refused  to  allow  the  drawback;  it  was  always  ei- 
porleJ  under  thfl  general  term  bark,  and  the  commi.osionerd  never  would  al- 
isnr  I  certifisntB  in  which  the  words  powdered  bark  were  introduced. 

It  W39  contended,  that  the  pulverised  and  rough  bark  ou^ht  to  he  con«idered 
in  Ihenme  light;  and  that  the  37  Oeo.  3.  c.  13  extended  the  drawback  t.>  it 
in  that  shape'  But  the  Court  were  of  opinion  that  the  plaintifT  was  not  entit. 
lej  lo  anv  drawl>ask;  thev  said  it  is  true  tha:  Iho  pirticlej  of  the  comiiodity 
are  the  same  as  that  which  was  imported,  and  which  is  found  in  the  case  to 
h«ve  pa'.d  the  accustomed  dutv;  but  it  appears,  upon  considering  thin  act,  that 
wlisre  the  particles  constituting  the  comm'>dity  have  chanKf-d  their  Bhai>o  and 
apTisarani^e,  between  the  limes  of  importation  and  pxpr)rla'i->n,  the  Irtrisiiitnre 
did  nat  intend  to  allow  the  drawback,  because  cifrhe  mnnv  i'raudi  which  n'her- 
wiHo  could  be  practiced  without  a  poiibility  of  detection;  H<;i:irdiii7ly.  in  many 
olhar  comm^ditiea,  tho  particles,  which  continue  in  eirpry  other  rea|ir>Pt  iho 
same,  are  considered  by  (he  le|;islaturc,  after  being tnaiufactured,  lornnMiiu'e 
a  di  farent  article.  B/  a  ckuie  in  the  a"/,  seitio-i  .3,  the  real  state  ofthe  com- 
msuily  must  appear  by  the  en'rv,  for  the  drawbn'^k  is  nnt  allowed  unless  the 
g->3H3  aro  dulv  entcre^d  for  exportation.  The  solicitude  of  tho  legislature  res- 
pecting this  rule  shows,  that  thor  intended  that  the  drawback  should  not  be  al- 
lowed unlesi  the  enirv  for  exportation,  aid  that  noon  imporation,  were  the 
Sims;  or,  in  other  wordi,  unlsss  the  ariiclo  remained  iinallorod.  In  this  case, 
inleed,  it  is  found,  that  the  bark  remained  pure  aad  unmxed;  but  we  must  pive 
■u::h  a  decision  ns  may  stand  as  a  gerieral  rule  of  construct  itn  of  this  statute, 
aid  su:h  as  mav  prevent  any  attempts  to  defraud  the  revenue  and  defeat  (ho 
P'jrp-i^es  ofthe  act.  It  iii  lound  that  powdered  bark  tnny  he  adullernled  wiih-. 
oiit  danger  ofdiscovery,  except  from  persons  conversant  wiih  the  commodity; 
the  siw-du-it  of  mahooanv  iniy  be  mixed  wiih  it  for  the  purposes  of  fraud,  and 
s->  the  puSlic  mar  bo  forced  lo  glvo  a  drawback  opon  a  thing  of  no  value- 
Judgment  for  defendant. 

UatUg.  See  lit,    Tilhtt. 

iISI"Tt,"See  tit.    Corenant. 

Bar  Ot   lEOtaeV.     See  tit.   nnrtr.  [    6    ] 

3Sir,  ^Ua3  In.     Se^Mit-    P;etu  nnd  partUidar  T^bt. 

aSrtrOtt  OCOUrt.     See  tit.   Court  Bttfou. 

SaCO.lCt  II!t*l  SlCO'ia.     Saelit.   Dlgnitiji  Pttragi 

HtaTflnln  anl)  Sale 

B-io'tropl.  anV,  vol.  iii.  p.  631.  631.  O  >venant.  D>ed.  FeiTmant. 
FraoiliJeai  convovan  :n.  Gifl.  Lea-fc  and  Rpleuie.  Sct-oX  5:oppagB  in 
Traa»r-i.     Uses  and  Trusts.     Vendor  and  Purchriser. 

(A)  D'.?i:«iTio-«,  o  iiaiv,  asd    ceneiiai.  HATtinc  op,  p.   5. 

(Bl  VVriiT  M,*.T  BE  co:tveTEO  st,  p.  fi. 

(Ci  Who  Miv  co.-iVEf  bt,  p.  6. 

(D)   CONSIDER.ITIOS   REaUlIITC,   p.    6. 

{El  Effect  op,  p.  8. 

(F)  Fo;tM    AND   E.^nOLMEVT  OF,  p.    10. 

(G)  How   FIX.ADED,   p.    12. 

(H)   HOIV   PROVED    IN   EVIDESCC,  p.  II. 

(A)  D:;fi:«itio?i,  oRiflrv,  and  GrfTrr,.'.i  N.iT'jr.E  o". 

A  bargain  a:id  sale  is  a  contract  for  (he  transfer  nf  personal  nflccts,  lands  nr 

teoements,  and  creates  a  covenant  or  agreement,  wh>^n  oxecut'iry,  upi>n  which 

a:i  action  dfcovcnant,  debt,  or  atvijnpuf,ia  sustainabia,  accordiaQ  t>  tha  fact 

w  !.cihcr  the  iBstrooicat  bo  or  bo  •"»•  under  seal.  ., 
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With  rapect  (o  the  convej>aiic«  of  peraooal  chattela,  the  (erm  is  leldon)  ■]>- 
plied;  but  as  it  coocerni  real  property,  a  bargain  and  sale  ia  defined  to  be  ft 
real  contract  founded  upon  a  valuable  coa  aider  at  ion,  for  passing  of  lands,  tene- 
ments, and  hereditaments,  by  deed  indented  and  enrolled;  2  Inst.  673. 

This  species  of  conveyance  was  known,  long  anterior  to  the  statute  of  uaesi 
Plowd.  303;  8Rep;24.n.;  it  bcini;  before  that  time  a  common  practice  for  a 
person  seised  of  lands  to  bargain  and  sell  to  another,  in  which  case,  if  the  con- 
Li  °  i  tiderslion  was  suflicieat  to  raise  a  nsa,  the  bargainor  became  immediately 
seined  to  the  use  of  the  bargBiDee;  and  now  the  slat.  27  H.  8.  c.  ]0.  immedi- 
ately transfers  the  legal  extate  and  possession  to  the  bargainee;  it  enacts  that 
"  where  any  person  stands  or  ia  seised  of  or  in  any  honours,  Sk.  lands,  tene- 
ments, rents,  services,  &c,  to  the  use,  confidence,  or  trust  of  any  other  persoa- 
or  body  politic,  by  reason  of  any  bargain,  sale,  feoffment,  Sfc,  such  person,  &c. 
that  has  any  such  use,  shall  be  deemed  and  adjudged  in  lawful  seisin,  estate, 
and  possession  thereof,  to  all  intents  and  purposes,  of  or  in  such  like  estates  as 
he  has  in  the  use,  ^c.  and  the  estate,  right,  and  posaesaion  of  him  so  aeised  to 
any  use,  etc.  shall  be  deemed  and  adjudged  in  bim  who  has  the  use,  etc.  ader 
such  quality,  manner,  etc.  as  he  had  before  in  or  to  the  use,"  etc. 

The  proper  and  technical  words  to  be  used  in  this  mode  of  transfer  are  bar- 
gain and  sale;   but  any  other  words  that  would  have   been  sufEciect  to  raise  a 
use  upon  a  valuable  consideration  before  the  statute  of  Henry,  are  now  ade- 
quate to  constitute  a  good  bargain  and  sale;  3Inst,671;  Grey  t.  Edwards,  4 
,  Leon.  1 10;  Fox's  case^  8  Rep.  93-4;  3  Roll.  Abr.  787.  pL  5;  Anoa.  3  Leon. 

16. 

(B)  What  m*y  bi  convetbb  bt. 

A  bargain  and  sale  may  be  in  fee  for  life,  or  for  years,  and  may  be  adopted 
as  a  mode  of  conveyance  by  every  person  seised  in  fqe-simple,  fee-tail,  or  for 
lite;  and  it  has  even  been  holden  that  a  reversion  expectant  on  a  freehold  es- 
tate may  be  conveyed  by  bargain  and  sale;  Fox's  case,  8  Rep.  93  -  and  it  La 
clear  that  a  rent  in  mm,  or  an  advowson,  tithes,  right  of  common,  or  any  other 
incorporeal  hereditament  in  actual  existence  at  the  time,  may  he  thus  trans- 
ferred; Cro.  Jac.  189. 

(C)  Who  mat  convby  bt. 

As  a  bargain  and  sale  only  passes  a  use,  and  as  alt  private  persona  are  ca- 
pable of  being  seised  to  a  use,  they  may  convey  their  estates  by  bargain  and 
sale ;  but  as  there  must  be  a  peraon  seised  to  a  use,  and  a  use  tn  tut  before  lh« 
statute  can  havo  any  operation,  it  (iillows  that  neither  the  king  nor  a  queea 
rtgnani,  nor  a  corporation,  can  convey  their  lands  in  this  manner.  . 

See  3  Leon,  175;  1  Rep.  1270. 

(D)    C0N8IDER*TIOV    HEQTISITE. 

1.  CR0S8i:«a  V.  Scudamorb.  T.  T.  1669.  K,  B.  Vent.  137. 
In  trespass,  the  defendant  pleaded  that  the  where,  etc.  was  the  freehold  T. 
Whara  no  H.  and  that  by  his  command  he  entered.  The  plainlifriraversed  the  allega- 
pecDniarj  tion,  io  the  plea  that  it  was  the  freehold  of  T.  II.  On  the  trial,  a  special  ver- 
coniiders-  (Jjct  was  found,  which  slated  that  N.  H.  was  seised  in  fee,  and  that  on,  etc.  he 
lioD  ii   gi-  made  a  deed  to  J.  H.  enrolled  within  six  months,  by  which  the  said  N.  H.  did 

deed   can-         *  *""  '   '""■g^i"    •"'*  •"'■  '■■'"go  convejjince  of  a  ate.  »nd  i>  «    uh  cBDmH  ba  railed 

not  sperale  withom  «  con « id Bn lion,   (me  pOMt,  tit.    Vaa.  and  TrusU,)   it  followa  ihnt  no   bargain  and 

^,    1^  l,i^_  aala  caD  bs  good  witnunt  B   pecuniary  efjutTalent.  for  the  very  name  of  the  utnraDca  jm- 

Hia   and       P*"**  '  f"'^  J"""  9"°.'   '  R^Pt  176.  ■>;  Moore.  689.      It  ia  not,  bowever,  abaolntdly  nacei. 

^]f*  Kry  (h'jl  a  CO  nil  d  erst  ion  >hoald  be  mantioned  in  the  deed,  fc^an  avermont  of  a  conii4era- 

tion  mxT  bo  made  in  pleading;  Moor.  569;  2  Boll.  Ab,  786.      Hence,  if  a  penon,  in  con- 

aideration  of  a  certain  ButHof  money,  bargaiasand  gel  la,  thii  ia  a  good  coniideralioii  to  riiaa 

■  oae  without  an  avernienl  of  an;  apacific  aoin,  for  lbs  atnoeat  ia  not  tnslerial,  aa  any  inn 

however  aniall,  id  s  aadicient  consideration;   I  Rep.  24.  d:  10  id.  S4.  a;  2  Inat.  G72.    Bat 

where  no  peeaniary  conaideralion  whntevar  ii  given,  the  deed  Hilt   be    void  aa  a  bargain, 

and  lale,  and  no  nie  will  aiiia  to  the  bergjinen;  Wood  v.  Lambert,   Cro.  Elix.  994;  Oe- 

bora  T.  Bradihawi  Cro.  Jac,  IZ7  el  lupra:  therefere,  ■  oaa   will  net  ariaa  gpon  •  cnniay- 

BDsa  to  a  penon  opoo  tnut,  to  pat  thd  dabt*  of  the  artntor  oat  of  tba   kaJ*   eaotajed; 

Lard  Pafal'a  caaa.  1  Lara.  194. 


.dovGx")oi^Ic 
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(Tit  ani  in  con^iideratnTi  ornttural  love,  mi^m?ntninn  of  her  pnrlion,  and  pre- 
ferment or  her  in  msrri^ige,  anl  other  g  i'>d  nn  I  valuable  conaitleraiioQSi  give, 
grant,  bargiin,  sell,  tklicn,  en!c  1 1',  and  confirm  unto  the  said  J.  H.  and  hia  [  ^  } 
heirs.  The  jury  loun.)  tbiit  rhere  wai  a  covenant  that  the  said  J.  H.  should, 
after  dus  exesutiun.  etc.  quletl/  enjo,-,  etc.;  and  also  a  special  cau^e  of  war- 
ranty; anl  that  (he  deed  was  enrolicJ  within  six  moniha,  and  that  there  was  no 
«her  consi'ieratiin  fiir  making  iho  indentnre  than  what  was  expressed;  and  if 
it  were  siiffi :ient  to  convey  lim  premises  lo  the  said  J.  H.  they  found  for  th« 
plainliS*;  ifnit,  for  Ihedefendant.  It  was  admitted  in  argument  that  the  deed  0.1^ 
could  not  take  eRect  as  a  biirgain  and  sale,  no  money  being  paid.  e,in«™« 

9.  Barker  v.  Ke*te.  T.  T.    1016.  C.  P.  1  Mod.  '■iGi;  S.  C.  2    id.  269;  S.  b°""d' 
C.    I  Freeni.  2  i9T  wilbonl 

In  an  action  nfeJectmenC,  a  speci:il  verdict  wan  found  that  E.  H.  was  feised  ""^  cooil- 
\o  him  and  the  hcira  mnle*  of  his  body:  ihar  E.  II.  bv  in  icnnre  between  him-  ?"*!|°''' 
selfanJT.  P.    demsed  to  T.  P.  from  the  feast  of  St.  Michael  then  last  past  „'rlu"rfe- 
Tar  six  m  mths,  rendTing  a  pe  iper-corn  rent,  and  ihal  nferwards  by  anolbei  miie,  tnd 
inJenture  between  himielfon  the  one  pnrt,  an:I  T.  P,  and  E.  R.  on  the  other  graat," 
onrt,  reciting  the  said  lea  e,  he  bargained  and  aild  the  reversion  to  T.  P.  his  "'''''  't* 
heirs  And  aisiijT,  to  the  intent  to  make  him  tenant  to  the  pi-aerijn,  in  order  to  re'ervitioB 
the  su  eringofacominon  recovery,  in  which  K.  B.  was  lo  lie 'he  recoverer,  °  ^"^J^* 
tad  himaelf,  Ibn  saiil  E.  H.  the  vouchee,  and  Ihal  ih's  recoi'erv  was  to  be  to  ^m  n,,  „ai. 
the  u'se  of  E.  H  aii  b<>)  huir^.  etc.     And  if  the  Court  itboiild  adjudge  that  in  pom  of  ■». 
this rer.overv  there  were  a  snod  tenant  to  theprni'^e,  Ihcy  found  for  the  plain-  ceiving  ■ 
tiff,  otherwise,  for  the  defendanl.      F.ir  Ihe  defendant  it  was  argued,  that  there  "'•"?•  of 
WH  m  gmd  tenant  inth",  pr:fcipe,  fi>r  that  T.  P.  never  was  in  possession,  by  :       inMri- 
virtue  of  the  lease,  for  six  mnitM.     No  entry  is  foun'l,  nor  no  consideration  coiuider*- 
to  raise  an  uie.     All  the  con'^idefntion  mentioned  Is  the  reservation  of  a  pep-  tion  ara 
p*r-corn,  whi:h  Is  not  finiTiiien',  for  it  is  to  bo  paid  out  of  iho  profits  of  the  peppjr- 
lai-l.      It  waicom.:irrrdtoC>l.er'HCa?e,G  C  >,  16;  Cro.  Ehz,  3(8;   where  a  sora  i.',oed 
»um  in  grosii  appointed  to  lie  pa^d  bv  the  devisee,  (jave  him  an  eslnfc  In  fee-  '"  ",""  j* 
■implp;  hut  a  sum  to  he  paid  not  of  the  profits  of  the    land,     Lord  Pagctt'a  °" '"  '"• 
case.'i  Ril.  Abr.  781;  Mnor.  I9i;  and  the  case  of  the  A'lhotofPury  v.  Bo-  Ind  m.U 
Itenham,  D;i:r.  p  8.  pl  .^i,  wai  cited,     feni  les,  Ihe  con^dcralion  in  this  case  laada  pa** 
is  a  thinz  of  no  value,  being  hut  n  sinjie  pepper-corn.       If  an  Infant  make  a  bj  vrajr  of 
leaie  for'yeara,  renderini;  rent,  ihe  Icaic  is  bnt  voidable;  but  if  an  infant  make  *'"$''*  "* 
a  lease  for  veara,  rendering  a  rose  or  a  pepper-corn,  or  nnv  such  tike  trifle,  the  *   ** 
leaie  is  void;  and  Fitzherhert,   tit.    "  Entry,    Con-geable"  i!6,   was   cited   as 
well  a^  S'llton's  II^"^pital,  10  Co  31,   where  it  was  bolden  thai  the  reservation 
of  12s.  was  a  sufficient  consideration  to  vest  a  nxe  in  the  bospiial. 

The  Court,  a!\erlakingtime  lo  consider,  said,  they  bad  examined  the  prece- 
dent in  the  case  la^l  quoted,  and  that  there  the  reservn'lor  of  a  rent  was  men- 
tioned in  the  deed  na  a  considerntiin  lo  raise  a  use,  which  might  perhaps  mak« 
a  difTerence  between  this  case  and  the  one  then  under  consideration.* 

lE)    ErPEcT  OP. 
1.  Chah-oser  V.  Divies.  M.  T.    1697.  C.  P.  1   Lord  Raym.  400;  S.  C. 

I.utw,559.  [    8    1 

The  pfainfiTdectKed  that  the  plaint  iff  covenanted  with  the  defendant,  (hat  *  b«f|»i" 
the  plainti  T,  and  all  other  persons  having  an  estate  under  him,  should  make  '"  f  ' 
aufli  ;ient  conveyance  of  certain  land  to  ihe  delendant  and  his  heirs  before  the  '^^  („„ 
ITlh  of  November  next  followinjt;  and  that  the  delendant  covenanted,  that  op-  „j,  no 
on  such  convevance  made  tn  him,  he  would  pav  lo  the  plainti  for  his  assigns,  poBoaioa 
at  Ihe  hiuseo'fSir  Fran;i?  Child,  L-iudon,  ."iJ)/.  and  ihat  they  mutnnlly  bound  whboni  as 
Ihcmselves,  Sio.  in  Ihe  penally  of  I03i.  lo  the  perfornianca  of  the  said  agree- '"'' .•"7' 

•  Td  the  M.  T.  fnllowing,  Iheunanininiw  opinion  of  lIiBwhn!«finurtwsi,(hatlb«  word  „,d,  bv 
■'g«nt"   wjs  .afficienl  10  pa«  Ihc  land  by   wi.y  ofunB:  lb. I  the  re.ervalinn  of ■  pepper    ,„lit,„anl  ■, 

Ilia  luM  being  winhia  Ihe  27  Hen.  P,  c.  10.  (here  wni  ao  neoaii'iily  for  an  eclanl  snlrj  lo  *ariioDer  it 
nakaiha  iewce  eapnble  of  execnling  a  retenHe;  Tor  lieing  in  pojseuiopt   and  to  a  goodie-  opratM  ■•• 
nam  to  the  proteijie,  end  jodKmentwa*  given  accoidlnsiy;  8.  C.  2  Mod.  258;  ue  ako  »  ™™d„ 
Uod.  SlO;  SanilenoaCa«a<'.dTrutU.443.  4S2.  4b9.  aodtbe  t4Geo.  8.C.  20.  L«  ik.  to 
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aam,  ae4  -loKDt;  nnd  the  plaintiff  aven  thai  be  was  naiy  to  perform  al)  on  his  part  tobs 
the  bargiiD  perrormed;  and  ihal  he  and  <)ne  Markham,  who  had  a  lease  for  j^eare  under  tb« 
■nil  wla  of  plaintiff" of  the  said  kndt,  bargainetl  and  sold  the  Eaid  lands  to  the  dBfendaiit  for 
the  rcvar  q^^  hnlf  year,  and  thnt  the  pIsintifT,  by  a  relesee  dated  the  day  after,  released' 
tba'coart  '"  '''^  defendant  and  his  heira,  all  hia  right,  title,  ^c.  of  which  lease  and  re- 
aunat  latis  l^a^ie  the  defendant  had  notice  at  A.  in  the  county  of  Bucku,  ihe-ISIh  of  th« 
Doiiec,  thit  paid  November,  and  there  refused  to  accept  Ihem,  and  refused  to  pay  the  mo- 
il huiDcli  ney  to  the  plaintiil'ufundunt  fimaam  of  the  said  covenant,  etc.  upon  wbicb 
•P^V°?     declaration  the  defendaat  demurred. 

•UUr'plu  Iti  support  of  the  demurrer  it  was  srgued,  that  the  plaintiff  had  not  averred 
dad  accord  '^Bt  the  lease  and  release  were  a  sufficient  conveyance.  For  the  plaintiff  it 
ing  ihento,  waa  contended,  that  the  Court  ought  to  judge  wheiher  the  bargain,^,  bv 
ai  itt  Dvt  lease  and  release,  be  a  good  conveyance  or  not.  The  counsel  admitted  that  if 
U  kantr  t],^  leasee  for  years,  and  the  reversioner  join  in  a  lense  and  release,  this  doet 
'  not  operate  by  the  statute  ol  uses,  for  the  lease  being  the  lease  of  the  lessee, 

who  has  no  seisin  oftbe  freehold  in  the  land,  but  only  a  possession  of  it,  is  not 
V'ilhin  the  statute  of  uses,  and  then  no  possessinn  by  such  lease  is  translerred 
before  an  actual  entry,  up''n  which  the  release  may  operatej  but  no  entry  ap- 
pears in  this  cnae.  fiut  tliough  in  the  present  case  it  is  not  good  by  bargain 
and  siile  by  the  statute  of  uses,  yet  the  leasee  and  the  reversioner  joining  tog*-, 
ther  who  have  the  whole  interest  and  estate  of  the  land  in  them,  this  will  be  a 
good  conveyance  to  pass  the  eslale.  For  the  lease  ought  to  operate,  ul  rta 
migu  vatia!,  elf.  and  then  in  this  case  the  lease  ouf;ht  to  he  expounded  (ho 
surrender  of  the  lessee  to  the  revcr^io^e^,  and  then  (he  lease  and  release  oftha 
reversioner.  Or  otherwise  it  will  bo  n  granr  of  tho  reversion,  and  then  the 
prant  ofthe  interest  oftbe  lessee  foryears.  For  the  intent  ofihe  parties  wa«, 
that  both  their  intereala  should  pass;  and  they  huve  power  to  do  it,  and  there- 
fore it  ought  to  be  e.Tpounded  a  good  grant  to  satiety  their  intentions.  If  the 
reversioner  makes  a  lease  for  years  of  his  reversion,  the  lessee  in  possession, 
r  a  ■]  though  he  has  a  greater  term  then  the  lessee  of  thit  reversion  has,  yet  he  may 
^  '  surrender  to  the  lessee  in  reversion ;  Co.  J.it.  192  a;  and  nevertheless  lh» 
tene  (or  years  in  possessinn,  cannot  merge  in  the  term  in  reversion,  hut  ig 
merged  in  the  inherilancei  Hutt.  126.  and  Treporl's  case,  6  Co.  14.  b.  ore 
authorities  in  point,  that  in  this  case  it  ought  to  operate  as  tho  grant  oftbe  re- 
««rai"ner,  and  the  surrender  of  the  lessee ;  for  the  word  surrender  is  not  abso- 
lutely necessary  to  make  a  surrender;  40AsBi.  16.  For  the  intent  oftbe  par- 
ties is  sufficient  to  make  a  deed  operate  as  a  Eurrender,  without  any  formal 
words,  Eut  it  cannot  in  this  case  operate  as  a  surrender,  yet  since  the  leases 
joins  in  the  lease  and  release,  it  will  be  an  extinguishment  of  his  term;  Cro. 
Eliz.  467;  10  Co.  48.  bj  Lampet's  case,  2  Roll.  4(>2.  For  a  term  ofyeara  be- 
ing only  a  chaltel  interes',  it  will  be  easily  extinguished.  And  though  it  was 
in  this  case  designed  by  (be  parlies  that  it  should  be  a  lease,  and  then  a  release 
to  make  the  conveyance,  yet  tho  law  in  divers  cases  will  make  a  transportation 
of  estates,  to  satisfy  the  genernl  intent  of  the  parties,  that  it  should  hot  be  frus- 
Irnted;  1  Co.  16;  Bredon's  case,  Cro.  Eiiz,  727.  pi.  62.  792;  Plowd.  178; 
W.  Jones,  455;  which  ought  to  he  done  in  this  case,  rather  than  it  should  bs 
void.  Trtby,  C.  J,  doul)ted  whether  the  plaintil^' should  not  have  plended  the 
conveyance  according  to  its  operation;  but  in  this  case  having  pleaded  it  ^s  a 
bargain  and  sale,  whero  it  could  hot  be  a  bargain  and  sale,  the  decla- 
ration was  not  good.  Tut  Poweltj  J,  aaid,  the  question  is,  whether  there 
is  not  sufficient  in  the  declaration  to  show  that  the  ptaintiS'  has  per- 
formed all  on  his  part  to  entitle  himself  to  his  action,  {and  therefore  it 
maydifler  from  (ho  matter  of  a  ti'le  pleaded,  And  in  Jhis  cqeb  the  ter 
mor  has  consented  to  pass  his  term,  which  will  amount  to  a  surrender;  Dyer 
1 10.  h.  Lessee  for  vears  relea.sed  to  the  reversioner,  and  held  a  geod  surren 
der.  Tnby,  C.  J  doubted  the  case  in  Dyer.  But  if  it  be  law,  yet  ifthe  de- 
claration in  that  ease  bad  been  that  the  leasee  released  to  (he  reversioner, 
where  there  wae  not  any  release,  but  a  surrender,  such  a  declaration  bad  not 
been  good,  for  be  ought  to  bare  declared  that  he  bad  aurreodered.     But  if  in 
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nis  oaM  the  deed  of  conveyance  had  been  showB  in  hatttilta,  there  th« 
Court  might  have  judged  accorcting  to  itn  operation.  Put  here  the  deed  inn^t 
■hown,  but  oaly  it  ia  said  what  is  the  etfect,  viz.  that  it  is  a  bargsin,  etc.  which 
it  eanuot  be  io  this  case.  And  if  judgment  he  given  (or  the  plaintit,  it  nmnt 
be  that  the  lessee  for  jraars  hargfii;ied,  which  cannot  be,  etc.  far  there  ia  no- 
thing before  the  Court  to  make  aaother  coQs*riiction.— Judgment  far  the  de- 
fcndant. 

S.  CiRTza  ».  M*DOWicK.  M'  T.  1692,  0.  P.  3  I*t.  559. 

In  Bjeetmeot  upon  not  guilty  pleaded,  a  special  vordiot  wjis  lomad,  it  appear-  Wb*n 
edthat  P.  seised  in  fee  bv  indenture  between  him  and  S.  D.  bin  grandson,  the  .'fc*™  «•  ■» 
leaser,  in  conaidermlion  of  a:fe=iion  and  5a.  bargained  and  sold  to  the  lessor  and  '■''•"^"'  "'' 
bis  heira  the  tenemeati  in  fjuealion;  hibeuiitn  immediaielv  after  his  death  to  ^I'j"'""" 
the^leasof  and  the  heirs  ol  his  body,  with  divers  remaindars  over,  vrhich  indcn-  11,.^^  hi* 
ture  was  enrolled  wi: bin  nix  months,  and  P.  the  same  day  by  ano'.her  indenture  hair,  ftu 
also  eeroUed,  upon  the  like  consideration,  granted,  bargained,  and  sold  to  the  bendum  in 
1m»w  and  bis  heirs  other  lands,  habendum  immediately  after  his  death,  to  the  "•■,  bufM 
iMsor  and  the  beira  male  of  his  body,  with  divers  other  remainders  over,  after  "! '"  ",  ■ 
which  the  eaid  P.  enjoyed  all  the  lands  in   both  the  indentures,  his  whnle  life    r  lo  ] 
without  inlermption,  and  died;  aflerirarda,  the  mother  of  the  lessor,  being  the  j^,|),  „f 
daughter  and  heir  of  P.  entered;  upon  whom  the  hasor  entered,  and  made  the  iba  bar»ia 
lease  to  the  ptaintiif.     Per  Cur.    Ahhough  the  habtnium  of  a  future  freehold  or,  tb«  la 
H  void,  yet  the  grant  in  the  premises  being  expressly  to  him  a^d  his  heira,  the  "'""'.'• 
indenture  shall  enure  upon  the  pram  aes,  and  shall  pan  the  estate  to  the  ven-  ™'^  'J""™ 
daedirectty  by  the  premises,  and  the  coniinua:ice  of  the  pnsMession  by  the  -[^n,,,^ 
grantor  for  his  whole  life  afterwards  was  tortious,  and  shall  not  alter  the  ca  e  mj  ghall' 
■llhough  perhaps  he  thought  and  intended  that  nothing  should  paai  till  after  his  piai  iba  m 
death,  for  his  intent  could  not  alter  the  law,  and  make  a  future  freehold  good,  '*'■*'  <^? 
•ad  a  present  freehold  void.  ' 

(F)  Form  aso  B<no[.-viEVT  of. 

Before  the  statute  of  uses,  equilable  esta'es  of  freehold  might  have  been  cre- 
ated through  the  medium  of  trusts,  nitbout  livery  of  seisin;"  and  by  the  ope- 
ration of  that  act  legal  estates  of  freehold  may,  of  the  present  day,  be  created 
m  the  same  manaer.  The  framers,  however,  of  the  statute  ofuses,  sagacious- 
ly foresaw  that  its  promions  would  render  Uvory  unnecessary  to  the  passing  uf 
a  freehold,  sad  that  the  freehold  of  such  things  a?  do  not  lie  in  grant  would  be- 
come transferable  by  parol  only  without  any  solamnily  whatever.  To  prevent 
the  iacoaveoience  which  might  arise  from  a  moje  of  conveyance,  so  uncertain 
in  the  proof,  aod  so  liable  to  mi9[:oa9truclion  and  abu^e,  it  was  enacted  by  the 
SI  Hen,  8.  c.  16.  that  no  manors,  Uod^,  ten-nents  or  other  hereditaments,  shall 
passirom  one  lo  another,  whereby  ai.y  estate  of  inheritance  of  freehold  shnll 
be  made  or  t^e  effect,  or  any  use  thereof  to  be  made,  by  reason  only  of  any 
bargain  and  sale,  except  by  writing  indented,  sealedj  and  enroK'^d  in  one 
of  the  Courts  of  Weslmiuster,  or  eljo  within  the  county  or  counties  where  the 
lands,  etc.  so  bargained  and  sold  lie,  before  the  cualiu  roluioriaa  and  two  justi- 
ceaof  peace,  and  (he  clerk  of  the  peace  of  etc.  or  two  of  them,  whereof  the 
clerk  of  ibe  peace  be  one,  the  same  enrolment  to  be  made  within  six  monlhi 
•Aer  tbe  date  of  the  same  writing  indented. 

Provided  this  act  shall  not  extend  to  any  lands,  etc.  lying  within  any  city, 
borough,  etc.  wherein  the  miyors,  etc.  or  other  of&^era  have  used  to  enrol 
any  evidences,  deeds,  or  other  writings,  within  their  precinct  or  limit. 

The  objects  of  these  enactments  evidently  were,  first,  to  force  the  contrae- 
tiog  parties  to  ascertain  the  terms  of  tbe  con^'eyance  by  reducing  it  into  wri- 
liag;  aecondly  to  makeihe  proof  ofit  easy  by  requiring  their  seals  to  it,  and 
eossetjuently  the  presence  of  a  witness,  and,  lastly,  to  prevent  the  frauds  of 
••eret  convey  an  ced,  by  substituting  the  m<ire  e  Faritual  notoriety  of  enrolment, 

*  Tliii  if  a  technical  isrm  lo  dcnots  lh«  completiDn  of  that  invMtitare  bv  which  tha  t«- 
■ut  wu  adinitlod  iata  ths  tanare,  and  withaitt  wliich  no  frenhald  could  %i  GOB*tital«l  or 
f*m;  ptr  Lord  Miiiufialil,  \  Birr.  107,  For  Iha  erigin  and  hialor;  of  iha  tnaifar  of  laada 
•yliwr  •Tsaiiin.MeS  Bl.  Cms.  Stl;  HU.  F«rin.  Aa|   DiMan.V;  aid Spalm. GImmmj. 
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for  the  more  ancient  oneofliverv.  Put  the  Int^er  (xirt  of  this  provisio'n,  whicfa, 
if  it  had  not  been  evaHed,  wnuld  hnve  mtro.1u':ed  ulin  i»t  nn  unireraal  register 
of  conveyances  of  the  freehold  in  Ih.e  casa  of  corp  >reHl  hcreditumenta,  was 
L  II  3  aotin  defuuted  by  the  inlervenli'>:i  of  the  cinvcuiue  liy  lease  and  release, 
wbicli  sprung  from  the  ouiljiinn  tt  exten  i  the  s  a!u:e  to  b»rgains  and  sales  for 
terms  of  years;  and  the  other  pa-Is  of  the  alaliile  were  neceaaiirily  ine  eclual 
in  the  courts  of  equilv,  bocau-^e  (nese  were  still  left  at  liliettv  to  compel  the  ex- 
ecution oflrusts  of  the  freehold,  thriugli  treated  iviihniii  deed  or  writing.  The 
inconveniences  from  ihisinauli^^iencv  of  rha  atn^ule  of  enrolments  are  row  in 
some  measure  prevented  by  the  2)  Car.  '2.  c.  3.  which  provides  nguioet  con- 
veying any  lands  or  hereditamants  for  tn:iro  than  ihreo  years,  or  declaring 
trusts  ofihem  oihcrH-iiie  than  bv  writing 

ly  the  slBlu^e  3  Eliz  c.26,  i:<orgain«  and  sjilcs  of  lands  lying  in  the  coun- 
ties palatine  of  Lancaster,  Chester  j  Hndilie  bishopric  of  Durham,  are  required 
to  be  enrolled  in  the  reape^'live  courts  of  lliosc  couniifs.     And  by  the  staiule« 

5  Ann.  c.  id;  ti  Ann.  c.  35,'  and  tl  Geo.  2.  c  6;  bargains  and  sales  of  lands 
lying  within  the  west,  east,  and  north  ridings  oflhe  county  of  York,  may  be  en- 
rolled bel^iro  the  registers  oflhise  ridings,  and  stiall  be  as  good  as  if  enrolled 
at  Westminster.  Uy  the  slaiute  TO  Ann. c.  tS.ftecI  ::).  ir  is  enacted  that  a  co- 
py of  the  enrolment  of  n  bargain  and  sale,  exniiiincd  with  the  enrolment,  s'gned 
hy  the  proper  officer,  and  proved  upon  oath  lo  l:e  a  true  copy,  so  examined  and 
signed,  shall  bcofihe  same  force  and  e  ect  as  the  indenture  of  bargain  and 
Bale  would  be,  if  the  same  was  produced. 

Lord  Coke,  2  Inst.  61^.  in  describing  thee'~ect  a''d  operation  of  the  Mat.  27 
Hen.  8.  c.  16.  says,  that  as  all  bargains  and  snli;snrc  directed  to  be  in  writ  ng, 
they  must  be  by  indenture  ttriiien,  not  hy  print  or  siomp;  and  ahhough  ihfi  in- 
denture may  be  either  on  pnrchm  nt  or  paper,  yet  the  enrolment  muHt  be  oa  ' 
parchmen',  it  being  so  required  in  the  clause  of  enrolment  by  tho  clerk  of  the 
peace;  and  that  the  same  requisite  is  implied  where  the  enrolment  is  in  any  of 
the  king's  courts  of  record. 

The  time  prescriUed  by  the  sfniu'c  fiir  enrolment  is  six  liii-ar  month?,  to  be 
computed  from  the  dav  oflhe  dale  of  IIip  deed,  which  is  exclusive.  If  the  deed 
has  no  date,  then  Ihe  lime  must  be  calculiiled  from  tho  delivery;  3  Inst.  b74; 

6  Rep.  I ;  Hob.  140;  Dy.  H9  The  statute,  we  have  before  shown,  only  ex- 
tends to  estates  of  inheritance  or  freehold ;  a  term  of  years  need  not  therefore 
be  enrolled.  In  constquence  ofihe  statute  of  enrolment:),  the  freehold  does 
not  pass  from  the  bargiiinor  until  the  deed  ot  bargain  and  sale  is  dulytenrulled^ 
but  the  enrolment  has,  for  most  purposes,  a  relation  to  the  delivery  of  the  deed; 
2  Inst.  674;  and  thereby  avoids  all  mesne  incumbrances  and  conveyances  mad« 
by  the  bargainor  between  the  date  or  delivery,  and  the  enrolment;  Mullery  t. 
Jennings,  a  Inst.  G74;  Flower  v  I  ald^vin,  C'ro.  Car.  217.  Neither  the  death 
oflhe  bargainor  or  bargainee  before  enrolment  will  pre\-cnt  the  passing  oflhe 
estate.  And  where  the  bargainee  dies  before  enrolment,  his  heir  shall  be  in 
by  descent;  2  Inst.  674;  Dymock's  case,  Cro.  Jnc.  4C8;  Hob.   136;  and  his 

I  1"  1  wife  shall  have  dower,  in  case  the  deed  be  afterwards  enrolled;  Cro.  Car.  217; 
2  Saund.  55.  Ow.  70;  2  Hols.  81.  The  bargainee  of  o  reversion  shall  have 
the  rent  incurred  between  the  delivery  and  enrolment  of  the  deed;  Latch.  157; 
1  Sid.  310;  but  if  the  rent  be  paid  hy'the  leniint  to  the  bargainor,  the  payment 
ia  lawful,  and  tho  bargainor  is  not  compellable  at  InW  to  account  for  it;  Ow, 
160,  69;  Dyer.  218;  Godb.  1.56.  So  if  a  bargainee  grant  a  rent  before' en- 
rolment, it  is  a  good  grant,  if  the  deed  be  aflenvards  enrolled;  Cro.  Car.  217. 
A  bargainee  before  enrolment  may  be  a  good  tenant  to  the  pracipe  for  su  er- 
ing  a  recovery;  2  Inst.  675;  Ow.  70;  and  be  mny  rereive  a  release  from  a 
stranger;  2  Inst.  G75;  but  it  is  said  that  if  a  bargain  and  sale  be  made  lo  A, 
and  It.  anil  their  heir»,  and  A  release  to  li.  before  enn^lmenl,  Kuch  release  ia 
inoperative;  St|ep.  Touch.  2i7;  but  a  release  to  the  bargainor  will  in  such 
case  enure  for  the  benefit  of  the  bargainee;  Mockctt'd  case,  Shep.  Touch. 
Sfil.  Bui  ifa  hargaiuee  before  enrolment  convey  the  estate  by  bargain  and 
Mle  te  another  person,  and  then  enrol  the  first  deed,  the  second  bargain  and 


BARGAIN  AND  SAL^E.—Bote  plcadtd.  « 

tale  isToid,  though  it  ahnuld  afterwards  be  enrolled;  Sir  Robert  Barker's  cue, 
Sh«p.  Touch,  ajii  BL-!lingh:im  v.  Alsop,  Cro.  Jac.  52.  4-9;  Ferry  v.  lowen, 
I  Vent  360;  T.Jones,  lb!).  Su  a  lense  made  l>y  a  bar  aince  befiTi  enrol- 
ment is  Dot  valid;  Cro.  Car.  1 10;  Canh.  17il;  Sf^aund.  66.  Though  the  en- 
nlmeni  has  relation  to  ibc  delivery  ul'ihe  deed  to  avoid  all  mei^ne  incuinbran- 
cea  a:id  conveyances  made  by  ihe  liatgainor,  yet  it  does  not  divest  any  estale 
lawtully  settled  in  t^o  bargainee  in  the  imerim;  Hynd'a  caae,  4  Co.  71.  a; 
tberefure  if  a  fcoffniFQt  be  made  or  fine  levied  by  the  bargainor  to  the  bargainee 
before  enrolment  he  shall  take  by  the  feo  men!  or  fine,  and  not  by  the  bargain 
aadsale.  Lut  if,  in  a  case  ortbis  kind,  the  bargainor  incumbers  the  land  bo- 
Iweea  the  execution  oftlie  bargain  and  sale,  and  Ihe  levying  the  fine,  ^c,  then 
the  enrolment  shall  have  relation  back  ftit  the  avoiding  such  meane  incumbran- 
ces in  favour  of  the  bargainee;  2  Inst.  67  I.  612;  Shep.  Touch.  226;  Nor- 
tbumlierland'a  case,  Moor,  as?;  Pophani's  case,  4  Leon.  4;  Flower  v,  Bald- 
win, Cro.  Car.  217;  4  Cru.  Dig.  184. 

^G:    How    PLEADED.* 

1.  Streawv  ScrER.  M.  T.  1695.  C.  P.  1  Lord  Ray  m.  III.  Wbara  a 

In  replevin  ofa  mare  (uken  at   B.  the  defendant   makes  conusance,  that  the  bar^am  aoi. 
place  contained  ai.i  acres,  and  that  R.  S.  whs  seized  (hereof  in  fee   and  granted  «ile>> 
■  rent  charge  out  of  the  same  to  R.  C.  in  fee;  that   R.  L.    the   father  died    by  P'"''*^-''** 
which  the  tent  descended  to  R  L.  ihe  sr»n,  ond  by  Indenlure   of  bargain  and  ^i™'o„  Ji 
sale  bciween  him  of  the  first  part,  and  E.  M.  of  Ihe  second,  barguined  and  uold  Mbaihowo 
-  the  said  rent  to  thesaid  E.  M,    which   indenture   whs   enrolled  within  the   a'lx   [    13    t 
months;  that  E.  M.  died,  whereby  the  rent  descettded  to  E.  M.  his  son;  that  but  if  H  ba 
the  rent  was  in  arrear;  and  defendani,  as  servant  to  K.  M.    and    by   his   com- not.  th« 
mand,  took  the  more  as  a  dislress,  Sfc'    The  plaintiff  pleaded  in  bar  to  to  the  o"""'"" 
conusance,  nan  eti  fic'um  of  K.  S.      On  issue  thereupon,  and    verdict   for   the  *I!°"'IVtJ 
defendant  that  it  waa  the  deed   of  R   S.     On  motion  in  arrest  of  judgment  it  "fuVvst- 
iras  contended  that  defendant  by  his  own  conusance,  that  £  M.  under  whom  diet, 
be  claims,  had  no  title  to  (he  rent,  by  slating  that  R.  L.    dedil  ex  conceuif,   by 
deed  of  bargain  and  sate  enrolled  the  rent  to  E.  M.  but  he  does  not  show  any 
consideration,  and  wiihout  it  could  not  be  good  by  the  slalute.     On  demurrer. 
Per  Cw.     This  cannot  be  aided  by  the  verdict,  because  the  issue  was  taken 
npon  the  other  deed  of  R.  S  ;  ifthe  plaintiffhad  taken  issue  upon  the  bargain 
and  sale,  and  it  hnd  been  found  for  the  defendant,  it  would  have  been  good  af- 
ter verdict,  though  no  express  conside ration  had  been  mentioned.     In  this  case 
plaintifrhas  waived  the  benefit  of  taking  an  exception  for  not  stating  what  sum, 
by  taking  issue  upon  the  other  deed;  but   if   he   had  demurred  it    would  have 
been  fatal  to  ihe  defendant,  but  after  verdict  it  is  good.     And  therefore  dcfen- 
daol  must  have  judgment  niii,  &.C.     See  1  Vent.  108;  1  Lev.  SOS;  T-Raym. 
SOO. 

9.  S-ABGBVT  V.  Reed.  E.  T.  I74i.  K.  It.  2  Sira  1228. 
In  ti^apass  for  laking'three  bushels  of  barley  the  defendant   pleaded  that  R. 
D  being  possessed  of  the  manor  of  F.  of  which  the  pier  of  Key  was  parcel,  he 

*  In  pleading  a  bxrgniTi  and  uie,  ilie  dnts  orihi  inslrDment  nnd  parlies  shnuld  ba  rar- 
rrell/ «jiled.  and  a.  profun  made  nt" the  deed;  (rtrfeS  T.  R.  073;  1  Ssund.  9.  n.  1.)  Iba 
anroNiwni  atioald  be  aiarred,  sod  an  allegnlion  Ihal  the  grnot  was  mada  for  a  pecuniary 
conaidxtalion  ialtoducpd;  Leon.  170;  Muiir.  604;  bol  thn  oniistion  of  tlieaa  ovetiueDti  ii 
aided  Uy  Terdlcl;  I  Leon.  308;  bat  TaMl  on  demuiror;  1  Vonl.  109,  2  H.  Bl.  268;  3 
BtiA.  1228;  VViJa.  ei.  poit.  40.  The  operaliva  wordi  am,  "did  bn^aia  and  lell;  and 
■re  soaetont  in  pleading. 

In  atalinj  tlia  enrolmenl,  the  particniar  court  moat  be  diatinctty  shown.  For  wfaera  ill 
dabl  npon  a  leaie  for  yenra,  lbs  pUintifT  derlureil  ibnl  auch  a  one  by  indenture  did  grant, 
bargain,  and  aell  Tor  iiioiHr.  Ihe  reversion  to  him  in  fee,  which  indentara  was  eniolled  no 
•nchday  scoording  (o  the  form  of  the  itat.  hat  did  not  nbnw  in  nbut  court  it  waa  enrolled! 
afler  verdict  for  Ihe  pluinlllT,  judgment  waanrresled;Tnr  the  slut.  2T  H.  8.  c.  16.  Fpeaka 
of  tnma  apecial  eoniTa,  and  it  is  not  reaiionable  to  pnl  Ihe  >e»ee  lo  auch  infinile  Inhonr,  as 
to  ae.ircb  in  oil  ihecourtu,  as  well  at  We^iniinnler  na  in  iha  country,  wilh  (he  olerk*  oftha  . 
Mare;and  ilia  wordiyuzto /armory  itatttti,  will  not  help  it;  Woolby  v.  Pirlaj,  Yelv. 
»a-,  e.  C.  Cro.  Jac- 291. 

S««  pMcedeaU  3  Saand.  1 26 ;  Ontnm  v.  HoreWDod,  S  East.  S46 ;  ft  Patendorir'a  I>dai  48. 
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I*  BAROAIN  AND  SALE.-^tbu  pntU  k  Bttiaut' 

Abugtis  and  allthcna  whoMBBtatebs  had,  at  tbflit  own  coats,  had  oaed  and  ought  to 
*"'■*'■  repair  it,  and  had  of  riKbt,  called  bucklage,  viz.  three  Wincheater  bushela  of 
without  •'"rley  out  of  and  for  every  ship's  cargo  of  barlej  brought  upon  the  aaid  tej  to 
^MRJiut  it  ^^  exported  in  any  shipi  and  that  he  by  bargain  and  sale  for  the  considerationa 
totlefocB  therein  mentioned,  sold  it  to  the  corporation  of  P.  to  hold  to  them  sitd  (heir 
Talaabla  Buccessora  in  feu  farm  for  ever,  by  Virtue  of  which  they  became,  and  yet  hft 
caiuiden|-  seized  of  the  premises  in  their  demesne  as  of  fee;  then  iie  ahowa  that  the  plain- 
''""■i  ?.^  [i!f  brouglit  upon  the  key  a  cargo  of  barley,  consisting  of  1300  Winchester  bu- 
morred  lo  Bhels,  out  of  which  he  as  a  servant  ofthe  corporalioa,  and  by  their  command, 
but  ii  curad  to'^l'  three  bushela,  as  by  law  he  mights  The  plaintiti'  by  his  replication  denies 
by  Twdict,  the  prescription;  and  issue  being  joined,  a  verdict  was  given  for  the  defendant, 
t  14  1  An  exception  was  taken  as  to  the  manneref  setting  out  the  title  of  the  corporis 
erb^tak'  tion.  the  bargain  and  aate  being  only  said  to  be  for  the  considerations  therein 
U|  an»  on  meut  joned,  when  it  ought  to  appear  to  bave  been  made  for  money,  or  raluable 
nl  Tact.  conuideration.  Per  Cur.  We  are  of  opinion  that  this  way  of  pleading  would 
be  ill  upon  a  demurrer,  but  it  is  now  cured,  as  it  is  not  a  detiectrve  title,  but  a 
title  defectively  set  out,  the  rule  must  be  discharged.  See  1  Solk.  365. 
Omitiiogto  3-  A\0H.  E.  T.  1C71  C.  P.  Carter.  221. 

•how  tha  A  rent  chaise  by  bargaiTi  and  sale  was  pleaded,  but  it  was  not  alleged  that 

•DroiaBDi  it  was  enrolled  »cundum  fvrmam  staliiii,  nor  that  there  was  any  attornment; 
b  fital  on  but  on  demurrer  it  was  said.  Per  Cur.  This  ia  clearly  bad;  and  aaying  oir- 
amiuT*r.     ^^  eajva  will  not  help  the  omission. 

(H)   How   FROVED    II   EVIBF.KCl. 

By  the  Stat.  10  Anne.  c.  16.  s.  3.  it  is  enacted,  that  where  in  any  pleading 
any  indenture  ofbargain  or  sale  enrolled  shall  be  pleaseaded  with  a  proftrt  M' 
curia,  the  person  so  pleading  may  produce  a  copy  ofthe  enrolment  ofaucb  bar- 
gain and  sale;  and  such  copy  examined  and  signed  by  the  proper  officer,  and 
proved  upon  oath  to  be  a  true  copy,  shall  be  ofthe  same  force  as  the  indenture 
ofbargain  and  snle  would  be.  Seepoit,  tit.  Enrolment;  and  I  Phil.  Ev.  407. 
3d  edit.;  1  Stark.  Ev.  366;  Peake.  £v.  33.  Evidence  is  admiasible  to  show 
the  real  consideration  paid  in  contradiction  to  that  expressed  in  the  coDvej> 
ance;  3  T.  K.  474;  and  vide  1  Leon.  170:  Moor.  S70:  or  b  addition  thereto. 
'     7  B.  P.  C.  70. 


Hiiroii  anU  jFtiat." 

I.  OF  THE  PERSONS  BETWEEN  WHOM  THE  RELATIVE 
SITUATION  OF  HUSBAND  AND  WIFE  MAY  OB  MAY 
NOT  BE  CUE  vTED. 

(Aj  With  rcfekevob  to  cano>:icil  luPBDiMENTa. 

From  consanguinity  end  afiin.'ty.  From  bodily  imperfections  or  infinnitiM. 
From  want  of  party's  consent.     See  poti,  tit.  Marriage, 

(H)  With  rbfebkvcs  to  civrL  imfedimknts. 

From  an  existing  marriage.  See  po»t,  tit.  Polygamy.  From  lunacy,  or 
tneaial  incapacity.  From  want  of  parent's  or  guardian's  consent.  See  poitt 
tit.  Marriage. 

*  Th»  i*  iha  law  Isrm  for  "  hmbind  and  wife,"  and  hu  boaa  retiioMl  in  tfu  abridg- 
maal  aa  a  phraia  to  irhich  tbe  pcoraBaiaaara  mare  aecauomad,  ihaD  tba  aiodara  appalia- 
ticn  of  hoaband  and  wife. 

Aail  ii  inteaded  lo  diicDnfotlj  tha  nnmeiODi  important  topic*  connected  wiLh  lb*  mar- 
riage conlract  and  it)  effect  nndsr  title  'Marriiga,'  it  u  propoaedto  codGdo  tbe  pruiat  aute 
to  a  briaf  inqairj  into  lbs  Grat  initilotion  of  the  reei{>n>oaI  enga|SinanU  of  hnabanrf  and 
wife,  nilboat  entering  at  all  into  any  ofthe  comptei  caniideraliooa  which  woaid  neoea«a> 
riljariia  from  aajr  attampt  at  a  comprahanaiva  inTOntigatian. 

The  mnlD4ltl;,  or  union  of  mind  and  bodj  conaeqnenl  upon  the  craatioa  of  tbe  ralativ* 
jitoalion  orbnihand  and  wife,  i*  foanded  in  Iha  hw  of  nature,  InMit.  lib.  1.  til.  t;  npon 
Hiatnal  oonaant;  the  aaaenca  afall  civil  conlraeta  wilh  a  view  lo  ona  nndividad  alaH  at  •■»- 
eiaty  for  life;  nuptia  lani  tatuortium  omnit  vita — eadem  eanditio,  tadtn  '/ortvmai 
Tavlor'i  Elomenta  uf  Civil  Law. 

In  nil  commnailiea  which  have  obtained  any  dagrea  nf  caltivatton,  manian  n  daaotld  a 
civil  eantraei,  i»  ba  regulated  bj  lawa  fonnad  conai^tantlj  with  tiMir  partioalu  id***  oT  pe- 
titj  or  JBitic«> 

Diq.lizcdovGoOl^IC 


BARON  AND  FEMS.  tl 

n.  OF  THE  MODE  IN  WHICH  THE  RELATIVE  SITUATION   f    15  I 

OF  HUSJAND  AND  WIFE  MAY  BE  CREATED. 
(A)  With  rkpebbnck  to  thb  oo.vtract  to  marrt;  mobk   op    khporciso 

„,'*»  *"'*  »EMBDT  FOR  ITS  NO.f-PBRroRMAKCE.     See  lit.  Muriue. 
/S*  w"  "^RBMCB  TO  xas  Bis.fa.     See  posj.  tit.  Marriage. 
}n\  w™  ■"**"■*<=■  TO  THi  LiCBxcB.     Seepoi^lit.  Marriage. 
(U)  With  refbrbvce  to  the  cossb-it  NBCBssinv  to  thb  atiRBiAOB  of  k 

A  Hi'toR.     See  po»f,  tit.  Marriage. 
(E)  With  REFaftssoB  to  t«b  form,  a.vd  tiur,  avd  placb  of  the  solem- 

NizATioN  OP  MARRIAGE.     See  poj'  tit  MnrHaeB. 
HI.  OF  SETTLEMENTS  MADE  0\  THE  WIFE  PRIOR  OR  SUP-    [   16  1 
SEQUENT   TO   THE   RELATIVE  SITUATION  OF  HUS- 
BAND AND  WIFE  BEING  CREATED.   SeepoK.  tit.  Jointufe, 
Marriage  Settlement. 
ThaMcaBk;  of  rerniinga  legil  recognilios  to  anj  comnn*rBgb«Iw<en  tb«  MiemnBO*- 
Iwaad  by  a  marruga  coDtncl,  bai  boen  ailaiitliid  in  nil  the  •yslBiii*  of  modem  jurbprnilans*, 
hm  tbw  rale  irhich  fini  iadaeed  ■  duaTOnHJ  in  civilized  couolries  of  say  iulermerliaie  itnta 
batWMn  marriage  and  eoncnbinag*.     The  former  canreri  upon  tlia  ramnle  an  eonalil*  with 
her  boaband  in  rent  and  imporlflBce.  while  the  iBller  degrada*    her  u    th.    ohjael   ofloow 
«Mira,  and  mere  aan.aal  gmiificaiioQ.      In  England,  no  lulddlu  eoadilioD  bBlween  Iha  boaor 
oTawira  and  th*  inraui;  ofa  pmnliiiile  ii  tolemted. 

la  moat  aUl-.  h  aFpeaii  lh»t  raltgiuai  ceramoniea  wait  at  an  enrtj  period  laperadded  to 
a*)J  rapilation..  It  wa,not,  howow,  antil  the  24th  senion  of  the  council  ofTreoI,  Ibat 
tbeUWrTcntiauorapneit  or  othsr  acclea'aelical  runclionarv  win  required.  It  »■■  than 
««»rta.i»edlhaltb«eii,lancoofthBmsrriag9coniracl».  a  mero  civil  enffs-ement,  anhal. 
Uwed  by  any  aacred  ceremony,  landed  mnoh  to  the  formalion  of  elyndesiine  conneiione 
and  It*  coacomltanl  evilji.  The  celebrMed  decree  panod  in  that  aeasiou  inlerdicled  aoT 
■aitriaga  olharwiae  than  in  the  preience  ufa  priest  and  at  leait  two  uiineuea.  Bui  in 
bglaad.  inlil  1754.  the  eommon  kw  conlinned  to  ragnluto  the  hiw  cSf  mBrriage:  the  ao- 
tkarilj  of  the  Conncil  of  Treat  not  having  been  ihera  ucknowledged ;  and  whil.l,  in  vittna 
afdomealic  initilnlioni,  afoiin  a'hj  enjoined  for  Iha  niore  (DlBmn  celebrntion  ormalrimonj, 
and  persons  departiug  Tram  thnia  regnlalions  were  liable  to  acclesistlicslcenBore,  atilj  oihvr 
aadmora  private  tnodea  er contracting  matrimony  were  lularaled  and  acknowledged  by 
Imw;  tt>  thai  a  caatnci  per  iitrba  de  iirasenti,  that  a  to  aay,  between  penona  onterine 
lata  a  fraaaol  engagement  to  become  ha^bnnd  and  wire;  or  ^  promiie,  ptr  verba  dt  fu- 
ture, which  WBB  an  agreement  to  became  husband  and  wife  at  some  fstDre  lime,  if  iha 
pntmiaa  were  followod  by  eonsammation,  confliiiii!»d  marrisga  witbool  the  intervention  of 
>r  the  cqutract,  per  verba  de  pmifnti,  woa  held  te  be  a  marriage  complete  Is 
.  bnl  deGciant  in  eeremony;  and  though  the  promiae  per  verba  de  faturo  of  it- 
tM  wai  incomplete  in  both  poiuta.  yel  ihe  cohabitalion  oflho  perlicB,  after  aichanging  tba 
malna!  promise,  implied  lach  a  preaent  cooaanl  at  ibe  time  of  the  Baiual  iniercoaraa,  ai  W 
eomplete  tba  marriage  in  Bobilance.  and  give  it  eqnal  validity  wiib  the  contract  de^prattn' 
ti.  thalia  to  aay,  the  validity  of  an  irregular  marriaga,  which  could  not  be  annulled  by  iha 
•ccJeeiiiical  eosrt,  Ifaoogh  it  might  be  censored  for  iu  informality;  nor  could  tba  vinculum 
be  aSectad  by  a  Bubieqaaat  regnlar  marriage.  Al  Iha  lame  time,  by  the  canon  law,  pep- 
MDs  eontraclipg  irregular  marrugei,  were  auhjectad  to  eettaia  iDCODvaDiencea;  for  raapae- 
6m%  piaanmpliva  lighlt  arising  out  of  such  marriages,  they  had  do  remedy  in  the  spiriMal 
coart,  wilbool  first  conrorming  to  eccleaiaalical  regnlatioua,  being  barred,  nn teas  able  t* 
■bow  a  title  andortba  law  which  govema  Its  decisions. 

Aod  anch  iasiill  tbe  Canon  law  ofEngland,  onleaa  as  controlled  hystalate;  on  which  ac- 
roauliluenaeledby  the  2Tlh  seclioa  of  the  4  Geo.  4.  c.  76.  (ask  waa  by  the  lata  act  of 
S6  Gm>.  2.  c  29.  a.  a  18.)  "  thatin  no  case  whalsaever  shall  any  aoit  or  pTOcesdiogs  be 
bad  in  any  ecclesiastical  court,"  as  might  atbeiwise  be  had,  ■'  to  compel  a  eelabralion  of 
any  inamage  io  fatU  eeclttia,  by  reuion  of  any  contract  of  mBtriinany  whalsoavar,  wha- 
tbv  per  verba  de  pratentioc  per  verba  dt  futuro;  any  law  or  usigs  to  the  contrary 
BBtwithslsnding. "  The  law  ofScntland,  ai  to  the  celebration  of  marriage,  remains  nnaf. 
tared  by  the  former  or  preaent  marriage  act,  and  is  governad  nn  that  point  b;  the  principles 
af  tha  ancinDt  canon  law..  There  lbs  ioterveation  of  a  priest  is  not  aecesaary  to  eonstilata 
a  niarriage.  The  deliberate  conaent  of  parties  ealering  into  a  present  agreament  (o  take 
each  otber  for  hajfaaDd  and  wife,  or  a  written  ack  now  ledge  menl  of  the  parlie*  Ibat  thej 
wara  married  a:  a  certain  titng,  or  Ibeir  solamn  verbal  acknowledgomant  to  the  aame  effect 
(allhoogh  no  proof  be  ofTerad  that  a  formal  celebration  had  ever  taken  place,}  is  aofficiFiit 
far  Iha  validity  o(  the  marriage  contract,  and  is  held  to  he  binding  on  mali-B  of  the  age  of 
faarlesa,  and  remalas  of  twelve,  wiihnnl  regard  to  domicil  or  eiternal  circumstance. 
_  la  Ireland,  tha  law  of  maniage  is  similar  to  what  prevailed  in  England  prior  to  the  nai- 
tiwe  acta;  and  thareTora,  aa  marriages  in  this  oonntry  were  proveable  by  oiienmstantiaJ  a- 
aiJfaaa  anlarior  to  tha  paaaing  of  tha  atJtntea.  it  foUowv  that  they  are  still  proveable  in  Ira- 
iaai  by  tba  aan«  ^acias  af  avidaBca;  Sieadman  v.  Powsll,  I  Addama.  Bep.  SS, 
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IV.  OF  THE  EFFECT   OF   THE   RELATIVE  SITUATION  OF 
HUSBAND  AND  W[FE  liEING  CREATED. 

(A)    Or    THE    INTEftE^T    AND  PO.VEB  ACQUIRED  BT  THE  11US3A.XD  BY  M^nBIAQS. 
II/.    Is    THE    PERSOt   O?    HIS    WIFE. 

(n)  To  have  thecuslody  ofhcr  person,  p.  ^21.  (b)  To  secure  her  trora  ab- 
duction, p.  26.     (c) aiiullery,  p.  2C.     (d) BsaauU,  p,  26. 

{«)  other  injuries,  p.  27. 

2</.    Is    THE    PROPERTY    OF    ma    WIFE. 

(a)  Rightsof  husband  in  his  wife's  real  ostaie.  See  post,  tit.  Curtesr.  {b) 
Righlsof  husbandin  his  wife's  copyhold  estate.  See  tic.  Copyhold,  (e)  Power 
of  husband  over  wile'd  retil  e«nte. 

I  To  convey,  p.  27.  2  —  discontinue,  p.  29.  3  —  forfeit,  p.  31.  4  — 
grant  leasee,  p.  31.     5  —  encumber,  p.  33. 

(d)  Rights  of  husband  in.  and  power  over,  his  ^vife's  chattels  real,  p.  33. 
I  '^  1  (e)  Rights  of  husband  tr>,  and  power  over  his  wife's  cAoii*  tnoc.'isn.  1.  PoB- 
sftBaed  by  her  in  her  own  right,  p  40.  2.  Possessed  by  her  in  autre  droit, 
p.41.  (f|  Rights  of  husband  in,  and  power  over  her  chattels  personal.  1.  Pea.' 
eesaed  by  her  in  her  own  ri};ht,  p.  49.  2.  Possessed  by  her  in  autre  droit, 
P'  ^''  is)  Rights  of  husband  to  have  administration  oa  bis  wife's  death  of 
her  eTects.     See  nn.'e,  vol.  i.  p.  2.34. 

O?  THE     LIABILITIES    TO     WHICH    THE    Hirs^lA^CD    IS   BEnoERBD   SUBJECT 
BV  THE  MIRRIAGB. 

1st.  For  acts  bv  the  wife  befobe  .mabbiage. 
(a)  f'or  bercnntractsp,  41.     (b)  Fer  her  torts,  p.  43.     (c)  When  liability 
for  such  acts  terminaie,  p.  43. 

2d.    FOR    ACTS    or    THE    WIFE    DimiNO    THE    MtRTIiOE. 

fal  For  necessaries  obt.i  ned  hy  her  during  cohoSiintioo,  p.  44.  (b)  Fot 
necessaries  obtained  by  her  alier  she  han  committed  adultery,  p,  48.  (c.)  For 
necevaries  supplied  lo  her  whilst  the  hu-tbnnd  is  abroad,  or iranf ported,  p.  50. 
(d)  Fornecesiariessuppliedto  childrcnnflhe  wife  by  a  lormermarriiigc.p  61, 
(ei  For  neces-aries  obtained  by  her  nAer  a  sepnratii  n  I .  Hy  mutual  consent, 
pi  62.  2.  —  husband's  ill-treot.nent,  p.  56.  3.  —  voliinlnry  departure  of 
the  wife,  p.  .5^.  4.  Ry  impri^onnipni  oftho  wife  p.  51  (f)  For  necessaries  ob- 
tained by  her  afrer'a  divorce  in  the  Ecclesiwlicnl  Court,  p.  60.  (^1  On 
deeds  executed  by  her,  p.  fi3.  ik)  For  Inrts  commilled  by  her,  p.  GO  (t)  For 
crimes  committed  hy  her,  p,  60.  (j)  For  money  paid  by  a  third  person  for 
her  funeral,  p.  61, 

3d.  Mode  of  ir<FOBci vg these  lubiuties.  Seein/Va,  Actions  by  and  sgainrt 
Husband  and  Wife. 
(C>  Oi'  THE  i.vTKnEST  ANn  ran  br  acquibed  bt  the  wife  bt  nEii  habkiage. 

Ist.    I-i  THE   PEilSON    OF   HF.R  HOSB*\D. 

(a)  To  enforce  cohabitation,  p.  G2.     i6)  —  protect  him  from  injuries,  p.  62. 

2(f.    Is    THE    PBOPERTV    OP    HER    HUSBXNn 

Right'^  of  wife  in  her  husband'*  real  estnte.     See  tits.  Dower;  Jointnre. 

Rights  of  wife  in  her  busbnnd'a  cupvhoM  estate.  Sec  tit.  Copyhold;  Free- 
bench,  (a)  Rights  of  wife  in  her  husband's  chattels  real,  p  1^3.  'b^  Right's 
ofwife  in  her  husband's  chattels  pcrsfinul.  I.  In  ceneral.  p,62.  2.  Ofherpjn- 
nwney,  p.  63.  3.  Of  her  oliowanre  (or  keeping  hinse.  ^  n.  63.  4.  Ofher 
paraphernRlii),  p.  64  5  Ofher  share  under  the  Stattilc  of  Distrihn'.ions,  See 
post.  lit.  Distrihutiims,  £lniute  of 

Sd.    Is  THE   .MARRItOB    SETTLBME^T,  OB   £X?BCS£F.D  o^  IMPLIED  CONTBACT 

FoRosE.     See  lit.  Marriage  Seitlenient. 

(D)  Of  heb  POWER  OVER  HER  ow:^  or  separate  pbopertt. 
(E)  Or  thb  remedif.s  ag*i.v^tthe  husband  poa  actlal  o.t  tubeatkned  ti- 
r  <A  -I  oi.BVCE,  p70.  And  see  also  lit.  Divorce 

■'     (F)  Of  her  nBj:ED¥  agaivst  a  person  wko  has  habbied  tbe  feme  whe:« 

THE  HABRIACE  IB  VOID,  p.  TO. 

(G)  Of  the  i.ncapacitt  dp  hu.spand  akq  wife  to  co:(tbact  with 

EACH  OTHER,    AND  EFFECT    OF  UARRIAOB    on  contracts  KADE  si 
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BBE  BKFOBB  MiKtiltat,  p.  71. 
(H)  Or  THE  DISABILiTIEB  TO  WHICH   TKB  WIPE  I>   aBNDIItlD  imileT 
BT  TBB  MAHRIAOB. 

I .  With  refbxbkcb  to  thx  disposai.  of  her  ferson,  p.  75. 

2.    HER  HAKINO  OB  DlSCHAROinO  CONTRACTS,  p.  75. 

3. HEB  BBINO  RESPONSIBLE  AS  A  FEME  SOLE,  p.  77. 

(I)  Deeds  of  separation  between  husband  and  wipe,  p.  85. 
(J)  Actions  bt  hosband  and  wivb. 
Ist.  When  and  in  what  manneb  thet  hat  sue. 
(«)  In  Bssumpoil,  p. 89.     [b]  In  debt,p.  92.     {e)  In  coTOnant,  p.  93.     (d)  Id 
detiBu«,p.  94.     (e)  Id  case,  p.  94.     (/)  Id  trorer,  p.  100.     (gr)  In  replevin, 
y.  100.    t^^)  Id  trespus,  p.  103.     (t)  la  ejrctment,  p.   104.     {j)  Id  qusra 
impedk,  p.   104. 

3d.  Husband's  fowkh  over  the  procebdin&s  when  she  sues  alone, 

p.   104. 
Sd.  Where  marriaob  abates  the  iuit  and  rRocBSDiNas  under  it, 

p.   106. 
4th.  Declaratjon  bt,  p.  107. 

5th.  Pleas  to  action  bt,  or  when  the  peme  sues  alone,  p.  109. 
£tb.  Replication  in  action  bt,  p.  110. 
7lh.  Evidence  in  actions  bt. 
(a)  Bj  huabaDd  tad  wife  jointly,  p.  111.     (b)  By  husband  alone,  p.  1 13. 
(e)  By  wire  alone,  p.  114. 

Sth.  Witnesses  in  actions  bt,  p.  1 15. 
9(h.  Costs  in  actions  bt,  p.  115. 

(K)  Actions  aqainst  husband  and  wipe. 
1st.  Whbh  and  in  what  manner  tret  mat  be  surd. 
(a)  In  Msumpsit,  p.  89.     (i)   In  debt,    p.    ISO.     (e)  In  covenaDt, 
(d)  Id  dolioue,  p.  121 .     {e)  Is  case,  p.  121.     {/)  In  (rover,  p.  122 
replevin,  P-  l^?-     C^]  In  trespass,  p.  123.     (i)  fa  ejectment,  p.  124. 

3d    When  the  wife  mat  be  hoij>en  to  bail  jointly  with  hbr  hus- 
band, OR  THE  WIFE  ALONE. 

1.  When  the  wire  IB  exempt  from  being  holdeo  to  bail,  p.  124.  S.  Whonthe 
wife  is  not  exempt  from  being  holden  to  bail,  p.  128.  3.  How  discharged 
when  arrested,  p.  132. 

3d.  Entering  an  appearance,  or  filino  common  bail  for,  p.  134. 

4th.   When  marriage  abates  the  suit,  p.  134. 

6th.  Declaration  aqainst,  p.  136. 

6th.  Fleas  by,  and  replication  to,  p.  137. 

71h.  Evidence. 
(a)  In  actions  against  the  husbaDiI  and  wife  jointly,  p.  140.     (b)  In  actioiu 
against  huaheod  alone,  p.  141.     (c)  In  actions  against  wife  alone,  p.  143. 

8th,  Witnbbsbs  in  actions  against,  p.  144. 

9th.    JUDOMENT  AND  EXECUTION  AGAINST,  p.    144. 

(1.)  Effect  of  bankrupct  or  insoltenct  upon  the  biohts  and  si- 
tuation OF  HUSBAND  AND  WIPE. 

(a)  Of  bankruptcy,  p.  149.     (6)  In  insolvency,  p.  151. 

(M)  Criminal  prosecution  connected  with  husband  and  wipe. 
(a)  When  the  wife  is  or  is  not  excused  from  crime  by  coercion  of  her  hn*- 
band,  p.   151.     (6)  When  she  may  be  accessary  to  a  crime  committed  by  her 
husband,  p.  154       (c)  Degree  of  guilt  incurred  by  wife  killing  her  husband, 
or  vice  versa,  p.  154.     {a)  When  she  may  be  arrested,  ^c.  for  oflences,  and 
proceedings  incident  thereto,  p.  155.     (e)  When  a  feme  covert  is  prosecutrix, 
bow  recognizance  to  be  taken,  p.  155.     {f)  Evidence,  p.  155. 
V.     OF  THE  CAUSES  FOR  WHICH  THE  RELATIVE  SITUA- 
TION OF  HUSBAND  AND  WIFE  MAY  BE  DESTROYED. 
For  consanguinity  and  affinity.     For  adultery.      For  cruelty.     For  force 
and  error.     For  idiotcy.     For  impotency.     For  lunacy .^-6ea  tit.  IMvorco. 
Vol.   IV-  5 
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VI.    OF  THE   MODE   IX   WHICH   THE  RELATIVE   SITUA- 
TION OF  HUSBAND  AND  WIFE  MAY  BE  UESTROVED  — 
See  til.  Divorce. 
.  [  21    ]      IV.  OF  THE  EFFECT  OF  THE  RELATIVE  SITUATION  OF 
HUSBAND  AND  WIFE  BEING  CREATED. 

(A)    Of  the    IHTEREtr  and  power    ACqUIRtD    BT  THE    UUSEAMD    BI  THE   MAR- 
BIAOB. 

Ut.  In  the  febsos  of  his  wife." 
(a)  To  hav*  Ihe  malady  of  hf  perton. 
Tb,  1,^  ■    1 .  Manbt  t.  Scott.  M.  T.  1662.  C.  P.  1  ridg.  333. 

'"'"''sin  Per  Hiidummi,  C.  J.  "  ir  a  tupplicnvU  lie  for  a  husband  imprisoniog  his 
^"^'I  SD-  ^i(^y  *Dd  restraining  her  liiierty  in  the  house;  j^et  it  is  no  imprisoameiit  to  al- 
■t'M]''*  '''*  '"^  ^^^  ^^^  liherty  of  the  house,  and  restraining  her  from  going  out  of  it. — Sid 
eonif^'T       **'*  Lister's  case,  poal,  ft3. 

'^*'  his  '  ^  (eriia  of  igw  bavo  damoniU'dlail  lliAt  MOTBgeH  are  Iba  tyranli  of  the  femtls  tet,  knd 

*ire't  n.  tint  iba  canditioa  of  women  n  aeanll]'  anieliornled  by  the  refineiaeali  of  civilized  life. — 
•Oo.  "In  iho  early  nUgea  of  aooiely,  f^mnles  are  genarally  suhject  t*  the  unconirollad  power  of 

■nao,  and  he  itiaj  approve  or  cenmre,  careu  or  chailise.  and  exercise  ihe  jeriddielion  «!* 
life  or  death.  Even  new,  in  counlriee  of  the  mast  relined  and  poli.<hed  bahils,  ■  eonaider- 
abla  latitude  ia  alloned  to  martial  coercion.  In  England  the  faneband  poueuo  ihe  right 
of  impoaing  aach  corporeal  realriiiriM  aa  he  maj  deem  Decewtarr  faraecariug  to  himaelf  the 
falGlmenl  of  Ihe  obligatfoni  impnaed  on  Ihe  wife  by  virtue  of  <lia  marriage  eaotnel.  lie 
ma;,  in  (he  pteniiade  of  hii  power,  adopt  ever;  uct  or  pliyairal  coereinn  which  da«a  not 
andiingar  the  Ufa  or  health  of  iha  wire,  or  render  colmbitntion  nnauru.  It  ia  not  therefare, 
in  the  ordinary  domestic  quarrel*,  that  partiea  are  anlitlcd  to  the  interference  of  eourtj  of 
jDitice,  foi  there  rosy  be  mnch  nnhappinee*  in  Ihe  man-ied  atate;  there  mny  be  nnkind 
Iraalmant,  and  eren  abuaivs  language,  wjthoat  any  real  peraenal  danger;  hsDae  what 
merely  weanda  ths  mental  reeliogi  ia  in  few  caaee  la  be  aduiilied  ta  a  ground  for  Elaiming 
judicial  interference,  nnleas  accoiuptinied  with  bodily  injury,  either  actanl  or  menaced-^ 
Mere  aiuleriiy  of  t 

dily  harm,  Jo  not  amnant  to  legal  cinelty;  they  are  high  otfencei  io  the  maninge  atate,  bat 
net  thai  eruslty  which  the  law  can  relieve. 

Still  leaa  ia  it  cruelty,  where  it  wound*,  nol  ibe  nataral  feeliagii,  bnl  ihe  acquired  feeU 
ing^  ariaingfrom  particular  mnk  and  sitnalion;  for  coDita  have  no  acale  of  aenaibilitiea  by 
whii-h  they' can  luaga  the  q[aBnluiu  of  iojury,  done  and  felt;  and  therefore,  Ibongh  coarta 
will  not  abaolDleTy  exclude  conatderatloui  of  that  aorl,  wheie  ihay  are  alated  merely  ae  mat- 
tor  of  aggniTation,  yet  ihey  cannot  conalilute  cruelty  wbere  it  wonld  nol  olhetwiie  have 
eiieted.     (See  l^vaa^  v.  Evnna,  1  Haggard,  38.) 

Bnl  when  n  Mriea  of  unkind  treatment  ia  uccompanied  by  wurda  of  manaea,  and  whan, 
from  collateral  evidence,  tkcte  tppeara  a  tenannable  apprahenaion  that  the  menace  may  be 
carried  into  aSecl  unlaaa  prevented;  theae  circumatancn*  preient  a  caaa  of  a  very  diSerent 
DntBre,  and  *ueh  ae  call*  for  the  prompt  interfetence  of  eccle.«iBatical  jurisdiction;  and  if 
blow* have  been  almck,  the  ease  becomea  still  more  aggravalud,  and  the  injured  parly  ia 
•Dtilled  to  Ihe  remedy  aflbrdod  by  eenlenre  of  separation. 

Bnl  to  entitle  a  wife  te  apply  fi'r  the  protection  of  a  court,  by  raoon  of  creelty,  it  mnal 
not  appear  that  she  liaa  banelf  keen  the  cauae  of  the  sulTenDga  ahe  complaina  ef :  it  meat 
appear  that  hei  own  (onduct  has  been  guarded  and  proper,  otherwlae  a  lemedy  for  the 
violence  of  the  hnaband  may  be  in  her  own  poiver,  merely  by  a  change  in  bar  tamper  and 

with  mlemperancn.  for  the  inlerferance  of  n  court  tnay  be  rasorted  to  tvith  effecl,  when  a 
wife's  failinga  are  re'Hnted  with  an  inordinate  and  dunserons  aeverily.  Rut  if  Ibe  conduct 
of  a  wife  appear  totally  incompatible  with  her  duty,  if  it  be  violent  and  oalrageou,  if  it 
juatly  provoke  ihe  indtgoation  of  the  hoaband,  and  eipose  bia  pennu  to  daiiger,  ahe  unel 
take  the  cornet] Denies  of  oacasinnal  violence  on  hie  part,  which  tniy  be  aometimea  ren- 
-dared  absolutely  neceainry  in  the  lawful  defence  of  his  peison,  Kuch  a  wife  muat  leek  a 
remedy  in  the  reform  of  her  own  raanuera  and  disposition;  2  Haggard.  ISiJ;  aae  1  id,  409; 
S  Phil.  Rep.  61.  lit.      , 

Lord  Kaimes,  in  his  Sketches,  aays,  '*  Public  governmept  ia  io  perfection  wbeu  ifaa  hot* 
efaign  command*  with  hnnani  y,  and  ibe  aubjecta  arc  cordial  ia  their  obedience.  Private 
governinanl.  In  conjngnl  aociety,  arrlvenatill  at  gregler  perfection  where  husband  and  wife 
|ev«rti,  and  are  governed  teciprocnlly,  with  entire  aaliaf^clion  to  both.  The  man  bears 
rnte  over  bia  wife'*  perMn  and  conduct;  abe  bears  rale  over  hi*  inclinaliona  : — he  govenia 
by  lawj  she  by  peranOMien.      Bee  Rouieeaa,  Emelie,  Liv.  6. 

From  ibeae  observatioaa  a  very  natnrai  queetion  ariaas,  nliy  ii  lb*  legal  pre-eminence  ei- 
e)«iivaly  vealad  in  the  bnaband.'  The  anawer  ia  plain  and  aimpte — that  he  being  the 
atrongar  pajty  of  the  two,  poliey  requiraa  ihat  hi*  dominion  aboold  be  adtnilled  by  the 
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3    Rex  t.  Mkab.  E.  T.  1758.  K.  B.  2  Kenyon.  279;  S.  C.  1   Burr.  542.  S,     [  S2  ] 
P.  AkneGhkgort's  CASE.  M.  T.  1766;  4  Burr  1991. 

An  habUM  corpus  had  been  obtained  at  the  instance  of  J.  W.  to  tiring  up  And  bs 
tbo  bodr  of  M.  W.,  wife  of  the  said  J.  W.,  and  daughter  of  M.  to  who.n  the  ™J  '*"^" 
writ  hs^  been  directed;   and  having  brought  M.  W.  into  court,  the  return  was,  ^' "j^" 
that  her  husband  having  used  her  (M.  W.)  very  ill,  in  consideration  of  a  great  j,a,  i^.  ' 
Mim  which  ab«  gave  him  out  of  her  separate  estate,  consented  to  her  living  put  to  ra- 
eloDe,  and  executed  articles  of  soparation,  and  covenanted,  under  a  large  pe-  eoTor  poa- 
nahy,  aerer  "  to  disturb  her,  or  any  person  with  whom  she  should  live;"  that  •"■'""  of 
■he  lived  with  her  mother,  at  her  ffiwi  earnest  desire,  and  that  this  writ  of  Ka~    ",  P*^°' 
kof  mrptu  was  taken  out  with   a  view  of  seij-.ing  her  by  force,  or  some  other  j^  „. 
bad  porposr.     And  the  Court  held,  that  this  agreement  amounted  to  a  formal  pr^j 
renanciation,  by  the  husband,  of  hia  marital  ri^ht  to  seise  her,  or  force  her  to  abuidaDed 
lire  with  him;  and  they  were  also  of  opinion,  ihat-aoy  attempt  of  the  husband  bu  ourital 
to  seize  her  by  force  and  violence  would  be  a  breach  of  the  peace;  and  "^      . '' 
aay  attempt  made  by  the  husband  to  molest  her  in  her  present  return  from  j^^  otte 
Weatmioster  Hall,  would  be  n  contempt  of  Ihe  Court.     And  they  further  oh-  ■■niiaa. 
•erred,  thai  she  might  go  where  she  pleased.     See  i  Stra.  120^;  2  I>].  Ravtn. 
1334;    3  Stra.  989;   3  Atk,  5.50;    1  Blac.  18j    1  Vez.  19;    1  Cb.  C.  250;    4 
Burr.  1991. 
3.  LiSTBK's  ciBE.  M.  T.  1720    K.  B.  8  Mod.  22;  S.  C,    1  Str.  478.  S.  P.     I  23  1 

Rex  v.  Mbap   E.  T.  1758.  K.  B.  I  Purr.  54-2.  S.  P.  Lord  Vaue's  cask. 

M.  T.  1744.  K.  B.  13  Eist.  171.  n.;  S.  C.  2  Str.  130«. 

Captaia  Lister,  after  articlsB  of  separation  between  him  and  his  wife,  Lady  Ha  thaa 
Rawlinson,  seized  her  by  force,  and  carried  her  home,  in  order  to  compel  her  Iom*  all 
to  live  with  him.  She  obtained  a  habeai  corpiu;  and,  after  argument  at  the  eaatreal 
bar,  it  was  agreed  by  Ihe  Court,  that  if  a  wife  will  make  an  undue  use  of  her  ^^^  '*" 
liberty]  by  squandering  away  her  husband's  effectt,  or  going  into  bad  company,  P*"*"' 
k  vaa  lawful  for  her  husband  to  lay  her  under  restraint;  but  where  Ihitt  d'd 

hw;  far  ia  bi*  biqdi  the  powar  allotted  him  ■!  vnce  iupparta  iLwl*  nilfaoql  (ilernal  intor* 
bnmee;  give  bat  the  le;nl  >nthorily  to  Iha  wire,  and  ever;-  momsnt  would  piorJaca  a  ra- 
*«h<n  Cha  pail  ef  iha  hatband,  only  to  be  qaelle4  by  auistanee  fram  olber  (ourcea. 

Nor  ia  Ihia  Itie  only  rcuoB  :  it  ii  always  probable  thai  the  man,  by  bii  Mlneation  and 
maiiBer  of  life,  baa  acquired  more  eiperianca,  more  aplitnda  Ter  boaineaa,  and  a  greater 
depllf  of  jadgmant  than  ihe  wotnan.  lu  both  iheaa  respects  there  are  Bomelimaa  eicapliopa: 
bat  (be  ordinary  conne  ef  thingi  iddbI  be  kept  in  viow  by  the  law. 

Tfcej  who,  ffom  lome  ill-dafinBd  notion  of  jualico  orgeneragilji,  would  eilend  to  women 
an  abfolote  eqnalily,  onlj  hold  out  lo  Ibem  n  dungeroai  innre.  Let  the  taw,  by  conferring 
«|Dality  an  wirea,  once  relsue  than  fram  that  neeeisity  of  pleaaing  which  ii  at  preiaBt 
iapoaed  apon  Ibem)  and  it  would  in  Tact,  instead  of  alrengthening.  only  anbvan  the  em- 
pira  they  now  enjoy.  Han  forget*  bis  eelf-loTe,  while  secure  of  hia  prerogative,  and  de- 
hvea  eojarmeni  eran  ftotn  coueaHion;  tubstitute,  for  the  relation  in  which  he  now  aUnda, 
a  jealainy  of  riial  power,  and  the  continually  wounded  pride  of  the  itronger  parly  would 
aoon  roue  np  in  him  a  d.-ingereua  anEngotii>t  fur  Ilio  weaker;  he  would  regard  rather  what 
bahad  loat  than  wfant  be  reuined,  and  would  turn  nil  his  etforta  to  (ha  forcible  aatahliah- 
neol  of  that  prerogntiie  which  ia  now  subdued  by  tbe  dominion  of  female  influence. — 
However,  aa  it  cmnol  ha  tbe  objfct  of  aoand  leii^latioa  lo  reduce  to  a  atate  of  pamive 
slavery  itiat  aci  which,  from  it«  weaknesa  and  sofrnera,  stands  mnat  in  need  of  legal  pro- 
taetian;  thia  nece«iry  prerogative,  we  hnva  seen,  en  the  part  of  the  man,  i*  conGned 
witbin  doe  limiu,  for  Ihe  Iraui^miion  of  which  redresa  may  elwaya  be  oblaioedi  aaa 
Binfham  on  rnfancy,  ftc. 

■  And  upon  the  principle  that  the  huabaud  poueases  an  sbHolnte  control  oTer  ibg  pareen 
of  tb*  wife,  it  baa  been  received  ai  cleat  law.  Ihai  a  man  cannot  he  guilty  of  tape  on  hia 
a«a  wife,  for tbamatrimomulcoaaant  cannot  be  retrnctadil  Hale. 629  ;bal  be  may  be  crimi- 
ailin  aiding  andabatling  others  in  such  a  design :  Lord  Aadlay'a  case,  I  Harg.  St.  Tr.  flSS ; 
aid  wbara  aroarriaga  ia  coercire  and  coninmmated  by  force,  though  the  huaband  cannot 
ba  appealed  of  lapo  till  it  is  disrwlvod,  ■■  s  till  rhen  it  is  a  marringa  dt  facto;  he  will  be 
labia  afterwarda  to  he  indicted  aj  if  nn  ceremony  hud  possed,  though  such  a  proceedin| 
kas  aaldani  latten^lace,  bacanae  the  3  Han.  1  -  c.  2.  prascrihea,  wa  havs  seen,  a  apecifie 
iHwdy;  unit,  vol.  i.  p.  80;   1  Hale.6S9.  S30. 

t  And  if  it  IM  ^own  that  he  has  ill-treated  her,  and  she  has  nwurn  Ihe  pease  agaiost 
bin,  the  Conrt,  on  ber  being  brought  np  by  haheai  eorput,  will  not  compel  her  to  ratnrn 
lata  hii  cnatodj;  Ann  Gregory's  caM,  (tipri,  22;  and  a  hash;ind  engaged  ia  tteaaonabla 
aehwBM,  cannot  sbliga  his  wife  lo  liva  with  him;  Manby  i.  Scon,  Bndgm.  Bep.  US. 
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not  appear,  he  cauld  not  confine  her  >■  a  priaonar,  though  even  in  hit  o^m 
Ttia  alBdi^  house.  And,  becauN  it  appeared  that  they  were  parted  by  consent,  and  un- 
Ttt  ia  lap-  der  articlea  to  live  separate,  the  Court  ordered  that  she  ahould  have  her  Uberty. 
port  of  ■  4.  Thb  Kino  t.  Wiseman.  T.  T.  1805.  K.  B.  2  Smith.  617. 

moiioD  hi  Thia  waa  a  motion  on  behalf  of  a  husband  for  a  Anbtos  corpus,  to  bring  up 
■  hahcat  ^jjg  jj^^  ^f  ^  ^  •  jjjg  y^fe,  the  latter  having  previously  exhibited  articles  of 
tob^t  up  *^^  peace  against  the  husband.  The  affidavit  of  the  husband  staled,  that  ha 
(ha  wif*  of  verily  beUev«d,  if  he  had  an  opportunity  of  convening  vith  his  wife,  that  h« 
tha  ■ppli'  might  induce  her  to  return  home.  He  had  demanded  that  he  might  haTe  ac— 
eint,  molt  feas  to  her,  but  had  been  told  that  he  should  not  be  permitted  to  see  her. — 
"•tj  ''"^  Per  Cvr^  The  affidavit  doea  not  state  that  she  is  kept  against  her  will.  With- 
j  ^  t^nd  out  a  suggeatioD  of  restraint,  we  cannot  grant  the  writ  — Rule  refused. 
t^.iMthw  fi-    WiNSMORB  V.  GREMBica.  T.  T.  1145.  C.  V.  WiUes.  6T7. 

will.  In  a  special  action  on  the  case,  the  declaration  atated,  that  plaintiff's  vifa 

unlawfully,  and  against  his  consent,  went  away  from  him,  and  continued  apart 
Aq  actioii  from  him  a  long  time;  and  that,  during  her  abaencc,  a  large  eatate,  real  and 
on  tha  cua  wnonal,  being  devised  to  her  separate  use,  she  thereupon  was  desirous  of  be- 
h^tuunil  "'S  reconciled,  and  cohabituig  with  plaintifi*  her  husband;  but  that  the  defend- 
far  aDtieias  *"'  persuaded  and  enticed  her  to  continue  apart  from  the  plaintiff,  which  she 
■wb;  ha  accordingly  did  until  her  death,  whereby  the  plaintitT  lost  the  comfort  and  so- 
wife;  ciety  of  hia  wife,  and  her  assistance  in  hie  domestic  aflairs,  and  the  profit  and 

,  advantage  of  her  fortune.  After  a  verdict  for  the  plaintiff,  with  90001.  da- 
mages, on  a  motion  in  arrest  of  judgment,  it  was  objected,  that  there  was  not 
any  precedent  Ibr  an  action  like  the  [veeent;  Litl.  s.  308.  and  1  Inst.  81.  b. 
were  cited.  But,  Per  Cur.  The  general  rule  stated-  in  those  authorities  ia 
not  applicable  to  the  present  case,  it  would  have  been  so  if  there  had  never 
been  any  special  actions  on  the  case  before;  but  that  form  of  action  was  in- 
troduced for  this  reason,  that  the  law  will  never  sufier  an  injury  and  a  damage 
without  a  concommitant  remedy,  there  must  be  new  facts  in  every  special  ac- 
tion on  the  case. — Rule  discharged.  See  I  Sel,  N.  P.  440. 
[   24   i  6.  Akon.  T.  t!  1668-9.  K.  B.  1  Vent.  37. 

^''"iVh  Incase  for  taking  and  keeping  the  plaintilT'a  wife  from  him,  aAer  issue 

parent  of  j*>''>*''i  *  motion  was  made  for  the  postponement  of  the  trial,  the  facts  being, 
Ua  wifa.*  that  the  wife  was  the  daughter  of  the  defendant,  and  taken  from  him  by  tha 
plaintiff  without  his  consent,  and,  as  the  plaintifl*  aflirmed,  married  to  bun.  It 
In  ihaaa  appeared,  that  this  marriage  was  questioned  in  the  spiritual  court;  therefore, 
CUM  tha  the  Court  thought  it  reasonable  that  the  trial  should  be  stayed  until  the  validity 
wife's  d»-  of  the  marriage  was  determined;  but,  upon  being  informed  that  the  Court 
■ranatavi-  ^^™  ready  to  give  sentence  in  favour  of  the  legality  of  the  marriage,  the  trial 
dance  on  '  *•«  ordered  to  proceed. 

aithor  side.  7.  WlNSKORE  v.  GaEKHBiNK.  T.  T.  1745.  C.  P.  miles.  577;  S.  C.  Bui. 
It  ia  naei-  N.  P.  78. 

•a' ><>**"■•  Thu  was  an  action  on  the  case  for  enticing  away  and  detaining  the  plaintiff's 
'ui'  "''*      *^  *  motion  for  a  new  trial,  it  was  objected,  that  the  judge  at  Nisi 

that  tluidB-  P""'  ''■<'  refused  to  receive  the  declarsiions  of  the  wife  in  evidence,  eilher  on 
feodsnt,  nn  ^'^  one  side  or  the  other.  But  the  Court  held,  that  they  had  been  properly 
lanfally  rejected;  aee  Clifford  v.  Barton,  I  Ring.  199;  2  Stark.  Ev.  46;  ante,  vol.  i. 
and  DDjDst-  p.  297.  A  motion  was  then  made  in  arrest  of  judgment,  oh  the  ground  that 
Ij  panoed-  ^,g  declaration  waa  defective  in  several  particulars: 
td.prQCW-  ' 

td,  maA  •  Or  ha  ms;  inititntfl  a  nil  in  the  spiritaal  court  for  the  rotoration  of  eonjugal  riftils, 

BOlioed  tba  or  to  enfarcB  cobabiUtino.  The  dnly  of  matrimonial  inltremirtt  esnnol  he  compelled 
wife  to  by  godtIs,  the  mstriniDniel  cohabitation  msj.      Proeepdiogs  in  ceiei  of  Ibis  deacriplion  sra 

eoatinna  cbllad  asiU  for  the  realitnsiDO  of  coajugal  Hghta.  T)ic  promotsr,  the  complsinlng  party , 
abaanti  fee-  niaally  sIlagBt  that  Eha  panon  complained  of  has  withdrawn  from  cobsbilalioa  nitheat 
by  mesas  of  luirfal  cause ;  and  union  this  averiDBtK  is  negalivod  by  epidenet,  the  parly  (gainst  nhnoi 
which  par-  the  charge  of  deaarlian  has  been  aihihilsd,  moBt  relarn  to  cohabitatiOD.  To  bar  a  suit 
■oaaiaa,  fco  for  tha  rastoralion  of  conjagal  righlj.  facu  of  cmelly  or  sJSulEery  may  be  counterpleaded 
she  did  as  coostiluling  Iswfui  grounds  foe  separation ;  and  when  so  counlerpleaded  mertly  for  iha 

ooDtinna  parposa  of  barring  a  snit,  afidencn  Jaas  eircnaistanlial  ihsn  what  is  required  to  wsrrsnt  a 
absent,  fee.  aantaooa  of  divorce  in  an  original  aott,  is  boldaa  sHtBeiaal;  Mortimer  v.  Uoitimer,  2  Mag- 
wlitraby       gard.  Rap.  119— 3ZU. 
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!■(.  That  "  proeurinf^,  enticing,  and  pemtadin£  [he  wife,  are  not  sofiicient,  ih*  pl"iniiff 
if  DO  ill  coDMquencea  follow."  '"'' ''" 

3d,  That  allegiDg  that  the  act  was  done  unlawrully  and  unjustly  are  not  euf-  ^?  JJieiei- 
ficientj  but  [he  particular  methods  by  which  the  defendant  procured,  &c  of  hu  wife 
aboutd  be  distinctly  stated,  oiherwise  it  would  be  leaving  a  matter  of  law  to  withoutMi' 
the  jury.  ting  forth  , 

3d.  That  no  ootice  or  request  is  laid,  which  is.necessay  in  the  caje  of  a  2"  '"f^^^ 
GODtioued  absence, [hough  it  be  not  requisite  if  the  defendant  bad  at  first  per-  >),•  d^o^ 
auaded  her.  ,„t_ 

Per  WilUi  C.  J.  As  to  the  first  objection,  there  is  a  consequence  alleged;  [  25  ] 
ViK.  that  by  meana  thereof  the  plaintilf  lost  the  comfort  and  society  of  his  wife, 
■od  the  profit  and  advantage  of  her  fortune,  Sjc."  Whether  enticing  goes  so  far 
or  not  I  will  not  nor  need  determine,  because  "  procuring"  is  certainly  persuad' 
lOgwith  effect."  I  need  not  cite  any  authority  for  this;  because  every  one  who 
noderatands  the  English  language,  knows  that  this  is  the  common  acceptation 
of  that  word. 

3dly.  It  must,  it  ia  contended,  be  an  unlawful  procuring^  and  that  brings  mo 
to  the  second  objection,  it  is  not  necessary  to  set  forth  all  the  facts  to  show 
how  it  was  unlawful;*  that  would  make  the  pleadings  intolerable,  and  would 
increase  the  length  and  expense  unnecessarily.  It  was  said,  however,  that  at 
least  it  was  necessary  for  the  plaintilfto  add,  "  by  false  insinuations."  But  it 
is  not  m^erial  whether  they  were  true  or  false.  Ifihe  insinuations  were  true, 
and  by  means  of  those  the  defendant  persuaded  the  plaintifi^a  wife  to  do  an  un- 
lawful act,  it  was  unlawful  in  the  defendant. 

tn  answer  to  the  objection  that  this  is  leaving  (he  law  to  the  jury,  it  must  be 
kft  to  them  in  a  variety  of  instances  where  the  issue  ia  complicated ;  as  bwgla- 
rtterjfeioitiee,  proditorie,  deviiavU  vel  non,demait  vtl  turn-  but  the  judge  pre- 
sides at  the  trial  for  the  very  purpose  of  explaining  the  law  to  the  Jury,  and 
not  loaum  up  the  ef  idence  to  them. 

As  to  the  distinction  between  the  begining  and  continuance  ofa  nui- 
sance, by  building  a  house  that  bangs  over,  or  damages  the  house  of  his  neigh- 
bour, th^  agtunst  the  beginner  an  action  may  be  brought  without  laying  a  re- 
queat  to  remove  the  nuisance;  but  that  against  the  continuer  a  request  is  ne- 
cessary, for  which  Penruddock's  case,  3  Co.  100.  lOl.  was  cited,  and  many 
others  might  have  been  quateJ;  the  law  iii  certaialy  so,  and  the  reason  of  it  is 
obvious.  But  that  reason  does  not  extend  to  the  present  case,  because  every 
moment  that  a  wife  continues  absent  from  her  husband,  without  his  consent, 
it  is  a  new  tort;,  and  every  one  who  persuades  her  to  do  so,  does  a  new  injury, 
and  cannot  but  know  it  to  be  so. 

8.  Bbrthos  t.  Cartwrioht.  T.  T.   179G.  N.  P.  3  Eap.  480. 
Case  for  seducing  plaintiff's  wife,  &.C.     Plaintiff  proved  her  elopement,  and 
her  reception  by  defendant.     It  appeared  she  had   been  compelled  to  leave 
ber  home  inconsequence  of  the  plainiifi^s  ill-treatment,  and  that  defendant  had 
alforded  her  protection  from  motives  ofhumanity.      Lord  Kenyon  held  that,  -,     ■,„ 
under  such  circumstances,  the  action  could  not  be  maintained. — Plaintiff  non*  ,  nomiQ  u 
BUited.  campelled 

9.  Philp  v.  SauiRE.  T.  T.  1791.  N.  P.   Peake.  82.  [  26    1 

It  appeared  that  the  plaintiff's   wife   applied  to  the  defendant   (ber  relative,)  hy  ilitreat 
and  stated  th&t  her  husband,  the  plaintiti,  had  ill-used  her,  and  turned  her  out  e<sDt  to 
of  doors,  and  l)ierefore  requested  the  defendant  to  allow  her  to  reside  with  him    !^!*    V 
to  which  defendant  consented.     The  plninlilThad  served  the  defendant  with   a  j°*   oBrion 
notice  not  to  harbour  his  wife,   which   defendant   had   disregarded;  in  conse-  ^^y  ,, 
quence  of  which,  plaintiff  brought  the  present  action.     There  wns  no  proof  on  ceire  and 
the  part  of  the  defendant  that  the  plaintiff  had  ill-treated  his  wife;  but   Lord  proiaGi  her. 
Kenyon  said,  where  a  party  receives  a  man's  wife  who  represents  herself  to  be 
ill-used,  out  of  feelings  of  humanity,  an  action  cannot  be  supported  upon  the  ^^  i'  " 
presumption  of  criminal  motives,  or  thai  llie  party  knows  she  is  not  ill-treated;  1"   ^^.^ 
if  il  were  so,  noonc  would  protect  a  man's  wife.     It  is  immaterial  whether  the  purpou  if 
representation  ia  true  or  false.     Th  id  case  differs  from  that  ofhorbouring  an  ihe  tiite  rt 
*  Set  PrectdeatB,  PelcrhofT'i  Index,  SI.  freitnl 
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e  for  losaof  Mrrice. — PtwDtiffnooniif- 
_,  See  Y.  B.  20H.  1.  2  b:  V.  B.  I.  E.  4.  I  a;  F.  N.  B.  51,  R;  Rex  r. 

WiseiDtm,  2  Scnilh.  6 1 1-8 ;  Winamore  r.  Greeohuik,  in&a. 
(fc)    To  tecitrt  htrfrom  abduction. 
Se«  anit,  vol.  i.  p.  389. 
(e)   To  wctirf  fc«r /rnni  oduilerv.      See  od/e,  vol.  i.  p.  289. 
M*Nsii*o'«  CA».  M.  T.  1671.  K.   B.  T.  Raym.  212;  S.  C.  1  Veol.  158;  2 
Keb.  829. 
Manning  was  indirted  (or  murder^  upon  not  guilty  pleaded,  Ibejury  fbund 
that  the  prisoaer  had  discovered  the  pcraon  in  the  very  net  o(  cemmitting  adul- 
tery wilb  hia  wife,  anil   had,  in   consequence   of  that 'provocation,   thrown   tt 
jointed  stool   at  him   and  killed  him.     Raaolred  by  the  whole  Court,  that   this 
Wliara  ■      was  but  manslau^'htcr,  and  directed   the   burning  in  the    hand  to   be  infticted 
mui  Godi    gently,  because  there  could  not  be  a  greater  provocatioa. 
.lotlwria         See4BI.Com.  191;    I  Hale.  P.  C.  485. 

with^  A  man  may  justify  an  assault  and  battery  in  defence  ofhis  wife;  2  Rol.  Ah. 

wife  Bad      516.   D.   pi.  1 ;   1    Bro,  Trespass'  pi.  128;  an';,   vol.  ii.  p.  3T6;  and  upon  the 
kill*  him     principle  of  aeir-preaervatioa,  the  hushand  killing  the  a«U)lanl  in  the  nttcesaary 
m  ItM  fint    defence  of  his  wife  is  excused;  the  act  of  the  husband  asoialing  being  conatru- 
';;^P^''^*'^'^ed  in  law  B9  the  act  of  the  party  herself;   I  Hale.  434;  4  Bl.  Com.  186. 
^^°'  («)    To  wwrehtr from  olhtT  iujiiritt, 

fBilty  of  1.  Bakert.  Boi.to-(  i-fo  otuebs.  M.  T.  1808.  N.  P.  I  Campb.  499. 

muulaogb-  Action  for  negligence  against  the  defendants,  as  proprietors  of  a  Btage-coach 
ter,  apd  on  which  the  plaintifi*and  his  wife  were  travelling,  when  it  wita  overtumed;  in 
ut!^"^*  conaequence  of  which  the  plaintiff  was  much  bruised,  and  his  wife  ae  aerioasly 
g^iff*  injured  that  she  died  soon  after.  The  declaration  stated  that  "  by  means,  &c, 
the  plaintiff  had  loet  &  been  deprived  of  the  fellowship  &  asaistaoce  ofhts  wife, 
The  hni  &c.and  from  thence  hitherto  suffered  great  grief  of  mind."  It  appeared  in  evi- 
band  nwj  dence  she  conducted  his  business,  and  that  they  were  much  attached  to  each 
jnstify  sa  other.  Lord  ElUnboroiigh  observed  to  the  jury,  that  they  must  take  into  con- 
'^^  '^  eideratina  the  bruises  received  by  the  plaintiff,  the  lossof  his  wife's  society,  and 
'wiJa'  Or  the  distress  of  mind  suffered  on  thai  account  until  the  time  of  her  dissolution; 
~«*eakillipt  '"'^  at  that  period  they  must  stop.  See  Noy's  Rep.  18,  aed  vide  1  4  5;  id. 
tl»M«ii-^RoU.Abr.537.  pi.  21;  1  Keb.  847;  1  Salk.  12. 
»"•  2.  Hi'iLEv  V.  Bkro  SL  T.  1815.  N.  P.  I  Stark.  98. 

Trespass  for  entering  a  dwelling-house  and  committing  a  batteryf  the  plain- 

[  ^    ]    tiff,  in  order  to  show  the  outrageous  nature  of  the  aggreasifm  committed  by  tfa« 

defendsnt,  but  not  in  aggravHlion  of  damages,  was  permitted  by  Lord  ElUnbo- 

nnigftto  prove  that  the  wife  of  the  plaintifl' died  shortly  aferwards  from  the  b- 

iB  sD  ae       larm  occasioned  by  the  violent  demeanour  ofthe  defendant. 

DMticiigc«  '**■    '^    "^"^    PROPERTT    or    HIS    WIFE. 

wGeraby  '  W  Pi»ver  i^  kutband  or er  hit  infect  real  aliiU.% 

ihe  plain  1.    To  conVcy. 

tiritvifB  I.  Doe,  n.  Fmestoke,  V.  Parhatt.  T.  T.  1794.  S.  T.  R.  6£2. 

wM  killed.  Ejectment  for  two  messuages.  The  facts  were  turned  into  a  special  case, 
^J,^"'j^  from  which  it  appeared  that  the  premises  were  copy-held;  that  in  October, 
magM  for  174^  T.  O,,  then  being  a  Customary  tenant,  surrendered  them  to  theu'iieof 
tha  loM  of  Mary  £.,  her  heirs,  and  assigns,  upon  condition,  that  if  T.  O.,  his  heirs,  &c. 

orfor  hii^'  ^  '^"^  '  privalo  perwn  may  jnaliiy  breaking  and  entering  iho  haase  of  anothar,  and  im- 
_..i.i     r    priioninii  hii  pernon,  in  ordet  to  provenl  bim  coniiuitlina  murdar  on  his  wife;   Hancoak  v. 

S;.iil,  "■'"'.''"'■'■ '«»■ 

the  mo-  ^  ^°*  '^  '''"  huiliand  kilt  ilia  edulLerar  daliberitety  and  npop  reveDge,  it  woald  b«  mar- 

j„^f.,  „[        der.     See  port,  lit.  Murder. 

bar  daslh  ^  ^^  murriage,  Ibe  basband  and  w\(e  are  ns  one  person  in  law.     Upon  ihuoiiiDn  depend 

atmoal  all  the  legal  and  aqaitahla  ri|jlitg  and  dMribililiog  whieb  either  of  Ihem  acqnltea  or 
ineara  by  llie  inletinornage  Bt  thnl  net  Ibe  huiband  acquirer  a  freehold  ioterBil  daring 
Ilia  joint  lire)  efhiinaelf  and  wife  in  nil  sucb  freehold  ptoperlj  ofinherilanca  ai  ihe  wa* 
■eiaed  of  at  Iho  lime,  or  may  become  so  daring  the  corertnie.     Bttpe$l;  lit.   Carleiy,  Ta- 

Uiil  b,. 
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■haDMpaTto)iflr,ber  executors,  &c.  a  named  jum  on,  &c.  the  surrender  should 
be  void.     The  Hurrendcr  wai  presented  at  the  swo"n  court  in  Oclober,   n-lii, 
and  default  having  been  mnde  in.tho  payiiitnt  ofthe  money,  Mary  H,   came  in 
upon  proclamation,  and  was  admitted  tenant  to  hold  her  the  said  Mary  £.,  her 
heirs,  and  assigns,  for  ever.      Mary  E'  afterworda   surrendered    the   premises 
to  the  use  ofher  wiU,  and  devised  the  property  to  3.  F.  and  L.,  his  wire,  and 
to  their  heirs,  and  ssstgns,  for  ever,  and  appointed  J,  F.  her  sole  exccuto;.     In 
April,  1757,  J.  F.  was  admitted  tenant  to  the  premises,  to  hold  to  him   in  Tee. 
He  entered,  and  received  ihe  rents  and  profits  till   l"74,  when  he  surrendered 
to  J.  R,  in  fee,  who  was  admitted.     J.  F.  died  some  years  aRer  (hie  aurrender,  But  ia  trta 
end  in  the  year  1791,  L.,  the  lessor  ofthe  plainlifls,  was  admitted  as  surviving  P*"*"" 
devi«e,  under  fiio  will  of  Mary  E  ,  to  hold  to  her  in  (ee.     The  question  ^¥as,  brihown'' 
whether  L.  was  entitled  to  recover.      For  the  defendant  it  was  urged,  that  Ihe  uerldenea 
basband  was  competent  to  convey  his  wife's,  as  well  as  his   own  interest,  with-  of  ilic  vio  I 
out  the  concurrence  ofthe  former.    Sed  per  C^ir.     It  has  been  settled  for  ages,  lent  nBiara 
thai  when  the  devise  is  to  ihe  husband  and  wife,  they   lake   by  entireties,   end '>''''•"„ 
not  by  mnieties,  and  the  husband  alone  cannot,  hy  bis  own  conveyance,  without  "°  V 
joining  his  wife,  divest  the  cslnte  ofthe  wife.     This  is  sufficient  to  warrant  us,  gT,TBtion 
sitting  in  7  court  of  law,  on  delerr>'ining  in  favour   of  the    present  plaintifT. —  of  daDiiv 
Judgment  for  plaintiff.     See  Co,  Lift.  187;  2  Com.  Dig.    656.  til.   Baron  and  sfc 
Feme,D  2;  F.N.  R  'I4B.  writ  of  cui  in  vita;  Shep.   Touch.  203;  Perk.  s. 
•ta;  2  Bttrr969;  2  Alk.207;   I  P.  Wms,  -153.  A.  aadw  ■ 

2.  PvREroT  V.  RoCFRS-  H.  T.  1671.  K.  B.  •  Lev.  39.  hwUnd 

Special  verdict  in  an  action  of  ejectment,  tcme  tenant  for  life,  remainder  to  ^^^  ^jj^ 
ber  first  son;  she  married,  and  before  a  son  born,  he,  in  reversion   in  fpe,  con-    [   28  ] 
veynd  the  inheritance  to  baron  and  feme;  after  she  hsd  issue  a  son,  and   died.  [),ey  tik* 
Per  C-ir.      Had  the  wife  survived  her  husband,  she   might   have   avoided    and  by  entirs 
waived  the  eslate  taken  by  liie  fine,  yet  the  conlingenl,  remainder  to  the  son  is  '"'•f  'o"! 
otterty  destroyed,  he  being  not  in  e».'e  when  the  contingency  happened.     For  ""*  '7 
the  baron  and  feme  took  by  entireties.  Co.  Lift.  sect.  673;  and  therefore  the  ",g'i,]|^j 
estate  for  life  ofthe  feme  was  merged  before  the  contingency  happened;  and  atone    ok 
the  possibility  which  the  feme  hnd  of  waiving  the  inheritance,  and  receiving  not  by  hi* 
her  estate  for  life,  will  not  preserve  it.     For  contingent  estates,  if  the  particular  own  cod 
estate  that  support  them  continue  not  in  mk  when  the  contingency  happens,  "''"^*  ''* 
Revercan  arise,  be  the  determinationlhereof  hv  surrender,  merger,  feolTmenl,  J^if,',L 
or  any  other  way ;  and  judgnent  was  given  accordingly  for  tho  defendant.  ^^^^  ^^  )„ 

3.    To  liiKoniinrif.  Mr«sl,   tut 

Discontinuince,  observes  LorJ    CbirJ  Baron  Gilbtrt,   began  in   the   case  O    ifibeiurj 

t  .4na  iha  lulo,  »a  lo  husband  nnd  wlfo  takini  in  BDliraty,  prevails  when  ■  feoffment '*'• '','™ 
whh  wnrrantj  ia  mad*  to  ■  nun  and  woman;  mho  tfteiwardi  nmrry,  and  happen  to  ba  im-  '  ^-uj  , 
plesdnl  and  voneh  and  reeovar  in  lalaal  beoaoae  at  the  lima  of  recover;  ihej  war*    hoe-     °  '  " 

luod  aad  wire,  and  noahle  to  lalia  in  moielie*.     So  alio  if  livery   of  leisin  wag  not  raade  ""   "'">'*i 
ucundum  formata  charta  nntii  aRer  iba  marriage;  or  in  the  cats  of  a  grant  (o  iLam  of  a 
raveraion,  ir  attornment  w.in  not  made  berore  tha  Bolemnizalion  of   ihe  niarriagej  Co.  Lilt. 
187.  b.      Bal  Ibcf  maj  taka  in  levcralty  hj  eiprsiw  li.nilation,  ai  in  tho  inalance  ofa  limi- 
tation to  \.  for  life,  than  lo  ifae  hmband   for  life  nr  in  tail,  with  rcmuinder    to  hit  wife  fci  And  th* 
life  or  for  jean,  law  ia  the 

TbebiutiaDd  by  marriigeobliini,  in  hii  wife'a  real  eitatea  only,  a  title  to  the  ranis  and  nmt  wba 
piMtu  dariag  Ike  cavertare,  nnd  the  propxrl;  remaini   entire    to  Iba  wife  after  the  death  of  ^Y^^J  t|„ 
the  hiuband.  orloher  beiriif  she  dies  before  him,  onlaaa  by  tbabirlhora  child  ha  hecODisa     r   39   l 
launl  litrlifabytliecODneaj.     Tha  butbend  has,  however,   mch  aa    eslate  in  right  of  hii     L  J 

•rife  aa  will  enable  him  to  make  a  tenant  ID  the  praripe    foreuffaring  a  recovpry.    "'"'■oal  P^  I"   ^ 
kB^rrevtOBolyjoimnginaflne;  Croi.a  on  Recoveries.  88;  H.rg,  Co.  Iill-B2i,en.  3,  ^  ° '^„ 

or  ihe  freekold  land*  of  which  Iha  hnsband  and  wife  are  aeised  in  rigbt  of  Ihe  wife,  whe-  ■  j ' 
Ikw  bald  in  rne-^impla,  fee. tail,  ot  for  lif«,  his  alienation  would  be  goud  aa  againat  himeelf, 
and  to  her  ibe  power  to  tranefer  the  whole  estate  of  hit  wife,  subject  only  to  the  right  of 
•oi^  of  lbs  wife,  or  httboiii;  po»t.  And  it  asemi  that  an  eatota  eonvayfdby  the  hnsbend 
laaa  will  be  voidLibleoQly,  and  not  void,  and  that  it  will  conlinno  till  defeated  by  Ihe  an- 
itj  oflha  wife,  or  ofher  heirs;  1  Preit.  Ah  336;  Bac.  Ah.  tit.  I.enses.  To  bind  Iha  wife 
Ihara  Hfuat,  aa  to  lands  of  freehold  tennra,  be  a  fina  or  recovarj  by  her,  eiecpt  at  to  leaeea 
ndertha  alat.  8«  Hen.  8.  0.  28;  or  at  to  some  spacinl  enslomi  which  obuin  in  London, 
Nerwieb,  Ac.,  or  at  to  tDrraodat  af  !«■■«■  of  the  wife,  for  ib«  porpota  ofreoawal  nuder  Iba 
ittL  28Gm.  S.  0.  SI. 
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husbands'  alienations  of  their  wires'  land.  Bj  the  civil  law,  the  folher  gar«  th« 
dot  which  waa  ihe  estate  of  the  ivife  given  on  the  marriage,  and  if  it  consisted 
of  matter  moveable,  the  husbaad  had  the  poaaessioD,  but  was  bound  to  restitu- 
tion at  his  death ;  and  even  an  action  waa  allowed  (o  the  wife,  in  case  the  hue- 
band  fell  to  decay,  to  recover  during  his  life.  If  it  consisted  oftbinga  immove- 
able, the  husband  could  not  alien  without  the  consent  of  his  wife,  by  the  Ju- 
lian law.  And  by  Justinian's  reformation,  he  could  not  alien,  though  with  her 
consent.  CoHslanle  mairimomo  rd  dolaiu  douitntDn  ciiiit  pena  mnrifum  eil,  no- 
Ivrale  perwM  tLitrem ;  Dig.  lib  S3,  tit.  2.  De  jure  dolium ;  ibid.  fit.  5.  Defiatdo 
dotali.     When  the  feudal  law  allowed  the  inheritsnee  to  descend  to  women, 

[  30  ]  (for  woman,  by  reason  of  their  incapicity  to  perform  military  service,  were  not 
originally  admitted  to  succeed  to  proper  fiefsjaothat  if  the  fief  was  in  its  origin- 
al creation  made  descendible  to  females,  it  o6  that  very  account  was  styled  an 
improper  fief)  then  began  the  rights  of  the  husband  to  be  settled.  And  aince 
all  the  feudal  estates  were  reckoned  civil  rights,  there  won  no  room  for  the  dis- 
tinction of  the  civil  law,  which  placed  the  civil  right  in  the  husband,  aa  the  head 
and  governor  of  the  family,  and  the  natural  riglit  in  the  wife,  the  legitimate 
owner.  The  German  and  Northern  nations  were  the  strictest  ohserveraof  the 
rulea  of  marriage,  tying  only  one  man  to  one  woman,  and  enjoying  strict  obe- 
dience to  the  husband,  even  before  their  receiving  chrisliaaity,  and  muchnaora 
BO  afterwards.  Therefore,  when  the  woman  waa  allowed  to  succeed  into  the 
feud,  if  she  took  husband,  she  had  no  separate  property,  but  the  whole  power 
was  lodged  in  the  husband,  and  they  were  reckoned  aa  one  in  interest;  hence, 
the  husband  had  Ihe  right  of  possession,  and  the  wife  the  right  of  property;  in 
other  worda,  the  husband  waa  seised  in  the  right  of  his  wife,  or,  more  correctly 
speaking,  the  husband  and  wife  were  seised  in  the  right  of  the  wife,  the  seising 
being  pmperly  in  both;  see  Polyblank  v.  Hawkins,  Doug.  339.  This  dislinc- 
linction  was  before  known  in  the  feudal  taw;  for  every  person  that  came  in  by 
descent,  or  by  lawful  alienation,  hy  the  ancient  feudallaw,  had  the  right  of  pos- 
session; therefore,  the  husband  being  posse Sttcd  of  the  wife's  lands  hy  the  mar- 
riage contract,  (for  marriage,  being  originally  with  the  approbation  of  the  lord 
of  the  fee,  was  a  direct  acceptance  of  the  husband  aa  tenant;  Walk.  Gilb.  Ten. 
IS.  lOB.  2-^4.  289.)  was  supposed  to  have  the  right  of  possession;  and  by  con- 
sequence the  husband  having  aliened  such  right  of  posscasioo,  she  was  ancient- 
ly driven  to'  her  writ  of  right ;  (5  Ed.  3.  58 ;  2  Inst.  343 ;)  for  the  wife  could  not 
complain  of  disseisin  done  hy  the  husband,  because  they  were  one  in  estate  and 
interest,  and  the  husband  could  not  do  her  wrong;  and  it  would  be  very  absurd 
Sbi  the  law  to  have  allowed  the  wife  to  complain  on  Ihe  memory  of  her  husband, 
aa  though  he  had  been  guilty  of  a  violent  disseisin;  therefore,  the  ancient  law 
gave  her  no  possessory  action,  complaining  of  a  violation  of  possession,-  but  on- 
fy  allowed  her  to  controvert  the  right;  and  the  husband  was  the  rather  supposed 
to  have  the  right  of  possession  in  him,  for  that  being  the  superior  and  govern- 
ing power,  he  might  defend  the  possession  hy  all  act'ons;  and  therefore,  if  the 
husband  lost  by  default  in  a  possessory  'action,  this  put  the  wife  to  a  writ  of 
right;  hut  when  the  writs  of  right  grew  so  tedious,  and  the  trial  by  battle  grew 
out  of  repute,  the  law  gave  her  a  recovery  hy  the  writ  of  cinin  ctio,  and  to  her 
heirs  by  the  writ  of  »ur  cut  t»  vita,  F.  N.  B.  193;  and  now  an  actual  entry  is 
given  to  Ihe  wife  and  her  heirs  hy  the  32  H.  8.  c.  28.  which  enacts,  that  "  n« 
fine,  feoffment,  or  other  act  made,  aufTered,  or  done  by  the  husband  only,  of 
any  manors,  &c.  being  the  inheritance  or  freehold  of  his  wife,  during  Ihe  co- 
verture, shall  make  a  discontinuance  thereof,  or  shall  be  prejudicial  to  ihe  wife 
or'her  heira,  or  to  such  m  shall  have  right,  title,  or  interest  to  the  same  by  the 
death  of  such  wife;  but  that  the  wifb  or  her  heirs,  and  such  other  to  whom  such 
right  shall  appertain  after  her  death,  may  enter  into  such  manors,  SfC.  accord- 
ing to  their  rights  and  titles  therein;  any  fine,  feoffment,  or  other  act  of  the  hus- 
band notwitbslandiag;  fines  levied  by  Ihe  husband   and  wife  (where unto  the 

[  SI  ]    wifeis  party  and  privy)onlyexcepted;"  2Inat.681;  Gilb.  Ten.  107.  110. 

Although  thewords  of  the  slat. 32  H.  8.  c.  28.  are  very  general,  and  seem 
to  give  the  wife  and  her  heirs  an  entry,  to  avoid  any  fine  levied  by  the  huahand 
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of  iier  lands;  jret,  as  appears,  irtbe  husband  levies  a  fiii«  with  proclajnotioM, 
and  five  jeara  pasa  afier  hia  death,  irithout  aoy  entry  or  ciaim  by  hia  wlf«,  her 
entry  is  not  only  tak«!n  away,  but  her  right  isforever  extinguished;  1  Co-Lil. 
376.  because  the  atatute  was  intended  to  provide  only  against  the  discontiuu- 
ance,  wLidi  waa  a  grievance  particular  to  femet  covert,  but  not  to  invalidate 
fines  duly  levied,  according  to  the  statutes  4  H.  7.  c.  24,  aa  to  ftma  covert, 
because  they  by  that  statute  bave  a  remedy  in  common  with  others,  which  is 
by  entry  or  claim  to  avoid  the  fiae ,-  whereat,  before  the  statute  of  32  H.  8.  e. 
28.  it  was  not  in  their  power  to  prevent  the  discontinuance,  and  therefore  the 
statute  relieves  them  in  (hat  particular.  Beaidea,  the  words  of  the  act  ars 
general,  that  auch  lino  ahBll  not  he  prejudicial  to  the  wife  or  her  heirs,  yet  the 
Allowing  words,  viz.  btU  thai  she  mny  lav^ttUy  enler,  lueording  to  her  right  and 
title  therein,  are  e.vplanrtory,  and  allow  her  an  entry  only  in  cases  whera  she 
had  a  right  before  the  atatute-,  and  it  is  plain  that  by  the  4  H.  7.  c.  M.  she  had 
BO  right  alter  the  five  years  were  lapsed  from  the  death  of  the  huaband;  Dyer. 
72,  162.  191  i  Plowd.  373;  2  Inst.  681 ;  8  Co.  72;  9  Co.  140.  As  the  wife 
may  he  barred  by  the  husband's  fine  and  non-claini,  it  follows  that  the  statnte 
32  11.  8.  c.  98.  did  not  restrain  the  extent  of  the  power  of  alienation  by  the 
bu^aad,  but  merely  changed  the  remedy  from  an  action  to  an  entry,  llierft- 
fbre,  if  the  husband  makes  a  feoffment  of  hi9  wife,s  land,  and  dies,  it  operates 
aa  a  discontinuance  until  avoided  by  the  entry  of  the  wife,  or  her  heirs;  and  in 
the  meantime,  the  estate  of  the  wife  will  be  in  the  alienee  of  the  husband;  and 
if  the  wife  before  entry,  levies  a  fine,  it  will,  operating  by  way  of  estoppal,  as' 
tabliah  the  estate  of  the  feolTee;  see  Moore's  case,  S  Rol.  Rep.  311 ;  3  Com. 
Dig.  439.  A.  3;  et  vid.  Weale  v.  Lower,  Pollejif.  64;  1  Presl.  Conv.  208;  1 . 
Prest.  Abstr.  335.  375;  and  Harris  v.  Evscs,  Bridge.  Rep.  669, 
3.    To  forfeit. 

The  treason  ofthe  husband  will  not  occasion  a  forfeiture  of  the  wife's  real 
estate,  but  the  wife  will  take  the  whole.  Co.  Lit.  187.  a;  but  the  king  will  be 
entitled  to  the  receipt  of  the  profits  durlnglhe  coverture;  Co.  Lit,  299. 

4.  To  grant  teatei.'  . 

Doe,  n.  Collins,  v.  Weller.  H-  T.  1703.  K.  B.  7  T.  R.  478.  *^V 

In  ejectment  for  a  messuage,  ^c.  it  appeared  that  by  a  marriage  ecttlemetkt,  leat  by  th 
an  estate  was  settled  to  the  use  ofthe  wife  for  life,  remainder  to  such  persona  wif*  mUm 
and  for  such  pslates  as  ahe  should  by  deed  or  will,  attested  by  three  witnesses,  bsr  hu 
appoint,  and  for  want  of  such  appointment,  reversinn  to  herself  in  fee;  during  5*^' 
her  husbands  life  ahe  made  a  will  in  pursuance  ofthe  power,  devising  tha  e»-  j^,^  ^  ,^ 
tate  to  A,  in  fee;  after  which  she  and  her  husband  executed  a  lease  of  part  of  iM* 
the  settled  estate  to  the  defendant,  but  not  pursuant  to  the  power,  and  allwher  laua. 
husband's  death  ahe  received  rent  from  the  defenduil;  on  behalf  of  whom  it 

*  Whera  hubinil  is  te'noA  of  land*  ia  right  of  hii  wife,  wa  tiave  saan,  ante,  p.  E9.  a. 
he  bacamaa  abulnlsly  enlitUd  to  the  renti  and  profits,  Iboogh  D«t  (o  the  rreehsld.  By  Ida 
camnmn  law,  no  laue  of  mcb  lendi  could  be  mada  bj  tbe  huaband  uid  wire  to  bind  tha 
iuae-  For  ijcme  covert,  u  wa  (hall  herpal\eT  aee,  can  rnalie  do  leue,  end  iha  luubuid 
costd  iiopirtlo  the  lasiee  no  more  than  an  interest  detenninable  opoo  hi*  death,  (Bae.Ab. 

Lmm«;  and  wa  ihicpoiat  niiDiilely  dueaaaed  ia  2  Wmi.  SaaDd.  160.  a.)  nor  conid  tha 
joinder  of  tbe  wife   lacnra  the  estate    to  the  lawea  after  the  boaband'*  death,   benaoaa  Am 

■ridoir  might  itaan  conflnn  or  avoid  the  leue  al  her  plauata;  1  Rol.  Abr.  BAB;  C.  F.  3S; 
Doe,  d.  CoJIina,  t.  Waller,  tupra;  ihongh  antil  ihe  SToided  it  by  bar  entry,  tha  laata 
iroaldrenuingaod;  Cro.  Jae.  382;  id.  417;  id.  588. 

Sal  now  tba  32  H.  8.  c.  S3,  (camiiianly  called  lbs  ea4b1inf  alatale)  empawara  a  haa- 
band  aeiied  of  land*  ia  fee,  or  in  tnil  in  right  of  liis  wife,  or  jointly  with  hi*  ivlfa,  l«  Slaka 
leasMfor  21  jean,  or  for  three  lived,  which  will  bind  hia  wife  and  iiiana.  In  order,  how- 
ever, to  reader  lucb  lauei  vaiii.  several  Ihinp  mast  be  obeervad;  tbe  wiTa  majl  b«  mada 
pirtyta  anjjeaiebj  a  hniband  nfthn  inheritance  orhiaivifei  each  ieaMOiut  ha  made  by 
mdaatare  in  the  nanie  of  the  husbnnd  and  wife,  aad  sealed  by  the  wife,  the  root  lesarved 
to  liie  hniband  and  ivifa,  and  the  hoir*  of  the  wife,  according  to  her  ealate  in  the 
aadi  wilhi 


be  tbe  mnst  accuilomable  rem  paid  far  tha  came  laadi  wlthia  21  7*an  ntit  befora 
Bie;  the  1«  •  -■  ..         -  
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the  Isaie;  the  leaaa  not  toaiceed  21  year;,  or  three  livea  from  tba  day  Dftnakins;  aaila 
commenca  till  the  expiration,  or  within  one  year  thereof,  efanv  forniar  laaa*  of  Aa  aaaia 
Uud.    Nor  ii  (he  laaaa  to  be  (ranted  without  impaMJiaMnt,  ef  waate.     Tba-itataia  doaa 
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[  32  ]    waa  contentleJ  tSint  s  lease,  hy  liiisbonil  ahii  wife,  of  the  wifeV  lands,  of  which 

hIic  tvaa  seised  in  fee,  was  only  voidable  by  her  afier  hor  husband's  death,  and 

Ihnt  be r  receipt  of  rent  nOerwards  was  a  confirmatinn  of  ihe  lease,  binding  her- 

«df  and  all  who  claimed  under  her.     Pro  Tcscit.  pt.  70;  Acceptance,  pi.  6;  2 

And.  ■!■»;  Dy.  15^-,  Woolen  v.  Ilele,  1  Moil,  291 ;  Goodrigbt  v.  Slraphon.tfH 

frn;  4  Vin.  Ab.  101 ;  waa  cited.     And  ptr  Cur.     The  reversion  in  fee  being 

in  the  wife  at  llio  time  of  the  lease  executed,  mahes  nn  end  of  this  qncBtion; 

fur  the  lease  being  only  voidable,  her  receipt  of  tent  afler  her  husband's  death, 

coaftrnied  it.     See  I  H.  HI.  91.  and  post,  tit.  Lease. 

5.  Til  wc'jJi.Vr. 

GooDHiriHr  t.  SrR.iPtiON.  f.I.  T.    mi.  K.  B.  Cowp.  201- 

K'*"  ."''•      A.  in  right  of  B.  bis  wife,  lieing  eeiscd  in  fee  of  the  reversion  of  three  hont' 

1°*'"  "''*■     es  e.tpectant  upon  the  life  of  the  eslale  of  C,  they,  A.  and  B.  demised  them 

hind  "in       ^i  '^^^^  without  fine  to  D.  for  99  yenrs,  at  n  pepper-corn  rent  from  C'.s  death 

cbarginj      to  secure  n  Biim  of  money,  and  the  equity  of  redemption  was  reserved  to  A.  and 

bar  Mtuie,  B.     A  died,  and  afiejivnrds  K,  allowed  in  account  interest  npon  the  mortgage, 

[  33  ]     and  surrendered  one  of  ihe  houses  to  the  excculorii  of  the  mortgagee,  and  di- 

not  eitsnd  to  ■  gnat  ot  enj  revertion,  oar  to  )«■««*  of  land  Act  mMt  cammvnty  lallen  for 

SO  jean  neTt  before  inch  ]ean. 

]|  nai  ftlwayaheld  necesinry,  ax  well  b. 
bgibnnd  and  wife  >b«ald  be  hj  deed;  for  i 
Died  by  acceptance  of  rent  bji  lbs  wife  afi 

esnie  her  anent  u  neoo»riry  at  Ihe  cnmmencemant  ofihe  leBse,  and  ihal  can  only  l>ei>iTeB 
bj  deed;  Dy.  91.  b.  Still,  howerar,  if  ihe  lesnee  or  any  other  plead  s  demiie  by  hM- 
band  ond  wife,  it  ia  not  necom.iry  to  |> lead  it  to  be  by  deed;  2  Rep,  6t.  b.  And  aleeaaby 
bu^tiand  and  wife  of  the  wife's  landa.  not  pursuanl  io  the  statate,  ii  a  good  ieaiiB  duringiha 
eovectnie,  and  may  be  pleaded  aa  (Aeir  lea^o;  ihoogb  it  be  nitbovi  any  reservation  of  leal, 
fur  the  leaae  is' not  vnid,  because  the  wife  aHer  her  husband's  donlh  ma;  aSim  it  by  aa 
aBiioD  of  wa«le  or  accepting  fpahv;  Hutt.  102;  or  rent,  ivpra:  and  where  rent  a  reaerv- 
ed.  by  aeceplanue  of  rent,  or  disojree,  Biid  avoid  it  by  an  ejectment  or  action  oftrupan;  S 
Hep,  27.  b.  2g.  □.  if  the  Bcceplj  rent  afier  her  lin^bnnd'a  death,  tbe  i)  liable  to  Ihecova- 
nanti  in  the  lease;  and  ifn  lea^e  ia  mnde  to  a  husband  and  wife  by  indenture,  and  aba 
agresi  aAertha  huiband's  dsalh,  she  ia  liable  Io  all  the  covenanlain  ihe  lease,  except  loch 
collalerul  corenants  (ai  Ihe  psymeni  of  a  bddi  in  groaa,  &c.)  which  charge  the  penoD  and 
aot  the  land;  Cro.  Covenant.  6.  Iflhe  basband  alone  makes  a  lease  for  li/t  orhisnifa'a 
laadi,  it  aaeou  to  be  only  voidable,  and  that  Ihe  wife  tnnat  cnt^r  tttitt  his  death  to  avoid  it; 
bat  if  be  alone  makes  ap  estate  for  yfartt  it  is  ebeolutely  void  and  determined  by  hii  death, 
and  therefore  cannot  be  sRiruipd  by  nccepianca  uf  rent  after;  2  Sauod.  IBl.  a.  The  res- 
■an'of  tbisdiBlinclion  is  slated  to  be,  becansn  tlie  lease  for  life  commencoii  by  livery,  How- 
aver,  nnleiia  the  titale  for  life  were  granted  by  frofi'meni,  il  does  not  commeDce  by  a  mora 
ceremonkina  livery  Iban  a  term  for  ycara  under  nn  indenture;  ao  ihal  ihe  tenion  advanced, 
aalaaa  applied  to  a  mere  parol  lease,  fails.  And  in  S  Bac.  Ali.  305.  il  is  aaid  to  be  clearly 
agreed  io  all  Ibe  booka,  that  if  the  husband  aloni  makes  a  lease  of.  bii  wife's  lands  for 
yeais  by  indantnre,  reserving  rent,  it  is  a  fp:  d  lease  fur  the  whole  term,  DoleH  the  wifa  bj 
aoDie  ncl  shows  a  diaaeat  to  it;  and  if  bLb  acepls  rent  which  acutaes  atter  the  bosband'a 
daalh,  the  leaae  is  ihereby  become  absolute  and  unavoidable.  However,  none  of  iba  a«- 
tbaritie*  cited  boaTonl  this  position;  and  ihe  matter  is,  perhaps,    siill  donbiftil. 

Hwband  atid  wife  made  a  lease  not  puraniot  to  ihe  atatate,  Ihe  lesaee  cnlen,  and  tb« 
hnaband,  before  any  day  of  payment,  dies;  it  wan  holden  Ibal  tht,  viife  eonld  not  now  avoid 
tba  iMia,  for  by  her  second  marriage  she  transferred  her  pewer  of  evoidance  to  her  baa- 
hand,  aod  his  accepUace  of  the  rent  binds  her;  Dy.  1G9;  »ed  vide  Co.  Lit.  S46.  Tba 
bo^and  sailed  of  copy  bole]  lands  in  right  ofhia  wife  in  fee,  mahea  a  lease  thereof  for  yeara, 
not  warraated  bythe  cQilom.nhich  is  a  forfeilare  orhsrealate.  yet  thin  shall  not  bind  Ibe 
wife  or  her  heita  aher  the  husband'*  death,  bot  Ihal  they  may  enter  and  avoid  the  lease, 
and  thereby  purge  the  forfniiDre;  2  Bol.  Bep.  244;  and  the  diversity  seems  between  tbia 
act,  which  is  at  an  end  vrhen  the  leaae  is  expired,  or  defeated  by.  the  entry  of  the  lord,  or 
iha  wife  after  the  hnshand's  death,  and  snch  acts  as  a  continuing  detriment  tn  Ihe  inberi- 
taocB,  aawilfol  waste  by  tba  bnsband,  which  lends  to  Ibe  destruction  of  the  maAor;  so  of 
Boa  payment  of  rent,  denial  ofsnil  orservlce,  for  such  forfeiiarea  ns  these  binds  the  ia- 
hariiance  of  the  wifa  after  Ihe  bniband's  denlh;  bat  in  the  olhar  case  iba  buabarrd  caDool 
forfeit  more  than  bacan  grant,  which  is  bat  fnr  his  life. 

Ifa  widow  who  ia  a  gnardian  in  locagn  of  ber  aon  marry  ag^in,  and  the  basband  jnia 
hoi  JD  a  leaae  of  Ifae  infant's  land',  such  lease  is  void  after  Ihe  husband's  death,  for  she  had 
only  ad  ialaraat  in  right  orihainf:int,  end  lhe:efore  conid  not  be  bound  by  ber  joining  with 
har  ha^band.  «a  she  would  iuva  bten  in  the  case  of  her  own  po«eaaion;  Plow.  298;  Co. 
lit.  831;  IRoI,  Abr.G4B. 
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rvcted  one  of  the  tenants  to  attorn  nnd  pay  his  reni  to  (hem.  It  was  deter-  •'•■  ^7 
m'uied  that  by  the  act  of  eiirreader,  nnd  the  dirculiona  to  allorn  and  pay  ren-  T'"  ^f'l ' 
to-the  executors  of  the  mort^j^gee,  the  lease  was  acknowledged  by  the  wife  aa  botiTi]'  i  v  * 
her  own,  and  that  the  above  circuipstan>:e3  nmoiinlcd  to  a  contirmatian-of  it,  bur  coi.ilr- 
■nd  were  equiraleat  to  a  re-delivery.  SedviJe  Drybullcr  v,  Bartholomew,  2  maiinu  of 
P.  \Vins.    127.  thsrKiig. 

(d)    Rights  ofhtubaada  in,  (tnl  poieer  over,  kl»  irj/e'«  cliafleU  rent  ^"  Ij" 

Aa  to  leases  for  years  or  other  chattel  interesla,  of  which  the  husband  and     "'  '" 
wife  are  possessed  in  right  ofthe  ]aller;  (except  as  to  estates  or  interests  set- 
tled by  the  husband,  or  by  the  husband  and  wife  on  their  marriage,  by  way  of    r  ra  1 
provision  for  her,  and  whether  auiih   interest  be  legal,  or  as  ii  should   seem     '-  "     -' 
ftquitable)  the  husband  alone  may  bind  the  interest  of  his  wife  by  lease,  as- 
mgnrnent,  or  surrender;  by  reference  to  arbitration,  and  an  award  thereon;  by 
Ibrfeiture,  by  bankruptcy,  or  by  judgment  and  rietiition  against  him;   1  Prest. 
Abst.  342.  343      And  Huch  assignment,  &c.  will  bind  the  wife,  though   it   b« 
made  without  consideration;  3  P.  Wms.  200.     Mut  the  husband  cannot  dis- 
pose of  his  wife's  chattels  real  by  will,  nor  bind  hia  wife's  interest  by  a  mere 
charge,  oa  an  annuity,  &c.  or  by  s  judgment  alter  execution;  tbiij.;  but  hia 
coDtract  to  se'l  will  be  nn  equitable  alienation;  Stead  v.  Oragb,  9  Mod.  4'2. 
And  it  the   wife   shou'd  survive  the  husband,  Hie  term,  so  fnr  it  sbnil  not   have 
been  aliened  or  forfeited  by  the  husband,  will  remain  with  the  wife;  but  if  the 

*  Bat  from  lbs  interest  nhich  ih*  buhand  acqnim  by  the  mnrrixga  in  ihe  real  extatea  nf 
has  wife,  it  folloira  thai  he  lingl^  cannot  cliHrga  thsm  nl  lun  wilh  lib  debti  dnring  their 
iaicit  li»«;  bat  if  he  wee.  ihc  aarviver,  and  entitled  lo  be  lenunt  by  Iho  carlaay,  ihen  tba 
incnmbraocBi  woald  continue  duiing  bii  liTe,  al  lUe  conclosiun  of  wlijch  tbey  must  noceiu- 
Kly  tarmiasl£  witb  big  inlsreal  in  the  estale.  But  if  the  join  nilh  bar  huiband  in  levj  iii;(  « 
Gna  of  har  eslals  lo  raiae  money  to  pay  hiii  debu,  or  alhenviiia  to  aoawer  hii  eogagemanla, 
the  secnrity  will  be  good  and  obUgalory  upon  her  and  her  bnfbnnd.  and  all  penonn  ctaim- 
iag  ■Dderihom,  for  illhongb  the  law  protecu  lbs  ivife  dating  the  coverture  lO  ai  id  inviii- 
4ltB  Um  alieaalioa  or  har  property  try  privdlQ  conveyaDcei  uniupporled  by  any  particular 
caMoDirlut  abe  (night  act  impradenliy,  and  agaiiiHl  lier  inclinalian,  under  Ihe  inlluanca  of 
her  liDaband,  yet  if,  upoa  rsflaction  enl  due  coniidsiution,  ibe  be  eniiona  to  diiposa  of  her 
eoate  far  her  hasband's  banefil,  and  eipredi  h<r  deniro  lo  do  so  upon  a  aepirite  and  prima 

righta,  and  ofthe  eSecis  or  Ihe  act  whicb  she  ia  about  lo  execute,  ihen,  aAer  aueb  aolamni- 
tiea  and  ^aregaard,  Ihe  law  aiiawj  bar  lo  pan  her  eatnte  either  ahaotuicly,  or  a>  a  tectrjty 
fbi  money  aa  Ihe  caaa  may  be.  A  line  being  Attended  with  all  Iheaa  eeremanieai  by  i', 
ihareTore,  «he  ia  permitted  ID  convey  bar  real  eotatet,  whether  Ibey  bs  legal  i  1  It  all.  Abr. 
S4T;  oreqniuble  inlereati;  ForresL  41;  aee  post,  tit,  Fine. 

By  immeiDOrial  cnilom^  prevailing  in  pnrticiilar  ptncea,  a  bar-ain  and  anle,  be.  by  the 
bosbaad  and  wife,  when  ahe  a  aiainini>d  according  lo  ti]i:h  cubIooi,  will  bind  her,  and 
tboae  claiming  nndar  her,  nnd  be  oqaivslenl  l<>  a  Gne;  2  Inal.  itTS;  and  aach  conveyanc- 
es are  also  proteoted  by  Ibe  341h  of  Henry  Vltl.  chap.  23.  So  alM  a  aarrendw  by  boa- 
band  and  wife  of  copyhalda  nhm  ahe  is  duly  examined,  will  bind  ber  and  her  heir*;  Dy- 
er, 362.  b.  Btit  Ibe  husbnnd  must  be  a  pnity,  or  raiisent  to  the  nuttender;  uutesa  Ihe  co- 
pylioldi  be  oellled  to  Ihe  wife's  Bap:irHle  uas.  and  Ihen,  ac^ordinj:  ta  Coniptnn  v.  rollin- 
■on,  I  II.  V,\.  334;  her  sole  dispuailiDn  of  them  will  he  vulid.  :ii,B  poit,  liu  Cop; hold; 
and  I  Wathina,  B9.  4tli  edit. 

Where  a  wife's  estate  iamerlgnyed  for  the  henefil  of  ber  hnvbaiid,  ahe  hna,  if  ahe  fnrvjve* 
hira,  a  rijbl,  after  all  hia  debu  xre  paid,  lo  atand  aa  acrtdilur  against  hie  ewots;  Tale  v. 
Andin,  1  P.  W.na.  264i  3.  C,  2  Vern.  689;  3.  C,  on  appeal,  1  Bro.  I'.  C.  I ;  ai.d  are 
PaneiEhs  v.  Powletl,  2  Atk.  BS4;  Incledon  v.  Northrol,^,  S  Aik,  436;  and  I  ewia  i.  Kau- 
Ele,  Ambl.  150;  8.  C.  1  Cox.  !411;  Aailey  v.  Earl  ofTaiiKeriiHK,  3  Rfo.  C.  C.  54S;  (nn- 
lesB  at  Iho  lime  of  the  mortgage  a  letllcinent  is  rr.adc  i:pen  ber;  Lewis  t,-iS»rr|:le.  ^mbl, 
160;)  bnt^evideneo  is  admissible  to  show  ibal  the  wife  intended  elhetwise,  Ihe  iKIe  or 
tba  wife  to  ba  eianeralcd  ia  conBidered  as  preciaely  the  same  with  tbat  of  the  hrit ;  Clinton 
t.  Hooper,  3  Bro,  C  C.  201;  3.  C.  1  Vea.  jun.  173.  If  the  mortgage  o!  tbe  wife's  es- 
tale  is  not  for  the  husband's  debts,  or  far  debls  dne  fiom  the  wifi-  ifuiii  idIii;  Lewis  i. 
Nangte,  .\lil-  tuO;  his  aM^eli,  though  he  join  in  the  luorig.ige,  are  not  primaiily  liable:  Pn- 
Oughton.  !  P.  Wins.  347;  H,  C.  Farle'cne,  332:  Mod.  Cos  249.  881;  and  aee 
n  Y.  Ho.iper,  8  Bro.  C.  C,  211 ;  S.  C.  1  Vea.  jun.  IBS.  And  where  the  irife  haa  the 
abfolnto  diapoinl  of  Iho  monuy,  thongh  she  apprapiii-lns  it  lo  the  use  of  bar  husband;  Clin- 
ton V.  Hoapar,  3  Bro.  Ch.  Cu.  213.  Where  husband  and  wife  mortgnge  the  landa  of  ttw 
hilar,  andshedien,  the  equity  of  redemplion  suriivcsM  the  hutb.ind,  and  ijdI  lo  her  ad- 
minisUatari  and  if  he  die.i,  Ihe  wife  ahsllhave  Ihe  Iciiefit  of  the  e:juit)  uf  red e million,  and 
ngtlhe  hnsband'seieculahi;  Anon,  3  Salk.  64. 
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huBbftnd  shoulcl  survive,  it  i#itl,  whether  legd  or  equitable,  remain  with  him 
jirt  mariti,  and  consequently  without  letters  of  administration  to  be  obtained 
ofherefTecta;  Alleyn  15;  iRol.  Ab.  345,  1.  40.  it  is  obaerveable,  however,  . 
that  if  the  wife  have  a  posaibility  of  a  terui,  (Wing,  Max.  2J3.  pi.  13;  10  Co. 
£1,  ■;  9  Mod,  101. (  which  cannot  by  any  menns  vest  in  the  husband  during 
eoveituro,  the  husband's  release,  or  other  disposition,  wilt  not  aHect  hec;  but 
he  and  hid  wife  together  may  bind  (his  possibility  by  a^n«iur«oncuMTWil;  1 
Prest  -  Abst.  343.  Nor  can  he  alone  alien  a  term  settled  for  the  separate  use 
of  the  wife,  or  a  term  which  ia  settled  on  their, marriage,  as  a  provision  (at  her, 
H  digtiniruished  from  aaettlemenl  by  a  former  husband;  Sir  Edward  Turner's 
caae,  1  Vern.  7. 

In  regard  to  the  right  of  the  husband's  executors  or  his  surviving  wife  to 
rents  reserved  upon  underleases  of  her  chattels  reel,  and  to  the  arrears  of  rent 
due  at  the  husband's  death,  there  is  a  diilerence  of  opinion  in  the  books,  which 
may  probably  be  reconciled  by  attending  to  the  manner  in  which  the  rents 
wer*  reserved.  Accordingly,  ifthe  husband  alone  grant  an  underlease  of  his 
wife's  term  ofyears,  reserving  a  rent,  that  would  be  a  good  demise,  and  bind  ^ 
(be  wife  so  lon^  as  the  sub-demiie  continued;  (he  husband's  executors,  tliere- 
fore,  would,  as  it  is  presumed,  be  entitled  not  only  to  the  subsequent  accruiug 
lents,  but  to  the  arrears  due  at  ilia  death;  1  Rol.  Ab.  344.  345;  Co.  Lit.  46. 
h;  2  Lev.  100;  3  Keb.  300. 

And  it  would  seem  that  tlie  principle  of  the  last  case  would  entitle  the  exe- 
cutors, to  the  exclusion  of  surviving  wile,  to  subsequent  rents,  and  all  arreara 
at  the  husband's  death,  though  the  wife  was  a  party  to  the  under  lease,  provi- 
'  ded  the  rent  were  reserved  to  the  husband  only,  because  the  effect  of  Ihe  eub- 
demiae  and  reservation  waa  au  absolute  disposition  pro  lanto  as  Ibe  wile's  ori- 
ginal term,  which  she  could  not  avoid,  and  the  rent  was  the  sole  and  absolute 
property  of  the  husband. 

But  if,  in  the  last  case,  the  rent  had  been  reserved  by  the  husband  to  him- 
self and  wife,  then  as  their  interests  in  the  term  granled,  and  the  rent  reserv- 
ed, were  Joint  and  entire,  it  is  conceived  that  the  wife,  upon  surviving  the  hus- 
band, would  be  entitled  to  the  future  rents,  and  that  she  should  be  equally  en- 
titled (o  the  arrears  uf  rent  at  her  husband's  death;  because,  they  remaining  in 
action,  and  being  due*in  respect  to  the  joint  interest  of  the  husband  and  wiie  in 
the  term,  would  with  their  principal,  the  term,  survive  to  the  wife;  4  Via. 
Ab.  D.  a.  117. 
r  3^  ]  With  respect  to  the  husband's  liability  to  charges  efTecIing  his  wife's  terms 
for  years,  when  he  succeeds  to  ihoni  upon  surviving  her,  the  luwjnay  be. con- 
■idered  (o  be  thus  settled. 

That  when  the  husband  survives  his  wife,  and  upon  that  event  becomes  en- 
titled to  her  terms  for  years,  he  succeeds  to  them  subject  to  all  the  charges  and 
aquitieswithwhich  they  were  affected  in  her  possession;  so  that  the  wife,  be- 
fore marriage,  subjected  them  to  an  annuity  or  other  iucumbrance,  and  her 
husband,  either  after  her  marriage,  or  afler  her  death,  renewed  Ihe  leases,  or 
aurrendered  the  old  and  took  Aew  leases,  the  incumbrances  in  equity  all  attach 
upon  such  new  leases,  and  (he  creditors  will  not  be  bound  to  contribute  towards 
fines  or  expenses  incurred  in  consequence  of  these  transactions. 

The  power  which  the  laiv  gives  the  husband,  to  nlien  the  whole  interest  of 
his  wife  in  her  chattels  real,  necessarily  authorises  him  to  dispose  of  it  in  part. 
If,  therefore,  the  husband  be  possessed  of  a  term  for '40  years  ui  right  of  bis 
wife,  or  jointly  with  her  demise  it  for  20  years,  receiving  rent,  and  dies,  such 
demise  or  underlease  will  be  good  against  her,  although  she  survive  him;  but 
the  residue  of  Ibe  originaUermwillbelons  to  her,  as  undisposed  ofby  her  hus- 
band. Syms'  caso^  Cro.  Eliz.'  33;  1  Rol.  Ab.  344.  pt.  10;  Moor.  393;  G 
Ves.  3S9.  So  also  ifthe  husband  alien  the  whole  of  the  term  of  which  he  is 
pass  eased  in  right  of  his  wife,  upon  condition  that  the  grantee  pay  a  sum  of  mo- 
ney to  his  executors,  and  then  dies,  and  the  condition  is  broken,  upon  which 
his  exesutors  enter  on  his  lands,  this  alienation  by  the  husband  will  be  a  sufii- 
cienl  disposition  to  bar  the  wife  of  her  interest  in  the  term,  it  having  been  whol- 
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lydiapooed  of  by  him  duriog  bis  life,  and  vested  in  the  grantee;  Ce.  Lift.  46. 
b.  As  the  bueband  is  erapoweied  by  express  alienation  of  hie  wife's  rhattela- 
real  in  pooBeasioD  to  divest  her  property,  and  detcat  her  fight  by  euTvivpnhip, 
fts  it  before  appears;  so  he  may  by  other  acts  produce  the  same  effect.  Thus 
iftbe  wife  «t  the  time  of  her  n)arriage  were  a  lessee  fur  years,  and  her  husband 
purchased  or  took  a  lease  of  the  lands  for  both  their  lives,  that  act  would  a - 
DMMint  to  a  disposition  of  the  term,  because,  by  the  acceptance  of  the  second 
lease,  the  terra  was  surrendered  by  operation  of  law,  nhich  surrender  the  hua- 
bsiid  was  enabled  to  make  under  bis  general  authority  to  dispose  of  his  wife's 
chattels  real  in  possession;  2  Rol.  Ab.  493.  pi.  50.  1U.  a;  and  see  S  P.  Wms. 
1771;  Roper.   115. 

{<)  Right  €>fhiahand  lo,  and  pnieer  orer,  his  icij,'s  chosea  tn  Bul'wn.* 
I.  Potieted  by  her  in  her  e\m  ri^lil. 
1.  BlAU>w  V.  Bishop.   E.   T.    1801.  K,   U.   1   East.   432;  SC-  3   Esp.  26C. 
A.  P.  was  a  married  woman  carrying  on  trade   in  her  own  name  with  (be 
coosent/if  her  husband.     She  became  in  the  course  of  such  dealing,  indebted 
*  Pitipertf  faliiDg  under  this  deaerlplion  are  debit  owing  to  the  wife,  arreiri  of  r«n(,  Icg- 
■cica,  Tesiduacy    personal   otate,   money  ia  the  fun<i9,  be.     Such  cbatei  iavction  do  not 
TMt  ia  the  hBib^ad  by  Ihg  mire  operelian  of  uiirrij|;a;  ID  entitle  hiiustlrio  them  be  miut 
finllredace  them  iaio  poueaiion,  and  irrtlher  party  die*  before  they  ire  reduced  into  poi- 
»ei»ion,  ihey  will  not  belong  to  the  hushiind  or  bii  rEpresertBlnei,  whether  he  should  hap-     f  gc     I 
pen  toaiuTiTahiawife,  or  hit  wife  ahonld  ODtlive  bim;  bul  in  the  farniei  cnta  hei    penonel      1  ''^     J 
lepresentttiies   will    he    entitled  lo  them  al  her  death,  and  ihs   husband    niDil  proceed  for 
tbtn  iTal  all  na  faer  admioiilrator.     Rep.  Talli.  ITS;  and  in  casa  of  tbe  hnabind  dying  be- 
forg  hii  wife  she  will  be  absotulel}  aotitied  to  them  al   liii  death:  Co.  Lilt.  3K|.  b.   Com. 
Dig.  BaroD  and  Feme,  E-  23.  F.  2;  B  Mod.  1H6.;  K.  N.  B.  121;  B  P.  Whu.  411.3,     Tht 
hadiand,  how  eiar,  is  In  all  cases  permitted ,  if  he  think  proper,  to  radnce  the  chupet  in  ac- 
tion of  the  wi  fe  into  poxsesaian  dnring  the  coverture,  and  lo  proceed  at  law,  on  anj  contract 
mada  with  the  wife  dum  sola.     Cboses  i»  action  may  be    released  by  the  hosband    alone* 
ud  a  pajmenl  lo  bim  will  be  a  good  di:<charga.      .Nor  ii  it  incumbeni  on  the  husband  when 
be  has  a  legal  remedy  (or  the  debt  to  nialieniiy  letilemunl  or  provision   on    the  wife;  bat 
uileat  the  money  ihall  be  releaaed  by  the  husband,  or  paid  lo  bim,  or  nnless  the  right  shall 
be  thaoged  oi  in  the  crLse  of  an  award,  ordering  ihe  movey  to  be  paid  to  the  husband,  or 
jnigiDent  recovered  by  bim  alone,  the  iiilercal  oTihe  hn.hand  as  husband  will  determin*  on 
lut  death,  or  on  the  death  of  hit  wife  if  she  die  in  bit  life  tiiue;  Pbilliskirk  v.  Plnckwelt, 
3M.  It  8.  395;  Day  v.  T^rgrave,  3  id.  3<iT;  Wiidman  t.  Wildman,  9  Vas.  174;  Natbv. 
Naah,  2  Mod.  Rep.  1S3.      Uul  wilb  reiipccl  lo  tha  equitable  right,    this  may  be  Toried  by 
tontracL  aod  therefore  if  the  hu'b-.itd  m^ike  a  aeUleraeDl  on  bis  wife  in  cooaideralion  of  ber 
.    farlnne,  the  nifn's  Torlune,  though  coniii-tin^  of  chosea  in  action,   and  thoogh  ther*  ia  no 
putieolar  agreenienl  for  that  purpose,  is  considered  as  porchaced  by  bim,  aud  wilt  go  to  hit 
penooalrepreaenlatiTea;  Cleland  T.  CIctand.    Free.  Cb.  GS;  Cloia  t.  Mariln,  1  Vem.  SOI; 
PackaTT.  Wyndhsm.Prcc.  Ch.  413;  3  P,  U'lna.  1»9;  Adania  t.  Cole,.  Cas.  Temp.  Talb. 
168.     Sat  it  aeema    that   the  hnaband  does  not  bf   a  aelllenieni  become  a  purcbascrof  Iha 
furtuna,  that  may  anarward^  conie  to  his  wife,  if  the  icKlemsnt  be  expressed  or  inipoita  to 
be  in  consideratiou  of  her  fortnne,  as  spociGed  in  the  doc<I  il»«lf;  Carr  v.  Taylor,  10  Vea. 
£79;  rtviJe  Salwey  v.  SalweT.Ambl  R<I2:  GBrforlh  v.  Krndley,  Vea.  677;  leeut  if  it  is, 
or  perporte  to  be,  in  consideration  of  the   fortune,  she  u  or  air.y  bo  eslilled  to;  Mitfotd'T. 
Hilford,  9  Ves.  95,  96.     So  also  if  ihe  wife  have  a  separate  ealule  in  cboiei  in  actina,  o'si- 
thei  the  hDibaad  oar  any  person  ct.iiming  under  hini    by  assiifnmenl  whether    Tolnntary, 
(Jewaon  V.  Monlson,  2  Aik.  -120  0  or  for  a  raluable  contid.  rnlion;  Mncauley  T.  Philllpi,  4 
Vea.  19;1Vr^liI  v.  Ralter,2  Vet.  711;  Like  v.  Bcreiford,  Sid.  GOii,  \V  right  t.  Mortey,  11 
Vet.  17;  nor  by  oparotion  of  law,  aa  aaaignees  under  a  cnuiiui.oioii  of  bauhrnpl;  (Jacob- 
ton  T.  Williams,  2  P.  Wins,  382;  eip;irta  Colyghao).  I  Allc.  192:  Grey  v.  Kentish,  I  Alk. 
MO;  Wartal  r.  -Mar,  1  Dick.  647;    Freeinan  ».  Parsley,  3  Ve>.  424;  Osmie  v  Probert.  Z 
Fee.  SSO;  Priagle  v.  Hodgson,  3  Ves,  GIT;  Ijimb  v.  Aiilnea,  6  Ve*.  511;  Milford  v.  Mil- 
fard,  9  Vea.  SI;  Wright  ».  Morloy,  11  Vos.  101;)  can  compel  the  payment  of  the  wife'a 

C'oD  frotn  Iruileia  (except  where  there  la  an  agreement  before  ainrringe,  or  where  llie 
and  is  (hn  purchaser  of  the  wife's  portion,  (Brett  v.  forcer.  8  Alk.  403;)  withont 
making  a  protition  for  her;  nor  docs  an  injdeqnato  provision  fnr  her  by  voluntary  settle- 
ment  after  mairiago  yary  the  case;  2  \tk.  44t>.  Son  settlement  befora  marriage  of  part  of 
her  properly  lo  htrr  leparale  use  doee  nut  bar  horof  this  erguily ;  Burdon  v.  L'eao.  3  Vea. 
jeo.  GOg.  Ii  eeems  doablfnl  whethur  cbililtcn  h,ive  anv  ^ubstunlive  and  independent  tigHt 
to  claim  a  actileuieni  out  oftbe  clioacs  in  ni'lion  of  their  ii;olher,  if  a  eeUletnent  waa 
sot  directod  during  her  life;  see  Murray  v.  Lord  Elibniik,  13  Ves.  7;  but  if  there  has  been 
a  decree  for  a  aettlement  on  the  wife  and  children,  and  ."he  dnra  nelhing  to  waive  the  equi- 
ty, and  aha  diet  before  the  report,  the  children  are  entitled;  Murray  t.  Lord  FJibanh,  au- 
fra;  S.  C.  ID  Vea,  84;  Macaaley  v.  Phillips,  4  Vea.  19,  20;  r.«rkel  v.  Deckel,  1  Dich. 
843;  Roe  t,  Jackton,  2  Dick-  604.     So  lli.u  if  the  hutband  dies  attar  a  proposal  ofi  "' 
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to  the  plaitftifT,  and  to  enmble  her  to  pay  him,  defendant  who  knew  thai  ah«  wum 
married,  gave  her  a  note  payable  to  her  or  order,  for  the  amount  of  the  debt; 
ihe  endorsed  it  in  her  own  name  to  the  plsintil?',  and  he  brought  the  preaeot 
nclion.  Lord  Ken/on  st  (be  trial  thought  it  not  maintainable,  and  aaved  the 
pointy  and  after  a  rule  obtained  for  a  nonsuit  and  caiue  shown,  his  lordship  said 
It  was  clear  thai  the  delivery  of  the  note  to  the  wife,  vested  the  property  in  the 
husband,  that  as  he  permitted  her  to  trade  on  her  own  account  and  this  Was  a 
llemantbr  him,  the  children  wo  aid  be  entitled  to  have  il  carried  into  eDecl;  Anon.  S  Vta. 
91i.  Bnt  the  Conrl  will  not,  at  the  initance  of  a  debtor,  iolerpoie  an  -eqaily  for  the  wife; 
Gtaistar  T.  Hewer,  8  Vei.  206;  and  whsnerer  the  hm band  can  came  at  Ibe  edale  of  lh« 
wire  wiihoat'tba  aid  ofa  caarl  oreqail}',  tba  caarl  caanol  interfBre;  Attorney  .Ueneral  t. 
Wherewood.  1  Vea.  SS9;  tberefara)  if  befora  a  bill  iaSled,  a  imilee  who  baa  (be  wife'a 
propartf ,  real  or  penonal,  cboosei  to  paj  the  rents  and  profiti  of  the  reel  ealate,  or  hipd 
over  tha  penoaal  eatale  to  the  hniband,  (an  improper  set  on  bia  part,  Ellbank  v.  Monloli- 
en,  It  Vbi.  143;)  tha  busband  bat  no  remcdj,  but  after  a  bill  filed  aocb  tnulee  rannotei- 
erciae  adiicretion;  Macanley  t.  Pbillips,  4  Ve«.  18;  Gliiiter  v.  Hewar,  sBpra;  Murray  ». 

r    37     1    l^"'  Elibank,  10  Vea.  90.     So  the  husband  ma;  traucrer  bank  alock  betonsinglo  bii  wife; 

**  ''    and  the  court  cannot  interfere;  Wildman  t.  Wildman,  8  Vea.  176;  etvtde  IMngle  r.  Prin- 

gle,  HodgsDii,  3  Vei.  62D.  In  tbeaa  cases  the  wife  baa  ibe  option  not  (o  have  any  aettle- 
meht  made,  bnl  if  a  aettlemenl  ta  to  be  made  it  ti  always  directed  for  tbe  benefit  of  the 
wife  and  children:  Mnrray  v  Lord  Elibank,  18  Vei.  61.     She  ma;  npon  eiatnination  ■• 

Sart  from  bei  ha«band  and  with  full  knowledge  of  bar  right,  the  aame  being  ascertained; 
terting  V.  Rochford,  6  Vet.  164;  Woodlands  r.  Boacher,  12  Vei.  ITS;  Edmonds  v- 
Towniend,  1  Ant.  98;  wairn  a  aettlemenl;  Wright  v.  RuIIer,  2  Vea.  6T7;  Dumntock  r. 
Atkinson,  S  Bro.  C,  C.  19S;  even  in  favor  of  a  hoaband  who  la  iasolvent;  Willata  t.  Clay, 
a  Atk.  67;  led  vide  ei  parte  Higham,  2  Vei.  BT9;  and  abe  can  do  it  in  Ihia  way  only;  Ma- 
cauley  t.  Fhilltpa,  4  Vea.  IB;  an  eireument  out  of  coart,  even  where  the  wife  liiea  apart 
from  her  hoaband,  ia  inanlEcleni;  Macanle;  t-  Bhillipa,  4  Vea.  18;  1  Had.  Ch.  8B9.  Itia 
also  to  be  obiervad  that  in  alt  those  cnaea  where  a  settlement  a  made  Ihs  hasband  is  con- 
■idered  aa  entitled  to  the  income  of  hia  wife 'a  equitable  interest,  nnleaa  he  has  received 
soma  fortane  with  her,  or  has  misbehaved;  Mocaaley  t  Pbillips,  anpra;  Bond  v.  Pbillips, 
8  Atk.  20;  ai  bv  ninning  awaj  with  a  ward  nf  the  eoart.  Like  t-  Bereaford,  8  Vei.  606; 
or  ii  aepntated  from  his  wife;  Ball  and  Mongomery,  4  Bro.  C,  C.  S3i;  2  Ves.  jan.  191;  or 
leaTes  her  nnprovided  for;  Hock  v.  ThoKngton,  2  Ves.  S63;  or  boa  become  a  bankrupt; 
Wiseman  v.  Haaoa,  1  P.  W-  459,  n.  or  makea  a  general  assignment  for  tbe   benefit  of  hii 

Moeej  dae  npon  mortgage  is  considered  a  choae  in  action,  and  inbject  to  tha  diapoial  of 
tbe  hasband  alone,  whether  ihe  mnrcgige  be  in  fee  or  fur  a  term;  Boavll  T.  Brondea,  1  P. 
Wmi.  49S;  Duady  v.  Bates,  2  Atk.  208;  for  ihnugh  in  the  case  of  a  mortgage  in  fee,  the 
legal  fee  nf  tbe  lands  in  mongage  contianes  in  the  wife,  abe  ia  bnt  a  tnialeo,  and  the  Irnst 
of  (he  mortgage  follows  (be  property  of  the  debt. 

If  the  husband  1  Roll.  Ab.  312;  452:  or  buab.ind  and  wife;  Moor.  451;  1  Rol  Ab. 
H41.  Gold.  180;  make  a  letter  of  atlorney  lo  a  person  to  receive  a  debt;  I  Rol.  Ab.  S42; 
or  legdcj;  1  Rol.  Ah;  S44;  doa  lo  the  wife,  and  ha  recelvea  il,  bnt  does  not  pay  it  aver  to 
the  busband,  yet  it  vesli  in  faim.  And  where  an  eieculor  paid  a  legacy  to  tfetnt  covert, 
who  lived  aeporate  from  her  busbnnd,  yel  on  a  bill  branghl  bj  the  hnsbiiDd  ugainsl  tbe  eX' 
eantor,  he  waa  decreed  to  pay  it  over  ngain  with  interest;  Balk  115.  p.  14,  1  Vera.  261. 
Bd  whore  a  legacy  was  piven  lo  a  feme  covert,  lo  be  paid;12  months  after  teatalor't 
death,  and  (he  wife  died  nilhin  the  lwelvemanlh,lhe  interest  was  holden  lo  btt  vested  in 
thehosband.  for  he  might  release  wl(hin  Ihe  12  nionthe,  2  Jt'oll.  Ab,  IS4,  Com.  Dig.  Bar, 
and  Fern.  6ST.  Bnt  where  the  hoaband  dies  without  hating  made  any  dlipoallianof  a  lega- 
cy left  to  the  wife,  il  survives  to  her;  Com.  Itep.  725,  Brolhero  v.  Hood,  2  Vea  C26  JGar- 
forth  V.  Kradley.  Tha  wifeV  diitrihnlive  share  of  penanal  estate  vc^ts  in  her  husband  on 
the  death  of  intestate,  2  Bro.  Ch.  Ca.  G39,  Itobinaon  v  Taylor,  1  Anstr  63;  Snwjer  v. 
While,  But  poa^ea^ion  by  the  hisbnnd  as  etc:uior  nnd  Iruslea.  is  not  such  a  redaction  in- 
to possession  ofbts  »ifa'd  shuie  in  tl:c  r 

vivorahlp;  12  Ves    4.17,   Eukorv  H.ill.  .... 

band  snrviveha  has  the  legacy  though  he  dies  before  it  is  paid;  1  Atk.  468;  Hnmfrey  t 
Butler.  If  husband  and  wife  ba  eoicted  of  a  term  which  she  enjoyed  in  her  right,  and  h« 
commeaca  an  act  of  ejeetmenl  in  his  own  name,  and  obtain  judgment,  llie  recovery  wilt 
change  Iba  wife's  preperty  in  the  term,  and  vetlil  in  the  hnsbond.  because  it  isa  redac- 
tion of  the  term  into  his  own  po.i^ession;  bat  if  ha  had  joined  his  wife  in  the  action,  then 
Ifce  jadgmerl  being  joini,  ihcir  interests  would  have  been  ihe  sajia  as  before  ihe  eviction; 
so  that  if  (he  wll>  aurvited  she  would  be  entitled  to  the  residue  of  the  term  by  sarvivorahip. 
EqnivalentlD  the  hasbalids  power  ofuMenation  nf  liis  wife's  term,  or  tmilterm,  la  tbe  dis- 
pasitioD  which  the  Uw  makes  of  it  in  instances  of  hU  mtacondact;  I  Rol.  Ab.  84).  pi.  GO. 
That  ifha  commit  w.isle  the  term  will  be  rorfeiled;  Co.  Lit.  351,  or  oullawed  or  alt  iot- 
ed  for  felony  i  Jenk.  Rep.  (15.  The  fansbaod  ili::y  obtain  a  lagncy  lefl  his  wife,  althongh 
they  are  divorced,  a  menta  et  thoro;  I  Rol.  Ab.  31S,  Cro-  ElU.   90B,    Noy.   45,  Moot. 
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transaction  in  his  own  name  it  ivai  quite  impossible  that  it  could  pass  away  (h« 
interest  of  her  husband  by  it.  Rule  absolute.  See  post,  tit.  Bills  of  Ex- 
change and  promissory  Notes. 

2.  M'iVEiLAGB  V.  HoL^owAT.  H.  T.  1818,  K.  B.  1  B.  &  A.  218. 
This  was  nn  aclion  on  a  bill  of  exchange  b_v  the  hustiRnd   of  a  woman  lo 
whom  it  had  been  made  payable  d«n  soln;  biil  ivhi'.'h  did  nol  become  due  until    [  38   1 
■tier  her  intermarriage  witb    the   plaiiiti  .'.      Upon   ita   being  then   dishonored 
plaintiiT  brought  this  action,  and  bad  a  verdi^-t,  to  set  aside    which,   a  rule  mat  And   iba 
had  been  obtained,  on  the  ground  that  the  wife  ought  to  have  been  joined  in  bu»band*f 
the  action.     Per  Cur.     If  this  instrument  were   a  mere   chose  in  action,  it  "■""Jo""* 
would  be  necessary  to  have  joined  the  wife,  as  ihe  marriage  cannot  operate  to  bill'or^  * 
transler  a  chose  io  actioo.      Put  a  bill  of  exchange  is  rather  to  be  considered  a  changs  hu 
chattel  peraonal  than  a  chose  in  action.     It  is  in  its  nature   assignable,  trans-  bxn  gJTen 
fermble  bjE  indorsement,  and  capable  of  being  appropriated,  as  it  has  been  in  bcroie,  bat 
this  «et  by  the  husband.     The  act  of  marriage  operates  as  a  transfer  of  it  to  him  "'■''■''  ^°*' 
in  taw,  and  is  a  virtual  indorsement.     Aiid  therefore  in  accordance  with  the  ""*'•*"'"• 
case  of  Brett  v,  Cumberland,  (3  Bul^t.   164;  S.  C.  Cro.  Jac.  399,)  in  which  ^^ ^^-^ 
Doddridge,  J.  (to  which  Cole,  C.  J.  assented,)  laid  it  down  that  the  husband  ge,  mty  m» 
may  well  have  an  action  in  his  ovixi  name  without  his  wife,  for  Ihe   recorery  of  aloaaonth* 
that  which  he  may  discharge  alone,  and  of  which  he  may  make  disposition  to  *""•  ■''bo' 
bis  own  use;  we  mast  discharge  the  rule.     Rule  discharged.     See  Co.  Litt.  "J""  '•""■: 
351.  b.    Com,  Dig.  Haroa  and  Feme,  E  3;  I  Rol.  Ah.  p.  347.  R.  pi.  3;  I  S'lL^ V"' 
East  432;  3  T.  R.  631;  I  Sid.  112;  3  Wils.  5;  2  Ves.  676;  Moor.  4i2;  2  wiut.vet 
Lev.  107;  Bull.  N.  P.  179.  Ihewifa 

3.  UucKLEr  A^D  wife  v.  Collier,  M.  T.  1G91,  K  B.  4  Mod.  156.  S.  C.  1  ™ni»  dor- 

Salk.  114;  3  Saik.  63;  Carth.  251,  ingihe.^- 

This  wa«  an  action  of  in,iebi/(iJnT  nsjum^jnf  by   husband  and  wife,   in  which  "^'^1^ 
they  declared  that  the  defendant  was  indebted  to  them  for  perriwig  maker's  j.  ^  tha 
work  done  by  the  wife,  "  ad  domnum  ipsorum,"  and  on  demurrer  judgment  wns  hatband- 
given  against  the  plainti.T,  for  this  being  a  general  indeiAMiu  a»!vmp»il.  impli-  And  tha 
ed  by  law,  the  law  will  not  imply  any  promise  made  to  the  wife,  for  she  is  as  bnsbsud  of 
servant  to  the  husband,  who  is  at  all  the  expense  in  fijrnishing  her  with  materi-  ri^^",' „ 
ala,  &.C,  end  therefore  the  law  implies  that  the  promise  was  made  to  him  only,  rst'eFrora  " 
and  that  he  alone  ought  to  have  sued.*  bim,  up- 

4.  Glovbr  V,  THE  PnoPKtBTORs  OP  Dburt  Lane.     E,  T,  1818.    K.  B.  2    [  39  ] 
Chit.  Rep.  117.     S.  P.  Wart,  Huntley.    1  Salk  118;  S.  C.  Holt  108.       porting  hi> 
This  was  an  action  to  recover  the  value  of  Ihe  wife's  servicea.      It  appeared  'tildrsn, 

that  certain  wages  had  been  paid  by  the  defendants  to  the  wife,  after  notice  '"''**™iaK 
from  the  husband  to  them  not  to  do  so.  The  jury  upon  a  writ  of  inquiry  had  barserTicw 
been  directed  by  the  under  sheriff  to  consider  the  wife  having  care  of,  And  ja  antitled 
maintaining  plaintiif's  children,  and  living  separately  from  her  husband,  as  the  lo  inch 
agent  of  her  husband;  verdict  accordingly  for  one  farthing  damages.  A  *»l**>  "^ 
niotion  was  now  made  to  set  aside  the  inquisition  fur  miadireclion  OR  the  pairt  ^*J*"* 
of  the  under  sheriT,  The  Court  granted  a  rule  ntii,  which  they  afterwards  n|„ygr»  for 
made  absolute,  considering  that  the  husband  waa  undoubtedly  entitled  to  the  ths  ■mount, 
wife's  earnings,  if  ib«r  pay 

(2.)   PoaMiied  by  wife  in  nulre  droil.i  bar  irter 

I.  Thrkstoct  v.  Copp.rft   H,  T.  1770.  C.  P.  3  Wil..  277;  S.  C.  2  Bl.  •«"'«    °" 
Rep,  801.  toi)oM.t 

In  ejectment,  the  case  was  as  follows;  a  man  being  pofw^B**"!  "^  * ''^ne- ^  iij^n  ^^ 

<65,   8  Balit.  164,      Rut  a  hniibHnd  divorced  a  menia  tl  tharo  w»  roitrained    bj  injunc'  leued  of  k 
lion  fnuD  (elling  a  lenn  ofhig  wife'a,  Mod.  43.  [erm  of 

*  Bat  ifa  apacial  mnainpiut  hnd  beea  bionght  bj  both.  On  an  eiprcn  promlia  lo  the  jaari,  in 
wife,  it  had  baen  g<io<l;  Cro.  Eliz,  69,  dS.oCrn.  Caa'  439.  tight  of  bil 

t  And  if  a  woman  marrisa  a  locoad  baibnnd  whilst  bor  Gnt  haaband  is  aliio,  iho  ii  vih  aa  ) 
dcoined  the  Mrrant  of  iha  former,  aad  he  will  ba  •otilled  to  the  proGia  of  hai  indaatrji  ueeatrii, 
BlratTilla  v.  ,  1  Stni,  SO.  ha»  powar 

%  Tbo  ehotei  in  action  pnaaaned  by  Ihe  wife,  m  outre  droit,  will  belong  (o  the  wife 
if  A*  larriTe,  and,  if  ihe  die  in  lbs  life  lime  of  ber  huxbind,  to  iba  personwt  lapreien- 
latiTaa  of  Iba  poraoii  to  wbom  aha  ia  eiecntrix  or  sdminialrBtrix  \  bnt  daring  the  cOTertor^ 
Ike  buband  alone  may  aiaign  oi  inrraDdar  the  term  which  Ihe  wife  baa  aj  eieenlrii,  or  be 
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to  g^KDt       ficiftl  leaae  of  a  term  for  yeara  of  the  pTemiseB  in  qtieition,  in  right  orhia  wifo, 

and  eoarsy  gg  etocutrix  to  hor  former  husband,  grants  and   teleasea   ail  his  right,  title, 

(ha   iBiDe.    ^^j  interest,  of  and  in  the  eamo  premisea,  to  the  lessor  of  the  plaintiff,    ■  The 

question  was,  whether  the  husband,  by  the  marriage,  had  such  a  title  to  tb« 

lea^o  vc9ted  in  him,  that  he.  could  transfer  and  convey  the  eame  to  the  lessor 

ofthe  pUinCilT,  so  tiiat  he  could  recover  in  this  action:  the  case  was  argued,. 

and  the  Caurt  took  time  to  consider.       Tie  Grey,   C.  J.,   afterwards  dehvered 

r  An  -\     it  a3  the  opinioa  of  the  Court,  that  the  lessor  of  the  plaintiff  waa  entitled  to 

1-        -I     recover;  and   this   principally,  because  the  husband  nmy  ndminister  in  the 

right  of  his  wife,  without  her  consent,  though  she  cannot  administer  without 

the  consent  of  her  husband:  bo  held  bv  Brion,  3  Hen.  7.  15.     See  also  Dy. 

166;  Salk.  303;    Bro.  Exec.  46.  96.  118.  151;    1  And.  1 17;  Fitz.  Exec.  a3 

5  Co.  27;  Swinb.  342;  Dier.  183;  Cro.  Eliz.  28;  Arnold  \.  Bedgood,  directly 

....    in  point;  Cro.  Jac.  318;  Moor.  .54      And  if  the  husband  can  administer  jure 

biubaad   n'OXorii,  without  her  consent,  it  is  incident  to  the  power  of  administration  to  sell 

aDiwerablaor  dispose  of  a  term  of  years. — PoiUa  to  the  plaintiff. 

for  iha  2,  Avov.  E.  T.  1635.  K.  H.  1  Salk.  262. 

wlfe'i  sen,      jjj  jijj  gction  for  money  had  and  received  to  the  plaialil'a  use.  it  appeared 

**"  "^tiod*   fhst  the  plaintiff'a  wife  was  executrix,  aad  that  the  money  had  been  paid  to 

to  KclininU- the  defendant  as  due  to  her;  and  th«  plaintiff  was  nonsuited  because  the 

tar  nithaai  action  ought  to  have  been  brought  by  husband   and  wife   as  executors;  for  it 

hit  canGor-  being  paid  without  any  authority  from  the  husband,  it  remains  as  a  debt  due  to 

TBnce.    Dor  j^g  executrix,  and,  il  the  huaband  dies,  the  wife  may  bring  an  action  for  it:  but 

*'"  P'^^j^iflhc  money  had  been  received  by  authority  from  the  husband,  then  it  had  been 

"d'her"*     *i3  *!''  receipt  and  as  his  money;  and  the  action  might  well  have  been  brought 

axecDtrii     in  his  name,  and  the  money  would  have  been  as  assets  in  her  hands.     See 

or  admialf- ante,  vol.  I.  p. '234. 

tratrii,  {y)   R-glUo^ktahandlOjUailpnmr  ovtr,viife'a  ekiUleU  personal, 

wiiboathii  ,_    potxfsed  by  key  in  htr  o'lm  righi. 

vtr^"  '  Marriage  is  an  absolute  gift  to  the  husband  of  all  the  goods  and  pereonal 

chatteb  which  the  wife  waa  actually  and  beneficially  possessed  of  at  that  lime 
in  her  own  right,  and  of  such  othor  goods  and  personal  chattels  aa  may  come 
to  her  during  the  coverture.  (Co.  Litt.  303.)  He  may  therefore  dispose  of  them 
by  bis  will,  which  will  be  elTeciual  whether  he  survive  or  not.  He  may  also 
empower  hor  to  make  a  will  to  dispose  of  her  personni  estate,  the  nature  and 
effect  of  which  we  shall  now  consider.  The  principle  upon  which  this  power 
ot  (he  wife  is  founded  is,  that  her  husband  may  waive  the  interest  which  the 
law  secures  to  him  in  her  property,  by  disabling  her  from  disposing  of  it  during 
the  marriage.  The  husbind  a  consent  to  the  will  must  be  given,  either  after 
his  wife's  death  or  by  prior  contract,  and  it  entitles  her  executor  to  claim  such 
articles  of  her  personal  estate,  which  would  haro  been  her  husband's,  as  her 
administrator.  It  appears  then  that  this  consent  is  personal  to  the  husband. 
It  is  no  more  than  a  waiver  of  his  rights  aa  his  wife's  adininislrator.  It  there- 
fore can  only  give  validity  to  iho  instrument  in  the  event  of  his  being  the  sur- 
vivor. Hence  it  follows  that  if  he  die  before  his  wife,  the  will  is  void  againat 
her  next  of  kio,  (13  Ves.  155.  )  and  she  will  lie  considered  as  having  died  in- 

m&y  ralnasB  or  recBiTu  mone^  floe,  on  f.hoset  in  ^tetion^  of  ihe  peraon  whom  iba  repr** 
sonu;  1  I'ratl.  Ab.  350,  'I'hh  powar  in  allowed,  lesl  aha  shosld  mieipplj  the  fimde,  for 
which  he  wonld  be  lUbte;  Jenh,  Rep.  79. 

*  HcDoe  the  baaband  being  ponei^ad  of  a.  leasA  of  litfaei  in  right  of  fai>  wife,  bb  eiecn- 
Irix,  granled  alt  hti  right,  IJIle,  and  inlercst  la  llietn,  and  it  was  deteroiined  tbat  thfly 
legally  passed  to  the  granieei  Arnold  v,  Illdgood,  Cro.  Jiic.  881.  Upon  the  lame  prin- 
ciple, tbe  huab&nd  may  release  dabti  owing  to  the  est:ila  of  thd  laililor  or  latealate,  t« 
whnmlhe  wiFeii  aiacuttii  of  ndiniiiislrairii;  IJr.  £aron  and  Feme,  pi.  80. 

ir  ha  be  entitled  to  s  term  Tor  years  in  bar  rigbt  aa  eiccutrii  or  adminisliatrii,  and  have 
(ha  revanion  in  fee  in  hioiietr,  the  terni  will  nut  bo  merged,  becauae  a  mao  may  bavc  a 
freehold  in  bii  own  right,  and  s  term  for  yean  in  autre  droit ;  and  it  leeoia  eaaeotUl  to 
matKer,  thKt  iha  larni  and  ihe  rraebald  shonld  vest  in  a  penon,  in  one  and  Ihe  aatne  right; 
Co.  Litl.333bi  and  see  T.  R.  leii  2  Roll.  Rap.  972;  1  Roll.  Abr.  &34,  pi.  10,  II;  Cro. 
He.  %lf. 


■dovGooi^Ic 


IbARO.X  AND  FEME.-Ojo-Ai.  »y.'<  ChatUU  ptrsM-l  «9 

t«atal«,  ir  afler  her  Kusband's  ctealh  ahe  makea  do  disposition  ofher  prop«rtf . 
And  »a  fixed  and  po^9ilivo  is  the  right  of  (he  husboad  to  the  peraonal  eflecia 
of  hi«  wife,  that  if  she  wan  possessed  of  any  antorior  to  the  marriage,  she  can- 
not dispose  ofit  in  contemplalion  of  the  intamled  union,  without  her  husband's 
privity.  Thud  Lyrd  Thurlow,  in  the  caao  of  the  Countess  of  Strathniore  v. 
Bowes.  1  Ves.  jun.  28,  said,  "  A  conveyance  by  a  wife,  whatsoever  may  be  [  41  ] 
Ibe  circumatancea,  and  even  a  moment  before  the  marriage^  is  prima /act< 

food,  and  becomes  bad  only  upon  the  imputation  of  fraud.  If  a  woman, 
H'inf;  the  eanrie  of  a  treaty  of  marriage  with  her,  make,  wiihout  notice  to  the 
intended  husband,  a  conveyance  of  any  part  of  her  property,  I  should  set  it 
aaide,  thojvh  good  primi  facie,  because  aTccled  with  thai  fraud."  See  also 
Howard  v.  Hooker,  2  Ch.  Rep  81 ;  Et.  Ca.  Ab.  59;  Carlcton  v.  the  Earl  of 
Djrset,  2  Vern.  17;  3  Cojt  33;  2  P.  Wms.  359.  But  as  the  husband  in 
strictness  can  have  no  right  to  any  of  his  wife's  property  previously  to  the 
•olemnization  of  the  marriage,  the  wife  is  in  general  before  marriage  at  liberty 
to  settle  or  dispose  of  her  fortune  an  she  pleases,  provided  it  be  done  with  no 
improper  (noiiva,  nor  to  deceive  the  jinrson  who  is  then  addressing  bor  with  a  "^'^  "'"' 
Tiewto  their  union:  Hunt  v.  Hatlhews,  1  Vern.  408;  2  Ch.  Rep.  81:  2  P.  I"™"?, 
Wms.  3a9.  i„,„„t  in 

2.  Poneaied  by  her  in  autre  droit*  tha  pr«- 

Thompsoxv.  PrNCHBLL.  T.  T.  1707,  K.  B-  11  Mod.  178.  pwty  «ha 

Poieel,  J.  In  the  case  of  husband  and  wife  it  is  certain  the  law  gives  the  ?""•"•■  ^ 
goods  of  the  wife  to  the  husband,  but  not  when  she  is  administratrix,  because  <■•<''''«>'«>( 
she  has  then  in  autre  divit.  tnnafarm] 

(B)_Oft[ib  liabilities  to  whicbthe  husband  isbbhdbrkd  straJECT  bttse  u  (ha  ho*- 

MARRIADE.  b«Dd. 

III.  For  acti  of  the  wife  before  marriage. 

(a)  For  her  coniracU.  Ttw  hns- 

1.  OsftiAir  r   RiM.  H.  T  1687.  K.  B.  3  Mod.  170. 186.  S.  P.  Mason  t.  B«h-  {^  '" 
DO.H.  M.  T.  1730.  C.  P.  Prac.  Reg.  91.  ih.  dato 

In  arguing  this  case  it  was  admitted,  that  if  a  feme  iole  be  indebted  end  of  hk  trifo 
marry,  an  action  will  lie  agninst  the  husband  and  wife,  for  he  is  liable  to  the  raBtiaetMl 
payment  of  her  debts.  And  it  was  also  agreed,  that  if  a  judgment  be  had  bafora  bar 
asains!  a  feme  »ole,  and  she  marry,  and  afterwards  die,  the  husband  is  not  "'^'JS'* 
chargeable,  because  her  debts  hefore  coverture  shall  not'charge  him  nnless  {''''T^ 
recovered  in  her  life-lime.     See  F.  N.  B.  HO-  F;  F.  N.  B.  12J,  C.  ^  H,"^^, 

*  In  I.Ka  imiDadUtely  prscediii^  divijiaa  it  wai  ■ti')irn,  that  mBrriaic  waa  an  abMlat*  ttMct 
naqiilifiad  gin  Id  tha  haiband  of  all  tha  |oad>  and  prr-fonnl  chHltula  of  wbich  bia  wif* 
wu  abialnlety  poneajsd  at  thit  lima,  or  bacame  ao  anerir«rdd  in  her  own  right,  wbellMr 
ha  fnrriTed  bar  nr  not.  Marriage,  howsTar,  mitte*  no  ancti  gift  (u  him  of  Iha  gooda  and 
«hillali  wliich  bfllODg  la  hii  wire  in  avtra  droit,  a<  aiscolor  or  adiDioiatralar,  becinaa 
aach  a  ^^(%  rnight  proie  dUadvantngaoaa  to  the  orediton.  9ee  Eiaculor  and  Admioiatrator. 
t  Wliathsi  ba  had  any  portion  wilb  bar  or  doi.  and  ihii  (be  law  prMnmai  raainnabl*. 
Tor  as  ibe  hajband,  by  the  mirrln^e,  ncqniroJi  an  abtolala  Lnterait  io  tha  porflonal  proparty 
of  tha  wire,  and  bag  the  raceipt  of  Iha  reals  and  prafil}  or  bar  real  aatale  daring  th«  eoTar- 
tnia,  and  u  eulitlad  to  whslnver  acoraas  to  bar  by  har  indastTT,  or  olhsrwiie,  daring  [ha 
•ams  periodj  the  law  Id  Tuvoar  of  creditori,  and  ihit  do  peraon'i  act  ahonld  prajadioa 
ansrhsr.  irnkm  (ha  hDsbaad  liiibia  to  all  Ibaae  dsbla  to  which  ha  (aok  bar  aabjani) 
F.  iV.  B.  26$;  20  H.  6.  33.  b;  Moor.  468;  Ral.  Abr.  833^  Co.  Lit.  891.  a.  b.  n.  I  i  20  H. 
«.  2i;  BdI.  S.  F.  ISS. 

%  Bui  nherii  a/eint  (oI«  bongbt  goodj,  but  did  ant  p.i;  for  thflin,  and  tho  goodf  cam* 
10  her  huibind'a  haadj,  and  Ihi  credilon,  irter  bar  daath,  broaght  abtll  in  aquit;  a(«iaat 
tha  baiband,  lo  wbich  ha  damarred.  tha  Lord  Chancellor,  with  eamaalneu,  ovamilad 
Iha  damnrrar,  aaying  he  would  chmga  tbs  liw  in  that  point;   I  Chan.  C.  29fi. 

Thaogh  iii  aaatber  caae.  Heard  T.  aumfurd,  8  P.  Wmi.  403;  9.  C.  Tamp-  Talb.  1T«; 
whera  the  darandant'J  wife,  baroia  marriage,  gave  a  prorniMor;  note  for  SOi.  (o  the  plain- 
tiir,  and  aFlerwardj  married  tha  defendant,  wha  hid  with  her  panonal  eitata  lo  tha 
amonnt  of  SOOf.,.  part  wheraorconiiatad  in  chnaea  in  aatian.  Tha  plnialiffdid  not,  daring 
iha  coverlure,  reoorer  jadgmeul  upon  the  note  ag'tnit  husband  and  wife.  The  wife  died 
■heal  a  yajr  afler  the  marriage.  Some  at  tha  eho$et  in  action  bad  been  raceitsd  bf  tba 
difendaal  hi  husband,  in  the  lire-tima  of  the  wifo;  Iha  real  he  look  aa  hat  admin ittralor. 
itiir,   linding  that   Ihe  ehate*  in  action  were  not  auflidant  la  tBliaf}  bu  ' 


Vol 


iJI   asainit  tha   defendnuE,   praying  ihat  the  defendnat  ahonid  be  made  liahls  |i 
.   IV,  7 
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[  42  ]  2.  Ai*oN.  H.  T,  1688.  K.  B-  I  Show.  91. 

r^M*  **  '*  """  ''^"*''^<^^  '"  i'*'^  case,  that  ir  a  woman  give  a  wmrrant  of  attorney, 

w  m  i"or°"*'  "'^''  '"^'■y>  ""^  credilor  may  file  a  bill,  and  enter  up  judgment  against 
MWrney       '"'"'■ 

>ivaa  by  See  12  Mo^.  tiSfi;  3  Turr.  1463,  and  potl,  tit.  Warrant  of  Attorney;  and 

b«  dam     2  Arch.  Prac.  K.  B,  14, 

"'<•  .^.  Xno.v.  H.  T.  K-  n.  !  Salk,  117.  S.  C.  12  Mod.  38.1. 

Afto  'ih  Where  a  feme  sole  gives  a  warrant  of  attorney,  and  marries,  the  husband 

haibnod'a    C*'""<'*i  ^f  sucli  an  act,  be  rendered  responsible. 

dacMM,  4.  Woodman  v.  Chapman,  widow.  II.  T.  1808.  N.  P.  1  Campb.  139. 

h»  rapre-  The  defendant  in  this  case,  it  appeared,  contracted  a  debt  before  her  mar- 
MDUiivoa  riage  with  her  late  husband-  The  question  was,  whether  his  representatives 
■"["''  were  liable.  Lord  ElUtAoroiigh,  C.  J.,  held,  that  as  the  debt  survived 
dsbt«   can   *8^'"8t  her  upon  her  husband's  death  thev  were  not, 

iratiriby'SR'CHiRi'^ONV.  Hall.  E.  T.  1819,.  C.'P. -T  Moore.  307;  S.  C.  IB.  ^■B.SO. 
ihs  wifo  Auumpiil  for  uaa  and  occupation  of  a  hou^e.      Declaration  stated,  that  (he 

befar*  mar- defendant  was,  on  the  1st  of  April,  1818,  indebted  to  the  plaintilfin  a  certain 
'if-  sum,  for  the  use  and  occupation  of  a  house,  situate,  &c.,  end  held  and  occu- 

.    J.    P'^fl  by  him,  and  at  his  request;  and  ihat  he  had  promised  to  pay.     It  ap- 
bn!bud      P^"™*'  <">  'h*  '"s'l  th«'  tho  hiiuse  had  been  occupied  by  the  wife  of  the  de- 
■lona  n-     fendant  for  some  years  before  her  marriage,  under  an  agreement  to  pay  the 
■pouible     I'ent  half.yearly,  each  year  being  completed  at  Michaelmas .     The  defendant's 
Ibmae        wife  paid  the  rent  up  to  Lady-day,  I8I7,  when  she  gave  notice  to  quit  at 
[  43  ]     ibe  succeeding  Michaelmas,  which,  together  with  the  key,  the  plaintiff  sc- 
ana  ofcu-  cepted,  and  took  means  to  let  the  bouse.      She  married  the  defendant  on  tbe 
SS'w^e       ^'''  °^  ^""^  '"  ""''  y^"-     *'^'**  defendant  had  never  occupied  nor  paid  rent 
P,^-  1,^    for  the  plaintilf 's  house,  but  had  a  separate  bouse  of  his  own,  in  which  hia 
!W«ud      >*'ife,  on  quitting  her  own  shortly  after  the  marriage,  resided.     The  defen- 
pdrtl^  aAar  dant's  counsel  objected,  that  in  order  to  gain  a  verdict  in  this  action,  the  de- 
nuiugo.     fendant's  wife  should  have  been  joined;  but  the  judge  being  of  opinion,  that  as 
tbe  notice  to  quit  was  duly  proved,  the  defendant 's  liability  for  th«  half  year's 
rent  (o  Michaelmss,  1817,  arose  from  privity  of  estate,    a  verdict  for  that 
amount  was  accordingly  found  for  the  plaintiff.     A  rule  nut  being  obtained  far 
entry  of  a  nonsuit,  on  account  of  the  objection  raised  at  the  tnnl,  the  plain- 
tilPe  counsel  endeavoured  to  show  tLal  the  action  was  properly  brought,  aa  the 
engagement  of  the  wife  to  pay  the  rent  was  only  inchoate  before  the  marriage, 
after  which  period  it  became  a  perfect  debt;  and  he  therefore  contended,  that 
as  the  huahand  was,  on  general  principles,  solely  liable,  immediately  on  thfl 
marriage,  for  all  debts  of  tbe  wife  which  might  become  due  during,  but  imper- 
fect at  tbe  lime  of,  the  marriage,  the  present  case  was  within  the  meaning  of 
the  rate. 

8ed  Per  Cur.  The  plaintifT  has  adopted  a  form  of  action  given  by  statute 
and  founded  upon  the  averment  of  occupation,  which  ought  to  be  strictly  proved. 
It  appears  that  the  wife,  before  marriage,  occupied  the  house  for  a  considera- 
ble time,  at  her  own  request  solely,  but  the  plaintifl  has  not  attempted  to  show 
any  occupation  or  request  by  the  husband,  as  alledged  in  the  declaration.  In 
Naish  v.  Tatlock,  3  H.  Bl.  320.  it  was  decided,  that  the  "  special  instance  and 
request  of  the  defendant  in  this  form  of  action,  were  material  words,  and  must 
be  proved;  but  aa  that  action  was  brought  against  assignees,  for  occupation  by 
■B*wer  liii  (ihe  plBinliff'il  darnand,  for  m  aineh  ai  hs  hsd  recsired  out  of  iha  clear  par 
■onal.aitala  of  tb*  wifa  apoa  iha  niArriags. 

The  I^ord  Chancellor  (aid,  that  as  on  iha  one  hand  Ihe  haaband  wa*  bj  law  liable, 
during  the  coverlare,  to  all  debla  contracted  bj  hia  wife  dvm  lola,  nhateTer  Iheir  amonDt 
mighl  be,  allhongh  ahe  did  not  bring  bim  a  porfion  oT  one  ihilling,  ao,  on  the  olbar  hand, 
■I  woa  cartaJB,  Ihat  iraach  duBta  wpte  not  reco*ered  dnrin);  the  covertoie,  tbe  haaband,  » 
anc^,  waa  not  charKeabla,  let  (be  forlana  he  rereived  with  hia  wifa  be  eyer  an  Ereal-  He 
addad,  Ihal  ihe  nifa'a  ekoiei  in  aclion  nera  aM>eU,  and  Ihereapon  he  dscreed  an  aceonnt 
or  what  Iha  haabftrid  had  reeeived  aince  hia  wife'i  death,  a>  her  adminittralnr,  and  ihal  ha 
■honld  be  lisbl*  Tor  so  moch  only;  bnt,  aa  ta  ana  farthar  demand  ■gaiaat  bim,  diamisMd 
tbabill. 
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a  bankrupt,  it  has  beeo  attempted  [o  dislinguish  it  Trnm  tho  prexent,  oo  Iha 
ground  of  the  diSerence  in  the  character  of  a  hus'tanil  and  an  wjsignee,  whoae 
liability  cannot  ariae  on  the  engngomenis  of  a  strnngcr;  whereas,  t  lint  nf  a  hus- 
band lakes  place  on  the  marriage,  without  his  concurrence.  Wo  however 
thinbj  that  this  distinction,  though  true  in  general,  id  not  available  in  the  pre- 
sent case.  Rule  discharged.  See  Aleyn.  7i;  7  T.  R.  318;  Com.  Dig.  Ba- 
ron and  Feme,  Y. 

(6)  For  her  lorta. 
The  huaband  is  liable  jointly  with  his  wife  for  fori*  committed  by  her  before 
marriage.     1  Bac.  Ab.  tiL  Baron  and  Feme,  L. 

(c)    When  liabitiiyfor  Mitch  acU  Urjninale;  and  flee  div.  ante,  (a) 
Where  an  action  is  brought  against  huaband  and  wife  upon  her  contracts  or  for  "^^  "'f' 
her  (oW*  before  coverture,  if  she  die  before  judgment,  the  suite  will  abate;  but  ^'"P?' 
if  tho  husband  die,  or  become  bankrupt,  her  liability  will  continue:  7  T.  R.  hll^.vf^. 
350;  Com.  dig.  Baron  and  Feme,  26.  '  .«y  "1  ' 

2d.  Fob  icTa  OK  the  wife  dcrirg  the  MARRiiCe  [     4.I   ■] 

(a)  For  necemariet  oblaiiud  bij  her  during  cohabilalian.  tnci  whb- 

1.  Manbt  V.  Scoir.T.T.  1663.  Ex.  Cham,  I  Mod.  125;  S.  C.  Brid.Ren.  owbiicen- 
2-M;  S.  C.  1  Bbc.  Ab.  21*6.  •*»'-*  «''■'- 

Per  Hijde  J.     It  is  agreed  by  all  the  judges,  that  a  feme  covert  generally  "  "j^I^^. 
cannot  bind  or  charge  her  husband  by  any  contract  made  by  ber,  without  the 
authority  or  asaent  of  her  husband,  either  exprexs  or  implied.  Cohabiia- 

2.   MiNBV  V.  Scott.  T.  T.  J663.  Ex.  Chnmb.'  1  Bar.  Ab.  296;  S.  C.  I  Mod.  lion  being 
1^;   S.  C.  Bridg.  Rep.  229;  Avo.v  6  Show.  2B.%  evid.neB 

Psr  Halt,  C.  J.  We  all  agree,  that  when  the  wife  contracts  for  the  necesaa-  J'"'?-  °^\^' 
lies  of  her  husband,  children,  or  family,  that  thia  shall  not  charge  him  by  any  ™,„",  ■  *. 
inherent  power  in  the  wife,  but  by  a  reasonable  and  implied  assent,  which  must  ,peciB<  rar- 
be  fjund  by  ajury;  but  we  diVcr  in  charging  him.  When  she  contracts  for  dici,  tbalu 
the  supply  of  her  own  necessaries,  we  say  it  is  not  by  a  powershehas,  but  there  lant  onghi 
must  be  his  consent  either  e.ipreHs  or  implied.  2dly.  We  confess,  that  in  case  lobafonnd^ 
of  cohabitation,  there  is  great  evidence  of  hia  assent  till  the  contrary  appears;  "erBlrDr 
but  it  is  not  so  binding  as  wilt  amount  to  a  presumption,  Tlicrefore  we  say  itgmQp^,, 
must  be  found  by  a  jury.  evidanoa,  it 

I  confess,  thai  when  a  wife,  though  not  particularly  appointed,  contracts  for  mn;  bar*, 
necessaries  for  herself,  her  family  her  husband,  or  her  children,  this  is  prima  fa*  ti""*^  tij 
cie  evidence  to  a  jury  to  make  them  find  the  assent  of  the  husband,  if  nothing  ^Jy^^ 
be  proved  to  the  contrary;  for  it  cannot  be  reasonably  thought  that  any  man  Henaa 
would  be  so  barbarous  aa  to  deny  his  consent  to  have  the  necessaries  of  his  fa-  proof  that 
mity  supplied,  and  so  it  may  be  believed  and  found  he  did  assent ;  but  this  only  ihe  artielaa 
in  case  of  cohabitation.  "tlLf^ 

ImkI,  was  conaidcred  only  prBBamplLve  evidence  of-  his  Mient.t  ?°^  '^, 

Ethehisgtox  V.  Parrot.   H.  T.    1702.  K.  B.  2  Ld.  Raym.  1D06;  S.  C.  1  T.'*T'' 
S.Ik.  118;  S.C,  Holt.  102.  f^^ 

In  an  action  for  goods  sold  and  delivered,  the  evidence  to  charge  the  defend-     *■         ' 
«irt  waa,  that  the  goods  were  purchased  by  the  defendant's  wife  to  make  bet 
clothes,  and  that  they  cohabited  together;  but  on  Ihe  defendant's  aide  it  wan 

■  •  Ami  ia  Monlarae  v.  BenedicI,  3.  B.  h  C.  637;  S.  C.  1  C«rr.  3SB;  tho  general  ruU 
wu  JUlail  Id  be,  3ial  b  hoiband  ia  DOl  liable  in  respecL  of  a  contract  made  by  hia  wife 
whhoDi  bii  aaaeot  to  it;  and  a  psrlj  suing  to  charge  bim  in  respecl  of  meh  eontraot,  ia 
hoiiDd  either  to  prove  an  eipreis  axsent  on  liia  part,  or  circumslancea  frojn  which  inch  aa- 
aem  is  to  b«  implied;  see  8liin.  344;  Cnai.  Dig-  Baion  and  Feme,  2;  I  Caaib.  120;  S  id. 
21;  9  Taanu  356. 

+  In  respect  of  tha  wife'i  conlracta  binding  the  hnsband,  thej  are  annlogoiia  to  the  ra- 
litioa  of  maaler  aad  servant.  In  fact,  in  conteuiplalion  of  law,  the  wife  ia  the  aarvant  of 
tbiha^band.  In  F.  N.  13.  tZO.  il  ii  alatsd,  lh:>l  a  man  sbnll  be  charged  in  debt  for  con- 
trartofhkbillitror  servant,  to  buy  or  sell  for  hiin,  and  »o  for  Iha  contract  of  the  wife  if  be 
giveHch  aathority  to  his  wifa,  otherwise  oot;  ihererote,  a  anrgeon  who  ia  sent  Tor  b/  the 
wife  or  aarvant  of  A.  B.  to  viait  hia  sick  child,  can  recover  the  bill  only  upon  an  eipreaa 
ooatiael  by  A.  B.  or  opon  a  preanmptioD  that  A.  B.  gave  hia  wife  or  aervanl  «i"Mnl)f  Jo 
send  lor  the  nrgaoa.  Per  Bitdgmao,  C.  J.  Haohy  v.  Seoti,  Bridg.Rep.  «8iaaB  9  B.  fcr. 
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Bni  it  hu  proved,  thai  hid  wire  iras  an  exlrnvogaot  woman,  and  used  to  pawn  ber  rlolhefl 
bMn  (ioea  fyf  mone^  to  buy  drink,  and  be  intoxicated;  that  she  pawned  a  suit  of  clothtB 
ih  t  d '  '  which  cost  Tt.  for  I  /.  8a.,  and  when  her  husband  redeemed  them,  pawned  them 
cohabiia-  "g"'")  '''"^  ^'  '^^  ''""^  of  buying  these,  she  hud  very  good  clothes;  that  she  ' 
tioD  ih«  had  bought  clothes  here  before,  and  her  husband  had  paid  for  them;-  but  whea 
boibiDd  he  paid  lor  thcui,  he  had  given  notice  to  the  plaintiff's  servant,  who  received 
■hall  b«  an-  the  money,  that  his  mastershould  trust  her  no  more,  which  he  promised  notlo  d«, 
(wenbis  Ptr  BJl,  C.J.  If  a  husband  lurna  away  his  wife,  he  giveaher  creditwhere- 

tr/cUeriha  ever  she  goes,  and  must  pay  for  necessaries  for  her;  but  if  she  runs  away  from 
wif«rorn«-  him,  he  shall  not  be  liable  to  any  of  her  contracts,  for  it  is  the  cohabit Btion  that 
etuariet,   is  evidence  of  the  huabiind'a  asrcnt  (o  contracts  made  hy  his  wife  for  necessa- 
ries; but  if  the  husband  has  solely  declared  his  dissent  thut  she   shall  not  b« 
UdIsm  the   trusted,  any  person  that  ha^  not  notice  ofthis  aaacnt,  trusts  her  at  his  peril  af- 
''?•''•'"'       ter;  for  the  husband  is  only  liable  on  account  of  his  own  assent  to  the  contracts 
ffc^TbTthB   "t^his  wife,  of  which  assent  cohabitbitioo  causes  a  presumption;  for  the  wife  ha« 
trader  not   no  power  originally  to  charge  her  husband,  but  id  absolutely  under  his  power 
toiniMhar,  and  government,  and  must  be  content  with  what  he  provides;  and  if  he  does 
not  provide  necessaries,  her  remedy  is  in  the  Spiritual  Court-      But  here  wer« 
duflicient  necessaries  provided,  and  also  the  husband  had  forbid  the  pbinti.i'  to 
trust  her;  and  notiL'O  to  the  plaintiff's  servnat,  usually   employed  by  him  in  his 
trade,  is  a  good  notice  to  his  master,  and  therefore  he  cannot  charge  the  de- 
fendant.    On  which  the  plaiiili'i' wns  non^iuited. 
What  an  4  OzAnn   v.  Darsford.  M.  T.  1730.  K.  B.  Cited  I  Selw.  N.  P.  213. 

or  nrs  not  Jq  assumpiiit  for  tlie  board  and  lodging  of  the  defendant,  on  non  assumpsit 
D*cu«nBa  p]gujgd^  Lord  Mansfield,  C.  J.,  in  his  charge  to  the  jury,  laid  it  down  as  clear 
paDdonlha  "'^d  decided  law,  thnt  when  husband  and  wife  lived  together,  the  husband  ia 
laak  and  aiuwerable  for  all  such  necessarioB  wherewith  the  wife  may  have  beenfurnish- 
■itgatioBof  ed;  but  (hat  what  are  or  are  not  Decessaries  mu»t  depend  on  the  rank  andsitu- 
tba  hna-      ation  of  the  husband. 

'"^■'  5,  Mbtcalfk  v.  Sm.*wE.  T.  1811.  K.  E'  N.  P.  3  Camp.  22. 

F  r  the  "^  woman  residing  with  Ler  husband,  who  was  an  apothecary  in  s  small  coun- 
■nle'lsi  try  town,  without  her  bus^ahd's  knowledge  that  she  had  any  dealings  with  the 
■applied  be  plaintiff,  who  was  a  dress-maker,  ordered  and  was  supplied  with  wearing  appar- 
nuaitable  el  in  excessive  quantities.  In  an  action  against  the  husband  on  a  promissory 
to  her  boa-  note,  given  by  her  in  her  oten  name,  in  payment  for  these  articles.  Lord  Ellen- 
*^*'  '^'  borough,  C.  J.,  held,  that  as  the  plaintiff  had  supplied  the  wife  on  her  own  pcr- 
£e*dalWar-  ■<*•"''  credit,  that  the  husband  wos  not  liable  tor  any  part,  of  the  goods,  though 
■d  to  her  it  <lid  not  appear  that  he  had  supplied  her  with  necessaries,  since  no  BUihojiiy 
withoBt  hii  had  been  given  to  the  wife  to  act  as  his  agent,  and  without  such  authority,  she 
koowledfa  had  no  powerto  make  the  note.  PlBtntid'nonsuitcd 
■f^*«  6.  Bbhtlet  V.  Ghipfi:«.  H.  T.  IBM.  C.  P.  5  Taunt.  35G. 

awrnou  ^*  appeared  in  this  coae  that  the  plaintiff,  who  was  a  dress.maker,  had  supplied 
in  pay-  "'*  defendant's  wife  with  goods  to  a  considerable  extent,  and  for  which  he  hod 
neat.  m«de  reason^te  charges;  that  he  hod  placed  them  to  the  account  of  the  wife, 

[    46    J  and  had  been  estisiied  for  part  of  his  dem.ind,  by  certain  bills  of  exchange, 
which  he  had  directed  to  the  defendant  by  his  nnme,  but  no  proof  was  adduced 
Or  the  that  they  were  presented  to  him  for  acceptance.       It  was  shown  that  the  billa 

fadwnaa  had  been  accepted  and  paid  by  the  wife,  whose  initial  letter  only  appeared  to 
j'^^"^*  them.  The  defendantlived  with  his  wife,  who  had  worn  some  of  the  goods  in 
hubuidia  his  presence.  The  evidence  for  the  defendant  showed,  that  the  servant  re- 
nal liable,  ceived  orders  from  the  defendant's  wife  to  put  i\way  the  things  when  sent  home, 
Ihoagh  he  in  order  that  the  husband  might  nut  see  Ihem;  and  that,  in  his  and  the  plaintilTa 
*"'  t^^  presence,  his  wile  had  staled  that  she  aiwava  paid  her  own  bills,  and  that  her 
"^  ear  *'"'''^"** ''^^^f '^i*';  ai.dthat  on  ono  of  the  bills  given  by  the  wife,  being  dishon- 
■omeoribe  ^ui^d,  the  plaintiffhad,  instead  of  applying  to  the  defendant,  written  in  a  press- 
articlai  far-  '"8  manner  te  the  wife,  requesting  her  to  provide  for  it.  The  jury  found  for 
niahedto  the  plaintilf,  and  on  a  rule  niai,  for  a  new  trial,  the  Court  gave  it  as  their  opin* 
*"  •  And  the  jury  are  to  judge  wbelherihe  KMtdii  ara  >aitabl«  to  herhuband'a  n;nh;.Won- 
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itta,  that  the  facts  or  this  case  c1eaTl3r  eatnblished  a  credit  given  In  the  wife, 
which  freed  the  husband  from  his  liabilitj.  Rule  absolute.     See  1  Csmb.  lW;SoiTA 
Sibid.  iS'i-  lrada*mwi 

7,  MoRTow  V.  WiTiiEvs.  E.  T.   1692,  Skin.  348.  Jl^^'^f  "* 

In  assumpsit  for  goods  sold  anddelivered  by  Ihn  plaintilTtn  the  nifeof  the  ^ig-gr,g„ 
derendaat.     Non  assumpsit  was  pleaded;  and  upon  endence  it  appeared,  that  batwMu  ■ 
the  goods  were  silver  fringes  and  laces,  for  a  petticoat,  and  side  saddle,  and  nan  and 
that  thej  were  all  delivered  within  the  compass  of  four  months,  and  that  they  '''•  wif*." 
amouDted  to  94/,  and  that  part  ol  them  were  delivered  to  s  carrier  for  the  wife  "!!?  '*"    . 
ofthe  defendant,  by  the  order  of  Mrs,  Rider,  upon  a  lulteroftho  wife  to  Mr.  To [!  if 
Rider;  and  that  the  other  part  were  debvered  upon  a  letter  of  the  wife  to  the  gnalila  her 
plaiotilT;  and  that  the  lace'4  were  worn  and  used  bv  the  wife  in  the  view  of  the  to  ruin  hoi 
defendant,  and  that  the  wife  at  that  time  lived  with  the  defendant  in  the  same  hunband, 
bouse.     For  the  defendant  it  was  insisted,  that  a  ling  time  before  the  delivery  '  *^*  '^* 
oflbeM  goods,  there  was  a  dilTercnee  between  him  and  his  wife,  and  (hat  Ihey  ^^^^  ^^^^  ^^ 
for  the  apace  of  two  or  three  years,  had  not  lived  together-,  and  that  the  wife  cbargsablBj 
declared   to  the  defendant  that  she  would  charge  him  with  /KX>i.  in  one  term,  bat  i(  pan 
and  would  have  him  in  gaol  in  the  next— and  all  this  before  the  goods  werede-  ortha 
Kreredj  and  that  for  many  years  the  wife  had  an  aliowanco  for  clothes;  viz.  i"oii»  be 
6M.  per  annum^  and  no  evidence  wn<i  given  that  she  had  anv  oceaaion  to  have  JiJ^  hui*  ° 
these  clothes,  ^  as  they  could  appear  lo  be  necesanry.       And   the  same  day  buod'a  Ja- 
aoolher  action  was  tried  for  velvet  and  tissues   of  3i.  per  yard,  to  the  value  ot  gree,  he 
80/.;  and  Treby,  C.   J.  directed,  that  if  the  jury  found  (he  pla'titiff  innocent  of  «h.llhe 
the  design  of  the  wife,  to  ruin  the  huAand,  and  dalivered   the  lacps,  &,c.  as  =h'rpaLI« 
goods  fit  for  the  wife,  and  upon  the  credit  of  the  husband,  without  noticeofthe  "^  " 
dtfTerence  between  them,  thai  the  husband  uhall  he  obliged  to  pay  the  plaintifl     r  47  1 
for  it  is  partof  hispromiae  of  marriage  to  feed  and  cloiheber;  and  though  she 
had  an  allowance,  titis  was  secret,  and  of  which  ihc  pininliirhad  not  notice;  but 
ifthe  plaintiff  had  notice  of  the  diffiirences  between  the  husband  and  wife,  and 
■old  them  only  to  enable  the  wife  to  ruinlhehusbnnd,  then  the  defendant  would 
not  be  chargeable;  and  though  the  husband  be  chargeable  heretofore,  yet,  af- 
ter such  a  solemn  trial,  and  their  ditferences  made  so  public,  he  held  that  the 
huriiahd  shall  not  be  chargeable;  and  likewise,  ifthe  plaintitT  was  not  privy  to 
iJ^ir  difTcrences,  but  delivered  the  goods  innocently,  yet,  ifthe  goods  were  not 
mitable  to  the  quality  of  the  wife,  the  defendant  should  not  be  chargeable;  and 
if  part  be  only  suitable,  he  should  be  charged  for  that  part  ouly.     Upon  this 
Erection  the  jurv  found  generally  for  Ihe  platntiiffor  his  whole  damages. 
«.  Watson  v.  TThHelket-d.  E.  T.  nns.  N.  P. -2  F.-ip.  63?.  S.  P.  C*r  v. 
Kmo.  E  T.    nOO.  K.  B.  12  Mtid.  312. 
This  waa  an  action  for  goods  soltl  nnd  delivered.    The  articles  were  furnish-  ""**  '''* 
ed  by  the  plaiutiTto  awoman  who,  at  the  time  oftha  delivery  at  the  defend- ^"J'^'^"  "    • 
ant's  lodgings,  was  called  by  his  name  in  his  presence;  in  fact,  it   appeared,  „hare  a 
defendant    himself   selected    one    of   the    articles.        Defendant   relied    on  maa   caba- 
the  circumstance  that  plaintiff  knew,   at  the  time  the  goods  were  delivered  hiu  with  a 
that  she  was  not  his  wife;  hut  I..ord  Kenyon,  J.  was  of  opinion  that  the  de-  ""i"'?.' 
fendant  was  responsible,  whether  the  tradesman  knew  the  circumstances   lo  be  ■,..,„„ 
aoor  oot,  because  he  gives  her  credit  from  his  name  and  cohabitation.  Indeed,  ,^aig  i,^ 
it  (s  noreasonable  to  suppose,  a  tradesman  gives  credit  to  a  woman  of  that  des-  aaoMi 
eription  in  preference  lo  the  man  by  whom  she  is  supported. — Verdiet  for 
plaintiff. 

9.  RoBiKsos  T.   Nahom.  H.  T.  1808.  N.  P.  1  Campb.  245. 
In  an  action  for  use  and  occupation  of  apartments  by  the  defendant's  wife, 
it  appeared  that  the  apartments  had  been  occupied  by    a  lady,  who  assumed 
the  defendant's  name,  and  who  had   actually  been  married  to  him.      The  dc-  Or  marri«t 
fence  was,  that  defendant   had  a  former  wife   still  living:  but  Lord  EW^nbo- •  "l""'" 
rough  mid,  there  was  no  proof  that  plaintiff  was  aware  of  (he  former  marriage.  ,^'1°^^^ 
and  that  conaequently  bigamy  is  no  bar  to  the  action,  since  he  had  done  all  he  „f  ,  formei 
could  to  eonfer  the  rights  of  marriage  upon  both,  and  had  incurred  a  civil  as  wife, 
well  as  a  criminal  tesponeibility. — Verdict  for  the  plaintiff. 
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10.  MuH«»v.DECHEMBxa.  T.  T.  1815.  K.  B.  4Campl».  215- 
The  deleodant  had  lived  with  a  woman  for  17  years,  and  treated  her  as  hia 

wife.      The  pluintifT  having   supplied  her   with  goods  tifter  the  defendant  had 

abandoned  her,  and  while  she  was  livin;r  separate  from  him  without  nay  al- 
Bnt  they  Igwance,  brought  an  action  against  the  defendant  for  the  value  thereof.  But} 
wlih  «rt  I^d  Elleabormtgii.  C-  J.  said,  the  defendant's  liability  for  the  necessaries 
r  48  1  supplied  to  her  after  they  Boparated,  depended  entirely  whether  he  had  been 
loaoDn  really  married  to  her  or  not.  If  the  iury  considered  tbey  had  not  b«en  married 
marriedlfl  Ihey  muBt  find  for  the  defeadant;  if  tCey  thought  they  had  been  married^  tbey 
maleda        must  find  for  the  plaintill. 

ringcoha  l]-.   Watsos  y.  Threlkeld.  E.  T.  1798.  N.  P.  S   Esp.  657, 

bitatioa.  In  an  action  for  goods  sold  and  delivered  to  a  woman  kept  by  defendant, 

,    .  ,  Ljrd  K-:nifon,   C  J.  observed,  that  a  common  strumpet  who  may  asaunie  tho 

apply  BTsn  "^""^  °^  "  person  casually  known  to  her,  but  without  his  authority,  does  not  ren- 
ihiD  to  a      <'ci'  'lim  responsible  Ibr  goods  furnished  to  her. 

common  (6)  ForneceisanA*  oblaiaed  by  her  ^er  »he   kai   commtUed  adiJUry. 

proMituie.  1.  MoRRis  V.  MiRTi.-*.  M.  T.  172(5.    K.  B.  I  Stra.  647. 

-  Ahnilmad]  In  an  action  for  meat,  Stc,  provided  for  defendant's  wife,  the  defendant 
aoable'ror'"  Proved  she  went  iiway  from  him  with  an  adtiltererj  and  Raymond.  C  J-  held, 
neceHaries  '''"^  '^i^  husband  should  not  be  charged  with  necessaries  for  her,  though  the 
provided,     plaintiff,  who  provided  for  her,  had  no  notice;  and  he  said  C.  J.  Holt  had  ruled, 

it  so. 

2.  Mahwairlvg  v.  Sands.  T.  T.  1739.  K.  B.  1  ftra.  706. 
Or  gooda  This  was  an  action  against  the  husband  for  a  carved  head  sold  to  the  wife,  it 

«ld  lo  iQ  „ag  proved  that  the  wife  Jived  from  her  husband  in  adultery,  and  that  she  toM 
^^,  the  plaintilTHhe  had  a  husband,  but  that  did  not  signify  for  she  would  pay  him 

herself.     Kavmind,  C  J.,  held  the  defendant  not  chargeable. 
Alihongh  3.  GoviER  V.  Hancock.  E.  T.  1796.  K.  B.  6  T.  R.  603.  M 

the  has  In  this  case,  the  husband  having  committed  adultery,  treated  his  wife  with 

band  hu  great  cruelty,  and  refused  to  maintain  her;  the  wife  then  committed  adultery, 
been  the  and  subsequently  oTered  lo  return  home,  but  the  defendant  refused  to  receive 
bv'livini'ia  ^^'^'  ^^  ""  action  of  lUHtmpiU  for  her  board  and  lodging  after  thai  time,  (be 
adultarj  i^^s^  ^''^°  tried  the  causCj  being  of  opinion  that  the  husband  was  not  bound  to 
^irti  ana  receive  the  wife  after  she  had  coromilted  adultery,  and  consequently,  not 
^ther  wo  hound  to  support  her,  directed  a  verdict  for  the  defendant.  And  oo  motion  for 
.man.  a  new  trial,  the  Conrt  refused  a  rule. 

L  49  J  4.  Child  and  another  «.  Hahdtman  T.  T  1731.  2  Stra.  875.  S.  P. 

Mabby  V,  Scott.  T.  T.    1663.   Ex  Chamh.  1  Mod.  124;  S.  C.     1  Sid.  109; 

S.  C.    1   Lev.  4;  S.  C.  Bac.  Abr.  266;  S.  C.  Bridge.  Rep.  253.     Hall  v. 

Yates.  T.T.  1708.  11  Mod.  241. 
'  Boi  liable  ^°  ^'^  action  for  linen  sold  to  the  defendant's  wife,  on  non  CHRumpait  pleaded, 
notwith  '  "delivery  was  proved,  and  that  she  lived  in  a  very  lewd  manner;  one  N.  fretjuent- 
nanding  '/  coming  to  her  in  bcr  husband's  house,  and  that  they  were  locked  up  toge- 
■ha  merely  ther  in  a  bed-chamber,  and  that  other  indecencies  passed  between  them.  And 
elope  with  it  was  also  proved,  that  she  Beveral  limes  went  to  the  house  ofN.,  who  lived 
oat  going  within  three  miles  of  the  defendant's  house.  It  did  not  appear  farther  than 
a^'terou"  ""*'  ''*  disliked  her  going  and  staying  at  Mr"  We,  but  under  these  circumstan- 
manner,  if  ^^^  '^^X  continued  to  live  together.  Afterwards  she  went  away  from  him  and 
the  hai  went  to  Marlborou<;h,  where  she  resided  for  some  time.  But  after  the 
band  aubae  leaving  her  husband's  house,  it  did  not  appear  that  she  ever  saw  N.,  or  lived 
?"*«.  I  k  "^ ""  ^  '^""^  manner.  After  some  time  she  sent  L.,  an  attorney,  to  her  husband, 
lier  back     t°  ■^^^'re  that  he  would  receive  her  again;  the  husband  tojd  bim,  that  if  she 

came  again,  she  should  never  sit  at  the  upper  end  of  his  table,  noj  have  the 
*  Evan  allbODgh  he  me;  havo  turned  her  out  ordDora,  if  it  be  on  aeeonnl  of  her  having 

CAmmilted  adalterj  under  hia  roof;  Ham.  t.  Toovey,  M.  S.  cited  1  Salw.  N   P'  272. 

In  an  action  far  board  and  lodging  sappliedlo  the  derendant'i  wire,  if  the  defence  ia  (he 

adn1ler;r  or  the  wife,  a  atatement  mida  by  her,  confesiing  her  adnllery,  which  na*  tnada 

immediitel;  previooa  to  her  hatband  lurnint  her  onl  of  doora,  ia  admiaaible  in  evidence  on 
re  tattaid  from  diSareal  mea  fnand  by  him  at  Ihat  time  in 
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goTernment  of  the  children,  but  should  live  in  a  garret  Then  L.  propoEed  to 
him  to  mahe  her  an  allowance,  and  suggested  about. 80i.  or  1001.  per  annum, 
he  being  worth  about  5301.  or  6801.  a  year,  but  that  was  not  complied  with; 
and  afterwards  she  came  to  London,  and  bought  linen  of  tlie  plnintitTto  the 
■mount  af  531.  Saymand,  C.  J.  was  o(  opinion  that  tM  plaintiff  should  be 
nonsuited,  Ho  held,  if  a  woman  elopes  from  her  husband,  though  she  does 
-  not  go  away  with  an  adulterer,  or  lives  in  an  adulterous  manner,  the  trades- 
man  tnista  her  at  his  peril,  and  the  husband  is  not  bound.  And  this  had  b>jen 
■o  adjudged  in  two  or  three  cases;  indeed  if  he  refuses  her  again,  from  that 
time  it  may  be  an  answer  to  the  elopement.  In  this  ease  he  does  not  absolute- 
ly refuse  to  receive  her  again,  but  that  she  should  neither  sit  at  his  table,  nor 
hare  any  government  of  the  children,  but  should  be  kept  in  a  garret,  and  she 
deserved  no  better  usage.     The  plaintiff  was  nonsuited. 

Harris  v,  Morris.  T.  T.   1801.  N.  P.  4  Esp.  41. 
Jitum/Mit  for  necessaries  furnished  to  the  defendant's  w,fe.     It  appeared  ^»' 'f  ■ 
that  ahe  had  eloped  after  committing  adultery,  and  that  the  defendant  received  /""'  '■" 
her  again;  but  that  in  consequence  of  some  subsequent  misunderstanding,  he  ^j.  ^^^j^'  ' 
had  turned  her  out  of  doors.     The  plaintiff,  it  appeared,  had  received  her  into  and  tha 
his  house,  and  provided  her  with  the  necessaries  for  which  the  present  action  liiubsad  ra 
was  brought.     Per  Lord   Kuttjon,  C.  J.      Although  an  adulterous  elopement  oaiie   hat 
will  exonerate  the  husband  from  responsibiUty  for  necessaries  during  the  time;  M^n  ""» 
yet  if  the   husband  receive  her  again,  from  that  period  she  is  $ponU  reiracla,  ^^  ."ft "' 
and  entitled^  here  fore  to  maintainsnce- — Verdict  for  ptaintiff.  wards  tarn 

'     See  post,  tit.  Divorce;   and  Dunnv  Dunn.  2  Phil.  Rep.  403;  S  id.  6-  her  ant; 

6-  NoRTOX  V.  Fazav.  E,  T.  1798.  C.  P.  1  B.  *  P.  226.  [.  ^0  ] 

To  an  action  of  asiumpail  for  necessaries  supplied  to  the  defendant's  wife,  p^'*^^*  . 
Ihe  defence  was,  that  when  such  necessaries  were  furnished,  she  was  living  in  ),^*|,o„^ ' 
a  state  of  adultery;  and  it  appeared,  that  on  the  defendant  Rnding  that  a  cri-  „[(h  h» 
minal  connexion   subsisted  between   his  wife    and   a  stranger,    be  quitted    his  chi1dreo,ar 
bouse,  leaving  in  il  his  wife  and  two  children,  bearing  his  name;  and  that  the  tar  the  con 
adulterous  intercourse  was  continued  there,  when  the  articles  in  question  were  "'"'o"  of 
saU  to  the  wife.     The  defendant  had  not  made  any  separate  provision  for   his  ?°.  "^^l^^ 
wife.     The  jury  found  for  the  plaiutiiT;  and  on  a  rule  nisi  to  set  aside  the   ver-  ^^^  „ecetni 
diet  being  moved  for,  tha  Court  were  unanimously  of  opinion,  that  as  the  plain-  rim  Tnr 
ti?  did  not  know,  nor  was  bound  under  the  circumstances  to  know  the  improper  niihcd  lo 
manner  in  which  she  was  living,  the  defendant  was  liable,  especially  as  she  had  ^"-  . 
been  allowed  by  him  to  appear  in  the  world  to  be  still  under  his  protection. —  ^g^'  f^, 
RuIe  rerused.  marlt    ihat 

7.  Cox  V.  KiTCHis.  M.  T.  I79B.  C.  P.  I  B.  &.  P.  338.  .  //mj  „ 

To  an  action  of  OMumpitf  lor  goods  sold,  Uc.  the  defendant  pleaded  cover-  vtri  living 
tare,  and  it  was  proved  ahe  was  a  married  woman,  and  that  her  husband  was  's  adoltory 
living,  but  that  for  some  years  she  hod  parsed  by  Ihe  name  of  one  Kitchin,  with  "", '"""'^ 
whom  she  cohabited;  and   that  the  plaintifTa  claim  arose  for  materials  fo'^^d,  ^^^i^  j.^^!. 
and  wotV  done  for  the  defendant  in  an  hotel,  of  which  she  was  proprietor.   The  necsHHriu 
jury  having  found  lor  the  plaintiff,  a  rnle  nisi  for  a  new  (rial  was  moved  for,  on  (bough  the 
the  ground  that  it  did  not  appear  that  the  defendant  had  a  separate  provision,  hAdaoi  a 
which  the  counsel  contended  was  the   principle  on  which  ail   the   desicions   on  ■^P'''"|' 
the  subjeci  had  been  determined.     The  Court  said,  that  as  the  judge  had  not  "^''^.  ^^ 
reser>-ed  the  point  at  the  trial,  the  granting  such  an  application  was  discretion-  tha  creditor 
aryon  their  part;  and  considering  that   the  edect  of  the  decision  in  favour  of  might  hnia 
the  defendant  would  ho  injurious  to  her,  inasmuch  as  she  could  not  gain  credit  mad  her  or 
for  nocBSsaries  for  hersubsistence,  unless   she  was  responsihle   for  them,    re-  •''^  j"" 
fused  the  rule.  _  See  4  T.  R.  766;  1  B.  &  P.  357;  6  T.  R.  603.  h^  elao' 

8.  MtRS'iiLLV.  RuTTOv.  K.  T.  1800.  K.  B.  8  T.  R.  545.  lion. 

The  Cjur,  in  giving  judgment  in  this  case,  observed,  that  if  a  woman  elope  ^^^  ^  ^j|. 
from  her  husband,  withdraw  herself  Irom  his  protection,  and  live  in  adultery,  fg,„,  ^^^ 
«he  is  not  li^lfl  to  answer  for  her  necessaries;  and  no  case  has  decided  that  trina  now 
■he  u  ao.  obUiM. 
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(e)  For  iteeusaritt  $vppIUd  UhernhUe  Ihehiuband  i$  lraiup«rUd  ot  cJbnai; 

t  **    1    (d)  To  pay  for  ntceatarUs  $iippliea  to  children  cf  the  uife  by  a  /ormcr  mot- 

1.  CoorsR  V.  Martin.  T.T.  1803.  K.  B.  4  East.  76.  S.P.  Tube  *wd  otbkm 
V.  Harrisos.  M.  T,  1790.  K.  B.  4  T.  R  1 18. 
If  a  man  This  was  an  action  by  a  parly  who  had  married  a  widow,  who  had  at  the 
widow  ha  'i'')^  several  children  by  a  former  marriage,  ngainst  one  of  thoae  children,  who 
it  Dot  '  had  been  maintained  by  the  plaintilT  for  several  years,  during  his  minority,  lo 
boond  to  recover  a  compensatioa  for  the  expencea  he  had  thereby  incurred.  It  Mm 
rapport  her  proved,  that  aller  the  defendant  came  of  age,  he  promised  to  pay.  It  appear- 
^'''^'j^"-  ed  that  the  plainliET  was  a  man  of  small  substance,  and  that  the  children  Eiad 
ntnmi'ai  ^^^  '®^'  them  a  competent  proviaion,  which  they  were  to  receive  when  they 
taiaed  b;  came  of  age,  anJ  which  wag  to  accumulate  for  them  in  the  mean  time;  and 
tha  nidotv  thdt  the  defendant  and  the  other  children  had,  previous  to  their  mother's  mar- 
bafori  her  riage  with  the  plaintiif,  lived  with  and  been  mainlained  by  her.  The  jury  had 
aecond  [,^^0  directed  to  consider,  whctbpr  the  plaiaiiff  had  supplied  the  plainlilf  with 

Md7r^''      n>ore  than  his  condition  required;  and  bad  been  told   by  the  judge,  that  if  he 
■nainuiin      ''^'^  ""'i  ''  *°^  ^  meritorious  consideration  lo  support  the  pfomise  made  by 
them,  a     '  the  ('etendant  after  he  came  of  nge;  and  although  they  thought  that  more  than 
good  eoDii-  was  strictly  proper  hnd  been  expended,  they  found  a  verdiut  pro  tatilo  for  the 
^'^"r  "  P'"'"''^-     "^^^  defendant  had  leave  to  move  for  a  rule  to  enter  a  nonsuit,  or 
BramiiB  b'  '*"  ^^"^  cagae  why  a  new  trial  should  not  be  granted.     A  motion  to  this  effect 
«ac"ohil-  ^  ""*  accordingly  made.     Pit  Cur.    The  early  cases  on  the  subject  have  pro- 
dten  nbiea   ceeded  on  a  mistake  in  considering  the  tnaintenance  of  tha  children   as  a  debt 
thay  DDQiB  of  the  mother,  who  has  married  a.  second  husband  or  as  a  debt  on  her  estate, 
flf  agB  to     The  wants  of  the  children  are  only  a  ground  for  an  order  of  maintenance  on 
MMncB  of  "'*'  P"^"''  'f"  •*'"  sufficient  ability.     But  when  she  has  parted  with  that  ability 
tUair  DiaiD-  ^f  '"*'  second  marriage,  she  is  no  longer  liable.     This,  therefore,  shows  that 
Mnance.       '"^  husband  cannot  be  forced  lo   pay  what  he  has  out  of  his  own  pocket,  and 
is,  consequently,  entitled  to  a  verdict,  for  having  done  an  act  beneficial  for  the 
defendant  in  his  infancy ;  it  is  a  good  consideration  for  the  defendant's  promise 
afler  he  came  of  ago;  and  besides,  the  plaintiff  might  have  applied  to  Chan- 
eery  to  have  had  part  of  the  accumulation  for  the  maintenance  and  educa- 
tion of  the  defendant,  which  would  have  been  granted  to  him.     In  such  a 
case  as  this,  the  Court  will  imply  a  request,  and  the  fact  of  the  promise  has 
been  found  by  the  jury.     We  must,  therefore,  discharge  the  rule.     See  I 
Stra.  190.690;   I  Ld.  Raym,  389;  3  Esp.  1;  Comb.  321;  2BulBt.  346;  Styl. 
28-1;  1  Bro.  Ch.  Ca.  268;  4  T.  R.  118;  Folev.  39;  1  Const.  325;  43  Eliz. 
c.  2.  9.  7. 

2.  Stove  v.  C.\rr.  E.  T.  1798.  N.  P.  3  Eap.  1. 
^mtmptU  by  plaintiir,  a  aclioolmaster,  for  the  educntion  of  defendant's  wife's 
[  fi3  3  aon  by  a  former  husband.  It  appeared,  that  since  defendant's  marriage,  the 
Botifba  .  children  of  dofeudnnt's  wife  by  her  former  husband,  lived  wilh  defendant  a* 
batda  them  part  of  his  family,  and  was  provided  for  by  him  as  such.  Defendant  proved, 
trorld  sa"  ''"'?  ^"""g  '"9  nbsence  abroad,  the  child  had  been  sent  by  his  mother  to 
part  of  hk  pl>iinti<i''s  school.  It  wit?,  therefore,  contended,  tltet  as  there  was  no  contract 
family,  he  made  by  him.  wilh  the  pliiinti  ?;  he  could  not  be  charged  by  reason  of  any  im- 
then  atinda  plied  liability.  But  Lyrd  Ktnijon  said,  if  a  man  receive  the  children  of  his 
toco  pa-  wife  iijr  a  former  husband  into  his  house,  and  provide  for  them  as  part  of  hia 
rs^riableXr  ^^""^^f  ^^  "'^"  stands  in  loco  parenlU.  The  defendant  in  this  case  had  adopt' 
a  canirsci  ""^  ""fin,  and  having  gone  abroad,  he  lefl  them  under  his  wife's  care;  she,  in 
entered  in-  ^^^  discretion,  and  in  his  absence,  made  a  contract  lor  their  maintenance  and 
to  hj  hia  education,  and  he  should,  therefore,  hold  defendant  bound  by  it. — Verdict  for 
wife  for        plaintifT 

tiol'S^nll  (^)   ^'"'  """■""-^"  "^'"'"'d  by  ,cife  a/Irr  separation. 

vj,  j[,  I .   Bi/  vndral  consent. 

ience  !■  Ton  v.  Stoxv,;..  M.  T.    Ifi98:  K.  H.  12  Mod.  244;  S.  C.    1  Lord  Raym. 

•broad.  414!   S.  C.   1  Saik.  116;   S.  C.  1  Holt.' 100.      S.  P.  Rahsdek  t.  Am>RMB. 

1  Stra.  121. 
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The  plainlitr,  an  apothecFiry,  mird  tlie  rfcrcndatit  a  clergyman,  living  in  Chi- 
ehcslpr,  for  ph}'^)tc  aiiminiiilerod  tn  hiii  wife  in  Lon^lon;  on  non  amvmjint  plead- 
e  I,  it  appeireilin  evidence,  iliat  the  (ierpndiiiil  mid  his  wife  had  been  parted 
by  cn:isent,  for  five  yenra  Ihen  pa'f,  and  Ihiit,  on  a  separation,  by  articles  made 
to  (rU'tees  of  the  wife's  mminj,  the  JcfiM-Hut  lind   obliged  himself  to  allow  A  bnaband 
the  wife  20J/ a  j-ear,  wiii;li  In  did  a-^i'.ordinglv,  and  hoif  a  covenant  from  the  wh-j  allowi 
trustees  to  exonerate  him  of  all  the  churgCH  of  the  wile;  and  that  the  ptaini iff '"»."''"«  " 
did  not  hnow  the  wife  to  be  a  feme  cnn  r!  nt  the  lime  the  medicines  were  ad-  ""'"/"i, 
rainiatered.     //^ft,  C.  J.  held,  1st,  That  the  reason  why  the  Imsband  shall  pay  „„,  ijjhte 
debts  contracted  by  his  wife  i%  on  the  credit  the  law  give;!  her  by  implication,  m  debts 
in  respect  9^  coka'iifation;  anl  is  li'ie  a  credit  gi*i~n  to  a  servant.     2dly,  That  cnotmcisd 
if  the  husband  and  wile  pirt   by  content,  and  tlie  h'uhand  secures  her  an  al-  ''3'  '•"'■  '''- 
lowame,  it  is  in  consider  ill  ion  that  he  should  not  bt-  charged  any  more  by  her; '?'  *  '"""" 
and  it  is  unreasonable  he  should  be  cliargod  for  victuals  or  physic,  or  other  ne-  "a°i„n- 
ceasaries,  after.     3dly,  That  a  personal  knowledge  of  such  agreement  is  not 
necessary,  so  it  be  publicly  and  notoriously  known.     4lhly,  That  such  public 
knowledge  of  the  agreement  need  not  be  at  Ijondon,  where  the  debt  was  con- 
tracteJ,  but  isaufficipnt  if  it  be  where  the  parties  lived,  viz,  in  this  case  at  Chi- 
chester.    5lhly,  That  if  the  debt  was  contracted  by  the  wife,  in  so  short  a  time 
after  the  agreement,  as  tt  could  not  be  known  at  Chichester,  in  that  case  the 
husband  would  be  liable. 

2.  Raivlyns  v.  Va^dtk;:.  M.  T.  1800.  N.  P.  3  ESp.  850.  S.  P.  Beaumojtt 

V.  WEr.nov.  2  Vent.  15o. 

Aimmpiil  for  necessaries  supplied  to  defendant's  wife.     Defence,  that  plain- 
tiff knew  that  she  lived  separate  from  her  husband  on  a  weekly  allowaivce. 

p£r  Lord  El-ion.     It  was  formerly  holden,  that  where  a  wife  lived  apart 
(rnm  her  husband  on  an  allowance,  that  that  was  sufficient  to  charge  the  wife; 
but  the  law  is  now  di't'ereni;  nor  does  it  follow  that,  because  the  wife  is  not  lia-  E«p8ci«lly 
ble,  the  husband  should  be;  for  if  the  tradesman  has  nonce  of  a  separate  irths 
mainteaani^e,  the  »nui  of  provini;  w'lich  i^  thrown  up^n  the  hti^band,  it  is  equal  iiadusmiiii 
to  an  express  dissint  ofthe  husband,  and  he  shill  nit  be  liable.     I  a-n,  there-   .[   ^3  1 
fore,  of  opinion,  that  for  Che  things  furnished  after  notice,  the  husband  is  not  "^'  P"' 
responsitile.  ,■     .r,\,. 

3.  NuBSBV.  Cruo  U.  T.  m:;  C.  P.  2  N.  R.  U3.  S.  P.  O^mo  v.  Dm:^- „„,„,, 

FOBQ.  M.  T.  n  {'i,  K    H,  Cited  I  Seiw.  N.  P.  213.  miiota- 

Hu^band  and  wife  havini;  agreed  to  scpara'e,  a  dc^ed  of  separation  was  exe-  nanca, 
cuted  (between  the  hin'imd  on  tha  first  part   hi?  wife  on  (he  scLond  part,  and 
a  truMec,  the  siitor  of  the  wit'n,  on  the  third  part,>  whorein  the  husband  cove- 
nanted w.th  the  trustee,  to  pay  the  wife,  d'iiin<;  the  separation,  a  weekly  al- 
Iowan-»,  whi^h  she  agreed  to  accept,  in  full  satiiniclion  of  her  maintenance,  Providad 
proriJod,  that  if  the  huibin  1  sli->nlJ  pay  any  debt  wbi^h  his  wife,  during  the  tha  hu>' 
aeparatioa  aad  payment  of  the  nnnuitv,  should  contract,  it  fihould  be  lawful  band  payi 
for  Wi'n  tT  within  pavinsnt  of  the  weekly  allowance  until  he  should  be  reim- *''"""'*" 
bursed.     The  wife,  upon  ths  separation,  went  to  live  with  the  trustee,  who*""' 
sap(iVied  h^r  with  neceiiirios;  the  h'isband  having  fiulstl  It  ^in^the  weekly 
aU.>wan:e,  the  trustee  brou|i'it  an  i.it.'iiJafri*  un.'iiiiMfi  against  him  for  the  a- 
m-iunt  of  the  necessaries.     It  wa?  holden   by  Chr'inhre,  R-joke,  and  Walk, 
Jait'-cit,  that  alihoushlhe  trustee  hid  another  rom;dv',  and  mit;ht  have  brought 
an  action  on  the  deed;  yet  asmmput  wai  maintainable  on  the  ground  that  ther« 
wiiac'>m-n-}n  law  obligation  on  the  husband  to  provide  neccasarios  for  his 
wfl'e,  alth  wjb  she  lived  apart  from  him;  that  w'lore  the  law  imposed  a  duty,  it 
raisel  a  promise   on   the  pirt  of  the  poisin   on  wliOTl  it  Wjis   imposed  to  dis- 
chv^ri  it;  and  that  the  m-jre  covenan",  io'('i-i:('  ■)'■!  n  i',  was  not  suliioient  to 
exe-n.it  the   huqbind  from  Ibis  liii'iility.     'Uit  M.-n-ft-M,  C.  J.,  expressed  a 
d  fidront  opinion,  observing,  thai  a.  !;^:(•J^al  provisi  in  for  the  separate   mainte- 
i)anv:e  of  the  wife,  whether  the  hns'wnd  paid  it  or  not,  deprived  the  wife  of  the 
advantage  of  the.  com:n'jn  law,  and  prevented  the  husband  from  being  sued, 
«iiher  in  iwumntil  or  debt,  for  necessariea  furnished  to  his  wife. 
Vol..   IV.  8 


■dovGooi^Ic 


U  '    BARON  A>'D  rzy,tl.—liabiUifof  BwbaMf. 

4.  HoBOKiXBo:*  T    FtRTcneB.  M.  T.  IBM.  K.  B.  N.  P.  4  Campb.  TO. 

Some  yeara  since  (he  defeodant  iind  his  wife  separBiciJ,  « itbout  any  deed 
or  agreemeot  to  make  her  an  alloiraDce.  Sooo  al;ctWBr<ls  she  sued  for  a  di- 
AndiTii  barorce;  mod  tiie  suit  being  di suits'; ed,  he  made  hor  an  allowance  of  300'.  per 
•afficicnl  anDum.  The  husbaod  re -tided  in  Ihe  <::'.unirv,  nnd  ibe  «lle  in  London;  the 
rrC'd^  laUer  haTing  [Nirchased  goods  of  (he  plainlilf,  wbi  h  he  debited  to  her  in  his 
sTM  and  booka;  she,  however,  djiclaimcd  her  liabiLiry,  and  desired  him  to  sue  her  bus- 
circBDi-  band,  who  was  a  man  of  properlj.  Ai  the  trial,  it  appeared  that  the  goodi 
■UocM,- tba  runtisbed  to  her  were  necessaries  suitable  to  her  husband's  circumstancea. 
■^'^"'T .  Her  receipt  for  the  allowance  vas  o;'errd  as  evidence  of  its  pajment  Per 
Dfwhicb  w  l^ord  ElleTtbortni^h ,  C.  J.  'J'he  allotrance  for  maintenance  must  not  he  pre- 
fartba'  carious,  and  it  must  be  suitable  to  the  husband's  fortune  and  rank  in  life, 
jarj.  which  is  a  question  proper  for  the  considerstion  of  a  jury;  and  if  it  be  found 

[  54  ]  (o  be  inadequate,  the  husband  will  not  be  discharged  at  law  from  bis  liability 
Bnt  lbs  to  answer  for. his  wife's  contracts  for  necessaries-,  and  her  acqaiescence  in 
/'?"'.■  '*"  receipt  of  the  allowance  will  not  alTect  the  Hf  hts  of  her  credilorv  against  him; 
"*£"  ""r^'"'  '  ""  "''  opinion,  that  the  wife's  receipts  are  not  admissible  to  prove  that  ft 
"  J^°  aeparale  maintenance  had  been  paid. — \erdict  for  plaintiff 
^'  5.  Liobio"  V.  Wn.Mor.  E.  T.   1917.  K.  B.  N.  P.2  Stark.  SB. 

Ilia  Tot  tlw  A  separation  betiveen  (he  defendant  and  his  wife  had  taken  place  thirty 
jaiT  to  ds-  jears  prior  to  the  present  action,  during  which  period  the  defendant  had  form- 
eide,  ed  another  connection,  and  had  a  dsughler  who  was  living  with  him,  of  the 

h^T  ir  ?**  "^  ^'^'  ^'  appeared  that  the  wife  had  separate  funds  of  her  own,  amount- 
•f  bciows  ^  *°  '  '^'"  P**^  annum,  and  that  she  had  not  made  any  application  for  any 
whstbsr  '  '''"■<1*  subsidiary,  hut  had  always  li*ed  on  her  own  resources.  The  wife  died, 
■ba  baa  and  the  plaintiff',  during  her  life-time,  having  provided  her  with  lodging  and 
aaeb  niMuu  necessaries,  brought  an  action  against  the  defandanl,  her  husband,  to  recover 
as  SIS  adB'  (be  amount  then  due.  But  Lord  EUtHboremg)i,  C.  J.  said,  the  only  question 
^'r**  "  rt'"'  *''"'"'^''  ^^^  ^'^  ^^°  furnished  with  resources  adequate  to  her  situation; 
aeecrdmc  '^  '"'  ''*'"  action  cannot  be  maintained;  the  husban'd  is  only  liable  to  case  of 
lo  herbiu-  insufficiency  of  funds;  and  if  her  means  be  adequate,  whether  they  are  de- 
biDd'i  ai-  rived  from  her  own  funds  ar  her  husband's,  it  makes  no  difference.  Hie  jury 
taatioB  ia  being  of  opinion  that  they  were  an  adequate  maintenance,  conwstent  with  her 
'''*'  husband's  properly,  found  a  verdict  for  defendant. 

6.  BuRRETT  V.  Booty.  T.  T.  1818.  C.  P.  8  Taunt.  543. 
thahol-'*'*  ^'  appeared  in  this  case  that  the  defendant  had,  on  separating  from  his  ivife 
band,  in  an  {'"^o  •'"'^  "o'  ""7  selHenient  on  her  marriage,  though  she  had  considerable  pro- 
action  for  psrty),  transferred  to  trustees,  for  her  use,  all  her  own  property,  and  oad 
naesMariaa  covenanted  for  her  enjoyment  thereof,  Iree  from  his  interference.  And  tbo 
aappJisd  lo  irutftees,  on  her  part,  covenanted  tliat  he  should  be  free  from  ^ny  demand  by 
tbo  wir*  ii^^  gf  allowance,  and  from  her  debts;  and  that  no  suit  should  be  instituted  by 
iaie''»lww- '"''  against  him  in  the  Ecclesiastical  Court.  The  wife,  however,  did  com- 
•da'dssd  menoe  proceedings  for  restitution  of  her  conjugal  rights,  and  obtained  judg- 
IraniTarTing  ment;  and  that  subsequently,  on  fresh  ill-treatment  of  the  wife  by  the  defend- 
ta  tmiteM  ant,  a  second  separation  took  place,  and  the  wife  lodged  with  the  plaintiff  for 
slaqi*  •BDi  aome  time,  on  which  his  dobi  accrued.  The  only  defence  offered  was,  the 
for  haroaa,  pi-o-Juctlon  of  the  deed  of  separation  and  transfer  before  mentioned.  The 
boldan  thai  J^'')'  f°"od  for  the  piainti  I'.  A  rule  niri  for  a  new  trial  being  obtained,  it  waa 
bo  mnil  gp  insisted  for  the  defendant,  that  as  the  re-cohabitation  of  the  defendant  with  hia 
fanber,  and  wife,  afler  the  execution  of  the  deed  in  question,  was  not  a  consequence  of 
abow  that  hJa  will,  but  compulsory,  and  in  opposition  to  it,  it  formed  no  part  of  the  case; 
tbo  tnutoM  ^J^^  ^^J^^  „„  absolute  transfer  like  the  present  was  distinguishable  from  a  rego- 
^j^P^jjlar  allowance;  as,  in  this  case,  the  conaide'ation  of  the  husband's  liability 
tot  bar  ba-  Was  destroyed  by  the  transfer. 

aaflt.  But  the  Court  refused  the  motion,  on  the  ground  that  the  defendant  had  not 

ahown  that  the  trustee:}  had  taken  possession  pursuant  to  the  terms  of  the  deed, 
and  observed,  that  it  was  incumbent  on  the  husband,  beside  making  a  provi- 
sion for  the  wife,  to  take  care  that  every  thing  necessary  to  carry  the  deed 
into  effect  was  perlormed  by  (he  trustees. 


■dovGooi^Ic 


BARON  AND  FEME.— Fur  JVi«wa.T«i  uJUr  Stparaium.  »9 

1.  WAiTHMiif  iND  AROTHKR  T.  Wakefikld.  M.  T.  1807.  N.  P.  1  Campb.  120.  Tlwhai- 

Action  for  goods  sold  aod  delivered.     Plea  genernl  issue.     It  appeared  that  rf  "^  "i^ 
the  goods  in  queation  were  furnished   for  the  defendant's  wife  after  she  bad  j,),^gP,l,, 
cenaed  to  cohabit  with  him,  but    it  was  shown  that,   af  er  the  goods   were  sent,  wire,iJibo' 
the  plaintiSii  having  received  inrormatioo  of  her  Biluation,  insisted  upon  having  he  dowDai 
the  money,  or  the  goods  returned,  on  which  occasion  defendant  was  present,  coliBbit 
snd  wished  all  the  articles  to  be  returned  but  she  refused.     Lord  Ellenborougfa  ]I*'^i^"v 
■aid,  in  general  when  a  man  and  his  wife  are   living  separate,  the  husband  is  -o"^,  °^ 
oa\y  liable  for  such  necesaaries  as  are  suitable  to  his  station  in  hf6;  but,  wheth'  rqmiabed 
•r  the  Biticles  are  so  or  not,  if  it  is  in  the  husband's  power  to  return  the  goods,  Iw  ia  prt^ 
aod  he  omita  to  do  so,  he  renders  himself  liable,  and  it  is  no  answer  to  say  that  <ii  s°d 
the  wife  is  disobedient,  because  he  must  be  supposed  to  exercise  hia  martial  *''"'  ""^ 
rights;  in  fact  it  was  his  duty,  when   payment  was  demanded,  to  control  the  ""^o  'r^ 
re-deJivery.  MmwJ. 

8.  Waithmah  and  another  v.  Wakefjelo.  M.  T.  1807  .N.  P.  1  Campb.  140. 
In  deciding  the  preceding  case,   Lord  Ellenborough,  C.  J,  said  if  the  hus- 
band be  privy  to  his  wife's  going  about  attended  by  a  livery  servant,  assuming 
a  slate  of  affluence  he  cannot  maintain,  he  must  suffer  the  consequences;  how-  And  if  ths 
ever  mncb  the  debts  incurred  by  her  may  be  beyond  his  means.     It  was  not  >rticlm  ba 
ooly  the  duty  of  tradesmen,  but  it  was  incumbent  upon  them,  tu  show  that  they  ponwpand 
had  made  necessary  inquiries,  for  the  purpose  of  ascertaining  the  situation  of  in^Jlr' 
a  stranger  beloro  they  gave  credit,  to  entitle  them  to  recover  in  an  action  more  tb«hiubBu4 
than  for  necessaries  suitable  to  the  husband's  means. 

■UiiWE  her  touoame,  ttie  indemnnu  may  recover,  IhaDgti  iaconsisteat  with  hi*  rniliitaation.  a.  ,i.-  },_- 
Q     II : ..    ur T    'P    loi-i    ir    a    no. i,    i  ii  oo  tno  "■■- 


9.  HoHNBOCKLE  v.  HoRNSuKV.  T.  T.  1817.  K.  B.  2  Stark.  177, 


Ths  defendant,  who  allowed  his  wife  a  separate  maintenance,  promised  to  be  aned  oa 
pay  the  amount  of  a  debt,  ivhieh  she  had  contracted  during  the  separation.  In  ■  promba, 
an  action  on  tha;  engagement.  Lord  Ellenborough,  C  J.  said,  the  defendant  ""P ''"'' 
wad  bound  by  "such  promise,  and  that  he  could  not  aflerwards  recede  fVom  it,  on  ^^  jty]^.*'^ 
the  ground  that  the  plaintilTknew  thathe  allowed  his  wife  aseparate  main- „  (^  |,i,|^ 
tenance,  and  that  he  had  made  the  promise  under  a  misapprehension  of  law.      ui  iiMbilitr 

!0.   Rawly.vs  v.  Vavdtkb.  M.  T.   1800.  N.  P.  3   Eap.  250.  f   56   \ 

*"  Assumpsit  for  necessaries  for  defendant's  wife  and  children.  Defence,  that  And  if  « 
defendant's'  wife  lived  apart  on  a  weekly  allowance,  and^that  that  fact  was  Pl'"J??j'"'' 
known  to  plaintiff  anterior  to  the  time  the  articles  were  furnished.  Lord  Eldoa  ,  "j°„  J^l^ 
said,  he  did  not  mean  to  lay  it  down  a»  law.  that  where  necessaries  were  fur-  |,j,  ^jf,  ^_ 
Dished  tor  children,  living  apart  from  their  father,  that  he  was  necessarily  lia-  tarthaMp- 
ble;  but  if  he  allowed  them'  to  continue  with  the  mother,  he  made  her  hia  araiion,  ba 
Uent,  and  authorised  her  to  contract  debta  for  their  support.  Verdict  tor  ^ivaabaran 
^aintiff  Z**^"' 

2.    By  hiuband's  ill-lrtntmfnt.  DnrehMaaa 

1 .  Todd  v.  Stohes.  E.  T.  1698.  K.  B.  1    Ld.  Raymond.  444;  S.  C    12  Mod.  ^na. 
244;  S.  C.  1  Salk.  116:  S.  P.  Harris  v.  Morris.  T.  T.  1801.    N.  P..  fortham.. 
K.  B.4.  Esp.  41. 
Per  Hbtt,  C.  J.     If  I  .  ^^  ^^^ 

her  for  reasonable  BXpensea,  donhMwifa 

S  Thompson  y.  Hervby,  H.  T.  I7G8,  K.  B.  4  Burr.  2178.   S.P.  Rawliks  v. 

Vandikc.  M,  T.  1800.  K.  B.  N.  P.  3  Esp.  220.  Orif.aftar 

On  a  motion  for  a  new  trial,  in  an  action  against  the  defendant  for  necesaaries  haTJDi 
furnished  to  his  wife  at  Bristol,  in  which  there  had  been  a  verdict  for  the  plain-  beenabaaat 
tiff,  it  appeared,  from  the  evidence  given  at  the  trial,  that  the  wife  had  a  pen- ''™" ''J™*' 
aion  during  pleasure,  from  the  crown,  determinable  at  the  will  of  the  king,  ofana^ihnl 
300/.  a  year,  granted  to  her  in  her  own  name,  but  not  by  any  a^^reement,  or  iha  door  a- 
otberwise,  appropriatc-l  at  all  to  her  own  use:  that  at  her  return  from  Bristol,  (aiait  bar;* 
the  defendant,  her  husband,  shut  his  doors  against  her;  that  he  had  never 
made,  or  agreed  to  make,  any  separate  allowance  to  her,  or  had  contributed 

*  Or  if  b;  btingiog  analher  woman  ooder  hia  roof  he  reudert'hia  hanna  aafit  for  iha  ra- 
odaaee  of  hia  wife,  who,  therenpan,  TamoTsi  tind  livaa  apart  rrom  him,  iia  ia  bonnd  to  pra- 
Tida  her  with  iMcoaaarie*.     Aldi*  i,  Chapman,  HS.  1  Sain  N.  P.  37*. 
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any  thing  towards  her  stipport  since'^e  had  so  shut  his  doors  sgainM  her;  nor 

h>(l  she  any  use  of  his  table,  eetvanla,  or  equipage,  and  there  was  evidence  of 

his  being  reputed  to  have  an  income  ofalioul  I  ,l!tKJi.  per  annum.     The  Court 

were  e sire mdy   clear  that  the  hirstiand  nas  liable  lo  this    action,  end  that  ihe 

verdict  obtained  against  him  ought  not  to   Lc  set  at^iiJc.      'iliCie  was  no  tf;tee- 

inent  they  suid,  fur  a  tseparatiun;  but  he   has  sent  her  ailrift  by  shutting  his 

doors  against  her.     As  she  had  no  sduiillante  into  liis  lioiiFe,  ehe  was  obliged 

•  to  procure  lodging  ornJ  maintenance  somewhere  else.     Every  man  is  obliged 

to  maintain  hia  wile,     1'hc  pension  is  only  a  voluntary  grace  and  bounty  of  I  he 

crown;  not  what  every  creditor  of  hem,  even  for  her  iieiei??»ry  rubsiMtnce 

[  57  ]     suitable  to  her  degree  anil  rank  of  life,  can  be  supposed  to  give  her  crctiit  upon. 

Rule  discharged. 

Orwher..  3.  EvvtRs  V.  lluTTos.  M.  T.  1800.  N.  P.  3  Esp  265. 

deedofas'        Aatumptit  lor  necessaries  for  defendant's  wile.      It  appeared  delendanl  had 

jl^.Kj.n  „  treated  his  wife  with  great  cruelty,  and  turned  her  outof  doors,   and  thai,  on 

aiccnledb;  ^^'  soliciting  to  be  received  again,  Ibe  defendant  refused  (n  do  il.      Defence, 

hubind  fc  that  defendant  secured  her  an  annual  allowance  bv  deed,  executed  by  himself 

wife,  but    and  wife;  but  it  appeared,  the  wife's  trustee,  who  wos  a  party  toil,  had  not  ex- 

nm  by  ihs   eculed  it.      Lord  LI  don  said,  if  a  wife  is  compelled  lo  lenve  her  homo,  to  avoid 

PDiDuii'on  il'-'realmenl  and  cruelty,  or  is  turned  out  ol  t^oira,  any  person  whn  granta  her 

her  behalf  "'■  asylum,  and    furnishes   her  with   neressariea  cor  respondent  with  the  huB- 

acd  coaae-  band's  rank  in  life  at  the  lime  of  separation*  mav  recover  the  timount  from  the 

qnenlJy        hunband.      As  lo  the  deed  ofseparulion,  that  niusi  be  considcied  as  mere  waste 

void,  and    paper,  as  the  wife  could  neither  execute  the  deed  or  covenant  with  the  dclend- 

b»  rernsM    ^^j^  unless  by  meaua  of  her  trustee,  who  had  not  "executed  the  deedi      The  de- 

ber  iaio  bii  ''ddant,  therefore,  could  not  he  sued  iipoo  it,  it  was  consequently  a  mere  nulli- 

hooia;        ty. — Verdict  for  plaintiff. 

4.  EoDtTON  V  Phe.nticb.  Cited  I  Selw.  N.  P.  275;  S.  C.  2  Stra.  1214.  S.  P. 
Or  if  he  ill  Harris  V.Morris.  T.  T.  IHII.N.  P.  4E8p-4l.  S.P.  KoeisoN  v.  Gos- 

i™i  or  r..  SOLD.  E.  T.  1 703.  6  Mod.  171;  S.  C.  1  Salk.  H  9. 

foM  to  ci^  Assumpsit  for  ^oods  sold  and  delivered  to  defendant's  wife.  Verdict  for 
iMr'wfl'lh*  P'^ii^'i^-  ^'^  motion  for  a  new  Irial,  it  appealed  that  defendant  and  wife  hiid 
liable  for  formerly  lodged  at  plaintilTs  house, during  which  lime  the  defendant  had  giien 
Deecsiatrn  plaintitT express  notice  nut  to  trust  defendant's  wife.  Afteinaids  tlelcndant 
furaiBhad  to  and-iris  wife  went  to  lodge  at  another  place,  where  defendant  used  bis  wife  ill. 
her,  Bliho'  after  which  they  separated,  and  defendant  refused  to  receive  her  again.  Rhe 
tbe'^plaintiff  •'^"'■^'*  l"'™  '**  maintain  her,  and  oflered  to  return  and  cohabit  with  him,  which 
iudividt.el-  ^^  refused,  and  struck  her,  and  declared  that  if  any  pBrson  trusted  her,  or 
'/•  gave  her  credit,  he  would  not  pay  them.     She  had   not  any  clolbes,  and  was 

wholly  destitute  of  necessaries.  The  goods  furnished  to'  her  by  plainliflwero 
necessaries,  and  suitable  to  the  condition  of  the  wife.  On  the  part  of  the  de- 
fendant jt  was  proved,  Ihat  defendant's  wife  used  to  pawn  her  clothes,  and  waa 
addicted  to  drinking;  that  plaintilThad  assisted  her  in  pawning  her  watch;  and 
that  defendant,  a  year  before  Ihey  parted,  had  expressly  forbidden  plaintiii'frcm 
trualing  defendant's  wife.  The  foundation  of  moving  for  a  new  trial  was,  that 
the  verdict  was  contrary  tolasv,  as  the  credit  given  lo  the  wife  is,  in  law  groun- 
ded on  the  supposed  assent  of  the  husband,  which  anj-enl  taimot  btr  supposed, 
where,  as  in  this  case,  there  is  an  express  prohibition,  I  ut  it  was  answered  , 
and  so  resolved  hy  the  Court,  that  allhough  Ihc  prehibilion  look  cITect,  an  d 
coalinued  in  force  during  the  cohabitation,  yet  such  piohibilion  could  not,  al'te  r 
the  cohabitation  ceased,  either  extinguish  or  lessen  llic  credit  lo  which  the  uiio 
WM by  law  entitled,  ailer  the  husband  bad  turned  her  awav,  and  refu!<c<Jto 
maintain  her;  for  the  husband,  by  such  conduct,  giive  his  wife  suchageneral 
credit  as  amounted  lo  a  revocation  of  the  prohibit  ion.  Jf  the  husband,  in  a 
t  69  ]  case  of  this  kind,  could  prohibit  one  person  from  Irua'ing  his  wife,  he  might, 
pari  raiione,  prohibit  many;  and  this  might  bo  cMended  so  far  as  to  deprive  ihe 
.wife  from  any  credit  whatsoever,  so  that  pnrlicular  prohibitions  niiglii  amount  to 
a  total  prohibition.  If  a  wife  leavea  her  hu.'il)and,  he  is  not  in  Uiat  cafe  an- 
swerable for  her  contracts.     Il  is  the  cohabitation  which  is  considered  as  the 
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evidence  of  the  husband's  assent  tothfl  contracts  made  by  his  wife  for  necesi<ft- 
ries;  but  if  the  husbnnd,  during  the  cohabitntion,  declares  his  dissent,  by  for- 
(>idding  any  perann  to  Iniat  his  wife,  nll-pcrsons  who  Imve  notice  of  such  dis- 
sent, trustihe  wife  at  tlieir  peril.  The  husUnnd  is  only  liable  on  account  of 
the  implied  as.'cnl  to  the  contracts  of  tlie  wife,  of  whi(-h'a-:sent  the  cohabiiaiion 
afterwards  induces  a  presumption;  nnd  wheu  he  declares  ihocontrarv,  there  Is 
not  any  lonsjer  room  tor  such  presumption.  I  ut  if  a  liusl.and  lurns  away  his 
wile,  he  gives  her  credit  wheievcr  alv:  goes,  and  must  pay  lor  neces^ajies 
vhich  have  been  provided  for  hur. 

5.  Harris  T.  Morris.  T.  T.  1801.  IV.  P.  4  Esp.  41. 

Assumpsit  for  necessaries  furnished  to  defendant's  wife.      It  appeared  tn  ev-  Or  tbe  pob 
idence,  that  the  defendant  had  turned  her  out  of  doors,  and  that  tlie  plainlitf'''^  *'""'"'' 
from  feelings  of  humanity,  toolt  her  under  his  roof,  and  furnished  her  (vjlh  the  IjLJ'kL'" 
necessaries   for  which  the  present  action  was  broui;Jit.      Defence,  that  he  had 
advertised  her  in  the  new-<pa;)crs,  cauIionin<r  the  public  not  to  (rust  her  on  his 
teiiponsibillty .     Lord  Keuyon    held,  that  if  a    man  lunis  his  wife  out  of  donrs, 
although  he  cautions  the  public  nM  to  give^her  creilit,  hn  shall  he  lin'i'e  for  ne- 
cessaries; for  the  taw  says,  that  ivliere  the  husband  turns  her  out  of  doors,  he 
sends  her  with  credit  for  reionabte  e-if.ensca.  Eolaoihing' 

6.   HoKwoun  V.  lI-;.K:-.n.  K.  T.  IfHI.  C.  P.  5  Taunt.  411.  Jmn  ihns 

This  action  was  for  necessaries  furuislintl  to  a  feme  covert,  the  wife  of  the  dc-  pet'ririiil  tI 
fendant,  who  had  quilled  her  husbanrl's  house  on  nc-ount  of  alleged  ill-treat-  "I""  *^ 
ment;  to  support  which  it  was  proved,  that  the  drfcndnnt  had  cohabited  with  '*'?™'  ™ 
another  woman  in  the  same  house,  and  had  confuted  his  wifu,  undcra  pretence  jnsiifv  bw 
of  insanity,  in  her  own  room,  when':c  she  esciiiiod,  and  obtained  the  necessa-  in  leaving 
lies,  which  were  the  sub}oct  of  this  action,  from  the  plalntif'  The  plaintifTlii' boase, 
waa  nonsuited;  and  on  motion  to  set  it  a-'ide,  t!ie  Cimrt  said,  that  aa  a  v  ife  has  «)  "  '" 
her  re'nedy  by  suit  for  nlimonv  or  divorce,  nothing  loss  than  absolute  persnnal  "'"''?  "!" 
violence  and  injury  would  justify  a  wife  in  leaving  her  husband^^  house. — Rule  (■*r''ne'l^e'«ir 
refused.  ,je,  ,uppli 

7.   II.)ncF.»  V.  Hoonrs.  II.  T.  ITnfi.  N.  P.  1  Esp.  411.  ed  i»  bur. 

Assumpsit  by  plainlilT  to  recover  a  sum  of  money  for  the  board  and  mainte- 
nance of  his  mijther.  who  had  been  comjioileil,  in  con^eqijence  of  di;lbndant'B  '^'"  einm 
ill-treatment,  to  leave  her  home.  It  appeared  in  evideucc,  she  left  her  home  P'*'.  "  I^ 
from  an  upprehoa^ij't  of  ill-treatment.  D.>l'inilnn''H  counsel  insisted,  thai  ',"a,"j"  , 
where  a  wife  voluntarily  quits  her  husband's  h'iii«ij,  llie  hinband  is  not  liable  render  itan 
for  necessaries.  But  Lord  Kiiuyou  said,  where  (lie  h-irne  of  the  wife  in  ren-  safe  for  her 
dcred  unsufe  from  his  ill-treatment,  It  i^  ef]uivalent  to  luruing  her  out  of  duors,  lo  live  with 
which  renders  the  husband  liable  fir  ni'i^es  arios.  hiia. 

8  Shei-hero  v.MicKou'..  H.  T.  1815.  K.  H.  N.  P.  3.  Cninpl),32a. 
The  defendant  having  illtr'^ii^i-d  hU  wife,  it  bo-nmn  ne.-e^snry  fvr  her  to  exhi-  ^^nd  i^'li«- 
Uit  articles  of  the  pease  a^ninst  him,   for  which  purpose  she  employed  the  (,ie  for 
plainii  r,  an  attorney,  for  the  recoverv  of  whose  bill  this  action  was  brought.        costa,"  if 

Ltrd  Eilcnboronf;!i,   C- J.   said,   if  the  exhibiting  ofthe  article^  of  the  peace  he  compel 
had  ap\»eared  to  be  uncalled  for,  I  should  have  held  this  action  not  maintaina-  '"'^  *''■ '" 
Uo;  but  as  she   had  a  right  of  apiicaliriT  to  the  law  for  piote;.liou,  she  must  ,"^^I;"f"j;g 
have  the  means  of  doing  it  cffei'tually,  a^ui  l>y  nc"c*-ily  her  hushuud  is  charge-  paacn  a- 
able  for  Ihe  expenses,  as  much  as  fur  w\-i  rtiicr  n^vcs.iarieB  "  aaiusi  him 

UriVBV  V.  Scott.  T.  T.  E^-  Chatiib.  1  Luv.  -J;  S,  C  1  Sid.  ICa;  S.  C.  1  A  t.ndeii- 
Mod.  1-24;  S.  C.  I  Keb.  G9;  S.  C.  1  Tine.  Ah.  -iW,;  S.  CBridg.  Rcp.2J.3.  nin"  "hu 
The  wife  of  the  defendant  ivunt  nivay  fo:n  him  without  hia  conicni;  during  ""PPl'*'  » 
the  separation,  the  latter,  who  did  not  allow  the  wife  any  m.iihtcnance,  cx]  ress-  "^o'liai 
If  forbad  the  plainti  I'to  deliver  any  (roods  to  hid  wife;  notwith-ifnnding  whiih,  voluuiaiilj 
the  plaintiff  sold  to  the  wife  silks  and    velvets,   and   Ihcu    brought    an   aclioTi  left  hur  hua 


with  bet  hoshand's  roncnrrenne, 

bidemployed  to  dtilend  her;  Sbepherd  v.  Mucliaal,  3  C'ani|ib.   : 


pepins  a  disorderly  house,  which  ilic     had  doii 


,  ba»d  afler 


ii.Gooi^Ic 


4S  BABON  AND  BEM£.— £iaUIW«>  o/HtM&awb. 

to  do  so,  against  the  husband  for  the  value  of  the  goods.  At  the  trial  the  jury  found  that 
does  ii  ia  the  goods  were  suitable  to  the  degree  of  the  husband;  and  afler  three  argu- 
huonn  ments  in  the  Court  of  King's  Bench,  the  judges  were  diTided  in  opinion,  where- 
ihe*hM-"  "P""  ^^^  ^"*  *'^'  adjourned  into  ihe  Eschequer  Chamber,  where  nine  judge* 
h»nd  can-  ■  held  [bat  the  husband  was  not  liable ;  The  wife  having  voluntarily  relinquished 
Dotbeaued.  her  claim  to  support  from  him,  by  haviog  removed  herself  &om  her  husbond'a 

residence. 
A  hoabsnd  4  By  imprUonmenI  of  the  Wife. 

iinotUdbte  Calverly  t.  Plommer.  t,T.  1670.  K.  B.2.  Lev.  16.  S.  P.  Fowlert.Di- 
Z^t'^r-  NELEY- JVI.T.  1739.  K.B.  2.  Stra.  1122. 

iJshed  hL»  -  I"  assumpsit  againat  the  defendaQl  fur  board  and  lodging  for  his  wife,  while 
wife  niih-  under  the  plainlifl's  care  as  a  gaoler.  It  appeared  that  the  defendant  lefl  hid 
oat  hii  cDD-  wife  in  the  country,  and  came  to  London,  and  married  another  woman,  for 
sent  by  tho  ^hioh  he  was  indicted,  arfd  his  wife  came  lo  London  !o  prosecute,  upon  which 
gaolBi  oFa  he  caused  her  to  be  arrested,  and  she  was  commiiteit  to  the  custody  of  the 
w™re«ho    plaintiff- 

b  confiaed.      i*"*  Hale,  C.  J.     The  defendant  is  not  chargeable,  without  some  evidence 
[  60  ]    of  his  consent;  such  as  he  visited  her  in  prison,  or  by  some  other  act  approving 
of  the  provision  made  by  (he  plaintilT.    But  exactly  the  reverse  appears,  as  she 
came  to  prosecute  him,  and  he  was  conviL'ted,  and  obtained  his  clergy  upon  her 
prosecution;  ifhe  would  not  allow  hor  necessaries,  she  ought  to  have  applied 
in  due  course  of  law  for  ber  maintenance.      Plaintiff  nonsuited. 
II)  For  nectssai-iea  ohtained  by  her  after  a  divorce  inihe  Mcchsiaalical  Cowl. 
TbBlitbili-  AysTEYv.  Manners.  M.  T.  I8IB.  C,  P.  N.  P.  Gow.  10. 

jj  of  tho  In  an  action  for  goods  sold  and  di^liverod,  it  appeared  that  in  181 1  a  sentence 

d  bw  orhto  "f  ntillily  of  marriage  was  pronounced  in  the  Ecclesiastical  Court,  and  the  de- 
wife   doei  'endant  separated  from  her  husband.     A  small  portion  of  the  goods  in  question 
Dot  cooii-    were  supplied  hefore  tbe  sentence,  but  the  greater  part  had  been  sold  afler  Uiat 
naeBtlei  ■  time;  the  goods  were  entered  in  the  plstnti  t's  books  as  snld  to  tbe  defendant, 
■enienci  of  and  not  loher  husbnnd.     On  the  question  being  raised,  whether  she  was  liable 
nallitj  of    jjjj,  (|jg  goods  supplied  before  Ihe  sentence,  Park,  J.  determined  in  the  nffirma- 
""""''■■     tive,  but  said  that  the  liability  of  a  husband  for  the  debts  of  his  wife,  did  not 
continue  alter  a  sentence  ofdivorce,  and  that  from  that  time,  he  was  in  no  re- 
spect answerable.  Sed  vide  Lewis  v.  I>3e,  5  0.  &.  C.  291  jS.  C.  5  D.  §■  B,  9B. 
fp)   On  decd»  extculed  by  her. 
Where  a  Whitr  V.  CuYtER.  H.  T.  1795.  K.  B.  6  T.  R.  176;  S.  C.  1  Esp.  200. 

wife  bu  By  articles  of  agreement  UHdcr  seal  between  tbe  defendant's  wife  and  L.  and 
Aiecuied  a  the  plaintiff,  tho  defendant's  wife  agreed  to  take  the  plaintiff  with  her  abroad 
dead  wi:h-  as  a  servant,  to  pay  her  certain  wages  as  long  as  she  continued  in  her  serviee 
oniherhns-  ^^j  [d^  expenses  of  her  passage  home  to  England,  in  case  of  a  dismissal,  the 
ihori'  Tho  "defendant's  wife  not  having  paid  ihe  plaintiff's  passage  home  according  to  the 
latter  may  covenant,  brought  an  action  of  assumpsit  against  the  defendant.  TTie  defend- 
ba  lued  ant  objected  that  tbe  action  was  misconceived,  for  that  the  plaintiff  should  have 
upon  ths  sued  upon  the  deed.  But  the  Court  were  of  opinion  that  the  action  would  lie, 
implied  The  covenant  by  the  wife  could  not  bind  her  husband,  she  having  no  authority 
«in|ple  con-  [g  [jj^  j  j,-,^  (,y  j^gj 

(k)  For  loTii  commUied  by  her. 
The  husband  is  answerable  for  all  the  torts  and  trespasses  committed  by  the 
wife  during  coverture;  I  Pac.  Ah.  tit.  Bamn  and  Feme,  L;  and  for  which  they 
must  be  jointly  sued  for  penalties  incurred  by  her  under  a  penal  statute. 
(t)  For  crimes  commilled  by  her. 
r  gl  -■  Rex  V,  T.tvLon,  E.  T-  1705.  K.  li.  3  Burr.  1679. 

The  bu!i-  "^^^  defendant  was  brought  up  by  habeas  corpus  from  Lancashire,  having 

band  i«,  in  been  committed  to  ibc  house  of  correction  for  disolieying  an  order  of  two  justi- 
no  GBM,  a-  ces, "  adjudging  her  child  to  be  a  bastard,  and  ordering  her  to  maintain  it,  by 
toenable  paying  Sd.  a  week,  for  so  long  a  time  as  tho  child  should  be  chargeable  to  the 
for  the  en-  parighj"  there  to  remain  without  bail  or  mninprize,  except  she  shall  put  in  suf- 
of  hii  wife  ficient  surety   "  lo  perform  tbe  said  order,  or  else.  Sic.  or  be  otherwise  dis- 
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chai^d  by  due  course  of  taiv."     Bha  vhs  HiunaTried  when  the  child  was  bom,  aodlMDeBd 
but  was  DOW  married  to  Taylor;  two  ohjecliona  wero  Inken;  IpI.  that  the  justi-  *""  ''*  !°" 
ceshad  no  power  under  iho  stat.  Hi  Eiiz.  c.  3.   to  moke  this  ordrr  of  mainlc-  fL'"'^j'o'" 
DBDce,  she  being  then  a  married  woman,  and  iiicapubjc  of  having  any  properly;  cniion 
besides,  the  husband  ouglil  to  havo  been  summoned;  '-Jdlv,  that  by  the  18  £hz. 
the  Jastices  are  obliged  to  commit  to  the  common  gaol,  and  here  it  was  to  the- 
house  of  correctioD.  . 

Ptr  Cur,  A  feme  covert  is  liable  to  be  prosecuted  for  crimes  committed  by 
her;  this  woman  had  disobeyed  (he  order  uf  the  justices)  and  the  IB  Eliz.  c.  3. 
prescribes  the  punniahment  here  inflicted  upon  her;  there  is  no  need  to  sum- 
mon the  husband  in  a  criminal  prosecution  against  the  wife;  ^dly;  it  is  within 
the  6  Geo.  I.e.  19,  a.  9.  which  authorises  the  justices  to  commit  vagrants  and 
other  criminal  persons,  charged  with  small  offences,  either  to  the  common 
gaol  or  house  of  correction;  for  she  is  committed  for  an  offence,  and  for  want 
of  sureties;  it  is  therefore  within  the  provisions  of  thnt  act,  aad  a  legal  commit- 
ment; and  it  is  better  for  her  than  a  committment  to  the  common  gaol.  All 
offences  are  personal,  and  no  change  of  the  offenders  circumstances  can  dis- 
charge her;  the  hushand  was  no  object  of  the  lau'. 

(j)  For  ^aone1|  paid  61/  (i  third  person  for  btrjimeral. 
Jenkins  v.  Tucker.  M.  T.  1788.  C.  P.  1  H.  Bl.  90. 

T^e  defendant,  alter  marrying  the  plaintifTs  daughter,  went  abroad,  leaving  Ad  action 
her  in  England,  and   during  his  absence  she  died,  aod  after  her  death,  the  lie*  bir  the 
plaintiff,  her  father,  expanded  money  in  discliarging  her  debts  and  maintaing  "''"•'»  *"■- 
her  child  in  a  manne   suitable  to  her  husband's  fortune,  and  in  defraying  the  ex-  'h"^,""' 
penses  of  her  fu^ieral,  brou|;ht  this  action  for  money  had  and   received,  to  reco-  f^^ai   to 
ret  the  same.    The  declaration  wns  for  necessaries  and  funeral  expenses,  with  recoser  iha 
the  usual  money  counts.     The  defendant  paid  money  into  court,  and  pleaded  money 
Don  assumpsit  as  to  the  residue.  which  be 

Per  Car.      We  think  that  the  debts  of  the  deceased  cannofbe   recovered;  "")''"•'* 
but  we  are  unanimously  of  opinion  that  there  is  a  sufficient  considfiration  'o  g^^'"[,g, 
support  this  action  for  the  funeral  espenses,  though  there  was  neither  request  daaih,  ia 
nor  assent  on  the  part  of  the  defendant,  for  the  plain  till' acted  in  the  honorable  derrajing 
discharge  of  a  duty  which  the  defendant  was  under  a  strict  legal  neces-  ^^°  eipan- 
sity  himself  of  performing,  and  which  common  decency  required  at  his  hands;  •«"''"  |ior 
the  money,  therefore,  which  the  plaintiff  paid  on  this  account,  was  paid  to  the  .v''^  lu,*? 
use  of  the  defendant.     Judgment  for  the  plainii.i:     See  5  Bl.  Rep.  1 117;  2  H.  \Ceact 
K.  a.>4. 

(C)  Op  thk  interest  a.vd  power  acquired  bt  the  wife  by  the  [  62  ] 

MAHni\CR. 

1.  In  1 


(ft)    To  enforce  cohabit aliitn. 

We  have  already  seen  thst  the  indissolubility  of  marriage  is  such,  that  the 
haaband  by  suit  in  the  spiritual  court  may  compel  cohabition,  and  the'first  prin- 
ciples of  justice  require  that  the  right  should  be  reuiprocnl.  This  species  of 
suit,  however,  may  be  in^ituted  greatly  to  the  prejudice. of  an  already  injured 
husband;  indeed,  instances  are  not  wailting  where  a  wife,  alter  a  formBl  decla- 
ration occasioned  by  her  own  misconduct,  has,  with  the  mere  intention  of  giving 
weight  to  a  demand  for  an  increased  allowance,  instituted  a  suit  for  the  restitu- 
tion of  her  conjugal  rights,  alleging  that  her  husband  had  withdrawn  himself 
from  her  society  without  lawful  cause*  but  on  the  other  hand  this  right  to  en- 
force the  duties  incident  to  the  matrimonial  contract  ia  attended  by  advantages 
which  more  than  counterbalance  any  occasional  abuse  of  the  privilege  it  affords; 
for  it  places  within  the  powoa  of  an  Innocent  wife,  an  effectual  protection 
j^inst  the  extreme  consequences  which  an  unfounded  calumny  might  produce 
by  its  operation  on  a  credulous  jealous  mind,  as  it  enables  her  to  put  an  un- 
principled husband  to  the  proof  of  whatever  malicious  accusations  he  may 
think  fit  to  publish  to  the  world  in  palliation  ofthe  wanton  desertion  of  hinfa- 
■nily,  or  as  a  pretext  for  withholding  that  maintenance  to  which  every  wife  is 

rima  facie  entitled,   in  proportion  to  the  fortune  and  rank  of  her  husband^ 

'eynder  on  Marriage. 
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(b)  To  prottcl  hfr  hmbandfroiainjairiet. 

In  a  fanner  voluino  (vol.  2.  p.  BIG.)  it  h;i9  been  shown  thai  ao  assault  maj* 

be  jusllticd  by  a  wife  in  delcnce  of  her  huaSand;  but  she  cannot  recover  dama- 

ges  for  an  iojury  tn  the  peraon  of  her  husband,  fbr  she  in  law  has  no  separate 

inieregt  daring  her  coverture. 

2.  Is  THi:  prtoPERTY  OP  iinn  HrsnAND. 

(a)   Righls  nfinfi  in-  her  hu',':a.:Ps  challfh  real.     ' 

The  mnrriTige  Iranslors  to  tlie  wife  no  legil  or  cqnilable  interest  in  her  hus- 
banJ's  chaUeU  re;il. 

('))  Rhhtsof  IIT/*f  in  her  husb"-«'l''t  ehatUb  ptrsonal. 
1.   tai;»wal. 

The  hnsh.ind  is  enlitlefl  ti  (ho  absolute  power  and  unlimited  controul  over 
his  own  personal  estate,  ftfanby  v.  Seoll,  Uriilg.  Hep.  2.77.  and  if  he  make  n 
will  disponing  of  the  wbole  of  it  to  others,  however  arbitrarily  or  capricioualy, 
the  wife  cannot  claim  any  part  of  the  property  in  opposition  to  such  a  disposi- 
[  63  ]  tion.  The  onlv  inJurosl  ?hc  pos^csjcs  in  hi,*  eUbcts  is  under  the  Btaluto'  of  dis- 
tributioas  {^11  &.  ti  Cur.  2.  c.  10,  ni.ide  perpcluai  1  Jac.  2,  c,  17.  b,  5,;)  this 
aot  cunfors  up,i:i  t!ie  wife,  ifshe  survive  her  huV)anii,  who  dies  ititestate,  leav- 
ing children,  and  without  linvinff  made  any  aeitjement  upon  the  marriage  to  the 
p-ejii'Jice  of  her  riglit,  oue  third  pnrt  of  his  persoia!  estate,  and  if  there  be  no 
child,  then  to  a  miicly.  This  slinro  to  her  busbaiid'a  personal  estate  may  be 
aii'rmen'ed  bv  piiticuJar  cuitum.  See  post,  tit.  Distributions,  statute  of"  Lon- 
d3n,  York," 

2.    Of  kcr  pln-mr,ney* 

Althouoh,  as  will  be  hereafter  shown,  transfers  cf  property  by  the  husband 
to  the  wife  are  voi  I  at  law,  yet  they  will  bo  supported  in  equity,  (post)  when  the 
transaction  is  boiinJUe,  and  not  intended  as  a  cover  for  fraud,  nor  such  an  un- 
reasonable act  as  to  prevent  that  court's  interference;  Itcard  v.  Beard,  3  Alk, 
1  i\  hence  gids  by  the  husband  to  his  w  fe  for  clothes,  or  to  purchitsc  ornaments 
or  for  hfir  separate  expenditure,  will  he  good  in  equity.  Such  gifts  are  known 
by  the  name  of  pin-monoy,  and  may  be  either  a  yearly  allowance  settled  upon 
the  wife  before  marriage,  or  gra'uitivis  !;if!s  or  payments  from  tune  to  time  bv 
him  to  her  afterwards,  Wlieu  sii^h  a  settlement  is  made  previously  to  the  mor- 
riase,  it  will  not  only  be  binding  upin  the  husband,  but  also  upon  his  creditors. 

If  an  annual  sum  be  secured  for  the  wife's  pin-mony,  for  her  apparel  and  ex- 
penses, and  the  husband  and  wife  coha'iit  together,  and  the  hu^liund  maintains 
hnr,  the  arrears  of  pin-money  are  not  recoverable,  (Thomas  v.  I'cnnct,  2  P. 
Wins.  541;  see  3  id,  3.13.)  beyond  the  year  (2  Ves.  190);  for  in  aucb  case 
she  is  supp->-;ed  to  have  been  satiitJod;'but  if  (lie  wife  lives  separate,  and  has 
no  allowanie,  an  aocou-it  of  arrears  of  pin-money  will  be  decreed.  (Aston  v. 
Aston,  1  Vc3.  2i57,)  iJut  if  she'  has  pin-money  secured  by  a  term,  and  runs 
B'vay  and  lives  in  ;idultery,  and  the  triislces  proceed  at  law,  to  recover  the 
term,  it  aeemi!b:>v  may  be  ieslrained;  but  it  she  left  her  husband  on  accouTit 
of  ill  usage,  or  olbtr  rciHona'ile  Kroufid-j,  or  (he  husband  acquiesced  in  her  de- 
parture, courts  of  eq'iitv  will  not  iuteipiso.  !\[,Jre  v.  S;aruo rough,  2  Eq.  Abr. 
1.^6. 

3.  Of  hfr  nlhw.-^,erp>-  fr^-n'a*  lni:r.;  [.-r. 

Thi.4  is  Qspecies  of  all'iwance  (othc  wite  by  (ho  husband,  somewhat  analo- 
gous to  pin-monev.  It  o'^ch's  when  he  permits  his  wife  (o  have  and  make  pro- 
fit of  certain  articles  of  bin  property,  either  for  her  own  use,  or  in  consideration 
ofher  anpplvi:iLr  the  fii;ni!;  with  particular  kin.U  of  necessaries;  or  when  he 
makesto  her  ayearly  nllcm-ance  for  (lie  kei-nin,-  of  hi=  hmt^is.  The  profits  In 
L  ®^  1  the  first  case,  and  the  saviiips  in  the  otiier,  will  in  equity  be  considered  as  (he 
wife's  own  separate  estate,  although  at  law  Ihev  belong  (n  the  husband,  upon 
the  principle  (bat  all  the  personal  property  wliicli  a  moriiod  woman  acquires  is 
that  ofher  husbanJ.  (Sir  Paul  Neale'a  case,  cited  in  Herbert  v.  Herbert, 
*  Spe  obiervalians  on  lliis  lubjecl,  Spect:itor,  No.  299.  Lord  Eldan,  in  Wheatley's 
cnie,  MS.  1804,  cltod  t  Mad.  Eq.  439,  d.  raid  I  ivtett  pia-motiaj,  jnd  lutv«  ■  ilrang  pra- 
judie*  against  it. 
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Pre.  Ch.  41;  3  P.  Wms.  337;  C  E.i.  Ca,  aliridg.  156.)  Tlieso  Havia<rs  l>eing 
deemsd  Ihe  aeparate  properly  oftlie  wife,  she  mny  eitbor  bequeath  them  by 
will  lu  a  feme  sole,  or  Jisjo^e  or  them  in  iior  lifb-time;  Pre.  Ch,  44;  2  Vero. 
536. 

4.   (y  her  pira;:k'rrnilla.* 

The  articles  compriaci]  umier  the  term  orparaphernaliainclude  sucli  npparel 
and  ornaniRnta  ofthi:  wife  ss  iira  suitable  to  lier  cooditlon  in  life.  What  are 
to  be  90  coaaidered  are  queiitiona  (o  be  decided  by  the  Court,  nnd  will  depend 
uaon  ihe  rank  anJ  fortune  of  the  parrien.  Gindsn's  cnie.  Moor.  il3;'2  Leon. 
Irif;;,Cro.  Car.  313;  1  Rol.  Ab.9ll;  Pre.  Ch.  27.  Pearls  and  jewels  uaually 
or  aomeliiiiea  wirii  by  the  wiH!,  or  gild  ringa  giver)  to  her  at  the  I'uiierala  of  rc- 
UtiuQ3i*2Eq,Ca.  Ab.  156;  properly  fall  within  this  term;  |  liol.  Ah  9il;3 
Aife.  33%.  Ofau^b  presents  orof  horotlier  paraphernalia,  a  wife  cannot  dia- 
p09s  by  gin  or  will  during  her  husband'a  iil'e.  Nor  can  he  dispose  of  them  by 
will  during  her  life,  although  he  may  sell  or  give  Ihesn  nuay;  1  P.  Will.  730; 
Wikoi  V.  G.>re,  11  Vin.  AS.  180.  pi.  19;  2  Atk.  78;  Scymore  »  Tresilian, 
SAtk.  35B  3R9;  and  with  thia  and  the  caacs  in  equity  agree  the  opinions  of 
Ber-'i-teij  and  Joitei,  JaHica,  in  Hastings  v.  Douglass,  Cro.  Car.  344.  If  then 
the  husband  bequeath  all  hia  wife's  jewola,  Stc.  to  booto  of  wiiioh  ahe  i:<  entitled 
Ki  paraphernalia,  the  di^positioa  will  be  disappointed  bo  far  only  as  regards  tho 
latter  jewels.  AnJ  when  such  a  general  disposition  is  made,  the  only  diSicut- 
ly  is  to  ascertain  what  shall  be  considered  paraphernalia,  and  what  no*. 

Paraphernalia  is  not  allowed  against  creditors;  2  Ves,  7;  eirept  when  gir- 
en  by  aatranger;  3  Atk.  39.1;  but  is  preferred  to  legacies;  Tipping  v.  Tip- 
(ting,  I  P.  Wini.  729;  Snchan  v.  Snelson,  3  A:k.  369;  and  the  assets  may  be 
mirahalled-,  2  P.  Wind.  542;  and  where  a  wife's  paraphernalia  had  been  ex- 
iiau-Ced  in  payment  of  her  husband's  debts,  upon  the  dcficieiwy  of  personal  as- 
sets, thtugh  the  Court  could  no'  decree  satisfaction  out  of  the  real  estates  de- 
v*.se  I,  vet  it  w.h  ds'ireed  ou!  of  the  real  estates  descended;  Amb.  6;  Probert 
T.  Clifford,  Reg  Lib.  fo.310;  3  Ak.369;  t-i/ie  2  P.  W.  544.  n;  nor  is  a  wife 
barred  of  bcr  paraphernalia  bv  a  bequest  of  furniture,  plate,  and  linen,  &c.  for 
her  life;  3  Atk.  217.  Mnrshall  v.  Blew;  nor  her  claim  disappointed  by  the  ef- 
fect of  the  option  of  a  creditor  having  a  double  fund  to  resort  to  in  adminiatra- 
tionof  the  assela;  8  Ves.  397,  Aidvichv.  Cooper.  Andif  a  husband  pledges 
his  wife's  paraphernalia,  bis  personal  estate  if  suflicient,  shall  be  liable  to  re- 
deem them;  3  Alk. 

5.   Of  alinong  on  a  separation.  L  "^  ] 

Axos.  H.  T.  1631,  K.  B.  2  Shower.  282.  S.  P.  admitted  in  Manbt  v.  Scott.  =■;''•  f" 

Bridg.Rep.251.  S>"li,. 

On  a  suit  for  alimony,  the  Court  were  of  opinion  that  there  formerly  being  ■litnied  la 
no  spiritual  courts,  nor  civil  law,  the  Chancery  had  the  jurisdiction.    I  ut  since  ih»  »piriis- 
tliere  are  courts  of  Christian,  the  Chancery  oiightto  allow  a  demurrer  to  a  bill  »' «oa"fct 
r.tr  alimonir.     See  2  Vorn.  403;  Lit.  73;  Ch.  Rep.  4).  164.  187.  224;  2  Com. 
D,g  Chancery,  2  D;   I  Mod.  Eq.  335,  n,  I. 

•  In  tha  eiiil  lair  Ihsj  are  thn*  doseribed: — FlSiia  parophernR  amit  qna  mnlier  ultra  io- 
tsm  adfitrr,  ei  ds  hit  bon'u  insiituiadmini'lrntiDnainlutbet  ita  at  sinaapecinii  uioria  admin- 
ittfUioaem  fia'iet,  ila  nt  aiae  speciati  aiirii  m  adato  el  agere  ct  confenir*  paioil;  Mmsinc 
OB  Iha  Inilitalea,  p.  97. 

t  And  coon*  oF  equity  will  not  tntnicB  an  auroemont  for  a  leparale  msinlenaneB  whar* 
the  contntcE  reili  in  articles  belwesQ  ttie  hasband  &  the  nlfe,  the  gpiritual  court  being  conn- 
darad  ■■  h.tviag  exeluiive  cagnizMtct  of  the  rifhis  nud  dnll"*  ariiing  from  the  stitaof  mar- 
riijn;  hb  Ch  Rep.  44;  1  Vea.  IT;  S.  C.  S  Alk.  SO:  3  MerT,  368^  8  Bro.  614;  2  Alt. 
SI  I:  S  Coi,  99;  3  Ve).  861,  II  Vea,  M%:  2  Dieh.  791.  Bat  though  tha  Cnart  ofClian. 
Mrj  cannot  dacraa  alimonj,  or  a  aepiralioa.  yal  it  can  entnTco  srtielef  of  aeparslion  vo- 
lanlaril/  entered  inlo  between  the  purtie-i;  Gilb,  Eq.  Rep,  142,-  Angiar  v.  Anzler,  Pr.  la 
Ch.  *19.  And  whera  i  wife  tiled  a  hill  for  perfarainncD  nf  an  igreemant,  and  For  alimony, 
ahi  being  conipallsd,  by  her  huaband'n  craelty,  to  leave  him,  IheConrl  decreed  har  5O0/. 
ta  earrj  on  tha  Hit;  Diek,  498,  Yeo  v.  Yen.     Sn  where  b  husband  by  force  conipelled  his 

tsoe,  aqnitf  will  dacrea  proper  iiiaiatanan?«;  0  Br.  P,  C.  Lambert  *.  Lraibart.     By  dded 
neeuled  hcfoca  mirriaia,  it  was  urced,  that  if  10;  aaparilien  ihoald  tali*  plica  by  tbc  do> 
Vol.   IV.   •  8 
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A  eonrt  of  (D'    Of  hkh  rowEB  ovm  iifr  owv  or  sepaR: 

U<*  h»  .1-  J    DiviEov  V.   Atk-sso-1.  M.  T.  ITM.  K.  B.  5  T.  R.  43*. 

tended  It.  The  testator  dt  viyed  ?niiie  l:inds,   in  whirh  collierira  had  sfnce   been  discfr- 

T  m'i  V"*^!  '" 'hree  pcrsoiiP,  in  (rust  to  sell  for  the  benefit  of  others,  of  whom  B, 
10  iho  wif*  (sf-erwiirds  the  wife  of  A.)  wasone,  nnd  until  sde  the  Iruaiees  were  to  receive 
■gninii  hef  the  rents,  and  to  i<ay  a  part  of  them  to  B.  for  her  lole  and  leparate  um,  Tbe 
haibmnd,  landa  were  not  eold,  and  the  Iruslees  lel  the  collieries.  Delore  B's  niarriage 
•Tan  whoiB  ghe  conveyed  one-eighlh  part  of  the  profits  of  the  coUories  to  C.  tho  pliiintiff's 
"r  c?"*!**  "'f^i  '""'  '°  "  fw^tee  for  her',  to  her  sole  and  eeparaie  use.  The  trustees  id 
L  ^~     I    the  will  having  notice  ofthe  conveyani;e  to  C,  piiid  to  B.  hershare  of  the  rent 

tha  di^ed,      Diiitj  which  iht  wifa  nag  pnaaensed  of,  and  alie  sliould  re 

bj  which  the  eoDlroulof  har  haahnnd:  hoi  IT  unch  noparminn  ihould  laHB  place  bi  me  imtonce,  or 
het  title  to  by  the  mean*  of  the  hnnband.  (lien  the  nifa  vliuqid  receive  the  whole  atmaitj.  Ei|Dit;  nitl. 
■epunle  anppnrt  this  Bgraement;  and  if  (he  aeparalion  oppeam  (e  be  canicd  by  l!ie  nieanaorihe  hnii- 
pioperty  band,  the  nifa  ihall  baie  lb*  whole  annnitj  duiin(9Dch  ieparalioniS  Ridgw.  P.  C.  2eS. 
waa  cr«at-   Hoara  v.  Koare. 

In  (he  ipiritnal  eourta,  alimony  is  that  legal  propottion  of  lliehsiband'i  aaUle  which  ta 
■llotl«d  to  (he  wife  fur  har  mainlonnnce  fluting  ihe  pendency  of  a  anit  betwaea  Ihem,  or 
(Hflsr  1  lentance  efdivora  by  rennon  oflhocruDll,^  or  adultery  of  ihehnaband  )  the  parma- 
lien(  allowance  to  be  poid  by  tha  husband  lo  tSe  wife  linring  tile  period  of  iheir  leparBlioD. 
In  all  loiu  of  divorce,  ocioita  for  the  rpminilion  of  conjDgai  rights,  01  in  roils  of  nollity 
(iflhe  nnllilybeproinoted  by  tna  hnaband),  aaaonn  B»  ,(b«  Court  ia  judicially  infcrioed 
that  a/art  of  marriage  hai  laken  place,  it  ia  coinpotenl  lo  lbs  wile  (o  apply  (or  alimony 
pending  ihn  anil.  The  qnnntnin  of  alimnny  (o  be  uaigned  depends  ob  tbodiscreiioa  ofthe 
Conrt;  and  when  the  anm  i*  no(  agraed  opOD  between  (ha  agenti  of  the    partiea    (at  aome- 

the  bnibatid,  ia  ao(  forlliin  a  plea,  lechnically  called  an  AllsiiBtionar  FBcaliiai,  le  vibicb 
hia  aniwer,  o'n  oath,  ia  required;  and  il  i«  nanally  on  that  evidence  alnne  that  Ihe  Coorl 
praceeda  to  fi>  the  alluwance  payable  lo  the  wife  pending  tlie  anit,  and  aAer  aeotence  (if 
ahflobtsiin  adivocca),  tn  dBlermiae  on  the  amount  of  the  pormaoeul  aliiDOoy,  S  llaggaid. 
2O0. 

*  In  prior parta  ofthia  work  we  have  aaen,  that,  wilh  rer^  few  eicaptiani,  the  common 
laio  will  not  permit  the  wife  lo  take  or  enjoy  real  or  pemonal  eatate  aepitale  from,  and  In* 
dependent  of,  hei  hnsband.  Buttbix  role  or  ItHhilUy  bni  bc^en  iu  manjinatanceg  related, 
and  it  will  he  aaao  fra.u  iha  few  ca^ei  ubridged  in  the  «!\1,  that  the  capacity  at  Iha  wife  to 
enjoy  propeily  eeparato  from  hor  )iD9b.thd  hia  been  acknowledged,  even  in    couila  of  law. 

The  inUrpoaition  oflrnilae*.  Beams  at  (irsl  lo  have  been  easenlially  nccBWiry,  in  order 
to  prolect  iho  wife'e  aeparate  intereat;  I  P.  Win*.  125;  2  id.  19;  end  legulurlj,  where 
property  is  intaniled  to  be  given  orsettlBd  npon  married  womeo  for  their  aeparaM  nic,  it 
onghllo  boTBHted  in  Iraalee*;  Barnb.  IR7.  20G;  aee^nit  "  Marriage  Belli  em  enl;"  but  it 
haa  now  baea  long  eilabliahad,  thatifland  or  paraonalty  be  deviaad  or  aettled  lo  or  npon 
•  marriel  woman,  for  bereepnrate  aae,  wilhoot  ihe  piecaation  of  veMing  it  in  linsteee,  alill 
in  equity  tlia  inlentioo  will  be  alFeclaated,  and  the  wife's  inlerett  protected  by  iha  conver- 
■innofhar  hnab.ind  into  a  troalee  for  her;  2  P.  Wmi.  Sl(!;  9  Vea.  CBS;  id.  ST6;  and  ibi* 
ntheeslQle  ia  given   lo    the  hnaband  for 


ir  aaparate  porpoaaa; 


enfan 


■oiigliaai  in  bankroplcy,  and  under  tbe  inao 

Iveni 

;  dehlor's  act,  and    againat  Iru 

eonrayance  from  the  huabind  to  pay  debii. 

fio 

1  the  title  of  a  purch.i«er  fium 

without  notice  of  tha  i™i,  will  not  be  di> 

inrbr 

■d;  9Ve».  58.1. 

ng« 

ihich  qaealinna  have    been  r,-ii 

they  ■nunffiaianl  tacreBlaalrn>lforibe>v 

^Ife". 

1  lepaiale  nae,  njoy  Le  found 

tieni  Talno: 

"  To  the  wife's  aole  and  anparate  Dae,"  elearlv  aolBcea  (o  create  a  aepante  inloml; 
Coop.  Rep.  288;  1  Mad.  191);  or  Ihnt  she  sball  enjoy  and  reetive  the  iaauai  and  prolita 
of  a  moiety  of  the  wtata;  2  Alk.  Sb8;  or  thai  the  bsqnest  ia  given  for  the  livelihood  ofthe 
wife;  S  Ath.  S99i  or  ihal  her  reeaipli  ebalt  be  a  anlficient  discharge;  S  Bro.  C.  C.  S8Z; 
or  that  Ihemoney  be  paid  into  her  own  handa;  B  Vaa.  jdd.  640;  or  iha  I  Ihe  aeDnritiea  for 
th«  money  shall  be  given  up  lo  bar  by  tbe  execalora  on  demand;  2  Coi.  Rep.  414.  On 
tbe  other  hand,  Iheae  worda  have  been  holden,  not  to  prolecl  tha  pr(<perl)  from  tbe  hna- 
bind's  control;  thai  A.  Ei.  shall  pnrcliaae  in  his  own  name  an  annuity  of  HI}/,  for  the  life  of 
C.  D.,  and  to  pay  the  aame  In  her  and  hai  ani^na:  1  Cb.  Ca.  1»4;  3  \e*.  166;  fi  Vea. 
61T.  n;  or  a  direclion  that  the  inonay  shall  be  paid  te  her,  and  for  hfr  use,  daring  her 
life,  or  to  and  for  ber  own  nae;  3  Bro.  C.  C.  873.  by  Bell 

Fintti  toaerl  hnvins  aeparata  eslalee  are  aa  to  aneii  aitataa  considered  as/emri  tole;  8 
Br.  P.  C.  rraeman  v.  Mora,  878;  8  Br.  Ch.  Ca.  8  Feltiplaee  v.  Gor;es,-  Iherefora,  nbelber 
a  power  of  disposal  be  vested  in  tbam;  13  Vea.   190;  9  Vee.  620;  by   Iha  deed  crealili| 
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UDilertlie  will.  C's  husliand  brought  an  action  of  a^inwpsU  Bgainst  the  hus-  ed.  liordibj 
IwnJ  of  11.  to  recover  one-eig'ith  part  ofthe  rent,  u])oii  the  ground  that  as  no  'hBt|wri.on» 
trustee  was  appointed  for  llie  pluiiili  \  *a  wife,  in  tho  tonvevonce  made  to  her,  ^'j"!"^  JJ^ 
it  was  in  law«  conveyance  to  the  husband,  who  alone  hud  (he  right  to  sue  for  te^a  far  iba 
the  money.  But  the  Court  held  that  the  trustees  uttJcr  the  will,  in  whom  the  pananfrsiu 
legal  estate  was  vested,  were  to  be  considered  as  trusleesfo.-  C.  the  plaiiui.t  's    [  6a  ] 

mehaatalu,  or  not,  thnyalMolalalj  di«p<»e  of  niich  estulei,  or  oT  money  isved  outorihom;  jl^l^gj 
2  Veto.  b35;  Unre  v    Knight.  3  Atk.  TU9;  Utarie  t.  Greenbiok,  1  Vss.  8(13;   1    Eq.  Abr.  „,ra  nlia 
3-16.  pi.  18;  and  Ibis  willioul  eiainmntioD!  13  Vai.  I»U;  or  joining  Irurieoi;   1    Vea.  SIT.  ,„  bacon- 
GrigbyT.Coi;  1*  Vei.  547.   EasoJ  v.  Atkini.     Real  j>ropen]>  too  u  lubjecl    lo  luch  di*- ,i(j,f,j  ^ 
ponilon,  09  well  ■■  penonal;  B  Br.  P.  C.  IfiS.      Wright  v.  Cutio^iin;  and  pinanal  salnta  lo  tmiust  far 
the  wife'i  aepiirale  me  Tar  lire,  and  sAer  her  deaih  la  such  panion  as  aha  ahould  hy  wiM  np-  |,^, 
painl,  or  in  dcfinll  of  *uch  appointment  lo  her  execulata,  aaema  to  give    har  iha  abwlate 
diapau]  daring  lifti,   (oc  panonal  pioperly,  UniiLcd  10  ana  and  hi*  aiecntora,  i«  ai   ibaoiatt 
aiUnd  lo  one  and  hia  bain;  and  tho  ciue  oPi^ocket  and  Wray,  4  Br.    C.    C.    489,  aMiua 
orarroted  by  thai  of  llaitly  v.  Thomad,  15  Vea.  5!)6;eeB  niaa  Anderaon  v.  Dawaon,  IS  Vca' 
B36;  BradlajT.PeiialD,  S  Vea.  S2.>;  3  Von.  299.   llalea  r.  Margemin. 

Where  than  tha  wifa  hasaaaljneii  her  aeparale  property,  the  aaa^gnee  tnay  have  Iha  IrnM 
eieealed  ia  erinily;  bnt  n  gener.il  creditor,  it  haa  been  Ihonghl,  capnot  in  equity  ba  paid 
oalof  that propany ;  neitherwill  eqnily,  in  Keneral,  make  good  a-cantract  igjiiisl  a  mar- 
ried woman  oo  which  «he  caniiol  ba  aued  ul  law;  1!  Vea.  Jan.  150.  16S;  Daka  of  Bollon  *. 
.  Williatiig,  4  Dr.  Cb.  Ca.  80<).  31 1.  Ilii>rsver,  a  woman  hiving  i  aep;irn(e  eatata  will  ba 
boand  lo  a  apeoiGe  perTormnncei  anleaa  there  be  pruuf  of  Traud  or  undua  inflaence  on  the 
put  of  Ih:  baiband;  3  Br.  Ch.  Rep.  340;  Pjbua  v  Smith,  I  V«a.  }Bu.  189;  and  it  baa 
alaa  been  determined,  thiit  a  court  of  cijuily  will  compel  her  bair  to  convoy  to  Ihe  pdrty  la 
whose  favour  an  agree-nent  hoa  heai  mado;  Stir.  P.  C.  IBS.  Wright  v.  Cadog.in;  Rippon 
T.  Dowding,  \inqT.  o65.  And  w  hire  a  marriod  woman  agreed  to  pay  bar  landlord  an  ad- 
dilioaal  rent  oat  of  ber  leparale  e«uta  (without  the  knowledge  af  her  hsaband),  in  conii- 
deration  of  greater  repiira,  a  bill  by  Ihe  huab.ind,  filed  for  a  return  of  the  money,  and  an{- 

KtiigH  rmud  on  him,  waidisiniMed;  2  Br.  Ch.  Ce.  lS;MdsteM  v.  taller,  1  Vea.jun.  518. 
a  bond  too  of  a /r me  coterl,  at  a  aaretv,  waa  enforcvd  agninat  her  aepar.ile  aatale;  IB 
Vra.536.  Heatlyv.  Tliomaa;  and  where  feme  eaccrt,  having  aeparate  eatiita,  borrnwad 
Bioney  OD  t>ond,  and  died  If-n  yean  aflor.  it  w;ig  decreed  iha  bond  ahonld  ba  aatialiad  ool  of 
tha  wife's  asaels  left  by  wiTl,  nlthoajli  the  huaband  inaiated  on  the  itftjote  of  limltatinna;  1 
r.  Wma.  1 44.  Norton  v.  Turvile.  it  baa  been  likewiae  holdan,  thai  the  aeparate  property 
miy  be  applied  to  the  di.4ch.irga  <if  a  banJeiven  by  iba  wife  before  marriage;  but  thia  wo* 
wfaere  Iho  linabjnd  b:id  aba=anderl,  ao  Ihallia  could  not  ba  aened;  for  lierore  that  occnr- 
lence,  ifae  plaintilTafirit  hill  agiinrt  the  wife 'a  aeparate  property  waa  diamiwad;  1  Br. 
Ch.    Rep.  Briscoe  T.  Kennedy,  ciled 

AI«o  if  a  yeine  eorert  baviai  aeparate  properly  borrows  money,  and  OTerutea  a  bond; 
BalViD  T.  Clark;  17  Vea.  3GJ;  or  «i]tera  into  a  bOod  jointly  with  her  hnsbsnd  aa  a  aecariiy 
for  Win  iihU,  this  will  give  a  fooud.itioii  to  deninnd  the  money  out  of  her  separate  eatata; 
and  her  dact3r,ilionj  in  ancb  cos !  may  be  rend  iu  evidence  agaiuat  her;  2  Ven.  190;  Nor- 
too  r.  Tarvil,  2  P,  Wmi.  144;  Hulmo  v-  Tenant,  1  Br.  Ch.  Rep.  18;  Stanford  v.  Mar- 
shall; 2  Atk.  69;  (hn  bond,  though  ■  nullity,  ia  evidence  oi  ner  iniention;  par  Lord  Eldon, 
in  Parkei  v.  White,  1 1  Ves.  20».  Sa  a  grant  of  an  annnily  by  a  married  woman  ont  of 
bar  sepiTBle  eawte  wjs  eal:iblighcd  (notwithstanding  notice  by  the  trnaleog  thai  they  wonM 
only  pay  lo  the  wife  haraelf):  lliHtr.inaaction,  [hough  for  her  hnsband's  henelit  being  her 
deliberate  act  when  awareof  whit  s^id  waa  duiag;  14  Ves.  642;  Essex  v.  Atkins,  9  Vea. 
HO, 

On  »  review  of  all  the  autlioHlioa,  it  reams  that  a  feme  covert  having  a  power  of  diapo- 
lition  over  il,  may  give  bar  eatme  to  her  husband,  aa  welt  aa  lo  any  one  else,  however  for- 
Di.ilJy  and  strictly  it  may  ba  limited  to  her  separate  ose;  1 1  Vea.  209.  Parkea  v.  While. — 
BhI  ihoigh  the  cases  nerar  intended  to  forbid  this;  where  the  huaband  behaves  well,  y«l 
it  is  an  act  lh.it  the  Court  looks  on  with  the  utinntt  je:iIoiisy;  Ting,  243. 

A  wife,  without  her  buiband,  may  eienule  a  naked  uulhorily,  whelhor  given  befura  or 
after  coverture,  and  though  no  special  words  are  uaud  to  di.ipeiiaa  with  Ihe  disability  of 
eoverture;  Co.  Lit,  186.  The  rule  ia  the  a:imo,  where  both  an  intereit  and  an  authority 
psM  lo  the  wife,  if  the  ODthorily  ia  collateral  to,  and  doth  nul  flow  from  the  inleresi,  be- 
eiDse  then  tha  two  are  aa  anconnesled  ai  if  they  were  ve.itsd  in  dil'ersnt  parsoaa;  Kep. 
Te-np.  Finjh.  3ie.  At  tooa/r'iii'  co-ierl  may  without  htr  hniband  convey  lands  in  eie- 
Mtion  ofn  mere  pi'o;r  ur  ailherity,  ao  may  she  with  elual  eiyeet  in  peiforiiiance  nf  ■ 
eanditiofi  where  land  n  vested  iu  ber  on  condition  tii  cuntcy  In  others;  W.  Jonen.  137-8, 
Tha  reasoe  why  io  iheao  iiiJtaii",e3  the  wife  mjy  convey  wi'thonl  her  buabanil,  seenia  lo  he 
thit  he  can  receive  iia  projadicu  rio:ii  herucl'i;  but  ug^'ml  one  mlgSit  arise  to  olhen,  if  hit 
can^urrenea  should  be d'lentlal.  Vet  if  the  leg,ile-:t,ile  of  lands  is  vested  iu  a  married  wo- 
min  on  trn't  for  .nno*her,  aame  Im'd  ib'it  all?  c;inn:i<  pns*  il  lo  restiii  file  Irnst,  nuloia  the 
haabaad  joins,  and  timrer ire  thai  if  she  mriliei  feoir.uenl  or  fine  without  him,  the  first  will 
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wife,  and  ihat  Ihe  hiisliaad  WIS  not  entitled  to  recover  in  the  action.  And 
Lord  KcnyoD,  C.  J.  obBervetl  (hiil  the  interests  of  the  plaintiir  and  his  wife 
were  in  direct  oppoaition  lo  each  other,  and  that  if  the  Court  pcrmilled  him  lo 
recover  the  money  which  was  intended  for  her  separate  use,  her  separate  right 
would  be  destroyed. 
Andraeh  y.  J^eaulev.  Dodd.  E.  T,   ITflC.  K.  B.  1  T.  R,  195. 

wtJl  be  the  Lands  were  devised  to  trustees  in  iruB',  lo  pay  the  rents  and  profits  to  "F. 
tlia^iDieii-  '•'' ''I*!  who  was  then  married,  or  to  such  pereon  as  she  should  appoint,  not- 
lion  ia  eoo-  ivilh^tanding  her  coverture,  but  iiul  into  her  hueband's  handgj  with  «  direction 
tidiired  to  that  such  rents  and  profits  should  not  be  subject  to  any  control,  managenient, 
be  ■oOiui-  or  disposal  of  her  hitsbanil,  nor  liable  to  any  debts  whiLh  lie  had  or  should 
enily  cle«r  contrsot;  the  eatne  being  expressed  to  le  designed  by  the  testator  ibr  the 
lo  rnise  a  wife's  separate  use  and  bencf.f,  and  to  he  al  her  own  disposal,  notwithstanding 
^j^gij"jg_  '  tqverlure,  wilh  remainder  (aller  inserting  trustees  lo  preserve  contingent  re- 
paiBie  ms  mainders'  to  the  isz^ue  male  of  F.  in  tail,  remainder  to  her  issue  female.  F.'s 
Kgiiax  a  husband  died  between  the  date  of  the  will  and  the  making  of  the  codicil  after 
McoDd  bus-  menlioned,  and  she  married  G.  afler  the  teslalor's  death.  The  codicil  noticed 
^"^i  the  death  of  F.'s  hii=hnnd,  and  confirmed  the  will  in  all  parliculars  not  altered 

or  revoked  "by  it.  Question  whether,  under  the  will  and  codicil,  ihe  separate 
(injnyraent  of  the  rentd,  &.c.  by  F.  was  ciinfmcd  to  the  life  of  the  first  husband, 
or  whether  it  was  avnilahle  against  every  future  huaband.  And  it  was  deter- 
mined thill,  according  lo  the  Inie  cnnstrui:tiun  of  the  will  and  codicil,  the. 
latter  expressly  mentioning  the  death  of  the  Rrst  husband,  and  still  continuing 
v«r(  Diir'*'  '^°  restriction,  the  testator  inteiidird  that  F  should  enjoy  the  lands  free  Ironi 
di«po»ar    'l*^  control  of  any  husband.      See  tide  Curleay. 

property  ia  5.  Sc.m.MEi,  v.  Wilkinson.  T.  T.  1802.    K.  B.  2  East.  .WQ. 

autreilrait       Per  Ctir.     The   husband's  consent  is   not  ucessary  to  the   validity  of  the 
hy  Will        wife's  will  of  property  which  she  has  in  aiilie  liioii  as  e.xeculrix.     Vide  unit, 
r^"'?"  39  and  41. 
\V^^  '    -J-  ScAMMEi.  A>n  othfrs  v  V.-h.mn«".  ..-:n  .not,,:  r.  T.  T.  1202.  K.  U.  2 

Eaot.  50% 
A  marrJMl         A  declaration   in  prohibition   averred   that  a  suit  had  been  instituted  by  the 
.womna  caa  defendant   in  on  ecclesiuslical  court  against  the  plainii  s,  next   of  kin  of  one 
n»|  >>>■•       A.    B.,  wife  of  E.   F.,  calling  upon  them  to  leave  in  the  registry  of  (lie  said 
will  madg    ^a\tri  the   probate  of  the  pretended  leatament   of  the  said  A.  \  .,  iheretolbre 
Tirtore        granted  to  the  said  defendants  as  executors  under  certain  limitations,  and  lo 
even  with    show   cause    why  the   same   ahould   not   he   rnvokcd,  and   a  general  probate 
her  has-       granted  to  the  said  executors;  inasmuch  as  one  G,  D.,  since   deceased,  made 
h^nd'i  COB-  his  will,  and  appointed  A.  B.  his  sole  executor  and    residuary  legatee,  and  an 
•eat,  dn-     E.jF.  had  made  his  will,  and  thereby  bequeathed  the  residue  of  his  personal 
MrtT  ac"'  estate  to  A.  B  ,  and,  in  case  of  her  dcrpase  during  his  life-time,  to  her  execu- 
quiied  by     '""i  directing  the  same  (o  be  disposed  in  such  manner  as  A.  B,  should  ap- 
her  afler       point,  and  in  such  hi^  hist  testament  mnde   the   said  defendants  cxccutora  ond 
hii  denih.    trustees  for  hi.4  wife;  and  forasmuch  as  the  said  A.  B.  did  with  her  husband's 
[     69    J  approbation  execute  her  will,  which  was  also  attested  by  him,  giving  what  she 
might  he  entitled  to  ut  the  time  of  her  decease  to  one  of  the  said  defendants, 
and  appointed  her  and  the  other  executors;  it  further  appearing  that  E    F. 
died  in  the  life-lime  of  the  said  A .  B.,  and  that  she  died  without  revoking  her 
said  will;  that  her  will  was  proved,  and  probate  incautiously  granted  to  the 
defendants  with  a  limitation,  to  the  right  and  interest  which  she  took  under  the 
be  void,  the  Utter  Toidalila.     TYAs  waft  the  opinion  of  Jone«,  J.  ia   Coalet  and  I'pley,  biit 
Whillaek  &nd  Doddridge,  jDilices,  dinenled,  and  h«ld  ihut  ibehoBband's  Jainiag  vtA*  not 
any  mors  reriui^ite  than  in  the  oilier  rs'rs;  W.  Jonr.i     l:iT.     I'eih.-ipii,   however,    Jonea't 
apinioQ  may  be  inntt  conformnble  to  atricllj  kgal  doFtiine,    and  hin  thn<  dintingiiishiug  ■« 
fruf'  from  a  powtr,  and  a  rondilion,  may  be  arconnled    Tor.     Trupta   are    properly    the 
Kabjecla  of  coanideratioa  f-irlhe  eonrN  of  equily  only;  and  though  in  them  ihe  legal  eitnle 
i3  made  labrarrient  to  the  Iroot,  yctihe  coiiFti'oriaw  liile  notice    of  trnila    for    very  fiw 
parpnas*;  nor  wiil  it  be  easy  la  find  nn  auihority  fordrp.iitingfiom  any  rple  hLodI    I  be  ef- 
fect of  legal  convovaacuA,  merely  in  respect  uf  their  heJRE  ■    pciforu-aore    uf  tiuila;  tuitc 
by  Mr.  Harji'eiiie,  Co.  I, it.  tS7.  b. 
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trill  of  her  husband;  whereas  she  died  intestate,  and  entitled  to  certain  pro' 
perty  which  could  not  be  adminidiered  under  the  iiinilationa  of  her  probata. 
T'liQ  de-^turalion  went  on  to  state  that,  in  answer  lo  the  foregoing  libel,  the 
phiiitilTa  admitted  that  A.  R.  could  not  make  a  will  but  by  her  husband's  per- 
mission; and  that  no  auch  authority  was  grantril;  and  that  hb  witnessing  A. 
B.S  will  was  evidence  of  his  aaient  so  far  only  as  A,  B  had  disposed  of  such 
eEFects  aa  her  husband  had  a  power  of  dijposing  of  by  his  own  will;  and  that 
her  will  was  effectual  only  as  to  auch  estate  as  by  virtue  ot  her  husband^s  will 
she  had  a  right  to  bequeath.  To  this  declaration  there  was  a  pica  averring 
the  feet  of  C.  D.  having  made  his  will  an  above-mentioned,  and  thereby  ap- 
poiuting  A:  B  his  sole  executrix  and  residuary  legatee;  the  fact  of  A,  B.  and 
her  husband  having  made  tbeir  Ic.-Jlnments  as  above  alleged,  and  the  fact  of 
the  assent  of  the  latter  to  the  dis;v>sitions  mnde  by  the  former,  ni.d  in  conclu- 
sion praying  judgment  and  his  majesty's  writ  of  consult  at  ion.     Demurrer  and 

Hrr  cw.  The  question  in  this  case  is,  whether  a  general  prohate  of  A.  B.'s 
will  ought  to  be  granted.  2Vow  hy  such  probate  the  following  descriptions  of 
property  may  pass  by  her  will.  Ist,  Properly  of  her  husband's  proprio  jure. 
2dly,  Property  derived  lloni  C.  D.'s  testament.  3dlv,  Property  which  may 
have  been  acquired  by  A.  B.  i>u!jsequently  to  her  husband's  death.  But  in 
the  view  we  have  taken  of  the  case,  alt  that  Npccies  of  .properly  cannot  de- 
volve upon  A  I'.'s  legatees,  or  others  who  might  beneficially  come  in  under 
her  will;  Coi  BkUiuf^h  le'-lk  her  linsbi\iid'i  p^rininaLa  she  mav  transmit  the  first 
species  of  estate,  and  such  part  of  the  second  as  was  reduced  hy  him  in  his 
life-time  into  possession,  and  such  other  part  of  the  sTond  as  was  not  so  re- 
duced, even  without  her  hu^band'it  consent,  yet  t!ie  third  deHcriiiti-in  of  property 
could  not  he  touched  or  a'lected  rlieveby,  a^  her  husband  could  give  her  no 
power  ofdisposing  of  it,  ha  never  bui'iii;;  had  any  in;cte^t  in  it,  and  ns  (she  hav- 
ing no  representative  power  of  transmission^-  the  >  iilidiiy  of  such  part  of  the  will 
must  stand  upon  the  fwl  ofa  wiil  r.-.ndc  hy  a  feme  coveit;  as  to  which  Swinburne 
says,  part  2,  c.  9,  numero  5,  "  'J  boughlhe  wi'e  overlive  the  hiinbond,  ytt  the 
leslament  made  du  ing  the  marriEge  ib  not  gocd^  the  reason  is  yielded  beff,re. 
because  she  was  inlestnble  at  the  time  of  the  will  making  "  Afi  therefore, 
ahbough  a  general  probate  chould  not  be  granted,  ithe  consequence  of  it  being 
only  to  give  to  a  uill  made  by  a  woman  during  her  coverture  the  effect  of 
a  will  made  during  her  widowhood  and  discovcrture,)  it  is  not  impossible  but 
that  the  ecclesiastical  court  may  in  this  case  grant  a  general  prohaie  ifor  hy  the 
civil  law  a  ferae  covert  might  make  a  will,  and  so  she  might  by  the  canon  law;) 
a  writ  of  prohibition  muut  be  issued.  '-  ut  as  the  probate  formerly  granted  is 
too  limited  to  include  any  power  vested  in  A,  B.  to  make  a  testament  and 
and  appoint  an  executor  of  ilw  goods  she  Iiad  as  e.veculri:5.  a  probate  or  ad-  [ 
mission  cum  tcrip'.o  annexo  may  be  obtained,  tiuoail  the  husband's  effects  and 
those  of  C.  D. ;  which  is,  however,  for  the  consideriilion  of  the  proper  tri- 
bunal, when  an  application  is  made  to  ihn!  e"eot.  Vide  Swinburne,  82;  2 
Brown.  513-  4  Co.  Gl.  b;  2  Kf>ll.  Ab.315.  b.  pi.  10;  Salk.  3.52;  I  indwpod, 
173;  poal,  til.  Will;  and  poxl,  13. 
(El  Ot  the  remedies  AGAixsr  the  HtJsniND  for  actual  or  threatened 

The  case  connected  with  the  wife's  right  to  he  secured  from  actual  or 
threatened  violence  has  been  already  pointed  out  in  vol.  ii.  p.  358,  el  seg.;  it 
will  therefore  only  be  hero  necessary  to  state  suramarily  that  if  the  husband 
beat,  (see  vol.  ii.  p.  358,)  or  threaten  to  beat  his  wife  outrageously,  or  other- 
wise use  her  ill,  (see  vol.  ii.  page  361,)  she  mav  bind  him  to  keep  the  peace 
bv  application  to  the  Court  ofK.  H.  in  term 'time,  (Fort.  359;  C a.  Temp 
Hard;  2  Lev.  I2ji,l  or  to  n  justice  of  the  peace,  or  by  suing  a  writ  of  svj:-. 
pllcaril  (nme,  vol.  ii.  p.  3G1,  and  Manby  v.  Scott,  I'ridg.  Rep.  £53,)  out  of 
Chancery;  or  she  may  apply  to  the  spiriiual  court  tor  a  divorce.  (niWr,  p.  21.) 
And  we  have  seen 'nn.'e,  p.  21,)  that  in  cashes  of  unvcasonablc  or  improper 
confinemenl,  the  Courts  will  relieve  the  wife  on  huh.as  rorjiiw;  1  Turr.  G.'4, 
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Lord  Ferrew*  ewe.  And  if  upon  the  return  of  the  fco6«i  cot^  »ued  oot  by 
the  husband  lo  bring  up  the  wife,  A  appear  that  ho  has  used  her  ill,  and  ehe 
exhibit  articleH  of  the  peace  agaiusl  him,  the  Court  will  not  order  her  to  bo 
delivered  to  him;  4  liurr,  1991,  Anne  Gregory's  case.  The  husband  cannot 
seize  and  force  to  hve  with  liim  a  ivife  separated  by  articles  entered  into  in 
If  tha  Jiq»-  consideration  of  money  received  by  the  husband ;  an\e,  p.  ^13. 

band  nu  (F)  Of  TUK  REMEDT  ir.ilSST  i  PERiOS  WHO  HAS  BIARRIDD  THE  TEME, 
diubled  i%il'':i    THE   MARnUCE  IS   VOID. 

from  mar-  y^^^^^  y  Walms.  H.  T.  1706-7.  K.  U.  I  Salk.  28;  S.  C.  1 1  Mod.  Itep. 
rying  i»  ,46. 

M^  of  The  plaint iir  being  a  ferae  sole  married  the  defendant,  who  was  already 
■  pretiou  to  another  woman.  He  received  renin  as  her  husband.  The  plainti:ydis- 
marriage,  covering  hia  former  marriage,  brought  an  indebilalw  aaumpsit  agaiuBt  him  for 
thedeceir-  ^^^.j^  ^  ^^^  ^f  money  received  for  her  use.  After  a  verdict,  on  non  aaavmpm 
ma»  rtoo-  pleaded,  it  was  objected  that  defendant  having  no  right  to  receive,  ^c,  the 
"or  back  tenant  was  not  discharged,  and  therefore  an  action  might  be  sustamed  agamst 
tha  tnene^   the  tenant,  who  had  hia  remedy  against  defendant. 

obtained  by      Per  Cur.  The  defendant  waa  visibly  a  husband,  and  the  tenant  discharged, 
him  from     ^  jg^gt  the  recovary  against  the  defendant  in  this  action  dischages  the  tenant, 
because  a  satisfaction  to  the  lessor. 
.  -I  n     (G)  Of  the  incapacity  of  iiiscand    and  wife  to   co:rTRACT  wirn   each 

^  '  OTHEBi'    ASD    EFFECT  OF  MiRRIAGP.  OS  CONTRACTS    KABE  BY    HER  BEFORE 

If    .illb.  l.T>oT.,D.  HoBSDEKjT.  Stapi.p..  M,  T.  1788.  K.  a  2T.  R.  684. 

m^aby  a  A.  in  contemplation  of  marriage  with  B.  signed  a  paper  in  writing  without 
iromau  ba    seal  or  stamp,  which,  after  reciting  the  intended  marriage  with  B.  her  future 

fute  marri  ■  {t  hna  been  ghown  in  a  prior  note,  tbat  baabiod  and  wife  ara  ai  one  paraou  in  law, 
ags.aod^he  ^nd  thai  apan  Ibli  union  depend  alniD<it  all  Iha  legal  and  equilabla  riglibi  and  diuibililiaa 
baaband  an  which  eilber  of  ibem  aequiioB  or  incors  b;  the  intarmarriage;  uid  among  the  iionieroun  con- 
lerior  to,  ■■qnancsi  which  eniae,  Done  are  more  imporlanl  ihai:  the  rule  (hut  the  hui-band  couM  not, 
,  auch  mar-  by  any  eommon  law  conrajancc,  gi»e  or  grant  ony  C"WlB  to  the  wife,  eilher  in  po.«ae-iion , 
riage,  bal  revenion,  or  rfimfliiider;  and  tbo  aarna  diBabUily  prevailed  in  regard  lb  the  wife;  Lilt,  lec. 
ader  the  igg,  Co.  Lil.  iS7;  h;  bal  an  eiceplion  to  thia  rule  v/m  introdnced  by  ibe  elatole  of  anea, 
date  of  tbe  jt  wai  accordingly  holden,  that  if  the  hn'<bnnd  made  a  feDfTiuenl  or  conieraace,  by  leaae 
inalnnanl  ,nj  release,  to  A.,  lo  the  n>e  ofhii  wife  in  fan,  such  a  coineyanoe  wonl((  be  gecd,  and 
egree"lbiit  [he  wiTeaeiaed  of  itie  inhorilunca,  and  opon  ihis  reasoning,  thai  the  legal  «tatt  puEed  from 
^eina^dia  the  huebandto  the  TeofTeeor  releaaee,  onl  of  whoae  aeiiinlho  irtatnlo  operating  upon  the  D»a 
poM  of  her  limited  to  the  wife,  irnDarerred  to  ii  ibe  legiil  entale,  whieh  for  a  momani  was  in  the  feufTo* 
real  aitatsi  or  leleaiee ;  and  lha<  by  a  anbtlvly  oTcding  a  rule  oriha  eommon  law,  ll:al  the  wife  c  annoi 
by  will"  take  by  conrcyance  from  her  husband.  Rod  thii  since  the  stalnle.  ihe  legal  estate  mnstpnu 
the  will  re  from  ihe  haabond  lo  another  ppraon,  in  older  lo  aeive  ihe  liniilxlion  of  the  use  lo  the  wife, 
feired  must  It  appears  fiom  this,  thnt  the  husband  cannot  covenant  witH  her  la  atdnd  seised  lo  her 
ba  conai  oat.  At  pre«in(,  the  wife  may  lake  an  estate  from  her  husband  by  limiuilion  of  an  Dae  aa 
derad  al  a  above,  or  by  devise,  hecanse  Ihal  does  not  take^etfeel  until  after  the  marriage  ia  determin- 
■abneqaent  cd.  For  the  same  reaion,  a  donation  marlii  cauta  by  the  hnaband  lo  her  will  he  gOad. 
will,"  And  it  aeemd,  ibat  by  the  custom  of  particular  places,  a>  of'York,  ibe  wife  maynalie  b;  im- 

■0  that  the  niediate  conTiyance  from  the  husband,  or  thev  may  aurrendcr  copyholds  lo  the  ure  of  eoch 
agreemenl  olber,  except  tbe  husband  bo  lord  of  the  m.  in  or,  for  in  that  case  ihe  gram  woeld  be  imme- 
cannot  au  mediate  to  the  wife,  which,  aa  heforB-menlioned  ia  not  admiwible.  8ee  Gilb.  Ten.  220; 
tboriae  or  Walk.  Copyholds,  65.  And  ifacfifutque  fruct  devise  an  eaUIe  to  hia  wife,  directing 
piolecl  the  her  to  sell  tbe  land,  and  appoint  bar  hia  exwnliii,  and  die,  and  alie  marry  a  second  bua- 
will  ptevi-  band,  ahe  may  icll  the  property  la  aacb  haHlianil;  the  sole  being  ciada  in  autre  droit,  and 
ODsly  made  the  hniband  shall  be  in  by  tbe  devisor;  Co.  Lil.  187.  b. 

which  II  •  And  it  is  well  nndcrBiooil  ond  oniver»al  rale,  thai  if  a  woman  tLske  a  will.ard  afier- 

Ihareforere  w.rda  marry,  tha  marriage  will  be  a  revocation  of  the  will;  first,  becaaae  il  washer  own 
voked  by  ,ct  in  taking  a  huiband  snbseqaenlly  to  iu  dale;  and  secondly,  because  the  conatiaclion 
the  iiiarn  that  marriage  is  only  a  revocation,  in  esse  the  wife  show  her  iuleniion  that  it  be  to,  liiLfhJ 
■E*.  bedisBdvanl3geoii>  to   her,  since  the  husband',  by  iha   eiercise  of  undue  inflnence,   n^glit 

oblige  her  lo  revoke  or  continue  the  will,  as  best  suited  bis  Inleiesl;  tome  v.  Knti^blire.  4 
Rep.  61.      Bol  il  has  been  a.iid;  J'lowd.  Com.  S4A.  a;  that  if   the  wife    survive    her  hos- 


ind,  the  revocation  or  countermand  of  the  ' 
ciple  Ibnl  disability  of  marriage  beins  removed 


Ibvmariia, 

itherdeulh.      Tut  this"doctrine  is  not 
free  from  objection;  for  il  ia  csiieulijl  to  Iha  ualmu  of  a  will,  lliiil  il  should  be  a 
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lidsband,  and  that  she  was  pnlitled  to  considerable  real  and  peraonal  property, 
stated,  ihat  it  was  agreed  th:it  Ler  forliinc  shoulil  bo  settled  to  (heir  joint  (I90 
for  her  life,  or  the  lifc  oflhe  survivor;  and  that  if  she  survived,  her  whole  for- 
tune, together  with  her  plate  and  jewela,  ahniild  be  setllcilo  her  own  use;  but 
that  if  she  died  first;  thsn  that  her  fortune  should  be  at  her  own  disposal;  B. 
signed  a  duplicate  of  the  paper.  On  the  same  day,  A.  made  her  will  duly  ex- 
ecuted to  paas  freehold  property,  giving  the  intereiit  of  her  fortune  to  B.  her  in- 
tended hudSand,  and  ojl^r  specific  devises  <bu(  not  menlioning  tbe  reversion  in 
the  preittt^ea,)  she  gave  her  estate  and  residuary  efTecta  to  5,  whom  she  ap- 
poioted  executor.  On  the  same  day  the  marriage  was  aolemnizcd,  and  A.  af- 
terwards died  hefore  B.  without  idsue.  The  question  was  between  B.,  the 
wife's  devisee,  and  the  heir  of  A.  who  claimed  the  properly  under  the  pre- 
sumption that  the  will  of  A.  was  revoked  by  her  marriage;  and  of  that  opinion 
waa  the  Court,  for  a)  the  will  was  made  before  the  marriage,  it  was  revoked, 
and  it  was  not  supported  by  the  agrecmeni,  which  was  not  a  deed  for  want  of  a 
seal,  so  that  it  could  not  operate  b  ■  a  covenant  by  the  hus!)an<l  to  stand  seised  L  ^^  3 
to  uses;  and'Aahurst,  J.  observed,  that  the  agreement  referred  to  an  executo- 
ry act,  and  not  to  a  will  made  prior  to  the  marriage;  and  he  said  that  it  might 
have  been  a  great  doubt  whether  it  could  have  been  argued  ibat  (he  marriage 
should  not  revoke  the  will,  even  if  there  had  been  words  for  the  purpose,  be- 
cause it  would  be  a  stipulation  in  direct  opposiiion  to  a  positive  rule  of  law. 

See  I   LordRavm.  616. 
S.  CiVE  V.  Acton.  II.  T.  17118.  K.  C.  I  I.rf.rd  Ravm.  515;  S.  C.  I  Sjlk.  325; 

Carth.  .511;   I  Com.  Rep  RT;   Holt,  3M;  12  Mod.  238;  Pleading  Lil.  Ent. 

214.  recognized  by  Lord  Kenyon.  5  T,  R.  38 1.     Gibbo.vs  v.  DiviBS.  E.  f"*  """' 
.    T,  1692,  K.  B.  Comb.  24--  »R«w.llr.<.t 

To  an  action  for  rent  against  an  admn 
io  bis  life-time,  in  consideration  of  a  rr         ^ 

and  heraelf,  became  bound  to  hor  in  a  bond  of  2003/,  conditioned  for  the  pay-  tw 
meni  of  lOOOI.  wi;hin  a  certain  lima  afler  the  intestate's  death,  if  she  surviv-  P> 
ed  him.  Sbe  then  averred  th.ii  the  m;irriage  took  effect,  the  death  ot  the  in-  "." 
lestate,  and  that  the  iOK)/.  had  not  been  paid;  that  she  had  taken  oiU  admin-  "^ 
idlration,  and  that  the  '2.50/.  asi^eiscame  to  her  hands,  which  she  retained  in  sa-  ge. 
tiafaction  of  the  bond,  &.C.  Upon  demurrer  Gould  and  Turlon,  Justices,  were  rin 
of  opinion  [Hall,  C,  J.  d'Mcntienle)  that  the  bund  was  not  extinguished  by  the  ve 
,  marriage,  so  that  demurrer  was  overruled. 

and  Ikbis  Id  be  altsrcd  or  rnvobed  al  any  peiind  during  iho  lifs  ot  the  (sstalor.  Tbii  be- 
ing so,  Iba  womaa,  bj  marrying,  disables  Eie'seLf  from  making  any  olhor  witi,  or  alierin^ 
or  rsvokin^  the  old  one,  »o  thiil  the  instrnmsal  upon  iha  msrringe  cedaoa  lo  fall  under  lbs 
oiaeniial  description  ofa  will;  and.  ns  it  ii  cDticGivod,  must  be  void,  whether  the  womaa 
inrii-o  herhnibarid  or  noti  2  Bre.  C.  C.  54J:  2  Term.  Kep.  697. 

Allhuugh  Iba  hoabond  exprM^ly  consent,  be^ire  marriiige,lbal  the  wife  ihall  have  power 
to  m  t!ia  a  will  contiining  diiiposilions  of  her  real  estate,  sa=h  consent  will  not  prevent  Iba' 
revDut'ioa  eSected  by  ihs  anbienneni  mnniuge;  but  tlie  wlfa'ii  heir-nt-lnw  will  be  entitled 
to  lbs eitite aftar  death;  Amli,  627;  oadper  Jihurtt,  J.  in  Hod^ideii  v.  Shabia,  abridfed, 

In  Tol.  ii.  p.  126,  it  may  be  reme'iihered,  thni   the  r.naei  nt  to  (be  nlTuct  of  marriage  np- 

ag»  aCa  Wdoian  after  Hnhinioian,  bat  befure  tbe  in^iking  of  the  Hnsrd,  wsi  a  revoRation  of 
Ib^  arbitralor't  anlhority;  ond  lb.tl  it  made  no  diliWence  whellivr  iho  atbittslor  had  noLica 
of  tbo  event  or  noL 

t  And  itwa«  upon  this  principla,  ihnt  Lord  Thnrlow  dpridMin  F.whank  v.  HiMowall, 
a  Bro.  C.  C.  226;  Ihnt  a  Icgncj  piven  to  Ibo  wife  by  her  hnsband's,  wiil,  made  before  mnr- 
liags,  WIS  not  revohod  by  m,irri-i^e.  Lnt  care  mor'l  be  taken  to  ht'i'p  in  view  the  dilTar- 
cneebelweeii  ainipension  ortlid  ri)(hl  and  an  eitiiiguiabiiient  of  h;  In  Iha  former  case,  at 
wc  bare  seen,  it  baa  bean  holdoii,  Caye  v,  .Acton, nod  Milbonra  v,  Tnart,  trtpra,  tbe  mar- 
riage dees  no!  deitioy  the  contract;  bol  in  the  latter,  that  iii,  where  tbe  right  is  founded  np- 
■D  contract*  for  debts  which  are  dna  in  pmsenii,  or  which  may  berome  paynble  at  soma 
period  darjnz  the  inarri.igd.  are  arojdcd  or  eitineuislied  by  the  intennorriiige;  Co.  Lil,  264. 
b;  Hob,  216;  Cro.  Jac.  S7I;  Cro.  Car.  376;)  be  nee,  iflbe  obligor  in  a  bond  conditioned 
far  tbs  payment  of  mOBey  daring  thn  coverlara,  marry  the  obligee,  tbe  debt  i*  releaaed;  mi 
in  Bay  case,  if  a  creditor  nurry  bii  debtor,  the  claim  and  remedy  thereon  ia  eilingoidhed;  or 
a/r>at<  b*  wiTiiea  of  tbe  Fleet  and  sfaamarrleia  priaoner,  he  then  becouie*  free;  2  Vul,  19 
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T  Ifl  ■]  9.  Mm  novnn  ».  Ewiitr.  M.  T.  in?.  K.  B.  5  T.  R.  581. 
tlvur.a  •  To  At)  artiiin  ofdclifon  liitnd  (^xer'uted  bv  ^1.  the  lale  hasSaixI  ofibe  pUio- 
'"•"'"'■"'"''  lifT,  IhnilfifRmluntB  t»ho  wore  tbe  heirs  at  law  of  M.''  sftfr  cT*nr.Eoier  of 
'"'""''  '"'  ih«  condi'ion  ofllw  bond  iwhich  was  firihe  payment  of  j»>f.  bv  tLe  heira  or 
fiiaiit^ifr  Ct'iiMilHri  orilie  oblig'ir  t(i  the  plainti  ~,  her  e^^crunrs.  SkC  at  tr.p  e^piratioo  of 
nion»y  «f  IWiilVH  cqlitnilrtr  monlhs  after  Itie  death  of  the  obligor,)  r>lf  aii^d.  Ifsa;  afier  Ibe 
iiir  rliH  uiili  rmi'iiitK  of  (he  wrilinf;  lyliVifntnry,  >o  wit,  on  sucli  a  day.  the  n'.V.z  ^r  InrcmiarTied 
(,./■.  ij.iili  will)  thii  |>|:iiiitifr,  who  lh';ii  aid  (h'^re  Ucrame  am]  o'ii'.liuied  ccve-t  .f  iLe  obli- 
'"■'''*  '"  "  Bit  itiilill  hi*  d'tiih.  The  plainiilfrppliRd.  that  -ihe  bond  was  nsa-ie  in  crotem- 
"","""..'■'«  ?''i'i"'".rtli'!iimrria!;«^,  and  with  an  in;ont  Ibat,  iftbe  marr^F^e  ;'--iid  take 
ii'i'i  "r'ui-  "lb'':t,  and  ihi)  plaintiirsurvivn,  she  shwld  have  tbe  ben^.r.  of ;;.  Tae  defen- 
tiMwnr  (bull  diiiinirri'd  gi-nnrally;  and  in  support  of  the  demurr  r  sTprieJ,  ;Si;  br  (he 
riiiriyiiiK  oiBrHiid"  the  h'liirt  wa*  oxlinaiiiihcd;  that  the  affreement  nKoi-^iied  in  (he  re- 
''"'■  ■'"' '"  plirnliiin  win  nuit^or  in  pah,  and  cnuld  not  be  let  in  agains:  aa  e^r.-ess  deed; 
't  "  I  I'fll '''"'  ''"'  ''•' I'' ''■'"'""  ''■''  ""'  ''^*'''  "'"'**  "•"'  thore  was  an  e^prc?*  T:r-^--'T>en(.  hut 
ir  ■tin  '  iiiilf 'li'it  lb"  biin'l  wiM  givni  in  rontemplmion  of  marriage,  a:^  ;  ■  tl  bo  issne 
*lir>ulrl  mir  <''<illd  bo  Mikoii  upon  l\u:  <!<>nicm;ilnii')ii  with  ivhich  llic  art  n-a^  :■  n^  I  dI  tha 
vivx.  i<  III)  ('iitirl  wnrn  oE'opitiiim  (linl  tlio  fants  di)t('b)»icd  by  the  replirnii-'  mirn-r'-'if  the 
riiiHiiu'l  li*  ilm-laraliim,  and  worn  pi-rfp^'tly  c»n:<i4lont  with  the  bond,  nbkL  >  cw  iciii  •»» 
"'""  """"  iiiii  xKlinKiiiiilii'il  bv  thn  lunirinjfo. 
■•''  .1.   MiH If.  V.  'I'.r.j.ir-..'i.  M.  T   i^r^X   C.  P.  Willcs.  If.-"..  ^  7   ".isitsl- 

MY  V.  (i.it>i   iiriN.  M.T.  ICIH!.  K.  «.   T.  Raym.4113;  P  !■  T    Mir   n,!; 

V  Hli.nv     l;H;  S!iiii,  Jl  I,  I^xiVK,  V.  C^«^,v,    11.  T.  177.^.  C    F  Z     .  Rep. 

iUi-y.     'I'll  .«i-!..i\  V.  \V.HH.H,  E.  T.  170.1.  K.  B.  8  Satk.  5;  S.  C.  3  Lev. 

'.'Ill, 
Ai  it  If  ih«       '' "''  "'!'"'"'  "  wid.iiv,  tbo  f  \''ctilriv  of  Vcr  husband,  by  one  of  bi;  *--'ni  rre- 
wM.iw  liii     ditnin;  iiriil  il  iipifiir-i   iVniii  (hi- wiibnv'[»   pic  ■!.  that    priir   (o  ibe   ma-H  ce  her 

>'i la  Ki  hii  ibiiiiil  H'lvi'  II  I'Xiiit  III  Iwo  tnisiiv'K.  dinditiunei}  (o  leave  to  her  ai  ht^  lieath, 

liKi  l<i«  il'Kboiiiiivivoii  hull,  \<.))l.\  tbol  lli'^murri.<<:e  tni)1<eiri'ct;lhat  he  crpi.in^cd  ber 

?Miiil,  -lin  „,„.,„,,  1^  „l  himvill.  «bi.-l|«h<>  pmv.-l;  nnililiat  tbo  <k-bl  was  due.  She  I  ben 
"T?!  !  I''"'"'''"'  i>l-''u-<"hx''ii'lr.ir-\  i.ri'",  ■'>/  "hifli  slip  irisiatod  Hpon  retainioc  '•"  rart 
111!  «.»i'n  "''I '"I •''"""  "I"  I'"""  biui.l-ib-lil.  Tiie  pbii'ililfdivnurrcd;  first,  because  ibe  bond 
miKKiih*     l>"iu(t  luii'lii  hi  tiiMii'i'^,  ihi*  wiil  iw  f.iuld  n-H  rHain,  since  the  money  was  not  a 

mm  iif  b'bl  iliio  In  llpr  at  t»w,  bill   (o  tht-    lrinn>i'!«.      The  Court,  however,  ovor-ruled 

liar  .'.null    iho  iibiivliiin,  iib*orvii>|i>  ihul  if  llio  moni-y  hnd  been  directed  16  be  paid  (o   (he 
Y.mbniflvp  bcon  t;itnl  lo  ibe  plfn;  yet,   although  in  that  case  she 
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'  uniild  ii'il  havn  Uf.Mi  rfta'iu-il,  wlie  m';;!ii  Iiliw  paid  (be  money  to  the  trustees, 

npuliini-ii.'il.  upon  the  [viiiiifnt  or  *h.>  iiii.jbl  have  pnid  it  out  of  her  own   mo- 

ii.-v,,iu.l  b.v..   r,-trt:ii-.l.i^-.-H.iv   ,'...■■,.;   l>v.   ■_'.   a.  'i  Ril,    Ab.   631.  pi    II, 

CIkmI.iii  v.S..eu.-ei',  M  ...r.  ■•';  but   tin    „^.i -e.   bv   1  ho  condition   of  (he   bond. 

|iiivnin»l  w,n   Io'h-  hi i.l.>  lo  ibo  Hi.l  -v;  s'l,.  u-isen'iiied  lo  retain;  T.   Bavm 

-1,H;  ^;SI.,.vv.  IKiSkiii.  Jl  1;  ni,.UT;ioi!i,.r  (b;- words  were  lo  leave  or  to  pay 

(0  lh<' widow  would  iii.i!veiiodi.nTo.i.'o.  ■;  1'  \V,\is  'J,I3;  2  l;lac.  Rep.  965. 
yi-eaiiie,  i;. 

M«rris(«  ii 

,                                .1.  Asof,  IT.  T   KOI.  K.  n.  I  Salk.  117. 

not  f»i«p». 

A  w.irrant  olatturnev  wn^iven  (.n'niiV*^  ii, liruie.it  to  a/^me  a^tr,  who  af- 

liun or* 

terwards  married.     Thp  ("oii.l  e.ivo  U\n-  •  toeiitiT  nu  ind-rncnt.  notwilhslond- 

«rwl«*n"f      *  AuJ  IhPMtiii.  ruts  would  ..pi.I.i,.  ,.„,,-„,..■..  „r    ant  ..I'lirr  ronlraclii  entered  iplo  by 
I TrrrW  "'-.'!''•''"''  »'">  •"'  '■"-"•"■■J  «  "■-.  '-i  '-I  Win ;  I.  .,1 .0  tin.  .i.suiu-.i  »  before  noticed,  cnU. 

p.  7-.  n.;  aniliiv  1  Id,  H.n,,,.  ,■,  i : ;  and  m   ,'; ,  n,-.,  ivhoii,  pn-vimmij  lo  the  iiiBtiioge,  • 

lo  conreii 

bouJ  H  .:i...n  l.>-iS„  hu  l,,,i,d  l„,  ,,....„„  i„,K.-  .-,.,  |.i.  mi,.|..li.t«ir:.  «,  lluit  -he  i»  ff.tui 

jndgiiienl-t 

q-.f  (ru,/  of.a,-|,  bond:  or  il'-l,,..  ,/,..„  ,y  ..  |,.,,d  ,„on>-v.  nud  u^e  ■  bond  ia  the  name  of 
lh»  tm-w,  m..-ri,,^  wiM  ni.l  m  ,-.>l,..r  .•,,„•  r«. ,..,..  ,.;  i\„  in  |„.,h  c..,-*  ihf    ieg»1  right  lo 

».  W  m  Iho  lru.i„o.  ami  lh...r  i.  ..o  ii.>-o...,.>ri,>-v    1  .-rvvr,-,,  Ih,  ,i,;hl  of  actioa.  and  th« 

ii^  'confh^V'        ''■''"*''"  "^ '"""••«••  »  """"  ■*■  '  '"•»°-  ''"•  «■>■■<';  Gi'^l'O,..  V.  D>. 

t  B«X  we  .hilU„    h-'Mfl-r  ihil  .  wornoi  of.tloin.T  tix^a  bi  *  ftme  ,„If,  \i  rovok- 

f^     V      -in""- '^*' """'*""'"'"""*"""'"'•"''' '*"'■'''"■      *°^'"'  BlondeBT.  B.ng^. 

.  .  .    n.ihm  w 

gl*  woTHin  iraol.  a  1^^  j,  ^.7;,  »nd  lli. 
will  IB  hu  handi,  vBi  thi   marriai*  *Im]I 
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log  ihe  marriage,  for.imch  an  authority  shall  nnl  be  deoined  to  be  revoked  or 

countertoanded,  because  it  is  for  the  husbamrs  a.lvnn  ii<;e,  like  n  grant  ofa  ro 

TeraioD  to  a  /vine  sole  who  marries  before  attorniticnl,  vet  ihe  tenant  ma/  aitora 

afterwards: 

6.   MiRDERBT  vs..  y.  Lee.  E.  T.  ITSi.  K.  13  3  Burr 

T.  D.VTIES,   E.T.  1699.  K.  B.    12  Kt-d.  S8-3.  S; 

171-2.  Lo  .1.329. 
'  Upon  a  molioti  lo  set  asiJe  a  ju.'lEjnient  and  writ  offt'-i  fic'-jf,  executed  ^'*  ^^ip^i 
thereon,  at  the  suitof  baron  and  ienie,  iiap]i2itied  tliat  Ihe  defendant  h»d  enter- J^^j    *'^ 
cd  into  a  warrant  of  ntlorney  toconlc^s  u  judgment  lo  thuj'cme  dn,:i  s^^u,  who  iir-,Qc|,   ^  ,, 
terwards  married,  and  the  {ii'li^mcnl  was  entered  by  the  b.trou  and  feme.     The  iharii^ 
qaestion  was,  whelhe'  the  judgment  so  entered  wne  regular  or  not.     The  withont 
.Court  declared  their  opinion  to  be,  ihit  the  judgment  wna  irregular  for  want  of '•'''*  "*' 
a  previous  leave  of  ihe  Court  (o  enter  it  up.     They  held  thai  in  order  to  war-'!""  ?<""^' 
rant  this  entry  oE  the  judgmsnt,  there  ought  to  hnvo  been  an  application  to  the  j^^  Bod 
Court  for  leave  to  enter  it  up,  thiit  fniindt^d,  upnn    a   proper  affidavit,  proving;  „\y  i,,  ^^ 
the  marriage  between  the  plaintiil",  u;n>n   w!ii  li   a  rule  of  Court  should  have  aside.* 
been  obtained,  giving  leave  to  enter  up  ajudijineiit  accordingly.    -The  rule  was 
su'tsequeally  made  uliaolute  hut  wiih'jut  cust^.     See  4  Vin.  Ab.  92, 
(H.)  Of  Tan  disabilities  to  \v:iicii  t.ic  wj?e  is  [[e.miered  subject  bv  the    [  15  ] 

1.  With  RErEBFNcr.  to  tfie  disposal  op  her  PErsoTi. 

In  a  prior  page,  ante,  21 ,  it  has  been  shown,  that  the  husband  is  entitled  to 
the  custody  of  the  person  of  his  wife;  and  Ihnl  he  is  entitled  to  impose  upon 
hor  mich  a  degree  of  restraint,  as  may  be  necesinry  for  the  purpose  of  enforcing 
marital  obedience,  aad  preserving;  her  inviolate;  it  will,  therefore,  only  bene- 
ceiuary  to  add,  that  during  lier  coverture  with  one  man,  she  cannot  be  wedded 
to  another  individual,  wiihimt  being  guilty  of  ait  o.'!ence  punishable  by  the  cri- 
minal law.     See  post  tit.  Polygnmy. 

2.  With  reference  to  heii  iviiirLnv  to  make  on  disch.mioe  co.-»tbacT8. 
1.  SiiTH  V.  Plo.ier  and  asoiheh,  siieripp  op  IHiddi-Esex.  E,  T.  1812.  K  Thaowoir 
B.  15  East.  607.  hired  otl 

A  married  woman  resided  sppari\lely  from  lier  husband,  under  a  deed  of  se-  (^  ^  jj.^^ 
paration,  securing  to  hpr,  as  was  presumed,  B  proper  separate  maintenance,  eorert  lir- 
Sbe  had  been  supplied  by  a  trndciiman,  the   pbiinlilT,  witli  grinds  and  furniture  ing  Rpart 
apon  hire,  but  no  sum  was  agreed  upon,  nor  had  any  period  been  fised  during  f"nn  her 
which  the  goods  and  furniture  were  to  continue  on  hiro.      These  articles  were  httsbanil 
taken  in  execution  by  a  creditor  of  the  husliund;  but  before  a  sale,  the  plain-  hy^iia^'*" 
ti  r  g.ive  notice  lo  the  defendant,  the  «heri  i',  tlmt  they  were  his  properti-;  and  hiiiMalfof 
that  waa  Ihe  question  in  this  action  oftrover,  which  Ihe  plaintifT  brought  against  the  present 
the  sheri.F,  to  obtain  possession  of  them.     The  Court  held  that  the  tradesman  ligl"  of 
was  entitled  to  recover  the  gotids  upon  the  piindiplo  that  the  wife  could  not  P"^"?*"/"" 
make  a  contract  for  the  hire  of  Ihcm;  and  the  Court  observed,  that  a  contract,  ■J'*n8'><"''p 
to  be  valid,  must  bind  both  parties;  but  that  this  agreement,  being  by  a  mnrried  conirnctNf 
woman,  coiild  not  bind  her,  so  that  the  prnpcrtV  in  the    goodi  nover  having  biiing  ie 
divej:ed  out  of  tbs  plaintiff,  he  had  n  right  to  recover  possession  of  them.  See  void. 
7  T.  H  9. 

2.  Barlow  v.  Ris.iop.  E.  T.  1801.  K.  B.   1  East.  132.  So  if  n  bill 

This  was   an    action   by  the    indorsee  against   the  ranker  of  a  promissory  ^'  made 
note.      The  first  count  of  the  declaration  vh*  upon  the  note,  to  which  were  ad-  PYahlelo 
ded  the  money  counts.     It  appeared,  that  the  note  had  been  given  by  Ihedc-  "gf^"^'"'" 
fendant  to  a  married  woman,  with   krinwlcdgp  of  her  coverture,  to   the  intent  ihough  hor 
the  alection  qflbfl  laisor,  or   haiband  tn  the  conlrnry ;  KM)    S.    P,  Henslaad'g  case^  6    Co.  hanband 
Rep.  10.  permit  hsr 

*  And  in  aappoit  of  in  application  to  tha  Conrt  fni  thii  purpose,  no  affidavit  at  Ihs  mar-  lo  Irnde  u 
rUge,  lire  aflbe  defendanl,  and    naa-pnvincnl  ol   ihe  money,  mnat  be  produced,   Malcnlf  a  r^nia 
aodnife  V,  Body.T.  T.  1S25.  K.  D.  MS.'  Mle.  tb* 

tSowhero  s/cni«  cooert,  viilheul  her  hneband'e  linovrledfp.  and  withoat  disdosiag 
Am  (he  waa  manied,  rented  i  tanement,  the  luudlaid,  on  diacovering  b«r  lilnaliaa,  niaj 
Kpadtaia  th«  ovnlraci;  R«x  v.  Ibe  labibiuali  of  Aibton-audw-LMO,  i  If.  ti  8.  Ml. 

Vot.   IV.  10 
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liehi  to       thsl  ihe  ibould  indorse  it  lo  ih^  plaiiitjt),  which  was  done  accordinrrlr,  in  pay- 

ininsfet  it    fa^ni  of  a  detit  which  she  owed  him  (in  the  course  of  carrying  on  trade  in  bor 

r'V'l     "^^'^  °^^^>  *'""he  consent  uf  her  husband.)     The  piaiiili.'liad  dealt  with  her 

.  *■ .      ,■'     as  n  feme  sole.     It  was  bolden,  that  the  property  in  the  note  vested  in  the  hot- 

liat  in  iha    ''^cd  by  ihe  delivery  to  the  wife,  &n'J  that  h<:r  indorsement  did  not  tranafer  any 

wife,  nn-     interest  It)  the  plaintilF;  conncqiieiitly  he  was  not  ei:filled  lo  recover  nn  thespe- 

less,  per-      ciat  count,  nor  on  the   money  cuunis,  bucnuse  no  money  had   paas^^d  hctweea 

hspi,  01  hi*  the  plaiutii  and  defendant.     I>ird  Kenyon,  C.  J.  lioivci-cr,  observed,  that  as 

(igeot,  nnd  ,|jg  imgijand  permitted  his  wife  to  carry  on  trade  on  her  own  account,  and  this 

0"N  iu  liii  '^'"  ^  iratisaclion  in  the  course  of  that  trndo,  if  she  had  indorsed  the  note  in 

naiii*.  tliB  nam«  of  her  husband,  he  was  not  prepared  lo  say  that  that  would  not  have 

availed,  oi  many  nets  of  a  similar  nature  might  Le  done  by  a  power  of  attorney; 

and  the  jury  might  have  presumed  what  Wua  necessary  In  favour  ofnn  BBlho- 

rity  from  her  husband  for  such  a  purpose.     See  !?  >l.  12.  fi9;  :3  T-  R.  431  ;of- 

firmed  Dom,  Proc.  I  H.  LI.  5(0).  Gib;  and  post,  B.IU  of  Exchange. 

1    Doe,  Ddsi.  Leicesteb,  isd  Wjfb  and  others  v.  Kiggs.  T.  T.  f  8C8.  C. 

Bat  if  B  C.  P.  1  Taunt.  367. 

husband  In  an  action  of'cjectmenl,  it  Tippeared,  that  A.  had  devised  certain  premisea 

illowi  tin  i^  ,p,^[  [p  p^y  (j,g  rtnts,  &c.  to  his  widow  during  his  tile.  After  the  execution 
ceivK  for*'  "'  '''^  S'''^  dovisc,  C-  married  fhe  pluiniiff  Leicester,  and  separHled  from  him 
Mveral  before  Ihe  death  of  the  (estulor's  widow,  which  wiis  fur  several  years;  jl  ivas 
jean  iha  not  shon-n  that  C.  had  any  settlemenl  made  on  her  .it  the  separation.  The 
renlaarpntjtiesliun  in  iasuo  was,  whether  it  was  nuce^fiary  that  Leicester  ehould  have  gi- 
p«rty  tl.iit  ^.^.^  ^  notice  to  quit,  which  he  had  nut.  A  witness  for  the  defendant  stattd, 
her'sf^pr"*  "'"'  he  had  received  the  rents  of  ihc  said  premises,  for  the  plainlilPs  wife,  and 
KDctLiLion,  handed  llipm  over  to  her,  l.ut  had  never  coUccled  them  for  the  plninti.V;  and 
■nd  neier'  receipt's  were  shown,  in  which  he  ackiiowleds^d  that  he  received  the  rents  for 
received  Ihe  use  oftlie  plaint!:! 's  wife.  It  was  urged  for  t!ie  defendant,  ihnt  this  per* 
tbem  him-  miasion  of  the  plainliT  to  his  wife,  to  receive  (he  rei.i*  of  the  .said  priinises, 
"'^•'^''.'^'J-  must  be  considered  as  nn  authority  g^ven  Iry  lijn  to 'her  fnr  that  piirpopc;  and 
her  B  eene-  therefore,  (hut  suf.h  noiire  wns  requisite,  as  t'le  tenant  wnuid  olhcrwi^e  lie  lia- 
r«[  iiuihori-  bie  lo  he  again  called  on  for  the  rent  bv  him.  A  verdict  whs  ii.uiid  for  th« 
ly  10  that  pln'nti.T;  and  on  a  rule  nisi  to  enter  a  non=ui'.  'I'-i'ig  o'.>t;iined,  Ihe  Court  per- 
end-  fcc:lv  concurred  in  the  argument  for  the  dtfcnJ-.iit.     liule  abijolule.     £e« 

lahn.  206;  S.  C.  Cro.  Jac.  CI7. 
The  "MI-  4   Bnows  V.  l!ENSf>N.  H.  T.  180.^.  K.  B.  3  East,  S3I. 

V™"\  H^vaa  "^^  ^^fcndant  and  another  person  gave  a  bond  to  A.  1'.  conditioned  to  pity 
10  A.  It.  '  te  !»is  wi-'e  nn  annuity  of  5/-  quarterly,  fi>r  1 1  years.  The  plainlifT being  in  eni- 
nod  couJi-  liiirrasaed  circumstances,  leA  this  country  shortly  af\er  the  date  of  the  bond; 
lior.elto  nnd  the  obligoT,  having  advanced  on  his  account  money  to  the  amount  of  23.'. 
pny  an  .in-  (|,ev,  during  the  husband's  absence,  n^fed  wilh  his  wife  that  whe  should  give 
""i.^  ^"^'^^  uj)  five  years  annuity,  and  consider  \'  as  laid  for  that  perii^,  in  salistartion  of 
iioi'^ie  di".  ''"^  Bdvancetncnt,  and  she  slgaed  n  recei:il  iu'cordin^Iv.     The  jury  found  thot 


.i   ' 


trcment  was  made  for  a  debt  of  liic  pbintifl',  and  for  his  benefit.     '-1  ho 


as,  whether  this  agreemenl  hiiiuei-ii  the  wife  and  (he  obligors  wai 
ru:ii  fulurc  hi.-idini;  upon  the  husband,  and  (he  Citnrt  hold  in  tlie  ncgittivc,  because  ihe 
pij  iii.-r.i"  !  ,r,[J  Ind  no  further  operation  th:>n  to  p'we  tlie  wife  an  authority  to  receive  the 
ihir^of  lij-  ,  /mentB  as  thev  became  due,  which  she  could  not  transfer  nor  anticipate.  See 
"ve'r"^    y  T,  K.  65i>;  6  id.  178;  B.  i\.  P.  174. 

ivithoQi  hor        ?-    With  rlferbvce  to  he:!  BF.rsn  itrsPoNsiBt.E  /s  a.  fem^.  sole. 
hdsii.ind  •    1.  Corbet  v.  Poelkitz:  M.  T.  1785-  K.  Ti.  1  T.  R.  6.  S.  P-  Stecman  ▼. 
OM"!-  GoocH.  E.  T.  1793.  K.  B..N.  P.  I  E^p.  6. 

Formeilf  a  The  plaintiT  having  become  bound  wihthe  defendants  wife,  .who  was  also 
feins  covert  made 'a  dofendanl  before  their  intermarriage,  and  while  she  was  covert  wilh  a 
f^n  "h"  *"""^''  husband,  from  whom  she  lived  apart,  and  had  an  ample  separate  main- 
boitund  It^nance,  ton  third  person,  for  a  condiderahle  sum  of  money;  upon  ihe  promise 
mian  la  a-  of  indemnification;  nnd  being  aflerwarda  compelled  by  the  obligee  to  the  pay- 
daquaii  ment  of  the  money,  brought  his  action  of  assumpsit  at>ninst  the  defendant  and 
mtint*-       hit  wiTe,  upoo  thai  proniae.    All«r  vardia  for  the  plsintiiT;  it  was  moved  in  w 
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EARON  AND  FEME.— To  mak*  or  diieharg*  Coidnult.  W 

rtst  of  judgment,  it  being  insi«fod,  thnt  though  it  had  been  held  ihat  wlien  a  b«iw»  fhr 
wife  agrees  to  roreive  a  separate  mnintenanCB,  she  shall  be  answernbie  for  Sii'  h       'nrP'*'* 
mainlo  nance;  yet  that  was  not  proof  of  her  liein^  so  far  a  feme  solo,  as  to  i^'^'  „„  i.,.',,-,in. 
mble  to  make  or  bind  herself  by  every  f  pecies  ot  conlract.  ir^zr<  if  si;* 

Sel  Per  Cur.     The  only  question  is,  whi^Iher  a  woman  married  livin™  pe-  ,r  r-i  l  -  y 
parnte  from  her  haabanil  by  agreement,  having  n  large  sepnrale  main'pniincr  lirtrt  j«  a 
s<-it!ed  on  her,  continuing  notcriously  to  live  a*  a  single  woman,  cwnlias'irn; /''"'' -^'-• 
anJ  ge:-ing  crdit  nq  such,  ond  tho  hin!ianJ  if^'  bcin*  l.aliln,  she  shiill  i-.p  wii  J 
as  n  tema  sole?     We  think  she  ahouid  ^-r,  and  that-it  i.i  just  it'iiboi!!.'  hr  ro, 
which  ia  <]uite  cle»r  from  the  riK^-i  uf  1'.  I'^.'iead  v.  Lnneaborou^h,  nrcl    l}:!r- 
well  V.  Hroolcs  (ciied)  wherein  it  wa-s   laid  down,  thnt  where  a  womnn  hrs  a 
separate  estate,  and  acia,  a  t<l  reiinivca  crdit,  as  u  feme  Rile,'  she  shnlt  hn  lin- 
ble  as  such.  Rule  discharged.  S-o  'J  T..  R.  1 4B ;  I  R  &  P.  3M ;  2  D  §■  P.  1 OC, 

e  Ellah  v.  Lkic.h.  T.  T.  179  1.  K.  I-.  5  T.  R.  G7S.  8.  P.  Gh-christ  v. 
Bhown,  T.  T.  173'J  K.  B.  4  T.  R.  766. 

To  apleaofcorerture,  the  |)hiinti<>' replied,  that  before  the  promispair.Prli-r:- 
ed  in  the  declaration,  the  dpfrndant  having  been  parted  from  her  husbr.:i(i,  the  ,    . 
judge  of  the  Consistory  and  Epi,si^o|r:il  Court  of  London,  allollcd  the  Fum  r..  |,"|jjy[p. 
'lOOl.  to  be  paid  to  the  defendant,  ba  alim'>ny,  during  a  certain  suit  then  s'.'.'A  t),ince  i(.*4 
pending  in  llie  said  cnurt,  betv.cen  t'ln  dci'erdant  and  her  btiahand,  which  \y:inpcn!ia- 
Bsuln.nenl  maintenance,  and  regul::r!y  paid  to  her;  thai  she  acquired  crctJil  r.s  ncn-". 
a  feme  sole,  with  an  averment  that  l>etbrri  il.e  promises  were  made,  the  plaintiff 
bad  no  n'l'.i'^o  ot'lbe  covertirp.     On  dcirturrer,  the  Court  gave  juddmcni  for 
the  cli?rond:iiit,  making  n  di-jlln".tioii  between  a  pL-rmnnint  separate  maintenanco 
Bad  the  present,  which  was  only  of  a  femnnrartf  nature. 

3.   War-hii.lv.  RuTTOH.E.T.  isnO.K.  B.  8  T,R.B45.  [  T3  ] 

In  amrmv'til  ag^iinst  a  feme  covert,  she  pknded  coverture,  and  that  her  hus-  ^"^  "■"*  * 
baod  wa9  still  alive.     Hcplir.allon,  that  before  the  making  of  the  promisen,  the-"""."' 
defendant  and  her  husband  had  covenanted  to  live  separate  and  apart,  and  thai  ^'^^j  f^^'^ 
ber  husband  allowed  a  compi-'ent   maintenance,   suitable  lo  licr  degree;  and  her  hnn- 
that  the  allowance  had  been  diilv  paid.    'After  a  rejoinder,  the  plaintifi  demur-  l>und  niih 
red,  when  the  question  appeared  to  be,  whether  a  fine  covert,   having   a  sefa-"  B'-pirMs 
rate  maintenance,  and  living  apart  from  her  husband,  conld  be  sued  as  a  fimr  '■^■'i"'en- 
3o!  ?     Per  Cur.     Wo  havo  liiketi  the  learning  of  all  the  judges,   {Ptriyn,  1«.  «'\'^  ■""• 
and  BMltr,  J.  absenle,)  who  ore  of  opnion  that  the  action  cannot  be  supportctl,  \'^  j^j/ 
inasmuch  as  it  is  founded  on  a  contract  made  between  parties  unable  to  cnn- c.'mnni cno- 
Iract;  for  Littleton,  s.  168.  savs,  that  husband  and  wlfo,  in  law,  are  viewed  but  tract  imd 
as  one  person,  'therefore  it  is  not  necesaarv  for  us  to  consider  the  general  efTcct  be  med  u  . 
and  validity  of  the  contract.     In  support  of  the  action  it  has  been  wid,  that"-';"" 
the  wife  ought  to  be  liable  locontraci  and  ho  sued  when  her  husband  ceaecB'""'' 
to  be  her  protector;  she  ought  to  be  rendered  competent  to  become   her  own 
proleclreag,  and,  as  a  rveces'iary  consequence,  lo  sue  and  be  sued.     But,  if  we 
Were  to  propound  such  a  rule,  the  result  might  be,  that  if  a  woman  eloped  and 
lived  in  adultery,  she  would  be  liable  for  neccsnariesi;  hut  that  the  law  is   not 
■o;  for  if  a  woman,  separated  from  her  huFibaad,  has  a  separate  mainternncej 
she  must  apply  the  same  as  occasions  reifuire,  and  if  those  who  know  of  the  ar- 
rangement choose  to  give  her  credit,  they  must  take  the  consequence,  being 
in  no  wor^e  situation  than  those  who  have  nothing  to  confide  in  hut  the  honour 
of  ihode  they  trust.     Contracts  of  this  description  are  higlily  beneficial  in  *iet- 
tling  the  relations  of  domestic  life,  and  which  the  public  is  interc'^ted  to  p;e- 
»cr*o.     Id  orderto  make  them  eileclive,  the  wife  being  incapacitated  to  con- 
tract, or  possess  herself  of  property,  the  laiv  says,  that  those  persons  who  are 
deiiirous  of  living  separate  shall  have  recourse  to  the  intervention  of  a  trustee, 
in  whom  the  property  in  which  she  is  intended  to  have  the  disposition  mav  ve«t^ 
nnconlrolled  by  the  ri^ht  of  her  bnsband,  and  with  wh-im  he  mav  conliact  for 
her  benefit;  bnt  in  Hucb  property  the  woman  herself  acquires   no  legal  interest 
whatsoever;  and  of  these  the  court  of  equity  ia  alone  the  proper  tribunal  to  en- 
force and  regulate  the  perfoiMance  thereof — Judgment  for  defendant. 
Davrnport  v.  Nslso.v.  T.  T.  1814.  K.  B.  N.  P.  4  Camp-  26. 
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M  BAHON  AND  FEME.- DaabiHHf  of  TF^ft. 

And  coT«r.  The  dc'endani,  who  hati  executed  drcda,  nnd  proBeeuted  suits  aS  a  widow, 
lore  ia  an  being  aucd  in  this  iiclion  P  rgoods  sold  Biiri  (idiveied,  plended  roverlu<e.  It 
c.top,.«l.  ^gj,  „;,;e,.,t.d  ,f,ai  her  c.ndutl  Imd  ..recluded  her  from  (.leadidg  this  plea.  I  ut 
Sd^nt'  T^rdE.Lu!,o:o:is':,  C.J.  ,  ll  i(  were  dearly  proved  that  her  husbEnd  woa 
buaued  m  «ill  Biivfi,  the  pica  (vas  un  estoppel.— Plninlij  roneu:ifd, 
D  ftmt  Jewson  v.  ItEAii,  H.  T.  \ns.  K..  B.  Lofii.  IS-i;  S.  C.  4T.  B.  362.  Cited. 
M/e.  Thedefendoiit  wn^ihenifcofone  C.  J.,  iiRdwasasole  trader  by  ihe  cns- 

f  ''^  J  lorn  of  l,ciKl'>n,  and  being  iijdei>tei'  lo  the  pln'ntiir,  entered  into  a  bond,  in 
Thongli  ■  which  she  was  described  '.'  Diilliricr,  oilizen,  and  sole  trader;"  mid  also  execD- 
reiue  CO-  ipj  ^  warranl  of  altoroey  In  en!er  up  judgiuent  on  ihe  snid  bond,  which  wrb 
trader  bv  entered  up  accordingly,  and  a /.'i^W/ncfiis  sued  out,  and  ihe  dcfendont's  goods 
the  ruiiom taken  in  execution.  On  an  oljeclion  lolha  judgment  for  irregularity,  on  the 
of  London,  ground  tliat  the  hua'iand  ought  to  have  been  impleaded  Jointly  with  the  wife,. 
msy  bind  tji^ii^i,  execution  must  b«  againat  the  wife  only;  and  that  the  action  was  not 
lim  kcoD-  mnin'i'nalde  iu  this  court,  hut  ought  to  have  been  brought  in  the  court  of  the 
tract  sha  city  of  London,  Af:er  nrgumcnt,  Per  Cm:  The  judgment  cannot  be  sup- 
cannoi  by  ported,  since  a  married  woman  cannot  execute  a  valid  hond  at  law,  because- 
deed.  thatwouldbindherheirSiifHhe  had  real  essets,Mhith  no  cuslrm  would  warrant. 

6-  CiUDtLL  V.  SH.i>v.  T.  T.  1791.  K.  B.  4  T.  11,  3(11.  S.  P.JiEiD  v.  Jew- 
son.  H.  T.  13  Geo.  5.  K  B  4  T.  n.  3(V->.  Cited. 
Nor  can  Jn  (,„  action  by  a  widow  in  her  own  right,  fiir  gio<ls  aoid  and  delivered  by 

her  whilst  she  was  covtfl^  it  appeared  Ihut  a  trade  had  been  carried  on  solely 
by  the  wife,  within  the  city  of  l.ondun,  without  the  inlerfercnce  of  Ihe  husband, 
tbauf;h  he  lived  in  the  eainchouic  wih  her.  She  having  obtained  a  verdict,  ti 
nonsuit  was  aflcrwards  moved  liir,  on  the  ground  that  the  gjooda  were  priitifi  fa- 
cie the  property  ofthe  husband,  and  consequently  Ihut  the  wife  cculd  not  maia- 
tain  this  action  in  her  own  right,  for  that  she  could  not  avail  herBclfof  the  privi- 
lege of  beini;  a  solo  trader,  aLcording  lo  the  custom  of  London,  in  the  superior 
courts  at  Wesltninater,  such  privilege  being  confined  to  Ihe  city  courts  In 
support  oflhe  verdict  it  was  argued,  that  this  action  was  not  brought  by  a  Jtmt 
covert,  (hd  husband  having  died  before  the  acliun  was  brought;  and  it  waa  afsi- 
'  mlaled  to  the  ca^a  where  a^-me  eoU,  entitled  to  a  c'  ose  in  action,  marries,  and 
afterwards  the  b.i'on  dies  without  redut'ing  it  into  possession,  in  which  case  it 
would  survive  to  the  wife.  Scd  per  Crr.  There  the  right  survivea  to  the 
wife  by  the  common  law  ofthe  land;  but  in  this  rase  the  right  oflbc  wife  ari- 
ses only  by  the  cu'stfim  of  tlie  city  ofljmdon,  of  wliioh  we  can  take  no  notice  in 
this  action,  and  therefore  the  action  should  be  brougct  by  ihe  representatives 
oflhe  husband,  'ihe  superior  courts  a|  Wesimineter  cannot  take  notice  of 
this  custom. 

1.  Beard  v.  Wesb.  H.  T.  1800.  E^.  Ch.  2  B  .&.  P.  93.  S.  P.  A>ori.  M.  T. 
170J.  K.  B.  10  Mod.  R. 
Or  bo  naod  '^''^  defendant  in  error  declared  below  io  the  Court  of  K.  F.  against  the  wife 
at  Went  •'  lhep)aintitrinerrorasa/«iHeso/e.  Pica,  coverture,  Iteplicaiion,  that  by  the 
minatar  u  custom  of  the  city  of  l^ndon,  a /vine  coreri  who  carries  on  a  trade  without  the 
Mch.  interference  of  her  hua'.mnd,  may  he  charged,  as  if  lofc,  with  every  thing  fur- 

And  even  nigjjed  her  on  account  oflier  trade;  and  the  plainii.l'below  averred,  that  the 
i^  L^d'n  "'''*  "^^^^  P''*'"*'  ■«!"'*■«  carried  on,  within  the  said  city,  and  on  her  own  ac- 
liBf  ha)  '  count,  independent  of  the  inler.'crcnce  of  her  husband,  the  trade  of  anuphol- 
band  must  slerer.  The  averment  was  aupjiorlcd  by  the  evidence,  and  Ihe  plainti'l  below 
ba  made  aoblained  a  verdii^t.  and  entered  up  jud^riien'.  in  the  above  court.  On  error 
patty  lo  the  brought,  the  error  assigned  was,  Ibat  as  the  action  was  brought  tn  Ihe  King's 
^'"^'""''""  Bench,  the  plaintiff  above  should  have  joined  in  defence  with  his  wife.  Lent 
^Hy"""  Rldoit,C.J.  said,  though  the  ceneral  rule,  that  u/me  corcrt  cannot  be  sued 
Bcparntely'froinher  hus^jand,  iniy  be  interrupted  by  the  privilogca  attending  n 
custom  which  may  have  obtained  in  a  particular  place,  yet  the  inf.uence  of  that 

•  bj  iha  coilnm  of  London,  n/rnie  sn/f  mHinhnnl  ia  where  the /?m*  Irndes  by  herself 
.O  one  Iradd,  in  which  her  hnibiind  dnes  not  inlortiieddle,  and  buv4  nnd  <ella  in  that  trade; 
'hanlhs/tinc  ah^tll  be  aiied,  and  ihe  hn^il'iind  named  only  for  Gonrormity;  and  ifjadgnient 
lalt  be  given  agsinal  Iheui,  eioculion  ahall  be  againal  the  feme  only ;  Cro.  Oar.  tiS. 
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band,  and 


cwrtom  win  not  extend  beyond  the  limits  of  the  dialrict  where  it  prevail!.  Tliere* 
fbre,  notwithstanding  it  has  been  shown,  that  by  a  presrription  long  establii^h' 
sd  in  (he  city  ot~  London,  a  feme  coetrl,  Irading   independently  of  her  huahand, 
n  liable,  ns  insole  for  the  debts  contrticted  bv  her  on  account  of  ihat  trade,  her 
liabilitj  attftchea  only  on  proceedings  in  the  citv  courts.      'I'hi?  may  be  collect- 
ed from  the  analogous  decisions,  from  diclii  of  judges,  and  frcm  the  argnmrnls 
and  coinciding  judgments  of  eminent  counsel,  and  from  points  ceded   by  Ihem 
in  a  long  series  of  cases,  from  the  period  I  Edw.  4,  to  the  present  time.      But 
without  inquiring  into  the  purticulars  of  those   caites,  we  think  it  will  he  suffi- 
cientto  advert  to  the  case  of  Catjdell  v.  Shaw,  ante,  "2.  which  has  expressly  5"»  »«•  to 
decided,   that  a  y«ine  cohW,  trading  un^ier  circumstances  precisely  similar  ti>  "'"•'"  P'° 
those  ofthe  plaintiff  above  in  the  presL-nt  cnse,   cannot  sue   in  the  courts  of  .|^'*^lj '^ 
Weatminater  Hall,  without  joining  her    hushnnd.      Wow  supplying  a  position,  a  feme  ca 
which  we  decidedly  think  correct,  taken  by  Mr.  Dunning,  in  the  casiaof  Cox  verl  lepa 
Y.  Philhps.   3  Bur.  "1776;  viz.   that   the    right   to  sue,   and   the  liability  to  be  "led   from 
sued,  are  pariibw  convtrxis,  the  same,  it    follows   that  the  errors  assigned    are  ^*' !""' 
well  founded.      In  addition  to  these  observations,  it  has  been  said  by  De  Grey  g",",j 
C.  J.  in  Hachelt  v.    Baddelcy,  2  Fl.  1081;  and  by   the  Court,  in   Lean  v.  her  own  te 
Shnltz,  2  Bl.  1 193;  that  a  joinder  of  thr  husband  for  conformity  is  material,  conni,   has 
evPR  in  an  action  brought  in  \\\i:  citv  courts   against  a  fem'.  covert  sole  trader,  been  gnax 
Judgment  reTersed.    See  Cro.  Car.'67;  Ilet.  9;  S  C.  Litt.  31 ;.  S,  C.  2  Keb.  "''■  t^""""' 
583;  Comb.  42;  3  Keb.  302;  3  Burr.  1776;    2    HI.    1060;  Reed  v.  Jewson,  ^^"^  '° 
cited  4  T.  R.  362;  Cooke.  B.  L.  'Je.  ed-  4;    I   T.  R.  6.  p?n»Vrt»  in 

8.  Clayton  v.  Ahams.  E.  T.  1793.  K.  B.  6  T.  R.  m\.  his  hand. 

To  an  action  of  aiiunipsif  against  ihe  executor  of  A.  ^.  for  goods  sold  to  her.  Bcqniretl 
Tlie  defendant   pleaded  that  she  was  a  mnrricd  woman;  and  the  plaintiH'repli-  ^y  har  ia 
ed  that  she,  until    her  death,  lived   and  traded  as  a /t.ne  roreW,  and  Ihat  he  ne- J"''^*™'*" ,' 
verknew  or  trusted  ber  husband;  and  furiher,  that  the  defendant,  as  her  exe-  „  cnnt"«i 
mlor,  possessed  himself  of  hor   goods  and  efiecla,  which   was  more  than  sufii-ed  therein, 
cient  to  pay  him,  the  said   plaint  if.      On  demurrer  the  Court  gave  judgment  n  .     - 
fiw  defendant,  because  to  entitle  Ihe  plninliffto  maintain   his  actif^n,  he   should  eevert^' 
i»*e  shown  that  Ihe /enii  cocei-f,  when  alive,  might  have  sued,  and  that  the  pro-  whore  hn* 
peity  was  the  separate  effocts  of  the  wife;  whereas   it  did  not   appear  that   it  hind  has 
could  have  been  so,  and  the  probate  of  the  will  of  the  wife  was  ahsolutelv  void.  ■**«"   "»"« 
An  action  cannot  be  brought  ogninst  a  femi  covert,  excppt  by  the  custom  of  P?"***"  _ 
London.  '-         I 

9.   Carbcl  v.  Blencotv.  E.  T,  1301.  N.  P.  4    E?p.  28.  Iht'eip^^' 

A*s»»p»it  for  goods  sold  and  delivered.  Defence,  Ihnt  the  plaintilf  was  a  tion  oTtbs 
Jem:  eoveri.  PlaintifT  answered  this  objection  by  showing  her  husband's  con-  term,  bat 
viction  of  felony,  and  proving  the  sentence  of  transportation  of  seven  years,  teroro  hJi 
TTiat  time,  however,  had  now  expired.  Lord  Alvanly,  C.  J.  held,  the  pr'oduc-  """"•  in* 
tionof  ihe  record  of  conviction,  proving  that  the  husband  had  abjured  the  °^°°g"|,|. 
redm,  entitled  the  plaintiff  to  sue  as  afcine  »nU,  and  that  the  ]enn  of  his  trans-  lion  which 
portation  having  expired  did  not  alter  the  case  unless  defendant  was  prepared  accrncd  da 
to  prove  that  the  husband  bad  returned;  no  evidence  being  offered  to  that  ef-  ""g  ibaipe 
fed,  plaintiff  had  a  verdict.  """!■ 

10.  i-i*iBEBTv.  Marth.v  Atkins  AVD  ANOTHER.  M.  T.  1809.  N.  P.  2  Camp.  ""^  "''""• '' 
270.SP.    HoFEWELLv.DuPisNA.E.T.  1809.2Camp.  K.r       -  K"d 

fa  an  action  on    a  bond  against  a  married    woman,   she  pleaded  coverture,  has  never 
N»  evidence  being  tendered  of  her  husband  being  alive  within  seven  years,  been  heard 
theplainti:f  was  entitled  to  recover.  ofror.even 

11.  Sparrow,  t.  Carrltiif.rs  cited  in  Corbrtt  v.  Poelnitz.  M.  T.  1785    ^'"™' 

1  T.  ft.  6;  and2  Blac.  Rep.  1197.  ^■^/^*  " 

In  an  action  upon  a  note  of  lOi.,  given  by  a   married  woman,  who  kept  ■bleio'bt"^ 
paMic-bouse,  for  some  malt;  the  defence   relied  on  was,  the  defendant's  co- sued, 
verture.     But  upon  the  trial,  the  plalntitl' proved  that  her  husband  hnd   been  thgugb  iha 
transported,  and  the  time  ofbanishment  not  expired.     The  question  was;  whe-  haabsod  b« 
thershe  was  liable?     Yates,  J.  thought  ihat  the  Court  must  consider  the  trans-  °"V  j', 
porlation  as  suspending  her  disability,  and  directed  a  verdict  for  plaintiff.  "'""•d  for 
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5i  '      bARON  AND  HEME— lioUUiu of  Wift. 

»;ilmited  12.  Derrt  V.  DucHBss  OP  MiZiRiNK.  H.  T.  8  &  9  W.  3.  I  Ld.  Raym.  147, 
lime.'  In  gn  action  against  the  duchess  for  wages  and  money  Bnd|lent,  Bhejpleaded 

And  ihe  coverture.  At  (he  Irial  it  appeared  that  the  Duke  of  Mazarine,  nn  alien  ene- 
Mii.u  ruli.  mv,  ihe  defendant'!*  husband,  was  alive  in  France;  ihe  jury  found  for  th« 
"'''"''"'  plutntilf,  Ijccause  the  duchess  had  lived  here  for  twenty  years  as  »  feme,  tofe, 
Im^baiid  ^"'^  '**"'  con'racted  debts  continually  as  a  single  woman.  It  was  moved,  on  l.e- 
,lj^  half  of  the  dueheas,  that  this  verdict  was  against   evidence  and  law;  for  a  /iine 

B(>ioiid  covert  cannot  be  solely  charged  for  debts  and  contratls,  without  a  divorce  and 
\tiiljout        atimnnv,  although  the  husbund  be  a  foreigner. 

[    8i  ]         Ptr  IIiill.  C.  J. When  the  husband  is  an  alien  enemy,  and  under  any  nbso- 

any  prohn    lute  disa  hi  lily  to  come  and  live  here,  Ihe  law  perhapa  will  n^ake  the  wife  of  such 

Uiiiiy  oF  ro  g  husband  chargeable  as  a  jt'-^c  ^ole  for  her  debts  and  contracts;  for  this  case 

•"^"'"S-       does  not  difler  from  the  case  of  Lady  Felknap  and  Lady  Weyland,  who  were 

allowed  to  be  able  to  sue  and  to  be  sued   rin  the  abjuration  or  banishment  of 

their  husbands,  aa  if  they  had  been  sole.     The  plainti'l  had  jiid£;mcnt. 

13.  Wu-FOBD  y.  Dlchess  de  Pienne.  E.  T.  1797.  N.  P.  -2  Esp.  554.   S.  P. 

Or  BTon  Franks  v.  DtcnEss  db  Pie>f,e.  M.  T.  K.  It.    N.  P.  2  Esp.  587. 

where  ha  -Aiismapsil  for  gooda  sold  and  delivered.    Plea,  i   ■■.f-rture.      Defendant  prov- 

bas  ;one      ed.hcT  ninrringc,  and  also  that  tlie  Duke  dp  i  .■  ;■  e  i:ad  gene  abroad  some 

«bt.m4         years  af^t  wiih  an  inte;iti)n  of  returning,  but  t'. ;'    !■!  'ii  1  iiot  returned,   during 

wiih   nn  in  „i,;c|,  time,  it  appeared,  the  duchean  had  paid  i.il!^  li.r  arlisles  furnished  on  her 

re^unitni     **"'''  '"■'"^"'•t;  up'.in  this  ei-ideiicc,  Jjord  ivcny^n,  C.  J.  o^scrved,  that  had  the 

bui  hn  "I'ol  duJie  re;u;\icu  an'l  pai'l  bilis  ron'rncted  by  her  during   liis  absence,  ^.iid  again 

duna  9u.      Ic!l  tiic  kin^^ilom,  slie  w.'ulil  not  he  liable;  but  under  the  present  circuinslan- 

ocij,  the  duke  111U41  be  i^ikcn  as  havinj;!  alijured  Iho  realm,  and  consequently 

the  dui;hessmu?*t  be  hi^IJcn  liable  for  the  debts  she  contracted . — Verdict  for 

Bat    where  phiiiiti  1'. 

b"'d'"  ■  '  '"*■  ^^'^^^'''^''V'ND  "-IF--.  V.  F.s'iFR.  T.  T.  1-98.  N.  p.  3  Esp.  18. 
d"d  ii^*he  ^'  appeared,  in  this  cafc,  the  present  defendant  had  brought  an  action 
We«  Tn  a;;aiiiJt  the  preifent  priiulif's  wiib  for  gi^d.i  ,^.ild  and  delivered,  to  which  she 
^iai.nnd  pleaded  hpji  n«iMn;)ii7,  and  ffiive  lii'r  covcrliire  in  evidence.  On  Ihe  Irial  of 
alinwoJibo  the  cnu-e,  it  was  proved  ihat  her  hua')and  hud  been  in  the  West  Indies  a  Dun*- 
wlfj  a  l,Qr  ofvoa.N,  an  I  bad  duri^ig  sii  :ii  liiue  paid  lier  a  weekly  allowance,  and  ihat 

""'r  h  '''C  go  "li  were  sold  to  her  as  a /'-^ri^  snU;  Ihe  judsc  who  tried  the  canse  beiDg 
lXi<U..ce  of  "I'i-i'n  'I'-'t  "I'i^  r.rea'^d  n  li'n'iiliiv,  the  j-iry  found  for  (he  plaintilF.  On  a 
writ  ofeiT-ir  brouu'bt,  th-!  (iiieslion  fnr  Ihe  consideration  of  tVe  Courl  was,  whe- 
ther a  in.irri:>d  woma'i,  wlii  rciueived  a  weekly  allowance  from  her  husband, 
not  by  di'el,  wh-)  re.-iidcd  a!>road,  and  contraeled  debts  as  a  /  i^icsof?,  could; 
durin';  the  husiiand's  llle,  be  sued  as  such.  Lord  Kcnvn  said,  in  the  present 
caic  there  is  no  evidcn.'^e  (o  sh^w  sii,?  ha^i  a  separate  maintainance;  and  it 
w.»dd  be  too  mu^h  for  ins  to  say,  that  hcc.aii^e  a  hiuliand  siippUesn  wife  with 
min"y  from  time  to  lime,  as  far  as  he  is  able,  that  that  is  to  be  construed  aa 
pulling  an  enJ  Id  the  conjugal  rclati  m  between  them-  I  cannot  say  so,  ei- 
ther iu  point  of  law  or  cons:'ience. — Verdict  for  plaintifT. 

15.  Hilt.  v.  Bar-^v.  H.  T.  !8il.  K.  B.  3  B.  .V  A.  252. 
Orwhira  a  A  husband,  n>t  separated  from  his  wife,  made  an  allowance  to  her  for  tha 
ir.idejioiin  support  of  herself  and  family  with  neeeqsaKes  diiring  his  temporary  absence, 
hat  know  \  tradetman.with  notice  of  this,  supplied  her  wit'i  g^oda,  and  brou:;bt  an  ac- 
'°S<' '''"  tion  ajfainsl  tho  husband  to  recover  the  value.  It  appeared  that  the  allow- 
(ince  is  .ance  had  been  punolually  paid.  The  judge  told  Ihe  jiiry;that  as  there  was  ro 
mill?  by  proof ofarty  separation  between  the  defendant  and  his  wife, .nor  any  separate 
hutb.ind  to  maiotainanco  settled  upon  her  by  deed,  the  defendant  must  be  considered  aa 
liii  wife,  liable  for  all  debts  contracted  by  his  wife  for  the  necessary  stinport  ofherselt* 
f^f^'I'^JV  and  children.— Verdict  for  plaimiT.     Rule  ai^i  for  a  newtViai.' 

ca<«tioi  "  '"  ''"  "^"'^  "^  bni'li  nj"il,  ;ilij  inlim,  or  eii'a.  thalnw  con'idaM  lh«    huibnnd  u    ej- 

dartn''  bia    *'"/  diid,  n'ld  iharefore  pirmint'is  wifo  to  eo.ilrscl,  and  aati  and  betnod.  aiii  femt  toir; 
inrnnonrv   '*'"  ''  wnald  be  nnreiaaaabln  that  iiha  ahanld  bo  ramedilos,  and  aqasly  hani  apoi  her  crcdi- 
:lj,,„    '    lor,  wba  nolhi»iTi.,ij-ii-'Jaorr^.l,-8«i^iin*Uh-hui'jinl,Wnu;dbBwilhc.alreliern5«ini 
Ihafeatf,  1  Ral.  Rep.  400;  Co.  Lit.  1S2.  a.  133.  a;  i  Balit.  ISS;  I  Balal.  140.  Mud.  89. 
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BAKON  AND  FEM^  -  m<n  rftp^ruibU  tu  a  ftme  SoU.  sa 

PerCur,  The  learaed  judge'd  ataEement  lo  the  jury,  that  the  husband  was 
liable  because  there  was  no  soparalion  between  him  and  his  wile,  nor  any  ae- 
parata  ma intai nance  HCcured  to  her  by  deed,  woa  incorrect.  Now,  if  a  hu»- 
band  make  an  allowance  to  his  wife,  he  gives  her  a  genera)  credit,  and  she  mej 
contract  debts  fur  the  necessary  supply  ofheraelfand  famttv,  for  which  he  will 
ultimalely  he  liable,  upuh  ihe  ground  that  fhe  is  supposed  in  contracting  them  ' 
to  act  as  ht3  servant  or  agent  Bnt  here  the  nllnwancc  made  lo  her,  and  the 
notice  of  it  given  to  the  plain:! ',  clenrly  show  that,  aa  to  him,  her  agency  in 
litis  respect  was  countermanded.— Rule  absoluEc.  See  5  Taunt.  SoSj  3 
Campb.  '^. 

16.  Mar?h  v.  HurcTiivsos.  T-  T.  1801.  C.  P.  2  T>.  ^  P,  22G. 

Thia   was  an   action   for  goods  wold  and   deliverc4.      Defenre,   coverture.  Or  whera  a 
The  defeodanl's  hndband  was  an  E  rjlis'iman,  who,  nimut  10  years  before  thia  -^^'i'"* 
action  was  brough!,  had  oiir-Jtaipd  Ihe   appoinlmcnt  of  agent  for  the  English  Jid/d^io'tn 
packets,  nl  the-  Brill,  in  lIoll:ind.  and   had  resided  there  ever  since.      Dnring  eneniy'n 
that  period  he  became   possca.aed  of  madder  grounilfi,   frixn  the  cultivation  otcountiy, 
which  he  derived  considerable  proiil.     On  the  invasion  of  Holland  bv  the  ""'  ""I*  « 
French  in  l7Li->,  his  einplnvment  as  agent  Iinvins  eeusfd,  he  afinl  Ihn  deiend-  ^'*"  "' "d-. 
an!,  together  wi  h  his  family,  to  re.side  in  England,  but  lie  reniaiuc.l  in  Holland  the"  heine- 
to  look  after  his  madder  grounds,  and  with  a  view  to  recover  hU  situation,  in  ,„,    j[  „„ 
case  tlic  iiUercouree  between   Eosland  and  Holland  should   be  re-cslabliiihed.  holden 
The  defendant  lived  nt  Aylsham,  in  Norfolk,  and  was  there  considered  to  he  a  tlmt  ihs 
married  woman.      The  plainliiT  had  furnished   her  with  coals,  for  ihe  value  ot  "'''*  •'■'"'id 
which  this  action  was  brought.      Rut  the  Court  were  of  opinion,  thiit,  under  ^^^  '""^ 
these  circumitaucea,  the  husband's  residence  in  Holland  did  not  enable  tlie  „  gj[^|„ 
wife  to  bind  herself  by  her  oivn  contrails.  woaiun; 

n.  Farrsb  v.  the  Couvte-^s  o-  GRis^nn.  T.  T.  180).  C.  V.    I  N.  R.  00. 
S.  P.  Axov.  M.  T.  1700.  K.  B.  ]2  Mod.  CM. 

To  plea  of  overture,  the  plainti  V  replied,  that  (lie  dcfcudrinl'a  liusliand  Tbonglisho 
"  lived  and  resided  in  Ireland,  and  thiit  the  deffndant  li'.-ed  In  this  kincdom,  nppcur  and 
separato  from  her  husband,  ai  a  single  tojiii.in,  and  as  such  single  woman  pro-  ""  "such. 
minted,  Sic.     On  goni;ral  demurrer. 

The  Court  held  tho  r'-!>licalion  bad,  because  the  terms  of  it  wore  perfectly  ... 

consi^cnt  with   a  nicri'  ir.,;  'iiary  absence,  and  applied  to  th«   case  of  every  ^^  opi>e:ir« 

man  who  went  for  a  s^ii^  Tl.ne  In  l.ve  in  Ireland  or  Scotland,  and  whose  wife  ,[,0  haa- 

ia  the  mean  time  conlrai'.d  deUs  here.  (8*1 

18.   Rir  V.  DucHESSE  nv.  PiR'INE.  M.  T.  1811.  N.  P.  3  Camp.  123.  ■        band  ha^ at 

Ac'.ion  !)V  payee  against  tho  maker  of  a  promissory  note.     Defence,  cover-  ■"?  Hma 
'      '         e.l,  the  defendant  and  the  Duke  de  P.  f  '     ""  '■""■*  "■'''" 


->  E.-Tgland,  and  lived  tn^cthcr  as  such,  and  that,  previous  to  the  note  being 
lefendaut,  the  Duke  entered  into  a  foreit;n  service,  and  had  c 


her  wiilim 
Ihn  realm, 
nllliough  h» 


fmueJ  abroad  ever  sini^e.     Lo-d  EUeiihnro-'gb,  C.  J,  said,  a  married  h 
uuder  circntnslanccs  like  Ihe  present,  is  not  liable  to  be  sued   aa  a  feme  xo'.e.  nt  ihe  lim* 
for  it  cannot  be  contended,  a  woman  once  in  the  fiitualion  of  a/<ijif  rcrer/ can  ofil'o«<- 
be-ome  n  fe^nj  ,  h  becnu^r,  her  lunbanJ  has  been  abroad  a  year.     The  duko,  '^°°'  f^ 
being  under  no  legai'disaliility,  may  rejoin  his  wite   in  England.      Where  the  charged  a* 
hus'mni  is  e.xiled,  or  ha<)  abjured  the  realm,  he  eaaiioi  return — there  the  case  a  feme 
seces^rilv  stands  on  didbrenl  principles. — ^PlainliT  nonsuited.  «oJe. 

la.  Ds  GuLLON-  V.  L'AioLE.  M.  T.  1798.  C.  P.  1  n.  &  P.  357, 
The  plainlitr  having  replied  to  a  plea  of  coverture,  that  the  defendant's  t'ot  whers 
liusSand  raided  a'lroad,  and  (hat  the  defendant  carried  on  business  and  oh-  '^^  'l^hV' 
tained  credit  a.-i  a  /i^in;  so'p,  &c.  It  was  o'ljected,  on  the  part  of  Ihe  defend-  ^^^^  c^j,,  ^f' 
■nt,  that  the  pjainlitT  could  not  recover,  aa  it  was  not  shown  that  the  defend-  her  recelv- 
flat  enjoyed  any  separate  provision,  which  wns  the  prini'iple  that  governed  all  ing  a  <cpa- 
the  decisions  on  the  point;  but  the  Court  being  of  opinion  ihnt  the  absence  of  tiie  niain- 
Ihe  husband  when  the  debt  was  contracted  was  sufficient  to  render  the  de-  '«"•"" 
fendaot  responsible,  observed,  that  the  question  as  to  the  separate  maintenance  A[ff„aaco 
wu  put  oat  of  consideralioit. 


icvGooi^Ic 


v: 


CO  bjlro.x  and  FEMS- t^aimha  tf  mfi. 

A  wom»  90,  B.RBi-.R  T.  HotMBS.  T.  T.  1800.  N.  P.  3  Esp.  190. 

whaniia  Jwujrt;)..'/  for  ponii  8ild  and  delivered.  Defence,  coverture.  PUtnliff 
t*ndi*^h  P''"'^''  "'^  delivery  ot  llie  grinds,  sad  lliat  defendant  Lad,  previoum  (o  that 
deid  It  (he  ''"i^i  staled  that  her  husband  was  dead,  aad  had  gnoe  into  Diourniog.  No 
time  I  be  ButTicieut  evidence  being  oRcred  by  dercndant  to  prove  the  coDlrarj,  Lord 
eoatncu,  Kenyan,  'C.  J.  said  Ihere  must  be  a  verdict  for  plaintilT. 
""i'b'eir  21.  .'  .*Rnp.:i  V.  HoiMEs.  T.  T,  IB^J.  N.  P.  3  Esp.  190. 

e'ltd"  nTe°°  ^'  appeared  the  delendant,  at  Ihe  time  she  obtained  tlie  goods  for  which  the 
io  th*  c)Q-  prese:.!  acli.in  was  brouaht,  stated  her  Lusbnud  to  be  dead.  In  her  defence 
intj.  sbe  offored  te  show,   by  the  musIer-roH  of  the  ship  C,   from  Ihe   Admiralty, 

that  a  persin  of  the  name  of  A.  J5.  yas  living  at  the  time;  but  Lojtt  Kttiyim, 
And  procf    C.  J.  said,  that  proved   nolhiiig,  as  there   wiis  no   evidence   whether  A.   B., 
liyihoHing  „|,(,a^  „ame  w.is  there  fiund,  waslhe  husliaud  of  d'-fendant  or  not. 
toTi"?""  2--  B)GGcrTv.  FniEB.  T.  T.  l;;w.K.  H.  II  East.  331. 

■hip  iha(  >.  '^'^  trespass  fur  brealiing  and  entering  pluiniiiT's  dtvellios-house  and  shop, 
:noii  of  ^c.  and  cjectine  her  froin  ibc  pia^easiim  thereof,  defendant  pleaded,  that 
<  nsms  platDtiif,  at  the  lime  of  com  mi;  tin  ^  t  lie  lrespas.%  and  thence  continunKy  hilher- 
w«  living,  (jj  1,^(1,  been,  and  still  is,  under  coverture  of  one  A.  B.,thcn  and  slill  her  hus- 
^^^jl'"'  band,  and  still  alive.  R'~]d'cation,  that  before  the  committing  the  trespass 
the  husband  deserted  und  led  plainlilT,  and  departed  out  of  this  kingdom  to 
And  it  Lbs  parts  beyond  the  sca^,  nnmcly,  to  America,  without  leaving  anv  means  of  ne- 
ralBtinn  of  cesaary  provi^ioa  and  support  to  plaiiitilT,  and  from  the  time  of  his  departure 
murria^e  hilhurto  has  not  returned  to  this  country,  nor  corresponded  with,  nor  beea 
.'gL^i^L  heard  of  by,  plaintiff;  and  that  during  all  that  time  plainiifl'  has  lived  apart 
•abjflci  from  her  hudband,  and  made  contracts,  and  obtained  credit,  as  a  s-nglc  wo- 
■nd  hi«  miii;  and  for  her  neces'^ary  support  and  maintenance  has,  during  all  (hat  lime, 
wire  in  not  carried  oo  the  hii<incss  of  a  merchant  as  a  single  woman  and  sole  (rnder.  and 
•lupended  as  such  was  Jawfultv  possnssed  of  snid  dwelling-house  and  sliop.  Rejoinder,  ' 
•^i"  hVr  "*"  '''^  husband  wag  born  within  ibis  realm,  and  from  the  time  of  his  nativity 
and'goini'  '''''^*^''"'  ^^^  been,  and  still  is,  a  subject  of  our  lord  the  king,  and  that  he  bam 
■broad,  ii  1°'  at  any  time  hitherto  abjured  this  realm,  or  been  exiled  or  banished,  or  re- 
tuu  been  legated  therefrom.  On" demurrer,  Ihe  Court  listened  reluctantly  to  the  arjju- 
holder)  iha  ment  in  support  of  the  replication,  and  gave  (udginent  f-ir  the  defendant,  ob- 
minw°"°"  "^"'"e-  ^l""  ''■■^  '^"'^  •'»''  ''««"  '"'*'  *'<'"''>  '"  Marshall  v.  Eutton,  8  T.  R.  5J5; 
^MM'for  ''  "''3  capable  of  having  e.vceptions  ingrafted  on  it,  as  where  the  absence  ia 
an  ininrj  tantamount  to  a  civil  death,  ^c;  hut  that  a  I  em  porarv  absence  of  the  husband, 
•ommtiied  not  lianished  or  (he  like,  had  never  leen  deemed  sufluient.  See  1  B.  &  P. 
iobapro.  aril.wheyeaH  ike  m-ior  cases  are  cvlUded;  Ui6.-J.'26;  9East.471;  1  N.B.80i 
P«'<J-  4  Esp.  IV.  P.  C.  27 . 

[  85  1  {')  Dt:Ri.'s  or  sf.paration  rF-nvEEN  iiisbaxd  ,iNn  wife." 

A  -lipal..  1.   RoovEV  V.  CHA>;B':Ba.   E,  T.   18'  2   K.  B.  2  East.  283. 

lion  by  a  From  an  indenture  it  appeared  that  E.  F..  a  mnrried  woman,  had  a  penstoa 

hubuad  10  of  ICO/,  per  annum  from  the  Irish  Parlionient,  and  an  annnity  of  lOOi.  under 

*  Deed*  iif  this  de^criplion  when  made  through  the  inlervenlion  aT  Irusleei  are  valid  at 
Uw  and  in  eijoLly.  8  T.  H.  621;  2  Bro.  C.  C.  »0;  3  Merv.  256.  henca  where  by  ariiilei 
«r  leparalian,  the  hnsbund  wa<i  to  ref  eive  a  ceildtn  annuilv  enl  nf  Ihn  wife's  eilnle  while 
ha  ahould  le^ve  h«r  nnaintHtrd.  it  «'9<  huldcn,  that  on  I'lialestulion  [he  nnmiriy  ienaed; 
2AnM.  846,  But  the  Cuuil  have  refused  lo  iiiiPircre  on  an  agreement  between  boron 
and  feme,  wheiebv  tiiefime  w.is  to  give  Dp  pan  nf  her  prnperly  in  considcralion  ortheii 
living  separale,  although  the  appiicalitm  n.-.t  rrade  by  Ihe  feme;  2  Cox.  20T, 

A  proviKO  in  ■  deed  of  Kparnlinn,  thai  the  wife  i^urviving  nhall  be  etitilled  to  her  dowar 
and  ibird^  of  real  and  perwnal  wslatea,  whereof  Ihe  hoahnnd  ahall  die  sei'ed  or  poracMed, 
was  canairued  not  as  a  coven.-tnl  Io  leave  aach  a  portion  of  tlie  personal  estiilR  s>  *bt  wonid 
be  etiliHed  Io  under  tha  aialDte,  but  he  died  inlemme;  bnl  ihal  abe  ahould  be  in  iheiame 
ailaatioD  ai  if  not  sep.irale,  at  to  dower  end  tbiidj;  ly  Vea,  63.  So  where  b;  deed  of 
aeparation  ihe  hu^himd  (a  trader  liable  lo  the  hiinlirupl  laws)  covenanted  with  ■  irDnleefor 
Ihe  wife,  in  con,<idur<it1on  of  being  indemnified  from  all  debu  and  engageraenlB  whicb' 
might  ba  conlrarliid  bj  her  daring  leporalion,  to  release  hia  roniaioder  in  fee  in  certein 
Mtateiof  whieb  hs  wai  lenaol  for  life,  with  remainder  lo  tbewife  for  lifo,  with  iRDiainder 
to  the  iaane  of  the  inarria|;e.  with  remainder  to  hiDuelf  in  fee),  lo  inch  we*,  Ac.  ■■  ths 
wife  shall  by  daed  or  will  appoial,  with  power  Id  tlM  wife  lo  ravoka  th*  twaa  in  aoeh  will 
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tHe  will  or  A.  B.,  which  Utter  was  only  pHjabl«  to  her  so  long  rb  ahe  Hved  P>r  lo  Ui 
with  har  hushand,  or  in  cbm  of  his  dealh  rcmaJDed  a  widow.     Theae  were  "''•'* 
conveyed  to  certain  trusleoa  in  trust,  as  to  the  ICOi.  per  aonum,  for  her  sepa- "T^?"  ,*" 
rate  use  at  all  events,  and  as  to  the  2001,  per  annun).  in  trust  to  pay  bo  much  ,£nnii_i, 
of  it  ■■  they  should  deem  necessary  to  her  separate  use  while  ebe  lived  with  ,  leunte 
her  husband  i  but  in  case  of  any  future  eeparolion,  then,  aa  the  annuity  mainis- 
of  2001.  would  be  no  longer  payable  to  her  under  A.  B.'s  will,  the  trueteea  hbdcs  ia 
were  to  pay  her  200f.  if  they  consented  to  such  aeparation,  it  beiDg  provided,  *™  *■«** 
that  in  case  the  annuity  of  200/.,  thereby  assigned,  should,  at  any  time  during  5™*    ""-. 


the  lifb  of  the  said  feme  covert,  cease  to  be  payable,  the  defendant  in  this  i 

■■      '    ■  E.  F.'b-      ■       "     •     ■■         -         ■  .,       .  -  ..^ 


f  ttirt  Mipa- 

tion  {who  was  E.  F.'b  husband)  tlimild  pay  from  thence  unto  the  plaintifia  in  with  ib'a 
thia  action  (who  were  the  aoid  trustees),  during  the  natural  life  of  Ihe  said  £.  B^proba- 
F.,  annuity  of  «00(.,  upon  trust  that  ibe  piaintiFa  ahould  pay  the  same  for  the  •""»  of  i  be 
same  intents  and  purposes,  as  therein  before  was  declared  touching  the  said  j,™^' 
annuity  of  200i.  thereby  aasigned.     The  declaration  afler  stating  the  nature  holdea  a 
^^d  purport  of  the  foregoing  indenture,  proceeded  to  aver,  that  a  separation  ]eg«i  cova- 
1  did  take  place  between  defendant  and  bis  witb.  wiih  the  approbation  of  the  aant.* 
\     I  plaintilfs,  and  (hat  the  said  E.  F.,  from  the  time  of  the  said  separation  to  the 
\\  I  commencement  of  thia  suit,  continued  to  live  separate  from  her  hushand, 
\\§   whereby  the  Mid  annuity  of  2001.,  so  given  by  the  will  of  A  B  ,  ceased,  by 
1l       reason  whereof  (he  said  defendant  became  liable  to  pay  such  amount  as  would 
^k     hard  become   payable  if  the  said  annuity  by  A.  B.  had   £.  F.    continued  to 
^  live  in  lawful  wedlock  with  her  husband.    The  subsequent  pleadings  were  im- 
J      fnateriol  as  connected  with  the  point  in  iasue,  which  was,  whether  or  not  such 
T     a  covenant  was  valid  and  etfectual,  it  being  contended- that  it  was  contrary  to 
\   the  policy  of  the  law,  and  aubversive  of  good  morals,  to  enter  into  any  con- 
VV     tract  which  has  a  direct  tendency  to  loosen  the  bond  of  union  between  bu»- 
f^V  hand  and  wife,  and  to  facilitate  their  iteparation. 

^  ordsedi  Ihe  wife  eiecatei  the  power  b?  deed,  which  she  retnin*  in  bar  posnggaion,  and  it' 

coveniinl,  allhongh  entered 
I'Bt  binding  in  equity,  beiag 
edit  DTI  ander  Ibe  ilafnle  of 
■  debt!  and  angBgeDienU; 
of  (BVDcatioD,  attlbeDgb  it 
9  execution  was  vaW,  and 
o  eieenlian;  8  Merv.  ZB6. 
inlenls  and  parpones,".  a 
gailij  of  reion;  in  hii  pr*< 
aenca,  nor  can  an  action  be  mniDlaiDed  agsiait  ber;  II  Vol.  ]>8D. 

Tha  operalioa  of  a  deed  et  aeparnliea  ceaaee  on  a  reconcJUntion;  It  Vei.  697.  But 
wb«B  the  hoiband  agraed  lo  allow  his  wife  lOOl.  the  Court  decreed  ita  pDrfonniiiEe, 
(hougb  the  faniband  adered  to  receive  the  wifo  egain;  8  B.  C.  C.  6U.  Theie  i>  no  donbl 
of  Ihe  genoral  jnriadicttoii  of  a  court  of  eqoiljr  to  dcerea  the  tpeciGc  paiformaDCa  of  ani- 
daa  bataaen  haiband  and  wife  for  a  Repamtian  aad  a  leparate  oinialeDance.  Hnl  the 
Coart  aiercMiH  iu  dUcniiian  very  cauljoasly,  and  will  not  give  ita  fusUlaace  nnlil  it  baa 
■aen,  whetbai,  from  Iho  circnmalnocDa  of  tha  cni-e,  there  U  oi  ia  nol  a  probability  of  lb* 
partiei  bainf;  reconciled;  2  Cox.  lUOi  10  Ve>.  191. 

*  The  Talidltf  of  Bach  covonnntH  doe*  not  appear  to  ha*e  been  donbtad  in  Chaaben  *. 
nanSeld,  4  Eut  244.  abridged  ante,  vol.  i,  p.  292;  for  there  tha  deed  mode  proTiiioa  for 
llic  event  af  a  fatare  eepAralinn,  and  iha  hnshand  coTenanled,  •'  Ihat  ia  cue  of  fatare  M- 
farracoi,  and  hia  wife  Hhoald  oi  an;  time  tUereaner  find  it  aecewary  to  Iwe  Mpaiate  and 
Bpanrrom  him,  he  woold  peniiit  and  aaETer  bar  to  leave  hiin,  ke.  proiidad  the  aepatatiou 
took  plara  with  Ihe  approbation  of  the  trueue',  or  of  ihe  enrTivor."  And  Lord  Elleaho' 
roagb,  C.  J.  in  ifaoroaghly  caniouing  thai  inilrunient,  ia<ilend  of  doubling  ila  validily, 
■eema  to  have  enniidered  it  na  good  and  binding.  Upon  Rodnev  v.  Gdemben  (aupra) 
being  referved  to  in  the  orgninpnl,  Lawrence,  J.  ihna  expreased  himaelf;  "  la  that  aaaa 
there  wa«  an  averment  that  Ibe  Haparalion  waa  witb  the  coasent  of  the  tnutew.  Wa 
Ihoaghl  ihdl  Ihere  wni  nothing  illegal  in  the  partiea  agreeing  to  refer  Ihe  qaeaiioa  what 
WM  B  good  ciane  of  aep^iialion  lo  a  doropalic  foroin,  iiwlead  of  applying  lo  Iha  ecclesiat.. 
tical  coon  for  a  divorce  and  alimony.  The  Conrl,  theraforo,  onljr  decided  m  that  caaa, 
(hat  a  cnionnnt  for  eeparation  iind  aopariita  m.ninlarwneo  with  ihe  conBanl  of  the  IrBileea 
waasoitd,  not  ihnl  a  covenant  wn«  gond  efierallif.  Hint  n  wife  mi|(bl  aoparate  henalf 
frt-Ti  har  iiDBb.tnil  whenever  slir  ploa-i'il,  for  Ihirl  would  lis  to  make  iho  huabnnd  lenanl-st 
Kill  1"  tho  wifo  of  his  luariinl  ri-lm.     Ileoce  wo  have  the  principle  upon  which  Ibe  al>ov> 
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6S  BARON  AND  FEME.— IJ«(ito/"Separotem. 

I  87  ]  Per  Oar.  Were  we  now  cidled  upoo  lo  decide  a  queation  which  had  nev- 
er before  been  argLied,  we  might  have  been  inclined  to  have  thought  that  it 
would  hare  accorded  more  with  the  general  policy  of  the  law  lo  have  |)rohibit- 
ed  such  contract?  aa  the  one  before  ua.  The  practice  of  giving  back  such  &• 
greements,  has  been,  however,  so  long  established,  that  we  cannot  reject  tfao 
present  without  saying,  that  all  contracts  which  have  the  same  tendency  arc 
vitious,  which  would  annihilate  all  separate  provisions  for  the  wife,  he  they  of 
what  nature  they  might,  bo  long  as  they  were  of  such  a  nature  as  would  render 
her  partially  independent  of  the  support  and  protection  of  her  husband.  We 
can  only,  therefore,  lament  the  inveterate  rules  which  have  been  laid  down  on 
the  subject,  both  at  law  and  in  equity.  I1)e  case  of  NicholU  v.  Danvers,  (S 
Vern.  671]  stronely  supports  the  case  which  has  been  made  by  the  plaintilf. 
^ere  the  defendant,  having  previously  ill-treated  bis  wife,  gave  her  a  note, 
that  if  he  should  again  ill-use  her,  she  should  have  her  share  of  her,  mother's 
estate  to  her  own  use,  and  upon  this  happening,  she  and  her  brother  filed  a  bill 
against  her  husband  for  this  purpose,  and  the  Lord  Keeper  decreed  the  inter- 
est of  it  to  her  for  life  for  her  maintenance,  and  afterwards  to  her  husband  f( 
life,  and  the  principal  to  the  issue,  If  any,  if  none,  to  the  survivor  ofthe  1 
band  and  wife.  Now  the  words  "  in  case  he  should  again  ill-use  her,"  n 
have  meant  "  in  case  she  should  have  been  obliged  to  live  separately  f 
bim,"  because,  to  oblige  himself  to  provide  for  her  while  she  continued  to  live  ~  * 
with  him,  would  have  been  useless.  That  case,  therefore,  goes  almant  the  ^ 
whole  length  of  the  presenl.  The  case  of  Gawden  v.  Draper,  (2  Ves.  217,)  ' 
was  a  decision  in  a  court  uf  law,  and  establishes  also  the  general  proposition —  ^  . 
that  was  a  provision  foi  a  separate  maintenance  until  such  time  as  the  parties, 
by  a  certain  instrument,  should  declare  their  assent  to  live,together  agam^  and  . 
the  question  raised  by  the  plea  was,  whether  an  actual  cohabitation  aflerwardB,  ^ 
by  consent,  vithout  its  being  so  signified,  and  a  covenant  to  retain  the  provi-  ^^_ 
■ion  before  stipulated  to  be  paid  by  the  husband  during  such  cohabilalion,  were  ^ 
K  good  plea  in  bar  of  the  first  covenant.  The  Court  gave  judgment  for  the  ^ 
plaintiff,  which  at  least  shows  (hat  the  first  covenant  was  good  in  law,  bo  the 
merits  of  the  plea  what  they  might,  end  it  cannot  be  supposed  that  the  point 
coeld  have  passed  without  notice,  though  it  does  not  appear  in  the  report  to 
have  been  discussed;  mAt  '\i\fra.  The  ease  just  mentioned  is  also  stroitger 
than  the  present,  because  there  the  feme  covert  herself  was  left  to  be  the  sole 
judge  ofthe  propriety  of  her  living  apart  from  her  husband;  whereas  here  trus' 
tees  were  interposed,  who  might  be  reasonably  presumed  to  be  more  impartial 
eu«  of  Radnaj  v.  Chnmben,  hu  been  decided  declared  by  one  of  the  pemaa  who.ial 
in  jadgmsnt  on  i(,  and  who  conlinned  of  ihe  satne  opiaion  aa  he  entertained  when  the  case 
wu  determined.  )l  miiy  be  alto  inferred  ffom  Lord  Hardnjcke*i  judgment,  in  Moore  v. 
Moore,  1  Atk.  2TT.  thai  be  couidered  sncli  an  ngreanient  tn  protpeelu  to  be  validi  and 
•  like  inference  may  be  drawn  from  Lord  Vane's  eiM,  13  East.  ITi.  in  which  a  separa- 
tioQ  having  taken  placa,  the  hasband  and  wife  agreed  lo  cobabit,  and  b^  arliclea,  entered 
into  on  thai  oceaiion,  he  covenanted  that  ir  ghe  desired  la  live  apart  be  nonld  not  moleat 
bar.  After  Iheae  artialea  were  concluded,  cohabilalion  look  place;  bnt,  in  conBeqnence  of 
ill-treatment,  ibe  hnaband  and  wife afparalad  a  second  time;  and  ahe  having  eihibitad  ar- 
ticlea  of  the  peace  againiC  bim,  Ihe  Conrt  thonght,  undei  the  eircamatancea,  and  the 
agreement  proving  anch  fulore  poeaible  aepaj-alion  at  above  (the  validity  ofwhioh  wa«  not 
qaaitionad) ,  the  wife  waa  entilled  lo  aecnrilj.  Sacb  are  the  aalhorities  to  be  addnced  in 
UTonrortbe  validity  of  lattlenieDla  containing  proviaioni  for  fntnre  contingent  aeparalioni. 
Bat  aiace  the  aneqnivocal  opinions  of  raodern  judges  appear  to  be  that  the  conrU  have  ai- 
laady  proceeded  too  far,  continently  with  policy  and  morality,  in  eslabliibing  deedi  of 
■eparation;  and  aa  the  case  of  Rodney  v.  Chambers  {the  principal  one  npon  lliia  luhjecl) 
is  eonsidersd  by  Ihe  prefession  og  virhialty  overruled  by  the  desision  of  AbboU  and  Dallas, 
ia  1819,  on  a  nril  of  error  in  a  caje  of  Tiiley  v.  Durand  (difTering,  however,  ftom  the 
former  case  in  thii  parttcaInT,that  Ihe  fulnre  separation  Kai  not  made  dependent  apon  the 
eonsent  or  appiobBlioD  of  the  Irnnteefl),  il  may  be  considered  Ibul  a  deed  or  aetllemenl 
providing  a  separate  maintenance  for  a  nife,  or  an  intended  wife,  in  the  even:  at  future 
■apaiatlon,  either  with  or  withonl  the  consent  of  trusLeeg  or  other  poisons,  ia  a  proviaion 
wbieb  will  not  be  eaforred,  eilhei  at  law  or  in  eqnity;  Roper's  Law  of  Hnaband  and 
Wife,  27S.  2TT;  me  2  Kidgway,  Pad.  Cos.  in  Ireland.  £08;  and  die  obaervationa  of  Lord 
Elden,  in  Ihe  case  of  Lord  Si.  John  v.  Lady  St.  John,  11  Ves.  jun.  029;  see  alio  11 
Vea.  e2<. 
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judges.  TTie  only  difference  that  can  be  pointed  out  between  the  csae  now 
before  the  Court,  and  those  cited  is,  that  the  covenant  is  not  in  coDfomiiy  with 
the  will  of  A.  B.,the  wire's  Talher,  which  meaai  to  give  her  the  annuity  ofSOOi. 
only  duriog  the  period  ofber  living  with  her  husband.  But  this  not  in  con- 
trarenlion  of  any  positive  law,  but  only  of  tlie  will  of  an  individuEtl.  Wh&t  in 
effect  does  this  covenant  do  more  than  to  recognize  the  rights  of  the  parties  in 
certain  sitiiationa,  in  which  they  are  at  liberty,  without  Biich  n  covenant,  at  any 
time  to  place  themselves? — Judgment  for  plBinlifla.  VideB  Mod.  22;  1  Burr, 
542;  Prec.inChan.496;  2  Vern.  386;  3  Bro.  Ch.  Cas.  614. 

2.  Gawden  V  Dhaper  M.  T.  1S90.  C,  P.  2  Venth,  217. 

The  plaintiff'  declared  in  covenant  on  an  indenture,  whereby  the  defend- 
ant covenanted  that  his  wife,  Sarah,  should  live  separately  from  him,  unlit  they 
both  gave  notice,  by  writting,  attested  by  two  witnesses,  to  cohabit  again,  and 
that  during  that  separation  he  should  pay  to  the  plaintiff  3031.  per  annum,  by 
^erterly  paymenta,  for  his  wife's  maintenance.  It  was  then  averred,  that 
trnm  the  date  of  the  indenture  until  the  bringing  the  action,  the  defendant's 
vijb  lived  separately  from  him,  and  that  no  such  notice  had  been  given;  and 
that,  751.  for  one  quarter  was  in  arrear,  Etc,  The  defendant  pleaded  in  bsr  a 
anbsequent  indenture  made  between  him  and  his  wife  on  the  one  part,  and 
the  plaintiff  on  the  other,  which  reciting  the  tirat  indenture,  and  that  the  de- 
fendant and  hie  wife  did  then  cohabit,  and  Ihat-it  was  then  Ihe  true  intent  of 
all  the  parties,  that  so  long  as  they  did  agree  to  cohab  it,  the  said  annuity 
diould  ceaae;  it  was  therefore  covenanted  by  Ihe  plaintiff,  that,  so  long  as  ths 
defendant  and  wife  should  cohabit,  the  defendant  should  be  t>aved  harmleas 
from  the  said  annuity,  and  might  retain  it;  and  then  averred,  that  ever  since 
thela'4  mentioned  indenture  they  did  cohabit.  The  plaintiff  replied,  that  they 
did  Dot  cohabit  modo  et forme,  kc. ;  to  which  the  defendant  demurred,  end  con 
tended  that  the  cohabitmg  again,  by  mutual  agreement,  alleged  in  the  latt  in-  [  V^  ] 
denture,  and  confessed  by  the  demurrer,  bad  dis/fensed  with  the  circumstance 
of  the  notice  in  writing,  &.c.  required  by  the  first  indenture.  But  the  Court 
gave  judgment  for  the  plaintiD';  for  unices  the  cohabitation  were  according  to 
the  firflt  indenture,  it  was  no  bar,  the  last  deed  taking  away  the  elToct  oftha  for- 
aoer,  and  that  the  defendant  could  only  have  his  remedy  on  the  latter  deed. 
The  eRect,  therefore,  of  the  first  deed  was  evidently  to  provide  for  future  sep- 
arations; for  it  was  admitted  by  the  demurer,  that  the  husband  and  wife  had 
eotaabited  together  after  the  first  deed,  and  it  was  offered  to  be  put  in  force  by 
the  trustee  of  the  wife  against  the  husband  for  arrears  occurring  allerwards, 
the  Court,  thinking  the  the  two  >fBede  not  inconsistent,  though  during  the  ac- 
taal  cohabitation  at  any  tij»e  the  defendant  would  have  a  counter  remedy  up-  ^"^  '*"  ■ 
on  the  second  indenture.  (See  the  observations  of  tt^ -Court  of  King's  Bench  J^n*""' 
on  this  case  in  Rodney  v.  Chambers,  ante,  B8.)  i^  li^  ^i'c' 

.1.  Field  v.  Serres.  M.  T.  1801,  C.  P,  1  N.  R.  121.  on  upin. 

Debt  on  bond  for  the  recovery  of  arrears  of  an  annuity  given  by  the  defend-  tion,  h>  ia 
•otto  his  wife.  Plea,  general  issue.  The  defendant  having  obtained  a  rule  niii  li"bl»  to  iu 
for  leave  to  whhdraw  the  plea  of  general  issue,  and  plead,  1st,  That  his  wife  f^/""^ 
was  living  in  adultery  when  this  action  was  commenced .  2dly,  That  adultery  T,ifsmav 
was  commilled  by  his  wife  wi'.hout  his  knowledge,  before  he  granted  the  annu-  codudU 
ity  in  question.  The  plaintill''s  counsel,  in  showing  cause,  relied  on  the  cases  adiheij  b* 
of  Sidney  v.  Sidney,  3  P.  Wms.  269.)  where  it  was  held,  that  a  jointure  wa9*'°"l'»P'» 
■ot  affected  by  adultery,  and  that  of  Blount  v.  Winter,  and  Winter  v.  Blount,  j^^J 
(S  Cox's  P.  Wms.  276.  n.  2.  in  which  the  Court  decreed  a  performance  of  JeVu'S 
marriage  articles  by  the  husband,  though  the  wire  was  living  in  adultery.  The  nofant  of  it 
Court  were  of  opinion,  that  these  pleas  if  adopted  would  not  avail  the  defend-  al  that  time 
ant  on  the  trial,  and  the  rule  was  therefore  discharged. 

(J)  AtTiOft-a  BY  HUSB.1ND  AND  WIFE.  1b  »«10ip 

let.    When  AND   IN  WH.\T  MANNER  THET  M.tY   SUE."  '  "' ""m JST 

(o)  In  assiaupsil.  "Tnib.nd 

Billiard  r.  Hambbidge.  H.  T.  1647.  K.  B.  All.  36.  ^^i  nit*  af 

*  A  rem*  covart  we  have  seen  cannot  sue  in  any  cnie  uloae,  unlena  hor  hnl^aBd  be  cifil-  tat  cover 
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tara  to  pa}  Assumpsit  by  husband  and  wife  sgoinst  an  executor,  upon  a  promise  by  his 
inoner  to  testator,  after  coverture,  in  consuleraiion  of  the  mnrriage  bad  at  his  request,  to 
tha  laitBi,  ^^y  gj  pg|,  an„„[n  („  ,i,e  wife  during  iho  coverture,  Alier  the  verdict  for  the 
bo't^in.  plaintiff,  it  was  moved  in  arrest  that  the  action  should  hnve  been  brought  by 
r  90  ]  the  husband  alone,  becaiiae  the  whole  benefit  was  to  him,  tbe  promise  having 
So  a  ferns  been  made  subsequent  to  the  marriage.  Judgment  was  stayed;  but  cm  moving 
oovart  taaj  again,  it  was  adjudged  that  it  was  in  the  election  of  the  husbuid  to  bring  tha 
join  in  an    action  in  his  oivn  name,  or  to  join  his  wife. 

aeiian  on  a  ^     Piiilliskibk  v.  Pluckwei.l.  H.  T.  1314.  K.  B.  2  M.  S.  393. 

™«Wai'  This  was  an  action  by  hi.sband  and  wife  on  a  no;e,  by  which  the  defend- 
hBrdnrinj  ant  had  promised  to  pay  to  Mrs.  S.  Philiiskirk,  or  order,  101.  Stc,  whereby 
coTertore.  as  the  declaration  averred  the  defendant  became  liable  to  pay  ssid  sum  to  platn- 
lifT's.  At  the  trial  it  wsaurged,  that  the  husband  ought  to  have  been  the  tai~ 
bat  boa  jy  party  to  bring  the  action,  as  it  did  not  appear  that  the  note  in  question  had 
band  snd  ^^^^  given  on  account  of  any  meritorious  consideration  or  services  moving 
join^iaaa  from  his  wife.  The  judgedld  not  acquiesce  in  such  argument,  and  the  plain- 
sciion  for  tifls  had  a  verdict;  but  the  defendant  having  hberty  to  move  to  enter  a  nonsuit, 
money  lent  obtained  a  rule  for  that  purpose,  and  now  renewed  the  objection. 
■-- Wmand  Per  Car.  Does  not  a  promissory  note  import  a  prima  fade  consideration 
"  for  the  promise  to  pay  according  to  the  tenor — that  ig,  to  the  wife?    and  what 

is  there  to  show  that  the  wife  i»  not  the  meritorious  cause  of  action  ?  It  was  in- 
cumbent on  the  defendant  to  show  the  contrary.  The  note  might  hiive  beea 
E'veD  te  her  for  a  debt  due  to  her  diim  tola. — Rule  discharged.  See  Co. 
itt.  120.  a;  1  Roll.  Abr.  Uaron  and  Feme;  Cro.  Eliz.  61;  Cro.Jac.  77.206. 
644;  3m.  1236;  1  H.  Bl.  1 14;  2  Sid.  138;  3  Lev.  403;  2  Wils.  414;  Ho^ 
mes  T.  Wood,  cited,  id.  4'24. 

3.  Kino  v.  Basingham.  M.  T.  1123.  K.  D.  8  Mod.  199;  S.  C.  8  Mod.  S41. 
An  action  of  assumpsit  was  brought  in  the  Common  Pleas  by  husband  and 
wife,  to  which  they  declared  on  several  counts,  and  one  of  them  was  for  money 
lent  to  tha  defendant  by  him  (ihe  plaintiff)  and  his  wife,  by  his  consent,  and 
promises  laid  to  have  been  made  by  them  both. 

Oa  Don  assumpsit  pleaded,  the  plaintiff  had  a  verdict.  It  was  moved  in  ar- 
rest of  judgment,  that  the  declaration  was  ill,  because  the  wife  was  joined  in 
this  action  with  her  husband,  which  she  ought  not  to  be;  and  that  the  joining 
her  in  the  action  being  matter  of  substance,  was  not  aided  by  the  verdict;  for 
by  this  means,  if  the  husband  should  die ;  then  what  wna  recovered  would  sur- 
vive to  her,  when  it  ought  to  go  to  the  executor  of  (he  husband.  Ilut  the  judg- 
ment was  affirmed,  and, a  writ  of  error  being  bought  in  B.  R.,  the  same  ob- 
jection was  made  there;  and  that  this  action  was  fatmded  on  a  contract  made . 
r  Bl  "■  ^y  the  wife  when  by  law  she  could  not  make  any  contract  during  the  coverture. 
•■  ■■  The  plaintiff  in  error's  counsel  excepted  to  the  dcclnraiim,;  for  the  money 
being  alleged  to  he  lent  by  the  husband  and  wife,  must  be  prcsuraed  to  be  tent 
duiing  coverture;  and  then  (be  money  is  (he  husband's  money  onlv,  for  which 
he  alone  ought  to  have  brought  his  action,  for  a  wife  can  hiive  no  interest  in  mo- 
ney during  coverture;  Cro.  Jac.^6-1 1.  pi.  Andof  Ihot  opinion  was  the  Court; 
and  it  bomg  laid  in  (he  damage  of  both,  rendered  the  declaration  untenable.— 
Not  for  See  Cro.  Jac.  479. 

workdone  4  Bdcklbyv.  Colubb.  M.  T.  1G9I.  K.  B.  4  Mod.  166;  S.  C.  1  Salk.  114; 
byiUwib  3  id.  63;  S.  C.  Carth.  251, 

dorng  the  In  an  action  brought  by  the  husband  and  wife,  for  work  done  by  the  wife 
during  the  coverture,  the  question  was,  whether  they  could  join  in  this  action. 
It  was  contended,  that  in  trespass  they  may  join  for  entering  on  hor  land,  and 
carrying  away  the  grass  there  growing,  Jtc       So  likewise  where  (he  husband  " 

iter  mortuuM,  or  Irsnapotlod  for  somo  crium:  leo  4  T.  R.SBI,  2  B.  *  P.  10S,*T>p.  S7, 
Cro.  Car,  fil9, 11  Fjiel.  EOl,  or  thara  ha«  hcen  a  dlToreo  nmrma  el  Iharo;  Moor.  6ti&, 
Baa.  Ab.  Baron  aud  Fomc,  1.,  She  may  in  hII  cmva  join  in  an  action  widi  her  husband, 
whan  the  canae  of  action  wogid  .iiirviyo'  lo  her,  iir  when  ahe  waa  the  lucrilorioua  cauac  of 
■clioD,  and  there  has  hoen  an  exprc«  conlracl  «iih  lier;  Cio.  Eliz.  61.  And  xlia  muxt 
join  whan  ihs  eanae  of  acliun  would  neoeasarily  survive  Id  her,  1  Wik.  224,  or  whan  ahe 
•■M  an  •lecntrii  or  •dmiDialratiijt,  II  Mod,  17T. 
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bas  lukd  in  (be  right  oftue  wife,  as  a  jointure  by  a  former  hnaband,  an<l  ebe  ia 
to  have  the  lops  and  shrouda  of  tbe  trees  growing  ihereon,  and  he  who  has  tlic 
inheritance  cuts  tlieni  down,  they  may  join  in  an  action  to  recover  diiina^efi,  be- 
cause it  survives  to  her  after  hia  dcnth.  But  the  Court  was  of  opinion,  thai  ia 
the  principal  case  the  declaration  was  not  good,  because  Ihe  action  was  brouglit 
for  a  personal  thing  that  could  not  survive ;  and  in  personal  actions,  the  law  is 
dear  thej  canaot  join;  Cro.  £liz.  133.  Vide  ante,  p.  39. 
6.  Yard  v.  Elland,  M.  T.  1697  K.  B.  1  I^.  Ilaym.  3C8;  S.  C.  12  Mod. 
207;   S.  C.  1  Salk.   117;  S.  C.  Cnrth.  462. 

This  was  an  action  of  assumpsit,  wherein  the  plaintiS'dGclared,  that  whereaa 
the  defendant,  on  the  6th  of  June,  9  W.  3.  was  indebted  to  the  'plaintifT,  and  ^o  on  « 
Suwnnahhiawife,  aa  executrix  of  the  testament  of  S.   T.,  6/.,  for  arrears  of  P'^""'*' 'o 
rent  due  to  S.  T.  in  his  life-time;  and  bo  being  indebted,  in  consideration  tho  "^  p"^^",™ 
said  plaintiff  would  give  him  lime  to  pay  tho  some  till  Michaelmaa  then  next  raoDaj  d'ga 
(crowing,  he  promised  to  pay  Ihe  said  (it.  to  the  said  plaintiff  at  the  feast  of  Mi-  to  bii  iviTa 
cJiaelmaa  then  next  following;  and  shows  that  he  gnve  him  time  till   the  next  aa  enea- 
Michaelnuut,  but  that  the  said  defendant  has  not  paid,  and  avera  the  life  of  his  *','''  >a  cca 
wife;  and  on  noo  assumpsit  pleaded,  and  n  verdict  for  the  pinihtifr,  it  was  moved  Vf  his  f  " 
in  arrest  of  judgment,  that  this  aclion  should  have  been  brought  by  Ihe  bnron  |,oo,ing  la 
and  feme,  because  the  debt,  which  was  the  foundRtion  of  the  promise,  was  due  me  for  rt. 
to  the  wi(b  as  executrix;  and  tho  money,   when  recovered,    would  ensue  the  i)is  has- 
nature  ol  the  debt,  and  be  assets.     Eut  the  whole  Court  held  the  aclion  was  '>■'"'  "'"T 
weU  brought  by  the  husband  only;  as  in  the  case  of  J  ea  v,  Thinne,  Yelv.  84;  »""  •'"""■' 
and  it  would  have  been  ill  if  it  h^  been  brought  by  the  wife,  because  tho  wife 
was  not  privy  to  the  contract;  but  if  it  i^  a  special  promise,  made  to  the  hii8< 
band  only,  to  whom  the  payment  is  only  to  bo  made,  and  the  recovery  on  this 
promise  must  be  only   by  bim,  in  his  own  r'ght,  which  promise  does  not  alter 
the  debt,  because  it  is  not  of  a  higher  nature,  but  is  a  sort  ofcollaterinl  securi- 
ty; and  the  money  recovered  on  this  promise  is  no  part  ofthe  personal  estate 
of  the  testator;  for  if  the  huaband  dies,  his  executor  shall  have  execution  there- 
of; but  yet,  wiien  it  b  recovered,  it  is  a  devastavit  in  the  husband,  so  far  as  he 
recovers. 

(6)  It  debl.  ,  , 

I.  HuGGi-is  V.  DuRHtM.  M.  T,  1726.  K.  H.  2  Sim.  726.  Wi««»i 

In  error  on  a  judgment  in  C.  It,  in  an  action  of  debt  brought  by  husband  and  gdjon  by 
wife,  agaioat  the  Warden  of  the  Fleet,  for  464^  6s.  2d.  on  the  escape  of  O.  R.  hajbond 
who  was  committed  by  the  Court  of  Chnncery  for  that  sum.      The  declaration  and  wif« 
•et  forth,  that  on  the  5th  of  February,  6  Geo,  there  was  a  decree,  reciting  the  hod  bean 
bill  against  R.  Bt  al'  by  the  wife  only,  which  suit  abated  by  hor  marriage  with  '"'?"!''' 
the  other  plaiatilT,  who  revived  the  suit,  nud  R,  put  in  his  answer,  insisting  that  m„[„\p. 
he  bad  repaid  2001.  part  ofthe  money;  and  an   issue  being  directed  thereon,  dareJ  the 
tbe  sanae  was  tried  on  a  feigned  issue,  and  found  against  him;  that  then  the  sam  due  t« 
eause  was  heard  on  the  equity  reserved,  when  it  was  referred  to  the  master  to  lie  P*'"!  to 
take  the  account,  who  reported  4'i4i,  fis.  2d.  to  be  due,  and  appointed  it  to  be  '''*  ^''*' 
paid  to  the  husband.  Then  the  plaintiffs  set  forth,  that  the  repurt  was  confirmed  ^nji^aio- 
and  R,   prosecuted  so  far,  as  to  be  committed  for  non-pavment,  when  the  de-  rendanl  m- 
lendanl  suffered  him  to  escape.     Aller  a  judgment  by  default,  in  0.  B.  it  was  ciped,  ii 
objected,  on  error  by    the   plaintid's  counsel,  tliat  the  wife  ou{;lit  not  to  have  wa«  holdtn 
joined  in  this  aclion;  for  by  stal.  3  Ann.  c.  9.  r.  4.  liie  aclion  is  given  to  such  ''"'''""' 
person  to  whom  the  money  is  paid  by  the  decree;  and  thi.-i  not  being  an  action  ""^J    "  , 
maintainable  at  common  law,  they  must  take  it  an  the  stnfuto  has  given  it;  and  j^j^  ■^^  f^ 
if  the  wife  ia  joined  where  she  ought  not,  it  is  error;   1  Roll.   Abr.  782.      And  action  of 
this  is  in  th%  nature  of  a  distinction  ofthe  first  cause  of  action,  and  giving  the  debt  for 
husband  a  now  one  in  his  own  right.     But,  the  oic«p«. 

Per  Cur.  Though  tbe  order  only  appoints  it  to  be  paid  to  the  husband,  yet 
'bythefinit  decree  it  is  directed,  that  the  master  should  take  an  acconnt  of  what 
.  is  due  to  the  husband  and  wife,  which  shows  she  was  interested  in  tho  cause, 
aad  therefore  proper  to  join  in  the  aclion.      Judgment  alTirmcd. 

*  And  he  ma/  ids  nilboal  bia  wife  to  recover  back  moaey  paid  bj  lior  in  tbo  p 
dftOfmitj  without  h'u  csUMDt.  2  Lord  Ruyta.  £26;  8.  C.   Conib.  iSD. 
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Buinotui        2.  HowEt.Lv.MAiNF..M.T.1693.K.B.  3Lev.403,  S.  P.  3  Salk.  64. 
debt  on  Debt  waa  brought  by  tlie  husband  alone,  upon  an  obligation  to  the  wife  be- 

bond  made  f^^^  {|,^  coverture.  The  defendant  demands  o^er  of  the  condition,  which  was 
hafore  co-^  *°  P"?  money  to  the  feme,  and  then  demurred  to  the  declaration;  and  after  ae- 
TBrtoTB-  veral  argumenta,  judgment  waa  given  to  the  plaintiff.  See  Co.  IJtt.  351.  396. 
«dq<.'  3.  Bbaverv.  Line.  E.  T.  1676.  C.  P.  2  Mod.  217. ;  S.  C.  Jonea.  367. 

vide  Dots.        JVbrfA,  C.  J.  aaid,  that  he  remembered  an  authority  in  an  old  book,  that  if  a 
And  on  B    bond  be  given  to  husband  and  wife,  the  husband  shall  bring  [he  action  alone, 
[  93  ]     which  shaU  be  looked  upon  to  be  his  refusal  as  to  her.     See  Doug.  329i 
bond  giTBD  Moor.  9I2;   J  2  Mod.  207;  2  P.  Wms.  497;   1  Show.  366. 
b"  *h  dur-  '*■  -^^^  ^-  PiiiRo^E-  T.  T.  1746.  K.  B.  2  M.  &.  S.  396.  note, 

covBrtnre  Plaintiff,  as  administrator  to  his  wife,  brought  debt  upon  a  bond  given  to 
be  rosy  nae  her  during  the  coverlnre ;  and  on  demurrer  to  ihe  declaration,  it  waa  objected 
alona.*  that  the  action  should  have  been  brought  by  the  husband  in  his  own  right,  .and 
And  siler  not  as  administrator,  because  the  wife  never  had  any  sole  right  of  action  in 
ber  dsuth  her.  But  the  Court  gave  judgment  for  the  plaintiff,  observing,  that  though 
be  miutsas  (he  bond  might  have  been  sued  by  the  huaband  alone  in  the  wife's  life-time, 
■•her  ad.  ^  ^^^^  ^^^  death  he  must  sue  na  administrator. 
muujiniior.  ^    Ankerstein  v.  Clarke.  E.  T.   1792.  K.  B.  4  T.  R.  616. 

Tbe  hiu-  In  an  action  on  n  bond  by  the  huaband  only,  it  appeared  that  the  bond  had 

band  ma;  been  given  to  the  plaintiff  and  his  wife  as  adminiislralrii.  On  an  objection 
me  alone  u  heing  taken  on  the  ground  of  variance,  the  plaintiff  was  nonsuited;  but  on 
on  a  bond  jQ(,tjgg  (he  nonsuit  waa  set  uside,  the  Court  being  of  opinion,  that  Ihe  husband 
liiinielf  on  "''gl't  either  join  with  his  wife  or  sue  alone;  and  the  circumstance  of  her  being 
■uch  10011-  an  administratrix  made  no  difference,  for  the  baron  may  reduce  all  the  assets 
rity  being    into  possession,  and  will  only  be  liable  on  a  dtvattavit,  if  be  did  not  pay  the 

S'van  to       debts,  Sfc.  of  the  intestate. 
.  ."■  ?°^  (c)  In  covenant. 

liJi^uT-  •■  Aleberbt  v.  Walbv.  M.  T.  1719.  K.  B.  I  Stra.  259. 

trir.  I"  error  on  a  judgment  in  C.  B.  in  an  action  of  covenant  brought  on  a  lease 

for  ^ears,  where  the  breach  assigned  was  non-payment  of  rent;  judgment  was 
BoTim  end  aasigned  by  default,  and  a  writ  of  inquiry  executed;  general  errors,  and  want 
Jemt  may  of  an  Original,  assigned,  and  returned  accordingly;  another  original  alleged 
suant  for  ^^  '^^  defendant  of  another  terra,  and  a  certiorari  prayed,  and  one  returned 
rent  of  the  "^'^  ^^^  forth,  and  some  little  variances;  and  no  error  pleaded. 
wira'i  The  counsel  for  the  defendant  in  error  urged,  that  this  was  an  action  by  a 

landi,  das    man  and  bis  wife,  and  a  third  person,  who  is  tenant  in  common  with  the  wife, 
open  a        ^q  g,  1^^^^  ^t  will,  made  during  the  coverture,  of  lands  which  arc  the  inherit- 
leM  gnat-  ^^^^  ^f  ^^^^  ^^f^  ^^^  dj^j  third  person,  for  arrears  of  rent  incurred  during  co- 
thtm\        verture,  and  therefore  Ihe  tvife  cannot  join  in  such  an  action.  1  Sid.  2'.24.    Sed 
per  Cur.     The  huaband  and  wife  may  or  may  not  join  in  iliis  action  at  their 
election,  as  where  a  bond  is  to  bolb  of  them.     See  4  U.  5.  6;  Cro.  Jac.  77; 
Cro.Eliz.  61, 
[  94  ]  2.    Bbavbb  v.  L\ne.  E.  T.  1676.  C.  P.  2  Mod.  217;  S.  C.  Jones.  367. 

Or  ha  may      Covenant  made  to  huaband  and  wife;  the  husband  alone  brought  Ihe  action, 
lue  alone,     q^od  Utual  li  conceiUianem  seciou/uin/ortnam  et  effecban  eujiudam  indtjittirac  inler 
quareniem  ex  vtta  parte  el  defendentan  ex  iiUera  parte  cemfecl'  and  this  was  for 

*  Or  thi  hiuband  nnd  wiFo  may  join;  Bro.  Baron  and  Feme,  pi.  14.  QG;  see  2  F.  Wnii 
497;  in  which  caaa  if  the  hoabind  dias,  the  wife  shall  have  the  bond;  Bro.  Boron  and 
Feme,  |il.  SV.  So  where  husband  and  wife  have  recovered  jadgmunl  on  a  bond  made  lo 
wire  dum  sola,  bnaband  and  wif.)  may  join  in  an  action  OD  nach  jadgmeat,  or  the  fansband 
may  aae  alone;  Wolveretoa  v,  F^'Dnauiom,  cited,  1  Selw.  2B1.  But  in  en  aclion  on  a 
bond  given  10  her  dum  soia,  they  ought  to  join;  2  Atlt.  2S0;  3T.R.634;  IM.&S.lSOj 
1  Rol.  Ah,  437.  R.  pi,  3;  3  Mod.  1H«;  vide  Howell  v.  Maine,  ttipra,  contra. 

t  So  iboy  may  join  in  covenant  where  a  te^ae  is  granted  lo  them  for  a  lorm  of  jeara, 
aoA  the  leaaor  evicla  them;  Bro,  Abr.  Baron  and  Feme,  pi,  2fi.  So  Ihey  may  maintdia 
covenant  OKaioel  *  leaaoe  for  years  for  not  repairing  during  the  coTerlure,  or  the  huabdnd 
ma^  BDO  alenol  Cro.  Jac.  399^  S.  C.  Balit.  163;  see  Cro.  Car.  fi05;  and  in  general  in  all 
actionii  for  a  proGt.  &e.  accruing  during  coverture  from  the  real  titate  of  tne  wife,  they 
may  Jain,  or  the  husband  may  sue  alone. 
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not  repairing  hia  house;  sfier  verdict  for  the  plaintiff,  it  was  moved  in  arrest  of 
judgment,  because  of  this  variance.  But  the  Court  ordered  that  the  plaintilT 
should  have  hia  judgment;  for  the  indenture- being  by  husband  and  wifo,  it 
was  therefore  true  that  it  was  by  the  husband;  and  the  action  being  brought 
upon  a  covenant  concerning  Km  houses,  and  going  with  then),  though  it  he 
niade  to  him  and  his  wife,  yet  he  may  retiise  ^tiooiTher,  and  bring  the  action 

(J)  In  detirme. 

Husband  and  wife  must  join  in  detinue  of  charters  of  the  wife's  inlieritance ; 
I  Rol.  Ab.  347;  R.  PI.  I;  but  for  the  recovery  of  personal  Chattels  be  must 
aue  alone;  Bui.  N.  P.  SO;  aeepoat,  100. 

(e)  In  taae. 
1.  Wbller  Aim  WIPE  AND  OTHERS  »,  BiKER  T.T.  1769.  C.P.  2  Wils.  414. 

ITie  dippers  at  Tunbridge  Wells  all  joined;  and,  with  their  husbands,  de-  The  i'p- 
dared  in  an  action  against  the  defendant  for  exercising  the  business  of  a  dip-  Ef'*)**, 
per,  not  being  duly  appointed  and  approved  according  to  a  private  statute.  Wellaind 
The  defendant  pleaded  the  general  issue.     And  on  the  trial  a  verdict  waa  iheii  hoi- 
found  for  the  plaint ifTs,  and  five. shillings  damages,  subject  to  the  opinion  ofbiads 
the  Court  upon  the  following  case,  which  stated,  that  the  plaiatifTs   gave  in  brought 
evidence  a  private  act  of  parliament,  passed  in  the  13th  year  of  Geo.  2.  con-  ""f 
firming  certain  articles  of  agreement  inserted  in  the  said  act,  in  which  are  jj^r"^  T° 
contained  the  two  following  clauses,  viz.  f^^  «ierci>- 

"  Fifthly;  It  is  also  further  agreed  between  the  said  parties,  that  the  said  ing  ihe 
Maurice  Conyers,  and  his  heirs  and  assigns,  and  the  several  freehold  tenants  traile  with- 
parties  thereto,  and  their  respective  heirs  and  assigns,  ^hall  and  will  from  lime  ""'  being 
*    lo  time,  and  at  all  times  for  ever  hereafter,  permit  and  suffer  Ihe  said  medicinal  ""y^P' 
springs  or  wells  of  water  called  Tunbridge-Wellg,  the  place  or  shed  near  the  ^^g  hol'dea 
said  springs   called  Dippers-Hall,   and  Ihe   Walks   called   Tunbridge- Wells  that  the  ai' 
Walks,  and  all  ways,  passages,  and  open  pieces  of  ground,  part  of  the  said  lion  was 
premises,  or  leading  thereto,  which  are  particularly  set  forth  and  distinguished  welt 
in  the  plan  of  the  premises  hereunto  annexed,  to  remain  always  open  and  free  "''>■•§'>■  la 
for  the  public  use  and  benefit  of  the  nobility  and  gentry,  and  other  persons  re-  ^f  ,|,g 
sorting  to,  or  frequenting  Tunbridge- Wei  Is,  in  the  manner  the  same  now  are,  huabaa'ds 
or  lately  have  been  used,  and  that  the  said  Maurice  Conyers,  his  heirs  and  as-    [  9j  ] 
signs,  shall  and  will,  fi'om  time  lo  time,  join  and  concur  in  doing  all  such  acts  and  wivea* 
and  things  as  shall  be  necessary  for  the  preparing  and  keeping  the  same  Open 
aad  fi-ee,  according  to  the  true  intent  and  meaning  of  this  agreement. 

Thirtecnthly;  Also  it  is  hereby  further  agreed  by  and  between  the  parties 
tanvta,  that  no  person  shall  be  permitted  to  attend  and  follow  the  employment 
of  a  dipper  of  the  said  medicinal  waters,  but  such  as  shall  be  chosen  by  the  ho- 
mage,  at  the  court  baron  to  be  held  for  the  said  manor,  and  approved  by  the 
manor;  in  which  choice  and  approbation  the  wives,  widows,  and  daughters  of 
freehold  tenants  of  the  said  manor  shall  be  preferred,  and  shall  not  exceed  the 
number  of  twelve."  It  did  not  appear  in  evidence,  that  the  homage  and  lord 
had  ever  acted  under  the  said  act  of  parliament,  or  that  there  had  ever  been 
any  dippers  chosen  by  the  homage,  and  approved  by  the  lord,  from  the  time 
Ibe  said  act  passed  until  the  26lh  of  May  1768,  when,  at  a  court  baron  then 
hotden,  the  homage  chose,  and  the  lord  approved,  ^c.  ptvut  the  following  en- 
try upon  the  rolls  of  the  said  court,  viz, 

"  At  a  court  baron  of  Sir  George  Kelly,  knl.  lord  of  the  manor  ofRusthall, 
held  at  Seldhur^,  in  and  for  the  said  manor,  on  the  2Gth  day  of  May,  in  the 
year  of  our  Lord  1768,  before  Thomas  Scoones,  gent,  steward  of  the  court  of 

"  Also  the  homage  aforesaid  do  choose  Klizabeth  Weller  the  wife  of  John 
Weller,  Ann  Crips  widow,  Sarah  Fry  the   wife   of  Benjamin  Fry,  Susanna!) 

*  So  in  an  aclian  npon  the  case  for  (loppmg  up  a  way  to  wife's  land;  Cro.  Car.  418; 
orforcatling  down  freaa,!))*  toiw  of  which  were  reserved  to  the  nire  for  berlife;  Cra.  Car.. 
i37;  husband  and  wife  mav  join.  So  in  an  action  for  wasle  committed  oa  bsr  land;  7 
H.  4.  c.  15.  a;  S  H.  S.  o.  34. 
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Mercer  the  wife  of  John  Mercer,  Elizabeth  Fry  the  wife  of  Thoniaa  Frv)  Ann 
Okili  the  wife  of  William  Okill,  Mary  the  wife  of  William  Friend,  and  Dorcas 
Itaker  Rpinster,  toBltcndand  follow  the  employment  of  dippers  of  the  medicin- 
al wHtors  within  this  manor,  commonly  called  Tunbridge-Wella,  subject  ne- 
'I'orthelesB  to  the  approbation  of  ihe  lord  of  the  said  niBDor. 

"  The  lord.s  approbation:  At  this  court,  Sir  George  Kelly,  knt.  lord  of  thui 
manor,  approves  of  all  the  persons  so  chosen  by  the  homage  for  dippers  as 
aforesaid;  Dorcaa  Baker  ouly  excepted." 

.  It  did  not  appear  in  evidence,  that  any  notice  was  given  previotw  to  the  held- 
ing  of  the  aaid  court,  ot  an  intention  to  appoint  dippers  there. 

It  appeared  in  evidence,  that  Dorcas  Baker,  the  defendant,  was  8  danght» 
of  afreehold  tenant  of  the  manor,  and  also  a  freehold  tenant  inherown  right, 
but  no  evidence  was  given  by  the  plaintills  tliat  they,  or  either  of  them,  were, 
or  was  respectively,  the  wife,  widow,  or  daughter  of  a  freehold  tenant.  It  ap- 
peared, that  the  defendant,  Dorcas  Baker,  had  acted  as  a  dipper  during  tb» 
last  Bummer,  but  thore  was  no  proof  of  her  having  received  any  gratuity,  otbsr 
than  genera)  evidence,  that  the  employment  of  a  dipper  is  attended  with  pro- 
■  fits  which  arise  from  the  voluntary  contrihutioas  of  the  company  resorting  to 
Tunbridge  Well.     This  case  was  twice  argued. 

Per  Car.  There  are  two  general  questions  in  this  case;  1st.  Whether  the 
defendant,  Dorcae  Baker,  the  daughter  of  a  freehold  tenant  of  the  manor,  and 
chosen  by  the  homage  to  be  a  dipper  at  the  Wells,  but  not  approved  of  by  the 
lord  of  the  manor,  can  justly  follow  or  e.xcrctse  the  employment  of  adipper'' 
Sndly,  Supposing  she  cannot,  whether  the  pluJotifis  have  a  right  to  recover  in 
r  9C  I  this  action?  As  to  the  first  question,  we  are  all  of  opinion  that  the  defendant 
cannot  justly  follow  or  exercise  the  employment  ol  a  dipper;  the  words  of  the 
agreement  between  the  lord  and  his  freehold  tenants  are,  *^that  no  -person 
shall  he  permitted  to  attend  and  follon'the  employment  of  adipper  of  Ibe  medi- 
cinal waters,  but  such  as  shall  be  chosen  by  the  homage,  atthe  court  baron  to 
be  held  for  the  manor,  and  approved  by  the  lord,"  &c.  which  sre  now  tha 
words  of  an  act  of  parliament,  and  as  clear  and  plain  as  words  can  possibly  be; 
none  shall  be  dippers  but  such  persons  as  shall  be  chosen  by  the  homage,  and 
□Iso  approved  of  by  the  lord  ■  Dorcas  Dakar  (it  appears)  was  not  approved  of, 
but,  on  the  contrary,  was  excepted  against  by  the  lord;  therefore,  by  the  clear 
words  of  the  statute,  she  shall  not  be  permitted  to  attend  and  follow  the  em- 
ployment of  a  dipper.  The  intention  of  the  statute  is  also  plain;  before  Iho 
making  thereof,  (here  was  a  great  contest  between  the  lord  and  his  tenants 
touching  their  right  of  common,  these  wells,  and  other  matters;  the  lord  was 
much  benefitted  by  the  great  resort  of  the  nobility  and  gentry  to  drink  tho  wa- 
ters, and  the  tenants  thought  themselves  injured  in  their  right  of  common,  Sfo. 
at  lenslbthe  articles  of  agreement  ware  made  and  executed,  and  being  found 
to  be  for  the  mutual  advantage  of  tho  lord  and  tenants,  were  confirmed  by  par- 
liament, and  made  firm  and  permanent;  the  bcuefil  of  these  watersheing  there- 
by given  freely  to  tho  public,  it  was  necessary  toestablisha  riile,  bow,  and  in 
what  manner,  they  should  bo  dealt  to  the  public.  The  tenants  having  losl 
part  of  their  common,  thought  they  ought,  in  consideration  thereof,  to  have 
some  benefit;  therefore  to  prevent  si  rife,  confusion  and  a  kind  of  civil  war 
amongst  tlie  tenants,  which  must  necessarily  follow  if  every  body  who  pleased 
was  suffered  to  exercise  tho  employment  of  a  dipper,  it  was  agreed,  that  tha 
the  homage  should  choose,  and  the  lord  should  approve,  not  more  than  twelve 
persons  to  be  dippers;  so  that,  by  this  law,  all  dissolute  idle  persons  are  pre- 
vented^ and  no  person  shall  come  to  be  a  dipper  at  the  wells,  but  whom  the 
lord  pleases,  who  is  the  owner  of  the  soil  where  they  are;  ciijus  ett  dare  ejna 
est  diiponere;  il  was  a  very  right  measure,  that  every  person  should  he  (as  it 
were)  stamped  with  the  seal  of  both  the  lord  and  the  homage,  before  she 
should  be  permitted  to  exercise  this  employment  of  dipper;  so  that  we  have  no 
doubt  hut  the  lord  must  approve.  Another  mailer  was  mentioned  at  the  bar 
OS  to  this  first  qucslinn,  and  that  was,  whether  these  words  in  the  articles  and 
Blaluto,  vi:^.  "  In  which  clioicc  and  approbation  the  wives,  widows,  and  dsugtt- 
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ten  offreohold  teoanU  of  the  manor  shall  be  preferred,"  are  mandatory  or  di- 
rectory:  but  this  Dot  being  an  actioa  against  the  lord  for  refusing  tn  approve 
of  Dm^bs  Baker,  after  she  waa  chosen  by  the  homage,  we  need  not  determine 
this  matter.  There  are  many  case^  where  the  words  of  the  statute  seem  (o  be 
mandatory,  yet  have  heen'held  to  he  only  directory;  and  so  «  confro,  where 
vords  which  seem  to  be  directory  have  been  held  to  he  mandatory;  the  sub- 
ject  matter  of  the  statute  must  explnin  the  true  mennitjg  (hereof.  I'he  words, 
in  (he  present  case,  aeem  to  be  mnndalory;  and  yet,  on  the  other  hand,  if  they 
be  absolutely  compulsory,  it  would  take  away  the  choice  and  approbation  of 
the  wlTeB^vidowB,  and  daughters  of  freeiiold  tenants;  we  give  no  opinion  ai 
to  this  matter,  but  think,  that  if  the  homage  do  choose  the  wife,  widow,  or 
daughter  of  a  freehold  tenant  to  be  a  dipper,  the  lord  ought  lo  approve  of  such 
person,  unless  he  has  some  good  exceptions  against  her.  If  Dorcas  Baker 
eontd  have  an  action  against  the  lord  for  not  approving  of  her  afler  the  homage 
Itad  chosen  her,  she  could  only  recover  damages,  and  not  a  apecitie  relief;  but  [  ^7  J 
let  her  right  of  action  against  the  lord  be  what  it  will,  it  does  not  apply  to  our 
case.  At  present,  we  are  of  opinion,  she  cannot  justly  follow  or  exe 
etnploymeDt  of  a  dipper;  which  brings  us  to  the 

Second  question,  which  is,  Whether  the  plainliTs  have  a  right  to  n 
this  action  ? 

Several  abjections  were  made  by  the  counsel  for  the  defendant;  lat,  it  was 
said,  that  there  must  be  both  an  injury  and  a  damage  done  to  and  sustained  by 
the  plaintifTs,  to  support  nn  action  upon  the  case;  in  answer  to  this,  we  say, 
here  is  both  an  injury  and  a  damage;  an  injury,  by  the  defendant's  disturbing 
the  dippers  in  the  exercise  of  their  right  or  employment,  and  a  real  damage  in 
depriving  ihem  of  some  gratuity  which  they  would  otherwise  have  re- 
ceived, perhapi)  more  than  Ihey  might  truly  deserve  for  their  labour  and  pains; 
besides  an  action  upon  the  case  will  lie  for  the  possibility  of  a  damage  and  in- 
jury. As  for  persuBcling  A.  not  to  come  and  sell  his  wares  at  the  market  of  B. 
the  lord  of  the  market  may  have  this  action. 

Sdly.  It  was  said,  thatthis  i^  not  such  an  oflice  or  employment  for  which  an  as-' 
■ise  WMild  lie,  and  therefore  this  action  will  not  lie.  In  answer,  we  think  this 
may  be  employment  for  life,  determinable  upon  misbehavior;  and  if  so,  it  is  a 
freehold,  has  a  certain  place  where  ic  is  exercised,  and  may  be  put  in  view  to 
the  recognitors;  however,  we  think  it  such  an  interest  or  employment  that  an 
action  upon  the  case  will  lie  against  a  stranger  for  a  disturbance  therein. 

Sdly,  It  was  said,  (hat  no  notice  was  given  prpviona  to  the  holding  of  the 
court  tmron  on  the  2Gth  of  May,  of  any  intention  to  appoint  dippers  there- 
which  ought  to  have  been  dono;  in  answer  to  this,  it  is  stated  in  the  declara, 
lion,  that  the  dippers  were  chosen  and  approved  at  thnt  court  baron;  and  Mr, 
Justice  Clivehas  reported,  that  it  was  proved  at  the  trial,  that  the  usual  notice 
of  holding  the  court  baron  was  given;  it  is  the  court  of  the  freeholders  who  are 
the  judges  thereof;  the  steward  is  only  their  prothonotary,  and  notice  is  never 
givenof  any  particular  business  to  be  done  at  a  court  baron;  if  any  body  is  to 
give  notice,  it  must  be  done  by  the  freeholders,  for  it  is  their  court,  and  they 
are  the  suitors  thereof  What  P  must  the  freeholders  give  notice  to  the  free 
holders.' it  is  nonsense  lo  say  so;  and,  perhaps,  the  greatest  part  of  them  may 
twdispersed  all  qver  England,  or  many  of  them  may  bo  abroad  in  other  coun- 
tries. But  here  is  the  act  of  parliament  which  gave  them  all  notice;  so  we 
are  of  opinion,  that  notice  of  this  particular  business  to  be  done  was  not  neces- 
sary to  be  given  by,  or  to  any  body. 

4thly,  It  was  said,  the  plainti.is  cannot  join  in  this  action..  But  we  think  they 
must  join,  for  although  the  dippers  are  severally  entitled  toreceive  for  their, 
own  several  use  such  voluntary  gratuities  as  the  nobility  and  gentry  are  pleas- 
ed to  give  them  respectively,  yet  wi'h  regard  to  a  stranger's  disturbing  them  in 
their  employment,  thev  ate  all  jointly  concerned  in  point  of  interest;  it  is  a 
Uni  as  done  to  them  all,  like  the  cafo  ofthe  two  mills  in  2  Sauod.  213.  2IG.  2L7; 
whereof  the  two  plaintiiTs  werp  severally  owners,  and  joined  in  action  against  the 
defendant  for  not  grinding  at  ouo  or  either  of  their  milb,  which  he  was  obl^ed 
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to  do  by  the  custom  of  the  manoT;  tTie  principal  ohJRction  there  wa«,  that  lh« 
plaintiHs  had  joined  in  one  action,  where  it  appeared  their  intcreats  were  eev*- 
[  98  ]  ral..  Halo,  C.  J.  and  the  whole  Court,  were  of  opinion,  that  they  might  wejl 
join  in  Bclion;  for  although  thrir  intercsta  are  several,  yet  the  not  grinding  at 
either  oflheir  mills  is  one  entire  joint  dnmage  to  both  the  plaintifs,  for  which 
they  shall  have  their  joint  action,  or  oihcrwise  the  damrgea  would  be  twice  re- 
covered, if  they  should  bring  their  several  actione  I  Vent.  167.  168,  S.  C.S 
LcT,  27 ;  S.  C.  this  CHse  is  directly  in  point  as  to  this  objection. 

5lhly,  It  was  objected,  that  the  plaintiffs  ought  to  have  alleged  in  thpir  de- 
claration that  the  dippers  were  ready  to  dip  at  the  well*:  but  they  have  alleg- 
ed, that  they  took  upon  themselves  the  said  employment  of  dippers  at  the  well «; 
and  that  the  defendant,  well  knowing  thereof,  disturbed  them,  &c.  that  in  well 
enough. 

Lastly,  It  ii  objected,  that  the  husbands  and  wives  ought  not  to  have  joined 
in  this  action;  in  answer  to  this,  it  is  very  diflicult  to  reconcile  all  the  cases  in 
the  books  touching  this  matter  of  joinder  in  action;  at  preiieot,  it  is  sufHcient 
for  us  to  say,  that  this  action  is  not  ^'rounded  on  any  contract  OTpress  or  im- 
plied, but  the  husbanda  are  joined  to  asisert  the  rightand  interest  of  their  wives, 
which  have  been  disturbed  and  injured  by  the  defendant.  Whatever  be  the 
nature  of  this  right,  interest,  or  pm|>lnymcnt,  it  is  her  own,  the  husband  has  no- 
thing at  all  to  do  with  it,  he  only  joins  for  conformity.  It  ia  a  stronger  case 
than  an  action  by  baron  and  feme  touching  the  wire''9  lands  where  they  must 
join;  1  rulst-Sl;  or  than  the  case  of  a  debt  due  to  the /ime  rftirn  «o/a,  wherein 
they  must  join;  Moor -122.  Faron  possesaed -of  tithes  io  right  of  the  feme, 
they  must  join  in  (ho  action  of  debt,  upon  tbe  stat.  3  Ed.  6.  for  not  setting  forth 
tithes,  because  the  feme  is  proprietor;  Cro.  Kl.  COB.  613.  So  in  the  case  at 
bar,  tbe  feme  is  ths  proprietor;  and  if  she  must  join  in  a  case  where  the  hus- 
band has  an  interest  in  her  Jands  a  jirliori,  she  must  join  in  the  present  casv. 
They  may  join  in  treaapass  de  clataofraclo  and  cutting  their  grass;  Cro.  !Eliz. 
96.  And  (his  isame  point  was  ruled  in  the  case  of  Willy  nnd  his  wife  v.  Hawks- 
more,  B.  K:  tiiat  they  may  join  in  (renspasa  (piare  clatunm  jregxt  of  the  wife's 
land.  Wherever  the  wife  is  the  meritorious  cause,  ebe  may  join  in  action.  A 
very  strong  case  to  this  purpose  is  2  Sid.  tCti.  and  so  is  Cro.  Jac.  77.  which 
was  case  by  baron  and  feme  upon  an  a3»»mpnl  for  curing  a  wound  by  (he  wife, 
and  alleged  m  facio  (hat  she  cured  it,  re^^olvcd  (bat  she  was  the  cause  of  the 
action;  and  so  the  action  brought  in  both  their  names  was  well  enough.  The 
case  of  Holmes  and  wife  v.  Wood  (argued  in  Mich,  term,  9  Geo.  3.  but  not 
determined  tilt  Kaster  term  following)  was  an  action  upon  the  case,  wherein 
the  plaintiffs  declared,  upon  o  qvanlvm  miraii,  for  a  cure  done  by  the  plaintiff's 
wife;  and  upon  another  count  for  medicines  and  plasters  found  and  provided 
for  the  defendant.  Upon  a  general  demurrer,  it  was  objected,  that  the  wife 
could  not  join,  for  (hat  ahe  was  not  the  sole  cause  of  the  action,  because  the 
medicines  and  plasters  were  the  husband's  own  property,  and  the  damages 
could  not  be  severed;  andof  that  opinion  was  the  Court;  but  they  said,  that  if 
the  action  had  been  brought  for  the  labour  of  the  wife  only,  she  might  well 
bare  joined. 

8.  Harwood  v.  Parrot.  M.  T.  170K  K.  R  7  Mod.  104.     S.  P.  Smith  v. 
-        -  Dixox.  T.  T.  J773.  K.  B.  2  Stra.  977. 

bLi'i  In  on  action  on  the  case  brought  by  husband  and  wife,  for  maliciously  in- 

iImI  tbT""  dieting  the  wife  for  a  riot;  ihe  first  count  stated  that  the  plaintitT'a  wife  was  of 
huband  good  reputation,  and  that  the  defendant,  to  lessen  it,  indicted  her  for  a  riot, 
angbtUnM  of  which  she  was  duly  acquitted.  The  second  count  was  similar  to  the  first, 
alone  for  but  stated  that  the  husband  was  put  to  great  expenre:  as  (o  the  first,  it  was 
SdL'u^'  held  to  be  no  scandal  to  be  guilty  of  n  trespass;  and  aa  to  the  other,  the  court 
kk  wiSf*  '''<=''"S'^)  '*>**  the  husband  alone  ought  to  have  brnuglit  (he  action,  for  he  alone 
could  be  put  (u  tbe  charges;  but  they  delivered  no  positive  opinion.     In  Smith 

'  The  disliaclioa  it  balween  aclinnt  brought  Tor  lh(  pertonil  snflering  of  th*  wire  snd 
■ctioni  for  peepniar;  louea  accruing  to  him  individoall]';  in  tbe  former  he  ihODldbejoiaed, 
and  oat  ia  lb*  latter. 
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V.  DUon,  lupra,  tLe  Court  helJ  an  action  under  similar  circuoutances,  by  the 
huriiand  ulooe,  to  have  been  well  brought. 

3.  Fbosdick  v.  Sterling.  M.  T.  167(3.  C.  P.  a  Mod.  270.  And  •  bo.- 

The  plaintiff  ahne  brought  bd  action  on  the  caac,  and  declared  that  he  waa  '**'^  wiwd 
seized  in  right  of  hia  wite,  of  a  messuage,  bakehouse,  kc,  and  that  the  de-  ?•"  P"™"!« 
fendant  erected  two  nuisances  so  near  the  bakehouse,  .is  to  render  ths  walla  IJ^'*", 
tbereof  foundrous,  and  by  which  the  air  became  ao  unwhulcsome,  that  he  loxt  mtj  tua 
bis  custom,  Sfc.     After   verdict  for  the   plnintiJ,  it   ivas  moved   in  arrest  of  withanthu 
judgment,  that  the  wife  ought  lo  have  been  jaintd  in  the  action;  for  where  sbe  f"'  dtMBrb- 
ffl*)-  maintain  an  action  for  a  tort,  done  in  Ilie  life-time  of  her  haaband,  if  she  JPB  ^'"  '" 
aurrive,  and   where  ahe   may  also  recover   damages,  in  such  cases  she  mast  nient°of'" 
join       Sed  per  Cur.     Where  the  action  wouid  survive  to  the  wife,  Ihay  ought  then, 
both  to  join;  but  which  if  they  bad  done  here,  it  would  have  been  hard  to  have 
nuintaiaed  the  action;  because  entire  damages  are  given,  and  for   losing  the  Aid  in  an 
cuatotn  to  hia  bakehouse,  the  husband  alone  ought  to  bring  the  action.  -  sciioQ  for 

4.  Anox.  M.  r.  1676.  K.  B.  1  Sid.  346.  hb'wif"* 

In  an  action  for  worda  not  actionable  in  themselves,  but  only  in  respect  of  v'h,7ibV 
collateral  damages,  being  spoken  of  the  wife,  it  was  holden  that  the  husband  h«  laitain- 
nuiat  bring  the  action  al>>n«,  and,  if  the  wife  be  joined  with  him,  the  judgment  ad^ipacHl 
ought  to  ^  arreated.  daauf*i 

5.  CoLCMAN  V.  H.1BCOURT.  M.  T.  1661.  K.  D.  1  Lev.  140. 

A  man  and  his  wife,  who  kept  a  victualling-house,  joined   in  an  action  v* '"^ **7' 
agaifut  the  defendant  for   saying  to  her,    TViau  art  a-bawd  lo  Ihy  men  daughttr,  ^^/vt     . 
perquodJ.  S.,  who  used  lo  come  to  the  hoiae,  forbore,  S(c.  ad  dammim  tpioruin.  abavdu- 
AAer  verdict  for  the  plaintitf,  (he  judgment  waa  arrested,  because  the  worda  hatue. 
were  Dot  actionable,  but  in  respect  of  the  special  loss  which  is  to  the  busbacd 

6.  BiLDwi.N  V.  Flowbe.  H.  T-  1G36.  K.  B.  3  Mod.  120.  f  100  ] 
Ilushaod  and  wife  brought  an  action   for  words  spoken   of  the   wife.      The  Bai  tiw- 

declaration  ataled  that  (he  defendant  having  aoitie  discourse  with  another  per-  '*f°^  *^ 
ton  called  the  wife  whore,  and  said  that  she  wai  kia  whore,  and  concluded  ad  ,"||,*j""' 
damitum  iptorwn,  &c.     Alter  vordict  for  the  pluiiitift,  it  waa  moved  in  arrest  ,qJ(  f„ 
of  judgment   that  these   words  were   not  actionable   without  special  damage,  wgrdi  ic- 

S'd  per  Cvr.     These  words  are  aotioiTable;  and  three  of  the  judges  were  of  lionible  in 
opinion,  that  the  conclusion  of  the  declaration   was  as  it  ought  to  bo       But  tbemnJie*, 
irhylhtiu,  J.,  denied  it;  for  if  an  inukoeper'a  wife  be  called  a  cheat,  and  the  'J7„\i'„'**' 
house  lose  the  trade,  the  husband  has  an  injury  by  the  words  spoken  of  his  ^„  ^„_ 
wife,  but  the  declaration  must  not  conclude  oiJ  dantuum  ipsoiiua.  elsda  ad 

{J)  In  tfovcr.  damnum 

BtiCKBORNB  V.  Greaves.  T.  T.    h;73.  2  Lev.  107;  S.  C.  3  Kch.  6*.  263.  tp'orum* 
3J9i  S.  C,  Vent.  260. 

Trover  for  200  loud  of  wood.  The  declaratinn  stated  that  the  wives  of  the  ["  "*"" 
plaintitfa  dnm  »ola  lost  the  wood;  and  that  after  Hackborne  and  his  wife  ^n'l'ditl- 
tnarricd,  the  defendants  converted  the  properly.  Upon  not  guilty  pleaded,  tei  afwifs 
and  a  social  verdict  found,  it  was  objected  ihut  the  trover  being  laid  before  ber.  re,  ud 
the  marriage,  and  the  conversiou  alter,  Ihut  barun  and  Icme  could  not  join,  =<"i"riion 
■but  baron  ought  to  sue  without  the  wife,  for  the  conversion  was  the  cause  of  ^Z'"''' ""■- 
action.  Jsut  the  Court  held  jt  well  with  or  witliout  the  wife;  '"'' the  inception  of  J^'^^*^" 
the  cause  of  action  waa  in  tbe  wife  by  the  trover,  Ihougli  not  clioale  till  the  sub-  at^j  yaia.^ 
sequent 


*  Bat  njiBg  or  an  innkQoper'a  wife  that  (he  nu  a  wliare,  &c.  and  hxd  a  bailard  bj  T. 
ptr  quodhe  lost  hi)  ciuloni.  ad  damnum  ipinrum  wm  not  good,  forjlioy  could  not  joia 
in  the  per  quod,  sad  yel  the  words  b«ing  actionable  in  llieiiiaelves.  ihejr  Diiftlil  join  in  the 
aetioD.  JnilgnieDt  arrailed;  3  Keb.  367-,  aed  side,  ns  lo  llie  worJ«  being  actionable,  po«l, 
ih.  Sluder. 

t  B«l  if  is  tfovar  by  ioron  and  feme;  Ihoy  doclare  qan-l  cum  j-o^t'iiiinat'  fuerunl, 
*«.,  and  that  the  dofondant  coQvertad  arf  damnum  )>«flr((ini  Ibw  i»  had  ev«n  after  Ter- 
dict;  far  the  pauSMiou  oftho  wifo  i«  the  powession  of  hor  husbnnd,  siid  w  itiha  proporiTl 
baocc,  the  coniernon  cannot  be  to  the  damage  of  the  wife,  but  of  ihc  hu^^baad  aaly :  1 
Salk.  111. 
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(el  In  replet^n. 

1    OsbobnE  v.  Wali.eedbn.  ^^T  T.  ili69.  K.  B.  1  Mod.  272;  S.  C.  2  Saund. 

AhiubiBd  197;  S.  C.2Keb.  7I'i;  S.  C.  1  Danv.  Abr.  661. 

may  ae^rto        Replevin.     The  defendant   nvowed  in  right   of  his  wife,  for  a  rem  charge 

alone  for     ^g^jg^^  („  her  for  life  by  her  former  husband.      It  waaobjacled  thatthearowry 

■    riihlorhi"  WB"  ill.  fo""  't  ougl't  to  ha,ve  been  in  the  wife's  name  as  well  as  the  husbandV 

wihi*  and  in  supiMirt  of  this  it  was  slated,  that  Rolle,  in  his  abridgment,  had  made 

a  qwBft,  and  seemed  to  be  of  opinion,  tlrnt  in  (lie  case  oF  Wise  v.  Lellenl, 

Ct6.  Jac.  445;   1  Roll.  Abr.  318,  which  is  to  the  contrary,  was  not  law.      But 

7\oi»i/e»,  J.,  said  that  may  have  been  his  opinion  when  he  waa  «  student. 

You  have  in  that  work  of  his  a  common-plare  book,  which  you  stand  upon 

too  much.      I  Talue  him  where  he  reports  judgments,  &.C.,  but  otherwise  it  is 

Q  101  ]   nothing  but  a  collcetion  of  year   books,   and  little  things  noted  when  he  made 

his  common-place  bonk.      His  private  opinion  must  not  warrant  or  control  ua. 

It  has  been  adjudged  that  ihe  husband  alone  may  avow  in  right  of  hia  wife; 

thia  objection  cannot  be  sustnined. 

2.  Bern  v.  M.vtiiire.  E.  T.  1735.  K.  P.  Ca.    Temp.  Harrf.    119;  S.  C.    2 
Orwlmail  Stra.  1015. 

doM  Dol  Actionofrrpf«rin,  therein  thp  plainliT  declares  for  taking  fourlten   skim- 

thfukiw"  ™°"  ""^  ladles,  and  three  pots  and  covers,  the  goods  and  chattels  of  him  the 

wu  doriu  *"'^ Bern  and his  wife;  Ihedefendanl  avows  the  taking    for   arrear 

tha  soT«r-    of  rent  on  a  demitie;  the  plu^niiff  pleads  in  bar  to   the    avcwrr,   attd   traverses 
tare;  hm-    the  demise;  and  issue  is  joined  on  that  traverse  of  non  dcmi^l,  and    a  verdict 
•"^  "**      for  the  plainli'^a,  that  no  such  demise  had  been  made;  and  thereon  it    is  moved 
wifet  mij  in  arrest  of  judgment  on  behalf  of  the  avowant,  and  two  e.Tceptions  tsken  to 
MpiiYio       the  declaration;  it  was  objected  Hrst,  that  a  declaration  in   rcpUvin  cannot  be 
for  t^iag    maintained  by  a  husband  and    wife  jointly    for  taking   the   goods   of  the  hus- 
llMir|oa3i,  band  and  wife;  and  second,  that  it  is  a  bad  declaration  for  laying  it  to  be  lo  the 
'"■'k*!        damage  of  both.      Per  Cur.   As  to  the  first  esrpption,  if  depends  on  thisfoun- 
hl2n  jiSiu  •'■''<">»  '••■'  husband  and  wife  cnonnt  hove  a  joint  property  in  chattels,   and   in 
It  Amw  Roneriil  that  is  true,  because  marriage  is  a  pift  of  all  chattels  to  the   husband: 
-      ad  Wi«     but  in  this  case  it  does  not  appear  that  the  taking  was  during  the  coverture,  nor 
nuTug*.     can  we  presume  it  was,  and  the  plainti^'s,   for   aught  that   npprars,   might  be 
jointly  possessed  of  these  good')  before   marriage,  and  if  that  w£re   the  case, 
that  they  were  ao  jointly  posscs.sed  belbre  niarringo,  and  those  gomis  taken  be- 
fore marriage,  they  may,  after  coverture,  join  in  the  replevin,  and  declare    for 
taking  the  goods  of  husband  and  wit'e,  and  if  there  can   be  Eurh    a   ca^e,   we 
must  take  it  to  be  so  here,  because  the  avowry  allows  a  properly  in  them  both, 
if  it  may  be,  by  not  disputing  the  property  as  the  avowant  might  have  done, — 
So  in  Ihe  year  hook  of  JMiciiBelmas,  Kd.  'i.  fo.  44.   175.  this  eweption  was "  o- 
ver-ruled.      So  in  Pro.  Ah.  lit.  I'aron  and  Feme,  pi.    8-5.   he   savs   baron   and 
feme  shall  not  join  in  lepUrin;  but  (;i  tere,  as  togooils  which  she  has  as  execu- 
tri«,  (or  there  it  seems  she  shall  join  in  replevin  for  Ihe  goods  of  the  wife  taken 
when  she  wat  sole.     So  in  Black  borne  v.    Greaves,  ante,   p.    100.  in  trover 
brought  by  the  husband  and  wife,  though  the  conversion  was  laid  afier  the 
niarriagc,  it  wns  held  that  in  regard  the  trover  was  laid  to  I*  before  Ihe  mar- 
riage, which  was  the  inception  of  the  caufo  of  action,  liic  wife  might  be  join- 
ed; as  if  a  man  has  the  custody  of  a  woman's  goods,   and  afterwards  marries 
her,  she  may  join  in  ictinut  with  her  husband;  and  Hale  said  in  such  case  Ihe 
hnsband  maybringthcactlon  alone,  or  joimlvnith  his  wife;  and  so  we  take 
the  law  to  be  in  thi^  case,  that  the  husl.^ind  m'ight  have  ileclnred  in  this  reple- 
vm  alone,  orjoinlly  as  he  has  done.     The  material  authorities  Ihal  have  been 
cited  against  this  doctrine  .ire  V.  fV.  C.  fo.  (!;!.  Let.  K.  but  is  only  that  the  goods 

•  So  if  Ihe  fyoii-  of  ■  r^nie  .nie  I,,  mUh.  ai,,]  she  niMrric-,  her  hoi-band  alone  n)»v 
ImnglbB  replevin;  for  tlio  prnp^.iv  1^1,.^  f^.^of,.-].  h  trnn^r^ned  by  ihe  murrbge,  tod 
VBstedtb«o]iiley  inll.eb,„l,.i„J;  (illb.  iltp!„,.  156;  orlUe  bosband  aod  wiTo  maj  joia 
pMt  101.  *nd  lit.  Replevin.  - 

V  VV'tso'''*''"  "'^K'™''*  "■'''■''  ■'"-■  "'^'^  ''^'^  !^"  eicculiii,  liuiband  lad  (rife  shall  joiai 
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of  ■  feme  sole  taken,  who  afterwards  marries,  the  baron  algae  may  sue  a  re- 
plevin, and  1  Sid.172. Fowls  and  wife  V.Marshall,  whereitwasboldby  7>»a-|      103  ] 
An  and  Wyndham,lhBX  a  replevin  so  brouj^ht  is  well  bToughl,  and  that  actiona 
wbtch  adirin  property,  ought  to  be  brought  by  the  husband  alone;  and  thai  we 
must  confess  is  contrary  to  the  opinion  now  given,  but  it  is  also  contrary  to  the  Boi  ircoj- 
year  book  of  Ed.  2.  and  to  the  placilum  in  Bro .  Abr.  and  eapecially  to  the  case  ■"""=■  "• 
of  Blackborne  v,  Greavex,  for  actions  of  dtlitme  ore    a  much  stronger   affirm-    j^^j^  „ 
aace  of  property  than  replevin.     As  to  the  second  exception,  it  will  follow  the  bailiff  of  B. 
fate  of  the  other,  for  there  was  such    a  joint    possession    before   mnrriage;  the  snd  wife, 
taking  must  be  laid  to  the  damage  of  them,  because  the  damiij^e  survives  to  the  ind  it  \» 
T^IC^  proTtdthnt 

3.  Parrt  v.  Hiudue.  M.  T.  1803.  C.  P.  2  Taunt.  180.  lI'nVthB".''" 

la  an  action  of  replevin,  the  defendant  mudc  cognizance  as  baililT  ot  A.  B.  ihoritj  to 
and  wife.      Plea,  Isl.  thai  the  defendant  was  not  such   bailiff.      2dly,  that   the  ditirum 
pLaintifT  waa  not  tenant  to  A.  B.  and  wife.      It  was  proved  tbnl  A.  K.  was  seis-  were  by  B. 
•d  in  fee  of  the  premises  in  question,  in  right  of  his  wife,   and  that    the   plaintiff  "^'''}'< ''  " 
rented  them;  and  in  order  to  show  the  tenancy,  a  bill  of  exchr.nge,  accepted'.™  "" 
by  the  plaintifi,  and  drawn  by  A.  B.  solely,  was  produced;  also  the  authority  to 
the  hailifT  to  distrain,  was  proved  to  have   been  given  by   A.  B.   alone.      The  ip|,g  ^^p, 

Elaintilf  had  a  verdict,  and  a  rule  ni.tt  for  a  new  trial  was  obtained.  The  Court  canootba 
eld  that  this  proof  was  a  materia!  variance  from  the  cognizance  of  the  defen-  ja'med  ia 
daol,  and  the  rule  wag  refused.     See  lEs.SI.  an  •ctioa 

(ft)  Utrixpmi.  orue.p« 

I.  Dtn)WBLi.T.  Marshall.  M.  T.  IGtO.  K.  H.  2  Lev.  20.     S.  P.  I  Lev.  3.  "'„""",(, 
8  Mod.  Rep.  379.   7  Mod.  105.  Bntbnron 

Trespasas  by  husbaod  and  wife  for  taking  the  apron  of  the  latter.  On  a  and  feme 
tDotioD  in  arrest  of  judgment,  it  was  holden  that  the  husband  should  have  aued  oiDat  jam 
alone.  l«»n»«.oa 

2.  MiLNBR  V.  Mii-ses.  E.  T.  naO.  K.  B.  3  T.  R.  627.  for™ C^ 

To  an  ftction  of  trespass  defendtrnt  pleaded  in  bar,  that  one  of  the  nla'ntif^a,  j^^^  done 
at  the  lime  of  e.^Iubiting  the  plaiutilT's  bill,  was  cot«)'t  with  one  R.  M  ,  then  to  ihe 
and  yet  her  husband,  and  living;  to  which  plea  Ihf  re  was  a  generni  demurrer,  good*  of 
In  support  of  the  plea  it  was  insisted,  lliit  though  the  husband   might,   yet   ''^ ''f*-(^,*  i 
was  nut  compellable,  to  join  with  his  wife;  therefore  the  defendant  could  not    I  '^'■^  1^ 
give  a  belter  writ,     SeA  per  Cur.     The  defcndiint,  by  his  plea,  impii'cs  to  one  ^^^  [f  ^be 
of  the  plaintiTs  a  personal  defect.     Now,  in  general,  personal  disubilitiea  must  ^^  alone, 
be  pleaded  in  abatement.     It  is. laid  down  as  a  general  position  in   Com.  Dig.  the  dofend- 
lit.  Pleader,  2  A.  I .  that  coverture  in  a  woman,  when  either  plaintill'  or  defen-  nnt  canTiol 
daot,  must  be  pleaded  is  abatement.      We  are  therefore,  on   that  authority,  as  laheartTsn- 
weU  as  of  a-case  in  the  Year  Hooks,  39  Ed.  3.  22  b.  of  opinion,  that  the   co-  Jf**.    j' 
vcrture  ahoilld  be  pleaded  in  abatempni.   See  1  Sid.;  2  Show.  33.5;  Lutw.  285.  t^/co°„'" 
3.   RooEBS  V.  GonuiRD.   H.  T.  168  1.  K.  B.2  Show.  255.  lure  in  bur. 

In  an  action  of  assaulj  and  battery,  for  an  as^riult  on  the  wife,  Suuii/'c;*,  C.  it  mn»t  b» 
J.  held,  that  bayon  and /erne  ought  not  to  join  in  trespass  for  an  as-ault  on  Ihe  pleaded  in 
/rinj,if  the  same  were  with  her  consrntj  for  where  they  join,  the  action  sur- "J*"*!]]*"'- 
vivcs.  Now  here,  if  the  husband  die,  the  wife  cannot  proceed,  or  begin  rl''  «"t>n  ,.(,jpag^  f„  - 

•  And  if  a  stranger  cult  Irem  upoD  the  land  of  tha  Jeme,  Ibey  may  join;  IB  Edw.  4.  an  iskhdIi, 
9  b.  Snt  in  iregp^iM  for  cullinf  down  and  carrying  annj  corn,  ailliough  il  grow*  npon  the  it  can  bs 
wifs'iUad,  ahenfaonld  nol  be  joined;  Cro.  Kli7.  138;  IB  Itant.  3T7i  2  V<!nl.  195.  In  an  ghown  that 
action  of  balleiv  by  Iha  huaband  ond  nifu  for  iniprltiannienl  ofLbe  wife  till  he  paid  10/.,  ex-  the  ftint 
eaplion  was  uhen,  that  the  hniband  and  wife  could  not  join,  but  judgment  wnd  given  for  eonaenlril 
Ihe  pbinliO-;  2  Keb.  230.  to  Ihe  a«- 

f  So  ba  m.-iy  nae  alone  for  ihe  injnry  in'tninad  by  hiniEieir  from  the  Inpii  of  the   mcioty,  annlt,  Ihe 
eonfort,  and  asaistance  of  hl«  nifu,  in  eonarqnence  of  tho  battery;  Cro.  Jan.  £38;  or  for  action  mail 
weonding  [he  plainliS'  nnd  n.i«aulting  hia  wife  prr  qua-t,  &c,;  id.  501;  or  for  brenking  and  be  bronghl 
eatariiig  hi*  haoFO  and  ass.iulling  hIa  wife  (Ihe  uw.iuil  uf  Ihe  wife  being  in  such  case  niut-  by  Ihe  hua- 
lar  of  Rggravalion) ;   t  Sira.  61;  or  for  breaking  hia  house,  beating  hia  wlfE,  and  tnking  his  band 
gooda;  8  Mod.  26.      But  the  hnaband  and  wife  irdhI  join  if  the  action  bo    brnD;ht  for   Ihe  alone-t 
peraonal  euflering  or  injury  to  the  wife,  nnd  the  declaration  ongbt  lo  conclude  to    Ibeit    d.i- 
aage,  and  oar  i  madl  be  oloerved  not  to  iuclode  in  the  daclaration  any  statfloient  of  u  cauae 
of  action  for  wbi«h  Ihe  hatband  ought  alone  to  sue;  ace  pvit  lUT. 
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with  Ibis  action,  because  it  was  leUk  h^r  oun  ctnueni ;  and  in  bucU  caso,  there- 
fore, the  huBlianil  may,  and  ought,  to  bring  the  action  alone  upon  his  special 
case;  for  though  the  wire  consent,  that  will  not  excuse  the  defendant,  for  she 
hath  protealatt^ la  corpora  sti'i  anJ //i^If  aaid,  that  at  the  vety  last  assizes  th« 
C/iif/  Baron  overruled  him  in  that  very  exception;  and  so  it  was  said  Lord 
Hale  had  done.  But  Vaughan,  C.  J  'did  allow  it,  and  aixraya  held  that  they 
could  not  join.     See  ante,  tit.  Adultery. 

4.  Newton  V.  HtTTER.  M.  T.  1701  K.  B.2  Jji.  Rayra.  1208.  S.  P.  Hbckkt 
So  tbey  y.  SrEODOLPH.  H.  T.  IG74    C.  P.  2  Mod.  ti6;  1  Vent.  93. 

cannoi  join  fjjg  piai„ii,ra  brought  an  action  of  asriault  and  battery,  for  a  battenr  com- 
for'baiiorT  "''t'^d  on  them  both.  Judgment  was  obtained  by  default,  and  a  writ  of  inqui- 
on  (hem  ry  was  executed  the  17lh  of  May,  1703,  and  entire  damages,  012.  171.  10«. 
boih.  were  given;  and  on  the  return  ofthe  wril  of  enquiry,  judgment  was  arrested, 

because  the  wife  cannot  be  joined  ia  an  action  with  the  husband  for  a  battery 
luBnactioa  on  the  husband.  AHer  which,  they  brought  a  new  action  only  for  the  battery 
for  negli-  committed  on  the  wife,  and  laid  il  to  the  damage  of  the  said  John,  the  husband. 
■aiD9^V  On  not  guilty  being  pleaded,  a  verdict  was  given  for  the  plaintiff;  and  the  de- 
cDBch-ana  fendant's  counsel  moved  in  arrest  of  judgment,  because  it  ought  to  have  been 
«  for  over-  to  the  damage  ot  them  both,  the  damages  in  such  case  surviving  to  the  wife  if 
turoinj  the  the  husband  dies  before  they  are  received;  and  cited  1  Sid.  387;  Hoffin  1. 
plainuff'.  Byiea_  And  oflhnt  opinion  wasthe  Court.  See  Cro.  Jao.  501. 
1  °104  1  ^'  ^■'■"^'^  "■  B01.TOS.  M.  T.  1808.  I  Campb.  40.3. 

■eoniB-  Declaration  ngiiinat  the  defendants  as  proprietors  of  a  stage-coach,  after  ata- 

qnanea  of  *'"€>  ^''^'  'I*  consequence  of  the  negligent  driving,  the  coach  was  overturned, 
wbicb  ihi  and  the  ptaiutiff  thereby  was  much  injured,  and  iiis  wife  severely  hurt,  alleged 
liDcerad  that  in  consequence  thereof  she  died,  and  that  the  plaintiff  bad  been  deprived 
■Qddied,  of  her  assistance  andcomrort,  and  undergone  great  grief  and  anguish  of  mind. 
duinwBs  ]t  ^Qj  proved,  that  the  plainiilT  and  his  wife  were  publicans,  and  that  she  con- 
ba*re*koa*  '^"'^t^'l  ">«  business,  and  that  be  was  very  fond  of  her.  Lord  ElUnborovgh,  C. 
.ad  far  tbe  "^t  >n  his  direction  to  the  jury,  said,  in  assessing  the  damages  they  must  only 
injar;  ina-  take  iuto  consideration  the  bruises  which  Ibe  plaintiffhad  himself  sustained,  and 
tamed  dar- the  loss  of  her  society  up  to  the  period  of  her  death,  and  that  they  could  not 
lai  ttia        ^g^f,  ju^g  consideration  I  he  loss  or  i^rief  occasioned  by  her  death.  See  11  Mod. 

A„fa«,ll-      2g4_  =-  J 

i,™li"m  6.  HuxL-.Y  V  nr.r.c.  M.  T.  1815.  K.  B.  N.  P.  1  Stark.  98. 

the  grief  In  treapau  for  an  assauh  and  battery.     To  show  the  violent  nature  of  the 

flccMioned  assault,  it  was  proved  (hat  the  plaintifT's  wife  was  so  alarmed  that  she  imme- 

diit"  diately  afterward:,  became  ill  and  died.      Lord  ElUnboroiigh,    C.   J.   held   this 

^''    '  Dot  admieaible  in  au'gravation  of  damages,  but  eviden<:r  to  show  how  outrage* 

And  in  an  **"*  *■"*  "'''''="'  "■"  assaidt  bad  bcnn. 

action  for  l'.>  ■'"  ''.K'-'mfii/. 

an  uaaolt.  If  haron  and  feme  are  disseised  of  the  land  of  the  feiiu,  they  must  in  gene- 

herdeaih  ral  join  in  an  action  for  the  recovery  of  it;  Bulgt.   131,     But  it  is  said  that  be 

niay  be  may,  in  suchcaso,  bring  an  ejectment  alone;  2  Mod.  270. 

tvld"n  "of  ■                                                (J)  ^.'/ '/'""•«  tmp^W. 

thaviolonce  Where  the  right  oi  presentation  is  in  the  husband  jure  uxorts,  a  ipuirc  i«- 

of  iheu-  peilU  ma.y  be  brought  by  the  hgsband  and  wife  jointly;  Gro.  L'aron  and  Femt, 

null.  baL  pi.  41. 

notinag-  Sd.   Hcsbasd's  power    over    the    proccei>inos    when   sbb  si'eb  alone.* 

S^n?"™"  '■  f'"*WBcii8  V.  Do-jvr.Dsov  AND  OTHERS.  E.  T.  1808.  K.  n.  S  East.  471, 

^    ■  A  feme  coverl  living  apart  from  her  husband  under  sentence  of  separation, 

The  Conri  "''''  ^'''"oiiy  allowed  pemii-ate  We  in  the  Kcclesiasticol  Court,  brought  trespass 

wt9l  uai  ''I  t'lc  name  of  her  husband  against  wron^rdocrs,  for  breaking  and  entering  her 

■lay  iha  house,  and  taking  her  goodx.     A  rule  nixi  bad  been  obtained  to  siny    proreed- 

piocced-  iogs,  and  make  the  plaiiilill's  altorucy  pay  the  costs,  upon  au  affidavit  by    the 

Bctioo  *  ir  .1  wifij  l>e  hcnien  or  lUndured.  »ha  raiinot,  hv  law,  compel  the  hu(bnnd  to  licing  » 

brought  lij  action;  Munbyv.  Sfou,  Bridg.  Kep,  232.     The  husband  muHl  r.ppoint  an  al)nm*>  for  liim- 

■  wife  M-  aeir  and  bii  wifo,  ahe  not  being  couipeteul  to  givo  auch  au  aulbority ;  2  Sauod.  Z1S;  Yelv. 

parstod  1;  ledtid.  Cro.  Car.  ICS. 
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buaband  liimsetf,  that  tbe  suit  had  been  instituted  in  his  name  without  his  con-  from  h« 
sent.      Per  Cur.      We  must  discharge  the  rule.      This  ia  an  application  by  the  ^^'tand  in 
defendaats,  colluding  with  the  huahond,  to  protect  their  own  wrong  by  defeat-    'f  °i"^*S 
ingthe  action  in  the  OQJv  form  in  whi':h,  under  the   unlbrtunate  circumelances  .l-        .J 
of  the  case,  the  wife  caji  protect  heraolf      The   husband  was  not  without    a  re-   °J  ^ah^"' 
tnedy,  for  be  might  have  released  the  action   without  lendint;  his  aid  to  the  pre-  proper- 
aent  application;  or  if  he  had  applied  to  this  court  to  be  ind  mified  against  any  i;  opon  tin 
claim  upon  him  for  costs,  in  case  the  aetioQ  did  not   succeed,  we   should   have  defendanr* 
acceded  to  his  request;  and  if  the  attorney  who  sued  out  the  writ  had  behaved  'Ppl'^iioa 
ill  in  BO  doing,  the  husband  might  have  ipplied  against  himf  or  such  misconduct.  k'''[u  "^f 
We  cannot  therefore  interfere  to  this  sumntary  way  against  the  justice  of  the  band'isffi- 
CBse,  Jbr  if  we  did,  we  should  be  leaving  the  wife  without  any  protection  against  davit,  tkat 
wroag-doerB. — Rule  discharged.  ilie  mil  hu 

3.  IsMELr.  V.  Newma-j.  E.  T.  1S2I,  K.  B.  4  H.  &  A.  419,  <""'•'« 

Husband  and  wife  lived  separate,  under  a  deed,  by  which  he  stipnlated  that  ■'"'^'■■*i- 
his  wife  should  enjoy,  as  her  separate   and   distinct    property,  all  eTects,   &c.    .    .      , 
wfaich  she  might  acquire,  or  which  by  any  gift,  grant  SfC.  or  representation  she  ^^^^  hat-" 
or  he,  in  his  right  might  be  entitled  lo,  and  that  ho  would  not  do  any  act  to  in)-  i„nj  j,^ 
pede  the  operation  of  that  deed,  but  would  ratify    alt   lawful  or  equitable    pro-  de«d  of  se- 
ceedings,  to  be  brought  in  his  or  their  names,  for  recovering  su  h  real  or   per- psra'jonre- 
■onal  estates;  and  the  wite  having,  as  executrix  ot  A.  B.,  commenced  an  ac-  bnqui.hed 
tion  on  a  promissory  note  Bgainst  defendant,  in  the  names  of  her  husband  ^nd  ^jj^j  ^."[^^ 
herself,  the  husband  released  the  debt,  which  release  wns  plendcd  puii   darlcn  g^d  cnnir'a) 
coiUvtuanee.     A  rule  had  been  obtained,  calling  upon   the  defendant    to  show  orer  the 
cause  why  the  plea  should  not  be  taken  off  the  record,  and  the  release  be  dc-  wife,  shs 
lirered  up  to  bo  cancelled.     Per  Cw.      Whilst  the  husband  continues  to  re- ''""'B  f» 
linquiah  his  marital  rights,  it  would  be  contrary,  both  to  equity  and  justice,  ir"""'"* 
we  were  to  allow  him,  in  direct  violation  oflbe  contract  which  he  bus  made,  to  ^^^  ^^  ^^^ 
execute  a  release  of  this  sort,  and  thereby  to  render  the  suit  eolnmenced  by  lign  in  thu 
his  wife,  in  her  character  of  executrix,  utterly  unavailing.     It  would  operate  namen  of 
as  ■  fi-aud  upon  the  persons  having  an  interest  under  tho  will  of  the  testator. —  he'  l""- 
Hemay,  perhaps,  be  entitled  to  intercept  the  money,  if  recovered,   but  being  [j*",*'.^"''  . 
named  in  this  suit,  under  such  circumstances,  and  merely  for  conformity,  we  ij^^ji^^^J^ij^ 
must  make  the  rule  ahfiolutc.      See  I  B.  &  P.   1 11;  Jcnkin's  Rep.  79.  havi.ig  ra- 

S.  Cbambbrlalne  v.  HtiETfos.  H.  T.  1895.  K.  I'.  5  Mod.  70;  S.  C.  1  Salh.  [MaeJiha 
115;   S.C.  1  Ld.  Raym   7.3;   S.  C.  12  Mod.  89;   S.   C,  Holl.  99.  debi. 

A  libel,  ex  officio,  against  Chambcrlaiiie,  had  been  admitted  for  incontinency,  whicli  was 
at  the  promotion  ofMrs.  Hudson,  whereon  a  senlrnce  was  given,  and  penance  '^J?  jL-_ 
enjoined;   and,  according  lo  the  course  of  the  Court,    costs   awarded   to  Mrs. '„„(   ,),, 
Hnetson,  who  was  not  divorced  a  nienga  el  Ikoro,  from  her  husband;  the  bus-  Coari  held 
band  releases  the  costs  to  Chamberlain;  she  pleads  this  in  the    E':clesiasticnl  Ibal  Iba 
Court,  and  the  plea  being  refused,  she  prayed   a   prohibition.      Hi/lf,  C.  J.      Il  hnabsnd 
a  feme  amerl  mies  for  defamation  in  the  Spiritual  Court,  and  there  oblainB  sen-    L  '"^  1 
tence,  and  costs  are  given,  if  she  cohabits  with   her  husband  at  that  time,  he  """'^  '"'' 
may  release  them;  but  if  she  bo  divorced  nwcnjn  «;  thoi-o,  thotinh  the  >nar- |^g  g^^^p^^ 
riage  still  coatinues,  he  cannot;  because  if  there  is  a  divorce,  the  husband  is  to 
aiio^  tbm  wife  alimony;  and  if  she  has  alimony,  tbe  costs  expended  in  the  suit  So  iheho*- 
■re  supposed  to  issue  out  of  il,  and  therefcre  the    husband    cannot    release    it,  band  can- 
beeause  she  has  it  separate;  which  id  the   reason,  though    not   mentioned,   of  do' releaae 
'    Motam'acase.  2  Roll.  Abr.  301 ;  because  there  is  not  alimony;   and  ifho  may  ''™!'  '1'*"* 
release  the  duty  he  may  release  the  costs.     Therefore,  in  this  case  he  may  re-  'pirjj^ji^ 
lease  the  costs,  there  being  no  divorce;   I  think  a  prohibition  must  be  granted,   cimn  lo  hi> 
But  Aoit«^,  on  account  of  ihe  scandalousness  oflbe  cause,  wai   against   it;wifB,  ma 
and  afterwards  a  proposal  was  made  for  bringing   money  into  court,    for   Mrs.  fi' pend- 
MnelAon  to  take  out  as  ehe  had  occasion,  to  carry  on  the   charges  of  tho  pro-  '"8  '''"»• 
hibition,  and  then  to  declare;  but  the  matter  was  not  afterwards  moved. 

3d.  Where  marrjaqb  abatbs  the  suit,  and  procefdings  under  it.         ,  '  {-'^' 
I.  LotD  SoTHBHLA-sn'a  C,s^.  E,  T.  1730    Ex.  Bunb.  2lt2.  m'^.fWr 

Id  this  case  the  plainlilf  's  wife  obtained  an  interlocutory  judgment  against  inUrlacB- 
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ij.  brt  tbe  defeodant,  and.  berore  final  ju'eotpot.  married ;  asd  afier  fia^  jodgment 
"•*"•  the  bustiand  and  wife  broughl  a  i^irt/'fiit  thereupon,  for  I  be  defeadaat  to 
^rj^l^'*  ahiw  cauee  Tticr^  ■j-fcu.'-'o  n  n,  Jic.  Altonrar^is  ihe  delendant  moTed  to  set 
j,m„M  aside  ibe  jinjgmenl;  bu!  the  Court  refused  lo  do  it  upon  mcitioii,  and  pot  him 
■bite.*         to  his  audita  «'t  rrla.     f^re  anie,  vol.  i.  p.  I",  a 

2    Bl-li-er  »,  DePi-si,  M.T.    173.?.  K.  3.  2  Stra.  830. 
B^tairrit        A  writ  oT  error  broofbt  by  a /-mf  toU  alsiedbr  her  mairiage,  and  then  she 
oTtnoi        m,^  jjgf  bui!(and  brought  a  seron  I;  aa'l  ;',e  Cjstt  gave  leave  lo  take  out  m«- 
i^rtT  1   cut'on,  PI  b«ing  a  dclav  occasioned  bv  the  jct  of  the  pl^iili  Jin  error.     See    I 
^   '"^  J  Sira-  G3J. 
^^^„^„^  3.  A-io-i.  H-T.  1701.  K.n.  iSalk.  1 17. 

Qt  ■iionieT      -^  warrant  of  attoraey  to  confess  ju'i^menl  to  a  /  me  *>/*,  who  aftenrarda 
(iTea  to  ■   married.     The  Court  gave  leave,  not  wit  branding  the  marriage,  to  enter  ap 
frme  lolt,  judgment;  for  such  an  aiith"r:l_v  diall  not  be  deemed  to  he  revoked  or  GOnn- 
ia  uii  ra-     termanded,  becaUM  it  is  for  the  hus'^and's  advantage. 
"''-'^  4!h.  DErnHiTiov  Dr.* 

5^^.  I.  Pinowj  V.  \Vi»  M.  T.  [773.  Ex.  Ch.  2  B!ac.  123G. 

liif*.  Thill  waa  a  writ  of  error  from  the  King's  Bench.     The  defendants  in  error 

being  pi ai nil  h  below,  broug!:!  an  action  on  the  case  agajost  the  plaintiff  in 
A  deolaia'  error  ;  iAgaod,  and  dc-iared  for  the  occupation  of  a  messuage  and  lands  at 
1i*°Im^J  Tiverton,  and  for  ni  iney  had  and  received  (o  the  use  of  War  and  bts  wife,  on 
and  wii*  whir-h  was  f'l'^^^!cd  the  ofsumniit  to  boih  A\"ay  and  bis  wife.  Judgment  by 
niiwl  •teu  defauit  for  Lo'.hj  nnd  on  a  writ  of  inquiry,  damages  5i.  4a.;  costs  -IOb,;  final 
iht  inlt-  Juilgmenl  signed  for -3/.  4a.  debt,  and  9/.  1 6s.  costs,  the  5lb  of  December, 
r«(Qrihe  1777.  The  error  assigned  was,  thai  ju.lgment  was  given  for  Thomas  Waj 
"''*■'  aad  Rarah  his  wife,  to  recover  their  d^miigca,  whereas  it  appears  upon  the  re- 

•  cord,  that  Sirah  waa  the  wife  of  Thoma'*,  and  could  not  sustain  any  damages 
by  reason  of  any  thing  contained  in  the  declaration.  Ptr  Cur,  This  judg- 
ment is  erronc'iii,  because  no  conJract  can  be  mai^H  with  a  married  woman; 
na  promise,  either  espres"!  or  ini^ilicii,  givps  any  interest  to  her.  The  whole 
results  lo  the  hu-tband,  and  the  action  niudt  be  brought  in  bis  name  only.  Tbe 
remedy,  if  the  contract  be  his,  goes  alter  his  death  (o  his  administrators;  if  a 
joint  contract,  it  surrivcs  to  tbe  longest  liver  of  tbe  husband  and  wife,  and 
therefare  the  distinction  is  sensible,  and  necesijary  to  be  made.  It  has  been 
insinted,  that  the  Court  may  intend  the  estate  in  question  to  have  been  the 
wife's;  but  there  can  be  no  inlendiiicn'.  contrary  to  the  plain  meaning  of  the 

:  the  da;  ID  bank  does  aet  ibale  lb*  (ail .  4  H.  4. 

K.      Nur  a  mnrri.-tc  aOer  'adgmenl,    and    bafora 

21  Edw.  4.  87;  Th.  D.  I.  12.  c  12.  ■.  6.     Nora 

10  Rep'  134.  b.      Bat  if  a  feme  tale  pUintiS'cib- 

B,  a  icire  facias  mbsl  be  ned    onl    in  order  lo 

nl;  2  Saund.  72;  Th.  BreT.  25G;  nod  if  inar  ai- 

t  befure  eieCBtion  Iha  wire  die,  the  hnbend  alop* 

trilfaout  evaa  taking    oul    idiuiaUtratwn;  6   Uae. 

omb.  4S3;  Canh.    413;  Skio.    682.     So    if  tha 

lebl  doe  ti>  the  wifo  iJiiin  tola,  ibe  buiiband   Dia; 

3  jadgmenl;  1  Sid.  337;  Cro.  Eliz-  S44;  S.Mod.   I8B;  1 

I.  11;  4  Leon.  ISH;  oi  he  he  ma;,  il  Mem*,  aae  onl  «<• 

ceatioo'in  iheDainea  orbimT<eir  and  wife,  nilliaul  n  >.-i'rr  fatiat.     Bat  iflha  hoabaadaad 

wife  have  jad^mpnt  Torn  debt  dae  lo  Ihe-wife  ai  eiecntrii,  and  the  irife  die  before  eiacn- 

lion,  Ihe  raccecding  executor  or  ad  rii  in  iHltator  de'ionU  nan.  and  notlhe  huibandaball  bava 

Iha  leire  faciai.  Cro.  Cor.  207;  Jones.  24fl;  6  Bac.  Ab.  Scire  Facial,  b.  6. 

t  So  a  /eoie  toh  inarrjing  ia  a  revoc.ilion  of  tlie  arbitralor'a  anlhotily,;  Saroin  r.  Nor- 
ton, S  Kab.  9;  abridged  ante.  vol.  ii.  126.  Hence  tlie  Couit  held  an  award  for  lbs  paj- 
mnnt  of  a  iniir^>f  monej,  nndar  ancli  circnm^aiicei,  to  be  void;  bnt  Ih.it  the  marriaga  it- 
■eir  waa  a  bieuch  of  ihe  cnveiinnt  lo  abide  bj  l^o  award,  on  which  l.ilter  groaodthe  plain- 
liH'liad  judiinieni;  Charnelei  v.  WiimtiiDlBy.  fi  Enit.  26S;  abridged  ante,  vol.  ii.I26. 

t  Declaration  at  Iha  mil  of  haibaod  and  wife  cannot  be  duliti-i-cd  on  proceai  al  hia  anit 
only:  poul,  tiN  [>RRliir:ilion. 

i  For  Ihe  Coiirl  will  nol  infnd  it  on  a  demnn 
Cro.  Jae.  611;  but  ihe  laUer  piopofiiion  acema 
Bull.  N   P.  62. 
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>iVord8.     Besides,  these  are  general  damages,  and  tlie  count  Tor  money  had  arid 
received  caaacit  be  supported  \tj  inteudmcnt;  neither  can  the  iniiertion  of  the 
wire  be  deemed  surpJuaage.     It  creates  an  interest  in  the  wife,  and  entitles 
her  to  the  damsges  by  survivorship. — Judgment  reversed. 
2.   Rdssei-l  v.  Cokne.  H.  T.    1702.  K.  B.  2  Ld.  Rnym.  1031.  S.  C.  I  Salk. 

1 19.  S.  P.  Biker  v.  BaiTtR.  M.  T.  1690.  K.  it.  Comb.  184.  ,^  ^^.^^_ 

In  trespass,  assault  and   battery,  brougiit   by  barort  and  feme  for  the  battery  yj,„  [,y 
of  the  wife.      There  tvere  severai  counts  laid   in  the   declaration,  whiuh  were  baron  and 
singly  for  the  batlery  of  the  wile.      But  there  was  one  count  for   beating  her, /eme  for 
whereby  the  busineaa  of  the  husband  had  remained   undone,  and  the  dcclara-    [   '03  ] 
tioQ  concluded  to  the  damage  of  them  both.     On  not  guilty  pleaded,  a  verdict  the  bitiery 
was  given  for  the  plaintiff,  and  entire  (iamsges.     The  defendant's  cnunael  look  V    ,"  "'  *• 
■n  .exception  in  arrest  of  judgment,  that  the  husband  and  wife  cannot  join  as  rai^on 
tkb  count  ii*  laid,  for  the  wife  cannot  join  for  the  damage   accruing  to  the  hus-  elufging 
band  by  the  loss  and  delay  of  his  business,  in  which  she  has  no  interest.  under  & 

Ptr  Cur.      If  it  had  been,  whereby  he  had  lost  the  benefit  of  her  society,  pe*"  ?"'«'. 
the  wife  could  not  have  [leen  joined.     There,  the  whereby,  &c.  ia  the  gist  of  {,'"'."' j, 
the  action  to  entitle  the  husband  to  maintain  an  action  without  hia  wife.     But  Uuriii'^  i^ 
now,  in  this  case,  we  will  not  intend  that  the  judge  allowed  nay  evidence  to  mained  kb" 
be  given  aa  to  the  special  damage  to  the  husband,  but  only  admitted  proof  as  done,  ud- 
lo  the  battery.     We  do  not  know  what  they  mean  by  eaying,  whereby  his  bu>  conelnding 
siness  remained  undone,  Slc:   a  woman  is  to  comfort  her  husband,     in  this^*'''™" 
emae  the  gist  of  the  action  is  not  the  whereby;  but  if  the  husband  had  brought  """  *''*"" 
the  action,  then  it  would  have  been  the  gist.      There   tvas  a  case,  (Easter.  7 
W.  3.)  trespass  hrought  by  the  baron  alone,  for  breaking  his  house,  and  beat- 
ing and  wounding  hie  wife,  and  imprisoning  her  for  three  hours,  and  also  for 
detainiiig  the  possession  of  the  house,  and  for  menacinir  his  wife  and  servants, 
whereby  his  bu^f<ne9s  remained  undone.     It  was  moved  in  arrest  of  judgment, 
because  that  for  some  of  these  wrongs,  as  the  beating  and  imprisoning  his 
wife,  the  wife  ought  to  be  joined.     But  judgment  was  given  for  the  plaintilT  by 
JGyre    and   Rokeby.      Hi/f,  doubting;  for   they   held,   that    the   w}iereby   went 
through  the  whole  count.     The  plaihtilT,  in  thn  principal  cose,  bad  judgment 

3.  TaoB  V.  Redfoud.  H.  T.  1703.  K.  B.  II  Mod.2G4. 

Action  of  asdu alt  and  battery  by  husband  and  wife.     The  declaration  setOradccU- 
forth,  that  the  defendant,  on  such  a  dny,  &.o.  ansaulled  the  wife,  and  driving  a  "'""  """ 
coach  over  her,  bruised  her,  &c.    by  reason  whereof  the  husband  laid  out  di-  j^^^"^^"!" 
TBM  sums  of  money  for  the  cure,  ^c,   and  other  injuries  did,  to  the  great  da-  j^g,,  , 
mage  of  them  both.     The  defendant  pleaded  in  abatement,  that  his  name-was  coach  oiv 
Redborn,  and  not  Radford;  and  on  issue,  and  a  verdict  for  the  plaintiff,  the  ibs  nifa 
defendant's  counsel  moved  in  arrest  of  judgment;  and  objected,  that  in  tWj  "d  broiMd 
case  the  husband  and  wife  should  not  have  joined,  because  the  damage  is  laid  ""'■  ^'**" 
to  be  for  the  money  laid  out  in  the  cure  of  the  wife  as  well  na  the  battery;  and  ""dJ^^J^ 
entire   damages  being  given,   ills  bad  for  the   whole;   and  cited   I  Sid.   328 ;  tand  laid 
YeW.  106;  1  Vent.  29;  2  Cro.  625;   I  Lev.  3.      But  the  husband  should  have  onl,  ic.for 
vusd  alone  for  the  money  laid  out  in  the  cure.      Poietll,  J.  said,  that  where  the  lier  care, 
husband  and  wife  join  in  an  action  of  a^aault  and  bntlery  for  beating  both,  it  is  et.  <>'"■. 
wrong,  but  it  may  he  helped  by  a  verdict,  separating  the  diimages:  and  here  f"^'^"'. 
the  gist  of  the  action  is  only  the  beating  of  the  wife,  nnd  the  by  reason  where'  JI^;;'^"" 
of,  &c.  is  only  in  aggravBlion  of  damages.     As  to  the  other  injuries,  it  is  too  ^^aes  rfom 
general  to  suppose  damages  given  for  it.     He  said  also,  tliat  husband  and  wife  nvm  ip$o- 
cannot  join  in  assault  and  battery,  whereby  he  lost  the  benefit  of  her  company,  rtM«. 
for  the  ukereby  in  such  a-cnse  is  the  gist  of  the  action;  and  in  the  case  at  the 
bar,  if  the  by  reatnn  mhareof  had  been  left  out,  the   surgeon's  bill   might  have 
been  given  in  evidence,  in  aggravation  of  damages. — Judgment  tor  the  plain- 
til 

4.  HocKET  V.  SnoDOLPH  et  its.   H.  T.    1674-5.  2  Mod.  66;  S.  C.  2  Vent.    [  i09  1 
29;  S.  C.   I  Vent.  93.  t2S. 

In  assault  and  battery  bv  plaintiff  and  his  wife,  against  defendant  and  hiaOr  •  dseU 
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ratian  Tor  vifo,  the  plhinliir  proved  the  hadory  of  hii  wifo  only,  and  had  a  verdict;  but 
ID  aiiuDli  ,1,  („  the  TeBiUuunt,  the  defeodantB  H^ere  acquitted.  It  was  contended  on  a 
""^^"■"^y  motion  io  arrert  of  juiigmciii,  that  the  declnrulion  was  bad;  for  the  husband 
andfeme  ""gl"  n"' '"  ''■^*  joined  with  hia  wife,  but  should  have  brought  a  separate  ac- 
sllHing  it  "'*''  f""  ""^  aMault  on-himticir,  and  that  the  finding  of  the  jury  would  not  aid 
(o  haYB  the  mistake.  Tut,  Per  Cur.  Such  an  objection  cannot  be  taken  to  this  de- 
bssD  com-  claration  aOcr  verdict,  as  all  iTregulnrities  ate  cured;  therefore  the  plaintiff 
mitttdon  ^ygt  have  judgment. — Jadgment  for  plainlifl.  See  12  Mod.  19.207;  1  lev. 
""''it™  3;  II  Mod  ii64.  213,  1  Roll.  Abr.  78!;  March.  134;  iO  Mod.  H6.  184. 
.eXu        2'i9;  F'tzg-  '14.  270;  8  Mod.  3.  26.  49.  iJOO;  Sira.  61.   229.  1006.  1094;  S 

T.  R.  621;  Ld.  Raym.  669.  1031.  1050.  1061.   U-OB. 

5.  Parry  y.  Hindle.  M.  T.  1809.  C.  P.  2  Tflunt.  180. 
A  d'iniw         In  giving  judgmedt  in  this  case,  Lauirenct,  J.  said,  that  though  a  man  seised 
b/  a  no-     of  property  in  Tight  of  his  wife,  usually  demise  in  bia  own  name  during  the 
man  befoM  coverture,  yet  if  the  demise  was  granted  by  the  wife  before  roatriage,  it  might 
■iMi'dd^ba    ^^  "'^"  '"*  ^''**  ''  '**  '**^^  ^^^"  ''""^  ^y  husband  atid  irife. 
italed  in  no  action  duriag  aoverlara  to  hava  been  niude  by  bnibind  and  wife.  Qn. 

6th.     PtEis  TO  Af:TioN  nv;  on  wtiKV  THE  FE:^'K  uses  alowe." 
To  in  «c-  1,  Wood  v.  Akers.  M.  T.  1798.  N.  P.  2  Eap.  «94. 

Jj""  '■T  Jtaumptit  for  money  lent,  and  goods  wld  end  delivered  by  the  huF^batid. 

buband  pigg^.  fufn-atatimpaily  wiih  notice  of  ael-off  of  a  sum  of  money  paid  by  the  de- 
dereadaui  fendant  to  one  A.  for  plaintill  'a  wife  before  her  intermarriage.  PlaintiS  '■ 
caanot  counsel  objected  to  the  set-oF,  as  the  present  aclirn  was  by  the  husband  alone; ' 
pload  u  a  and  to  mako  the  Bct-o'!'aVHilnblc,  the  sctioii  ruf^ht  (o  be  against  the  husband 
■ai-otr,  a  g„d  wife.  £>f''i,  C.  J,  said,  the  law  is  certainly  as  staled  I  y  the  plaintiff's 
f *'"  Iho  eoiinsel;  but,  neverthekas,  the  liDsband  having  given  direciiona  for  the  money 
wifa  dum  ^'*  ^°  paid,  he  has  made  it  his  own,  and  the  dclcndant  is  therefore  entitled  to 
tola  set-o!^'. — Vcrdirt  fi-r  plnintlfl'  for  residue, 

a.  PiTTAM  V.  Fosteh.  H.T.  18'.'S.  K-B.  1  P.  S;  C.  248;  S  C.  2  D.  &  R  363. 
A.  and  B.  Deelaration  in  ataumpn.',  on  a  promisEory  note  made  by  A.  and  B.  prior  to 
draw  a  B  'g  marriage  with  one  C.  against  A.  C  and  B.  Ist  plea,  penerat  iaaue.  £d 
joint  pro-  p]pg^  ^,„  ata<tnsp»U  infra  tcx  fflnncs  by  A.  and  B.  the  wife  of  C.  3d  plea,  odio 
nn^ni  *"""  "cei'mf  i;ijra  ttx  umict  by  all  the  defendants.  Replication  joining  iseue 
jaan  alip-  on  all  the  pleas.  At  tl)c  trial  it  appeared  that  no  promise  had  been  made  be- 
asdwitbaat  fore  the  marriage,  (which  was  then  clear  from  the  da^e  of  the  note)  but  that 
anacknow-  about  three  or  four  years  hack,  A.  long  after  Ibe  marriage  of  B.  but  within 
ledfmani  six  years  therefrom,  had  promised  1o  pay  the  debt.  It  was  objected  on  the 
baing  giTsn  p^^.^  ^f  jj^g  defendant,  that  inasmuch  as  there  were  not  any  counts  in  the  de- 
bnt  sAar  claration  containing  promises  made  after  the  marrioge,  the  evidence  was  not 
tbanuuri-  auilicient  to  lake  the  case  out  of  the  statute  of  limitations.     The  learocd  judge 

*  When  the  wifa  hai  no  interest  ia  Iha  rnhjecl  mailer  of  the  anil,  and  casM^aenily 
ODght  not  IO  h«  made  a  pirty,  and  she  luaa  eilher  whb  or  without  her  buband,  the  plain- 
tiff will  be  nonmiiled  on  lUa  general  isguo.  Ent  nbera  the  wife  wa«  inlerealed  btfort  or 
during  her  coverlnre  in  Ibe  caofa  of  action,  and  njight  join  with  the  huaband.  Lot  niea 
alone,  her  coTerlare  can  only  be  plended  in  abatement,  and  cannot  ha  given  in  evidence 
nodof  Ibe  general  iarne,  or  pleaded  in  bar,  al  leeet  tbie  role  obuin*  in  action  ex  dtiiete; 
ante  102;  and  \(  llie  pliiinliff  marry  arter  ining  out  the  writ  and  Lefore  Ifae  declantion,  ibe 
derendHnI  cannot  give  the  coteilure  in  evidence  nrdet  the  grneisl  ierne,  bnl  mnst  plead  it 
iu  abatement;  nntr  vol.  i.  p.  IT;  09  matter  ariiing  berore  plea,  or  pending  the  mil,  or 
puii  darrien  eontiavnnrt  if  after  igane  pined.  (Siveitnro  ia  to  plea,  whpre  the  bnabaod 
ia  banubedortraniporled;  Co.  Lit.  1.12.  b;  R,Hod  851;  2  H.  4.T.  a;  I.um.  14!;  or  ha* 
abjured;  Co.  Lit.  132.  b.  133.  a;  or  if  there  be  a  divorce;  ted  vidt  S  R.  &  C.  291 ;  8.  C. 
6  D.  &  R.  98.  Bal  la  an  anion  by  buiiliand  and  wife,  il  may  be  pleaded  thai  aha  was  aot 
covert  al  the  diy  of  tba  writ  purctinsed;  Th.  D.  b.  11.  c.  2.  a.  tJ;  or  tbai  ihev  were  net 
married;  B  HaWi.  64;  S  C.  12  Mad.  2T6.  Or  that  ihey  ware  diioiced,  S  Fdw.  3.  32. 
Bo  coverture  ia  a  plea,  though  the  wifa  livei  apart  with  a  aeparata*  maintenance,  Marahall 
T.  Itntton.  8  T.  R.  ahr'uig.^H  tatt.  So,  Ibough  the  husband  hat  deieited  ber,  aad  gone 
abroad;  Ba»elt  t.  Tri'^r,  M  r.n.i.  SOI.  abridged  aalt;  or  baa  a  bun  don  ed  her  Tor  adultery , 
Marahall  v.  llutloo,  8  T.  R,  547.  abridged  ante;  or  reaidei  in  an  enemy'a  coanlry,  not 
wilh  a  view  of  adhering  l«  the  enemy;  2  B.  &  P.  226;  01  ae  a  foreigner  reeiduot  abroad; 
1  B.  &  P.  337;  etntra  i  Campb.  123. 
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orer-niled  the  ol^edion,  and  the  jury  found  a  verdict  for  the  plaintilT.     Cnjsc  ■!■  ofB. 
was  shown  against  a  rule  far  setting  aside  the  verdict,  and  entering  a  nnnsuit;  '."     *>(■'>■ 
and  it  was  coRtended  that  (he  time  of  the  marriage  was  immaterial,  and,lhat  h  p^JiTit^t* 
profniae  by  one  of  the   co-d<-fendsnts   was  the   promise  of  all   of  thein.      Per  pay  It,  tbe 
Car.     We  cannot  consider  that  as  an  immaterial  alteration;  because  it  is  Conrt  lisld 
clear  that  a  promise  made  by  B.  express  or  implied,  would  not  after  marriage  that  at 
bo  saflici«nt  to  sustain  the  actiuo.     The  case  of  Ward  v.  Huater,  (6  Taunt.  '"J"  "'"'■' 
SlO.)  is  decifliva  of  the  question.     That- was  an  action  by  an  executrix  o"  "ioi^'Jhl 
promisea  made  to  the  testator.      Plea,  statute  of  limitation.      PlaintifT  relied  qqi  caanu, 
Hpon  deiendaat's  having  said  to  her  that  the  testator  always  promised  not  to  upon  pro- 
distross  him  for  the  money.     The  plaintiS' having  obtained  a  verdict,  a  motioa  m>i«aiD&de 
*»s  made  to  enter  a  nonsuit;  and  the  Court  aaid  when  the  Courts  determined  "ler  ib» 
that  an  acknowledgment  is  evidence  of  a  new  promise  then  made,  it  must  be  ^'f'jj!^' 
of  a  pronnise  made  by  a  person  competent  to  malce  it,  and  to  a  person  who  is  ^^^^^  ^ 
in  eustence  to  receive  it;  and  the  rule  for  a  nonsuit  was  made  absolute.     Tut  not  taken 
•vea  could  such  a  proini>ie  be  made  available,  it  is  impossible,  as  the  pleadings  oat  of  lb* 
BOW  stand,  that  the  action  can  he  sustained. — Rule  absohile.     See  3  Rep.  rtatois  of 
409;  2  Doug.  662;  I  B.  &.A.  93;  2  Lord  Raym.  1101;  6  Mod.  309;  1  Salk.  'i»'«"i"°- 
38;  3  £ast.  409;   1  Taunt.  213;  6  T.  R.  GSO. 

€th.     RCFLICATIO.I    IS    ACTIOIS    DT. 

Tt>  a  plea  of  coverture  the  pUinliiT  may  reply  that  ahe  is  sole;  Ast.  Ent. 
9.  tO;  or  that  her  husband  is  dead,  and  that  she  is  now  sole:  9  H.  5.  I ;  Th. 
D.  1  -  IS.  c.  12.  a.  7;  or  that  there  is  a  divorce  between  them,  ibiti;  that  the 
day  of  the  original  purchased  el  semper  poslea,  she  was  sole,  and  not  covert,  [111] 
Sfa.;  Aat.  Ent.  9.  So  if  the  replication  be  that  afler  the  original  purchased 
mm  c^  MMM  it  a  well^  R.  Lut.  1640;  Avt.  £nt.  10. 

7th.    EVTDRVCR    1?1    ACTIONS    BY. 

(a)  Btt  Kiabani  and  wife  jointly. 
1.  Dickenson  v.  Davis.  M.  T.  17-21.  K.  B.  1  Sira.  4B0. 
Traapass  by  husband  and  wife  for  an  assault  on  the  wife,  and  under  the  plea  It  U  nnn*' 
«f  not  gaitty.the  defendant  would  have  given  in  evidence,  that  the  man  had  a  '*^''''. 
farmer  wife  a  ill  living,  and  that  therefore  the  defendant  could  net  have  been  j°fnj,n? 
gailty  of  such  a  beating  for  which  the  plainti  1  wa?  entitled  to  damaees;  and  ^enj  «» 
not  guilty  does  not  go  barely  to  say,  I  did  not  beat  this  woman;  but  I  did  not  m«rTiB|a 
pUintiff'a  wife,  bj  plea  in 

Sid  Per  Pi-alt,  C.  J.   I  can  never  allow  it;  you  might  have  pleaded  this  in  abaiomBni, 
abaietoeat,  and  then  they  would  have  had  an  opportunity  to  meet  you  upon  that  J,"  aBoea"^ 
question;  whereas  if  I  waste  let  yeu  into  it  now,  the  most  honest  couple  in  the  ^f  j,^ 
world  may  be  branded  tor  adulterers.     See  Bui.  N.  P.  30;  Cro,  Jac.  655. 
2.  Alba:«  v.  Pbitchett.  E.  T.  1793.  K.  fi.  6  T.  U.  630.  S.  P.  VVinsmorb  v. 
GaEEiTSDiNK.  Willes.  577. 
In  an  action  on  a  promissory  note  brought  by  husband  and  wife  in  right  of  The  wife's 
the  wife,  who  wm  an   executix;  it  was  bolden  that  no  declarations  of  the  Wife  declare- 
couM  be  given  in  evidence  by  the  defendant,  for  the  husband  being  one  of  the  tioa'i  «iub| 
pUimiTs,  has  an  iDtere>it  in  (h«  ca-w,  ik.c  and  that  cannot  be  prejudiced  by  an  "''^  '"'' 
act,  or   by  the   evidence  of  his  wife,  and  it  was  iiTimaterial  that  his  right  was  ^^^  j^^^ 
Jmv  morit.     See  3  V.  &  B.  165;  Bui.  N.  P-  aH ;  4  Camp  70.  jniwibla.' 

S.  AviM.f  V.  Lord.  Ki^maird  and  others.  H.  T.  1803.  K.  B.  G  East.  183; 
S.  C.  3  Smith.  286. 
Iliii  was  an  action  by  a  husband  on  a  policy  of  insurance  on  the  life  of  his  Bat  it  baa 
wife.     The  aurgeon  who  had  been  called  in  at  the  time  thai  the  assurance  had  ""la  ''••n 

•  Where  the  metion  if  bmaghl  in  rospacl  of  an  injary  dona  lo  the  wife,  as  by  slander 
Of  iinprisoDnient,  and  eonieqaential  damages  to  the  hasbaad  are  aNo  laid,  Tar  which  he 
oubl  to  have  sied  aloiie,  no  eviilence  nught  to  be  given  of  iiach  Bpocial  damage,  and  the 
^laet  will  t>e  aided  hy  a  special  verdict  confiaing  [he  dumazes  lo  the  detriment  of  the 
wife;  2  Mod.  SB;  i  Lev.  101 ;  1  Lev  3 ;  Com.  Vt\t,.  Tleadsr,  C.  87-  Sua  11  Mod.  264; 
Sva.  1094;   I  9alk.  119;  2  Salk.  642.  ante,  p.  10S. 

t  8e  proof  may  be  admilled  on  the  part  of  th*  plaintilT,  oflhe  wire'*  derloration'i,  as 
Is  har  ialaDlien  and  purpoae  inieavng  h»  hsnia,  to  rebut  all  luaploiun  of  cenaivanec; 
HOM  T  Allail,  3  Eap.  276.  abiiidgcd  ante,  yoI.  1.  238. 
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boldra,  in  b«en  effected,  and  who  had  certified  as  to  her  health,  had  been  brought  ftf-' 
■LD  actioQ  ^ard  by  the  plaipti  V  at  the  trial  to  prove  the  fact  of  his  wife  haviag  been  in  s 
bao'd  0^1  ?'*°^  ^^"'^  of  health  at  that  time.  He  slated,  that  he  never  waa  more  aatiafied 
r  1  ii2  1  '"  ^^^  ^^^  of  the  convalescence  of  a  party,  and  in  opposition  to  what  was  awom, 
policy  of  '^  '^^  P^*^  "'*  "'^  defendant's  witnesses,  who  had  been  called  to  prove  that  the 
iiinirBiKa  plaint  ifi's  wife  had  acquired  a  habit  of  drinking  which  at  that  time  had  impaired 
oD  ihe  life  her  constitution  so  as  to  render  her  life  not  insurable,  and  that  she  died  about 
"h  """k"!?"'  ''*  ■""""'s  afterwards;  he  gave  evidence  to  the  following  enbct;  that  her  pulse 
I  *'.  .waagood,  and  that  he  never  knew  any  persons  affected  with  liquor,  but  what 
the  decau-  '^  ^'^  discoverable  in  their  pulse ;  but  added,  that  he  formed  his  opinion  ^om 
ad  wife  u  an  examination  of  her  general  appearance,  her  complexion  and  other  circum- 
to  her  stances,  and  principally  from  the  sati^actory  answers  she  gave  to  his  inquiries, 
rtate  of  The  principal  question,  however,  nroae  on  the  evidence  of  A.  B.,  who  had - 
'"'"'*  .  been  called  on  by  tho  defendant,  and  who  said  that  she  saw  the  plaintifl^B  wife, 
ba/''miEtn  *  ^^y  ""■'*••  after  her  return  from  M.  where  she  went  to  obtain  ihe  certificate 
be  a'ddnced  of  her  healthi  that  she  called  on  her,  not  knowing  that  she  was  ill;  that  she 
■a  avideDce  found  her  in  bed  at  1 1  o'clock  in  the  forenoon,  that  she  spoke  very  faintly,  and 
■gain«t  tho  said  that  she  was  very  poorly;  that  she  had  been  to  M.  to  get  her  life  insured; 
hiubuid  that  dhe  waa  poorly  when  she  went ;  that  the  policy  would  not  come  back  from 
^"  ^'''  London  (to  which  place  the  agents  ofthe  insurance  office  of  M.  had  written; 
good  *°  ?"^  't  fllfectcd)  in  leas  than  ten  dayti;  and  she  was  afraid  she  should  not  live 

Eeilth.  till  it  came  back,  and  if  that  were  the  case,  her  husband  would  not  get  the  nto- 
ney.  The  counsel  for  the  plaintiff  objected  to  this  evidence,  as  to  Ihe  declara- 
tions ofthe  wife,  which  they  siiid  should  not  be  received  either  for  or  against 
her  husband ;  but  the  judge  held  that  as  the  evidence  of  the  surgeon  who  axam- 
ined  her  at  M.  was  founded  in  a  great  measure  on  her  representations  of  the 
state  of  her  health;  and  6s  the  general  o|)inion  of  a  surgeon  concerning  the 
state  of  the  beahh  of  any  person  must  partly  be  formed  upon  the  etatement  of 
the  party  himself,  the  evidence  was  admissible.  The  jury  were  then  directed 
to  consider  whether  this  habit  of  excessive  drinking  was  formed  by  the  plain- 
tiiTa  wife  at  the  time  of  the  insurance,  and  whether  any  mischief  waa  done  by 
it  to  her  constitution;  so  that  unless  she  abandoned  it,  she  would  not  be  in 
good  health.  A  verdict  was  found  for  defendants.  A  rule  bad  been  obtained 
to  set  aside  the  verdict,  and  grant  a  new  trial  on  two  grounds;  Isl,  on  account 
of  a  misdirection  by  the  judge,  namely,  in  drawing  Ihe  attention  of  the  jury  to 
the  moral  habits  ofthe  plaintifTa  wife  at  the  time  ofthe  insurance,  rather  than 
to  her  actual  state  of  health,  (but  it  appearing  that  he  had  loft  it  to  the  jury  to 
Bay  whether  the  excessive  drinking  had  impaired  her  constitution;  this  point 
was  abandoned);  and  Sdly,  upon  the  ground  that  the  evidence  of  A.  B.  ought 
not  to  have  been  received,  ' 

Per  Cur.  The  question  now  before  us  is  not  whether  the  mutual  confidence 
between  husband  and  wife  should  be  broken,  and  whether  by  the  disclosure  of 
the  testimony  now  disputed;  the  means  should  be  allbrded  of  jvresting  from 
the  bosom  ofthe  wife  those  secrets  which  were  deposited  there  by  the  hus- 
band in  the  unrestrained  communications  of  family  intercourse.  It  is  on  the 
contrary  now  only  required,  that  a  sick  person  ahould  be  heard  to  stale  that 
which  at  all  times  patients  have  been  admitted  to  state,  namely,  the  cause,  (he 
rise,  and  the  progress  of  their  malady,  andthe  period  at  which  to  fix  the  cam- 
raencement  of  those  symptoms  which  mark  the  nature  of  (he  disorder,  with 
which  they  are  afflicted  ■  To  (his  extent  only,  nnd  no  further,  is  the  evidence 
applied.  Besides,  this  evidence  is  clearly  admissible,  for  if  the  plaintifls  pre* 
duced  the  surgeon  as  a  witness  to  show,  from  his  examination  ofthe  wife,  and 
[113]  what  she  told  bim,  that  she  was  in  a  good  state  of  health,  and  an  insurable  life. 
This  was  but  a  sort  of  cro^s  examination  as  it  were  of  Ihesame  witness,  to 
■how  from  what  she  had  said  of  herself  lo  annther  person,  that  she  was  not  jcally 
well  when  she  told  the  surgeon  so  on  that  day.  A  person  was  attesting  wit- 
ness to  a  bond;  afier  his  death  it  was  necessary  to  prove  hia  hand-writing  as 
attesting  witness;  proof  was  therefore  given  ofhis  death;  but  (he  judge  pcr- 
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inittej  the  Ibltowing  evidence  to  be  given,  "  that  the  attesting  witoesg  had  in 
bis  dying  moments  begged  pardon  of  heaven  for  having  been  concerned  in  foK- 
ing  the  bond,"  upon  this  principle,  that  if  the  deed  had  been  put  into  hie  banda 
at  the  trial,  the  questions  to  nrhicfa  the  fnrgoing  communication  applied,  might 
have  been  asked  him,  (cited  by  Lord  EUenborough,  6  East,  195j  S.  C.  2 
Saiitb,393,)  But,  however,  independently  ofsuch  authority,  iflhia  woman's 
declaration's  to  the  surgeon,  given  at  a  contemporary  period  nearly,  are  re- 
ceived, herileclsrations  given  to  A.  B.  show  that  she  was  at  least  not  whoUy- 
'  to  be  believed.  And  therefore,  as  this  does  not  break  in  upon  the  principle  af 
.  keeping  inviolate  the  confidence  of  private  life  for  the  preservation  of  matri- 
moiual  comfort,  we  are  of  opigioti  that  this  statement  by  her,  nearly  cotempo- 
rary  to  her  examination  by  the  surgeon,  of  a  fact  which  must  be  known  to  her  - 
particularly  and  personally,  must  be  admissible.— -Rule  diticharged. 

Sees  Burr.  1255;S  T.  R- 263;  5  id.  512;  6  id.  680;  1  Str.  SiO;  2  id.  1042; 
R^.  Temp.  Hard.  267;  4  B.  ^  A.  53. 

(6)  By  kmband  altme.  '"  Itmpm* 

Newmax  v.  Smith.  T.  T.  1705.  K.  B  2  Sa!k.  642.  f"  '•"^'' 

Treapasa  d440  qvod  the  defendants  lieljouretann,  apud  W,  upon  the  plaintiff  tefini^nutB 
vunit.  feeer,  et  ipsttrnterbtraver.   S^e.  Ba  qvod  dtvila,  tie.  et  donmm  ipaiia  quer.  tiif>i  honn 
qml  W.  prod,  adlune  el  ibidem  fre^rr.,  el  xnlrartr.,et  qvcr,  in  quid,  twii  et  oecVr  he  maj 
fo&me  donttu prtrd.  ditlwbacer.  elinipedi''er..neenoninprad.  quer,  et  ftliiim  luum  prove  ihe 
d.M.  Jf.  el  R.  JV.JUxM  prad.  qaer.et  E.  JV.  gerram  mam  minat  de  verberaiione  "wnHing 
toruM  adluiK  el  ibirfem  imposuei: ,  et  iptot injuriii el  ^avaminUnUj  vix.  insull.  el  af-  j^,  i,^""f'' 
frmit  adhtnc  et  ibidem  effecer.  Et  aha  enorma,  &.c.  Upon  not  guilty,  a  verdict  was  iBrTinta 
fennd  for  the  plaintiff;  it  was  moved  in   arrect  of  judgment,  upon  Cro.  Eliz,  nrdchil' 
501.  that  the  master  could  not  maintain  trcspans    for  beaiinor  his  servant  or  draii  in  og 
children  without  special  damage,  which  ought  to  be  specially  hhowed.     To  S"'*''"" 
which  it  was  answered,  and  so  it  was  rpsolved,  that  the  action  was  for  the  break-  '5^.°^  f5 
ing  and  entry,  and  the  farther  description  is  only  to  show  the  Court  how  snor-  gn^j^,;,  ^ 
mous  that  trespass  was;  and  the  plaintiff  could  not  recover  damages  for  losing  ifae  tre* 
the  service  of  hii  children  or  servant,  nor  coutd  that  be  given  in  evidence,  be-  pan;' 
cansc  the  plaintiff  might  have   a  proper  action  for  that  purpose.      But  the  cir-    [  114  J 
cooutances  mentioned  might  be  proved  in  evidence  to  afrgravate  dnmRges  for 
the  defendant's  trespass  by  breaking  and  entering,      And  whereas  it  was  said,  '■>  ">  "■= 
Aidem  refers  to  the  will,  and  it  should   be  in  domo  predict.,  it  is  plain  the  ad-  '■■"■,  ^J^if' 
iwK  ttes  It  to  the  same  point  of  lime.  ,u    _:f,t, 

2.    Hall  v.  HrLL.  T.   T.  1737;   K.  H.   2  Strn.   10D4,  esmiogi. 

In  an  action  for  wages  earned  by  the  plnintiT's  wife  ofthe  defendant's  in-  hencknow 
testate,  Lee,  C.  J.  would  not  allow  the  wife's  acknowledgment  of  the  receipt  ledgmentsf 
of  2M.  to  be  given  in  evidence  ogainsl  the  husband.  baviog 

3.  Care*  v.  Adkins.  M.  T.  1814.  K.  B.  N.  P.  4  Campb.  692.  S.  P.  Ano^.  „^"P"!,. 
M.  T.  1700.  12  Mod.  646.  Tminsd 

In  an  action  by  husband  alone  to  recover  money  taken  from  the  |^intifl"s  for  the  de 
wife,  on  the  ground  thtit  it  was  ihe  produce  of  goods  she  had  been  concerned  reDdaut.t 
in  BleaWng.     L-rrd  ElUnborottgh,  C.  J,  was  of  opinion  that  what  she  said  afler- 
wards,  when  examined  on  thecharge  of  bein^  concerned  in  the  robbery,  res-  ^"j  wbo"]" 
peeling  the  money  which  never  appeared  to  have  been  in  the  husband's  pos-  "^r„°°„  ^ 
session,  was  evidence  for  the  defendant.  1,1,  |„,| 

*  And  allhoagh  the  contrary  has  bsen  lioldeni  2  Salk.  624;  it  seema  the  baiband  may,  right  lo  re 
ia  sn  aclian  or  Irespau  for  breshing  and  entering  b'a  boD«e,  give  in  svidenee  Ion  of  lervice,  cover,  iba  . 
or  olbor  conBOqaenlial  damagB,  which  hna  occnrrad  from  a  ireapaM  on  hia  wiFo  or  daagh-  adtniiaion* 
lar;  2  T.  R.  166;  2  N.  R.  4T6.  In  an  aciioa  by  the  husband  Tar  the  service  oi  labour  of  of  tha  wifb 
bb  wife,  a  receipt  given  bj  the  wire  is  not  evidence;  Bull'  N.  P.  136;  unleaa,  perhnpa,  are  good 
Ihero  beaonia  evidence  loahow  thai  the  ^osband  had  conslilnted  her  hia  agent;  EeepDa^.tit.  evidencM, 
Ssceipi;  and  Hall  v.  Hil],;>oat,  114. 

f  And  ID  an  antioD  Tor  adulleiy,  a  canrasaion  ofthe  nlfe  ia  not  evidence;  hut  a  dU- 
eouTM  belweea  her  and  defendant  ia  admiaiible,  or  letlera  written  lo  her  by  the  dHfendanl; 
Baker  v.  Horley,  abridged  antt,  lol.  i.  p.  2B7;  or  letlen  nrillen  by  the  w.ife  daring  an  ab- 
aeaee  from  her  huaband,  may  be  produced  in  evidence  lo  ahow  her  fealinga  towards  bim ; 
Edirard  v.JCrook,  *  Esp.  39.  abridged  ante,  vol.  i.  p.  297;  provided  it  can  be  proved  that 
Ibey  wore  not  niilten  anbaeqnently  to  their  dale;  Trelawny  r.  Colman,  2  Stark.  191. 
krit^ed     ante,  vol.  i.  p.  268. 
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(c)  By  ttn/e  alone. 
'  Irthe  wife  atone  bring  Rn  action,  and,  upon  the  trial,  evidsace  bs  gtrea  of 

coverture,  which  would,  heing  uaanawered,  show  that  the  wife  herself  had  no 
cause  of  action,  she  m^  rebut  that  evidence  b^  proof  of  the  husband's  ciril 
death  by  exile  and  abjuration,  or  transportation  for  felony;  Gelknap'a  caae,  3 
Hen.  4.  7.  a.  As  where  a  married  woman  brought  an  action  for  goods  sold, 
be.  and  the  defendant  proved  the  plaintiff's  coverture,  and  gave  in  avidance 
the  record  of  the  husband's  conviction  for  felony,  and  aentence  of  tranaportn- 
tion  for  aeven  years,  but  which  term  had  expired;  it  warholden,  notwithstand- 
ing, that  this  was  evidence  of  the  huiband's  abjuration,  and  that  if  be  had  r*- 
turned,  the  onua  of  proving  it  waa  thrown  on  th;  defendanti  Carrol  t.  Keii' 
cow,  4  Esp.  27.  abridged'anie. 
[  115  ]  8th.  Witnesses  w  actiovs  ay. 

I.  Davis  v    Drswoonv.   E.   T.  1792-  K.  B.  4  T.  R.  678.  S.  P.  }UitK»  t. 
DiscBE.  E.  T.  1785.  K.   B,  Ca.  Temp.  Hard,  «64.  Wihdham  v.  Chit- 
Tl»  rale  „,;vD.  M.  T'  1757.  K.  B.  I  Burr.  414. 

^d  d  "^^  '"^'i^"  ^y  '''^  executrix  of  a  aurviving  trustee  under  the  marriage  acttle- 
wife  can  nteut  of  T.  L.  (by  which  certain  houshold  goods  were  settled  to  the  aeparata 
Doi  b«  wit  uee  of  L'a  wife)  being  brought  against  tbe  sherifT,  to  recover  back  the  valiw 
DSM  Tot  orof  some  ofthe  articles  included  in  the  aettlement,  which  had  been  sold  under 
-Rgiioit  an  execution  af!3inst  T.  L.  the  husband.  The  husband  was  called  to  prove 
auhotlier  ^^^  identity  of  the  goods,  and  was  admitted  at  the  trial,  as  he  came  to  speak 
^°°  '  ^  against  liis  own  interest,  since  if  these  goods  could  not  be  taken  to  pay  hia 
debt,  he  would  be  liable;  if  they  could,  he  would  be  discharged.  But  the 
Court  on  motion  granted  a  new  trial;  for  they  said  it  waa  now  a  aettled  princi- 
ThaNfore  pie  of  law  that  husbands  and  wives  cannot  in  any  case  be  admitted  aa  witneaaaa 
in  inRetioa  either  for  or  against  each  other. 

bj  >  feme  2,  Bentlet  v.  Cookb,  cited  in  Rex  v.  Clivioer.  H.  T-  1788.  K.  B-  8  T. 
•^^'"^  R.  2G3.  269. 

cla'tiat""*  This  waa  an  action  by  the  plaintifl  as  a  feme  wU,  for  sooda  sold,  Inc.  Hie 
oil  liar  defendant  called  the  husband  as  a  witness  to  prove  that  she  was  a  married  wo- 
liiubsiid  to  man,  and  his  testimony  waa  admitted,  and  the  plaintiff  accordingly  nonsuited, 
provfl  (ha  Onmtrtiantoset  it  aside,  the  majority  of  tbe  Court  held  he  waa  not  admiatiible, 
ua  Diarn  qq  the  ground  of  public  policy.  Buller  J.  doubted  at  first,  upon  ttie  gronnd 
woman.  ^^^  ^^^  husband  was  not  interested  in  that  case;  but  he  anerwards  acceded  to 
»L    .  the  opinion  oflhe  Court  upon  the  broad  principle  adopted  by  them  of  the  impo- 

Aniia.  e.  '"=7  °f  permitting  husband  and  wife  to  give  evidence  for  or  against  each  other. 
19.  givisj  9th.  Costs  is   actions  by. 

ooata  to  ihB  1.  M'Xamara  v.  FisHKH.  T.   T.  1799.  K.  B.  8  T.  R.  502. 

defandant  xiie  defendant  having  recovered  judgment,  the  plaintiff  brought  a  writ  of  er- 
'"iw^thfl  rnr,  without  joining  her  husband,  and  the  writ  of  error  waa  quaslied  on  tbe 
writ  ia  ground  that  a/ime  covert  could  not  sue  out  a  writ  of  error  without  her  husband, 
■qnaahed,  It  was  holden  that  the  defendant  in  error  was  entitled  to  costs  under  the  4 
ko.  •!  Anne,  c.  16.  s.  35.  on  the  authority  of  the  case  of  Cooper  v.  Ginger,  3  Ld. 
lenda  lo  a  Raym.  JCI43.  where  it  waa  determined  that  the  atatnte  was  not  conlioed  to 
[  "^  J  those  caaea  only  where  a  variance  from  the  original  record  was  assigned  an  er- 
^!^ni"  '''"'•  '*"'  ^^^^  '^  extended  to  all  wrHs  of  error,  by  reason  of  the  words  in  tbe  sta- 
liff  iTrmnr  ™'«  "  *>**>*"■  defect.      See  post,  tit.  Error,  Writ  of. 

■lu.  U.  3  Salk.  lUJ;  H.  <J.  Holt.  31 

ladebUaliU  asmnmnt  brought  by  husband 
Where  a      claration  for  that  whereas  (he  defendant  waa  indebted  to  them  aa  executor  of 

wir«  o/'^  •  -riia  reaton  for  this  excliuioa  ]■  foanded  partly  on  the  ideolilj  ot  intareii  einLing  b»- 
-  .  I  .^  twsee  huiband  and  Hire,  and  portly  on  a  principle  of  pablic  policy,  which  deama  it  necM- 
-^""l I*  aarj  la  ga.\rd  iba  lecDrity  snd  confidence  of  priTila  life,  even  at  a  riik  oF  an  occaiional  rai- 

kAT  lare  of  jutice.     The;  cinDol  bo  nilaenai  for  eacfa  other,  haciDU  their  intaruU  are  abra- 

h  J  Intel;  tha  ume,  the;  ara  not  vtitneuoa  a«ai<»l  aach  other, bacHDM  it  ii  csntniry   to  tha  la- 
^d    roceiv  «"'  policj  of  marriaga.      It  l.aa  haen  resolved,    aija  I.nrd  Coke,  Co.  Lil.  6.  b.  ihat  a    mit* 
"laot  he  prodaced  again*!  tha  haitaBod.  as  it  miifht  ba  meana  of  iinplacabU  discoid  and 
ceuioaW'  --■■----■-'--  ' 
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J.  S.  ioT  SO  mncb  money  Teee!ved  by  him  to  their  use,  as  executor,  he  promis-  ii*e  ia  righi 
«d  to  p»y  it,  &.C.     The  defendant  pleaded  wm  aaaumpsU;  and  on  [he  trial  the  "^^^^  "if" 
|daintilswer«  noDsutted,  and  the  question  was,  whelher  they  *hould  pay  costs  fr*;,"^"." 
ooetat.  23  H.  8.    PtrBaU,C.J.  if  the  receipt  was  siocetheteatator'H  death,  thsy. hall 
and  by  appointment  or  consent  of  the  executor,  there  the  action  must  have  been  paj  coiU 
brought   by  him,  not  as   an  executor;  for  the  receipt  by  hia  appointment,   is  a  an  being 
receipt  by  hiotseir.     Then  ifthe  receipt   was  without  the  executor's  previous  "''""''*<'> 
■ppoiglment,  yet  ll^e  bringing  this  action  is  an  assent  to  the  receipt,  and  makes  >'>bcbb''« 
it  a  receipt  in  his  own  right;  so  that  in  either  cuse,  tbe  debt  ought  lo  be  looked  ^j       ^ruea 
oa  ma  a  new  debt,  ctuitracted  since  the  death  of  the  testator.     And  this  receipt  [q  iheir 
,  must  be  intended  to  have  been  in  the  executor's  own  time;  because  tbe  receipt  own  tim«, 
in  said  to  he  to  tbe  executor's  use;  and  he  concluded,  that  there  was  no  room  ■<"!  there 
for  the  executor  here  to  declare  aa  executor;  if  there  is  a  receipt  by  appoint-  ^°"  nnneo. 
aent  of  tbe  executor,  it  ia  immediate  assets  in  the  executor's  hands,  end   by^^^^'^ 
bringing  this  action  it  is  in  the 'same  manner.     And  ifthe  executor  or  adminis-  ^irg  «  n 
Imtor  bring  an  action  of  trover  en  their  own   poeseasion,  they  shall  pay  costa.  acattii. 
Tet  there,  ifthe  adminialrator  had  called  himsilf  sd  minis!  rator,  and  it  is  so  en- 
tered on  record,  and  has  judgment,  and  after  administration  is  revoked,  the  de- 
fendant would  be  relieved  by  an  audita  (fuerela,  because  it  would  appear  on  the 
ftee  of  the  declaration,  tliat  he  had  been  sued  under  that  now  repealed  admi- 
niatratton;  and  the  naming  himself  executor  here  is  not  necessary,  any  further 
than  to  ahow  bow  the  original  right  came.     If  the  executor  accounts  with  the 
testator's  debtor,  indeed  thereby  a  new  action  accrues,  but  still  it  is  in  the  right 
(^tbe  tejlator;  and  no  new  contract  ismadc,  but  only  an  ascertaining  of  what 
wasduejbefore.     It  judgment  and  execution  are  in  the  teslaior's  life,  and   an 
action  of  escape  brought  in  the  executor's  time,  on  a  nonsuit  in  this  action  the 
executor  shall  not  pay  costs;  but  if  he  had  juilgmer:t  and  execution  in  his  own 
time,  and  an  escape  had  happened,  for  which  he  brings  an  action,  and  is  non- 
suited he  shall  pay  costs'      Per  Pojeeli  J.     Where  the  thiirg   sued  for  is  assela 
in.tbe  executors  or  administrators  before  recovery,  there  they  shall  pay  costs 
on  the  nonsuit;  or  where  the  entire  cause  of  action  arises  in  their  own  tinoo 
And  it  was  agreed  to  have  been   ailjudged,  that  for  the  rent  accruing  in  the 
executor's  own  time,  the  executors,  if  nonsuited,   should   pay   costs;  as  also, 
that  in  covenant  with  the  testator,  and  breach  in  the  time  of  the  executor,   he 
ahouM  pay  costa.     Sut  it  is  a  qucre  with  me  if  there  be  any  dit^erence  mi  this 
account,  between  covenant  for  rent  on  a  covenant  made  with  tho  testator,  and 
^llt  for  rent  on  a  lease  with  him? 

And  it  was  agreed  by  the  whole  Court,  that  the  statute,  by  the  words  there-    [  1 1'^  } 
of,  does  not  diatmguiah  the  case  of  an  executor  from  any  other  case;  but  it  was 
by  an  equitable  construction,  resolved  so  by  the  judges,  for  this  reason,  be- 
canae  the  nature  or  cause  of  action  does  not  lie  in  their  privity  or  knowledge. 

And  the  matter  being  moved,  the  case  of  Elwis  v.  Mocato,  in  this  Court, 
E  T.  2  Ann.  was  cited  for  the  plaintiff,  which'was  several  counts  by  a  plaintilTB 
executor,  one  whereof  was  an  infimul  compuloMel,  who,  being  nnnsuited,  paid 
no  cods;  which  determination  was  now  again  agreed  to,  because  there  was  do 
new  cauite  of  action,  but  a  new  ai'tion  on  ascertaining  of  an  ancient  cause,  > 

which  ascertaining  leaves  it  still  adebt  of  ihe  testator's 

And  it  was  agreed  now  by  the  Court,  that  the  case  of  2  A.  7.  c.  15.  was  a 
good  foundation  for  this  case;  for  there  it  was  agreed,  that  a  feme  executrix 
cannot  give  away  the  goods  of  her  testator,  without  the  consent  nfher  husband^ 
and  if  be  consents  to  It,  then  it  is  he  that  gives  it,  so  the  wife  here  cannot  ap- 
point a  person  ^o  receive  his  money,  but  ifheconsentsthenil  is  his  appointment. 

And  if  an  executor  appoints  another  to  receive  a  debt  of  his  testator,  and  he 
receives  it,  it  is  now  the  same  thing  as  if  ho  had  actually  received  it  himself, 
and  then  it  would  be  aasets  in  his  hands,  and  hy  consequence  appointing  an- 
other to  receive,  who  will  not  repay,  is  a  devaatnvil. 

Holt,  C  J.  strongly  inclined,  that  the  bringing  of  this  action  wa 9  such  a 
snhsequent  agreement,  as  would  make  it  assets  in  his  hands  from  that  lime. 
But  be  agreed  no  more  would  be  assets  in  his  bands  than  he  recovered,  and  not 
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as  much  u  was  received  and  declared  for,  aad  aveo  for  that  he  would  be  lia- 
ble  till  after  judgment;  but  imuwdiately  after  judgmeot.  and  before  executitxi, 
he  i»  liable;  whereaa  aporsoawbo  sues  aa  executor,  though  hebu  judg- 
mfiDt,  yet  till  execution,  the  thing  recovered  ia  not  aeeetH  in  bis  hands;,  and  aa 
if  the  husband  had  actually  appoinledthe  defendant  to  receive,  he  alone  ought 
to  bring  the  action  in  bis  own  name;  so  here  the  roii/iotifion  amounting  to  an 
appointment,  he  ought  to  bring  it  rlone;  as  if  a  man  enter  into  my  land  and 
lake  the  profits  thereof,  I  may,  if  I  please,  charge  him  in  account  as  my  bailiB" 
~  though  there  was  never  any  privily  between  us  till  the  action'  brought.  And 
whereas  it  was  objected,  that  if  the  bringing  the  action  would  amount  to  an  «p- 
poinlment,  then  by  bringing  the  action,  the  whole  would  be  BBsets  in  his  bands 
before  any  recovery.  He  answered,  that  would  not  follow,  for  they  being non, 
suited,  (he  matter  is  set  at  large  again,  and  he  has  liberty  to  sue  the  original 
debtor;  but  if behad  judgment,  and  no  e.iecution,  or  ever  like  to  have  any,  yet 
his  bringing  the  action,  and  having  judgment,  would  discharge  the  first  debtor, 
and  by  consequence  be  a  dtDottavit  in  him;  for  by  the  judgment  ha  makes  the 
defendant  bis  debtor,  who  never  owed  any  thing  to  the  testator.  And  he  qnO' 
ted  the  case  of  Korden  v.  Levit,  I  Freem.  442;  S.  C.  1  Eq.  C.  Abr.  240; 
which  was  this;  the  executor  brings  an  action  of  trover,for  a  conversion  in  the 
life  of  his  testator,  and  the  party  being  arrested,  and  insolvent,  takes  a  C0V9- 
enant  from  him  in  the  payment  of  bo  much  money  in  satisfaction,  and  it  waa 
held,  forasmuch  as  this  did  extinguish  the  original  cause  of  action,  it  was  ua 
immcdiBte  deeastavil,  which  judgment  was  afBrmed  by  the  House  of  Lords:  m 
forliori,  in  our  case,  the  e;ttinguishment  ofthe  criginal  debt  by  judgment  »• 
gainst  the  present  defendant,  would  be  a  deraslamt,  and  on  judgment,  not  the 
f  1 18  ]  administrator  de  bonis  non,  but  the  administrator  of  the  executor  should  ^ue  ex- 
ecution. Ifthe  executor  I  oiies  the  testator's  goodd,  out  of  his  possession,  aai 
declares  that  he  was  possessed  of  so  much  goods  aa  executor  to  J.  S.  and  oB 
the  evidence  it  appears  (hat  they  were  his  own  proper  goods;  he  shall  be  noiH 
suited,  and  pay  costs'  Hut.  ^14.  220,  Ifa  person  as  admirtistralor,  brings 
an  action  of  trover  on  his  own  possession,  snd  is  nonsuited,  he  is  condemneid 
in  costs;  afler  (lie  adminis[ration  is  revoked,  he  shall,  by  an  aiidila  querela,  be 
relieved  against  the  costs;  and  Ibis  was  the  case  of  Turner  v.  Davis,  16  Car.  2. 
And  it  waa  laid  down  for  a  rule,  that  where  an  executor  brings  an  action, 
in  which  he  need  not  name  himself  executor,  there,  if  he  ia  nonsuited, 
he  shall  pay  the  costs.  3  Cro.  36 1 .  223.  But  Powell  and  Gould,  Js.  were  oT 
a  different  opinion,  lor  this  was  an  action  to  create  onsets,  and  not  for  the  re- 
covery of  what  is  so  already;  and  immediately,  al^er  the  receipt,  were  ao  ossete 
accrued  to  the  executor.  Holt,  C.  J.  said,  that  the  case  of  Cro.  Car.  29,  re- 
ported lo  be  three  against  one,  in  Hultoo  is  two  to  two;  however,  he  was  of 
opinion,  (here  ought  to  be  no  costs;  for  the  ward  never  came  to  the  actual  po»> 
session  oi  the  executor,  and  could  not  therefore  be  assets  in  him;  as  if  the  tes- 
tator's goods  are  taken  and  converted  after  the  death  of  the  testator,  before 
they  come  to  the  actual  ^possession  of  the  executor,  they  are  not  assets;  and 
therefore,  if  it  is  nonsuited  in  trover  for  (hem,  it  would  be  hard  to  make  him 
pay  costs. 

Soir«n«c.  3.  Tii.T  V.  n.iRTLET.E.  T.  1751.  K.  B.  Sayer.  1£6. 

lion  by  hoi-       p^f  Cur.     If  in  an  action  brought  by  husband  and  wife,  there  he  judgment 
f    'th       oiiionsuil,  the  survivor  is  liable  to  costs,  and  pari  raliotie  wherever  costs  be- 

i      '       J    come  due  in  an  action  by  or  against  the  wife,  the  survivor  ought  to  receive 
.  tQj  ^ha  l'^^"^'     if  damages  and  costs  are  recovered  in  an  action  by  or  against  busbaod 

wifa  tnr-      B"*^  wife,  and  the  husband  die  after  linal  judgment,  the  widow  is  entitled  to  the 

vica,  ahaii  COfiteas  Weil  aa  the  dam'iiges,   for  thcge   must   always  go  together,  and  conae- 

linble  I*        <]uently  as  the  executor  of  the  husband  ia  not  entitled  to  the  damages,  be  can- 

anu.  not  be  entitled  to  the  costs. 

(K)  Action:)  arainst  HussANn  aud  wipr. 

1st.  When  A,vn  in  what  han:4bb  thev  mat  be  sued.* 

(a)  la  atiutttpsil. 

1.  Drue  v.  Thorn.  T.  T.  1643.  K.  B.  Alleyn.  72. 

*  A  fva*  covart  cfonol  in  (eoenil  be  sued  alaae;  8  T.  R.  S46;  2  B.  kP.  IDS;  4  T.  S. 
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AawKpni  upon  as  ttccount  ilated,  and  also  an  tndt&tJnAu  count  fofgoodi  WbercA  ft 
•old  to  the  defendaat.     Upon  non  BMumpsit  pleaded,   the  jury  found  that  th«  ""  "b'* 
wife,  ifuBi  aoio,  wm  indebted  to  Iho  plaintifT,  for  warea  Bold,  ^c,  and  that  afler    [   "**  J 
ber  marriage  with  the  der«ndanl,  he  and  his  wife  acoounted  with  the  defendant      "§7*  ^ 
Ibr  the  money  due,  and  upon  the  account  being  staled,  91.  was  found  due  to  the  ^^ied 
plBintifT,  vhi(^  the  defendant  promised  to  psj.     On  urging  this  special  verdict,  ■■dtba  hot 
It  waa  inaiflted  for  the  plaintiff,  that  the  deht  of  the  wile  was  the  debt  of  the  hue-  bud,  for 
bandj  and  he  iato  be  chained  in  the  tUbdddintl,  and  that  hy  this  acconnt  vilh  fae  naw 
the  buabandj-ha  had  made  the  demand  hia   proper  debt,  and  the  jury   having  ^.'''"'^*'*' 
feund  an  express  pramiite  of  the   buebaad,   ho  might  be  charged  alono;  but  it  JJI^i,^™ 
w«a  aRBweied,  thU  the  account,  did  not  alter  the  nnture  of  the  debt,  but  onjy  mu«d  lo 
reduced  it  to  a  certainty,  and  that  the  verdict  did  not  warrant  (he  aecond  pro-  pay  Um 
mise,  which  waa  for  warea  bought  by  the  defendant,  whcreaa  the  jury  find  they  i'ftt^  tb* 
wore  bought  by  the  wife  dum$ala,  and  they  include  both   promises,  so  that  if '""''•"J' 
either  of  them  be  not  made  good  by  the  verdict,   it  ia  against  the   plaintifi*;  and  e„*'^^br 
to  thia  the  Court  agreed,  and  judgment  was  given  for  the  defendant.  be'ioed  ■ 

S.   Stefhehsos  V.  Hardv.  H.  T.  1773.  C.  P.  SWiJa.SaS;  S.  C.23lac.872.  ions  am 

Id  thia  case,  the  plaintiH* declared  that  the   defendant  was  indebted   to  the  >Dch  andw 
plaintiff,   in  hia   absence,  and  at   hia  special   instance  and  request.      It  was  ^"V 
prorad  at  the  trial,  that  the  defendant  being  about  to  go  to  Ireland,  desired  the 
phuntiffto  lend  his,  the  defendant's  wife,   money,  if  she  ehuuld  have  occaaion  .°    LT'*'' 
-  for  it  in  bu  absence,  which  he  accordingly  did.     There  waa'a  verdict   for  the  j^g,  far  ma 
-ptainliff,  and  it  was  afterwards  moved  in  arrest  of  judgment,   and  the  case  of  nay  last  to 
Mariott  V,  L-stp.r,  2  Wiia.  44 1 .  waa  cited  and  rel'cd  on  to  show  that  the  cou  nt  bii  wife  «t 
was  law.     Batprr  Cur.     If  goods  are  delivered  to  the  wife,  at  the  instance  '■i*  '•qaeat 
and  requeat  of  the  husband,  be  is  bound   by  contract  e^tpressed;  if  a  huaband 
tnma  his  wife  out  of  doors  unjustly,  and  she  bays  necessaries  of  life,  he  is  bound 
to  pay  for  the  same  by  an  implied  promiire^  he  is  also  hound  by    all  her   con- 
tracts for  necessary  goods  during  cohabitation;  and  although  the  goods  be  ac- 
tually dehvered  to  her,  yet  they  are  ^ooda  actually  sold  and  delivered  to  him.  • 
You  cannot  make  a  contract  lith  an  infant,  but  you  may  plead  that  you  lent  an 
iofaDl  money  to  buy  necessaries,  according  to  liis  state  and  t^ualiiy,  and  that 
themoney  was  laid  out  in  necessaries;  it  has  been  admitted  that  if  t lie  word 
advanced  had   been  inserted   in   the   count,  instead  of  the  word  lent,  it  would 
bare  been  good,  but  the'word  lent  is  the  same'  as  advanced.     A   loan   to  the 
wife  at  the  request  of  the  husband  is  the  same  in  law,  as  if  the  loan  had  been  to  I      '^  J 
the  husband  himself.     A  wife  may  make  an  inchoat,  contract,  which  the  hus- 
band can  afterwards  confirm  or  disaBirm,  and  here  he   had,  if  the  expression 
nay  be  allowed,  previously  confirmod  the  contract  foi  the  loan.     See  post,  til. 
Money  It  at. 

3.   MiTcraiNsoK  v.  Hewsos.  T.  T.  1797.  K.  B.  7.  T.  R.  948.  . 

Alter  verdict  for  plainti'f  in  an  action  of  assumpsit,  for  work  and  labour  per-  fji'™  **, 
formed  for  the  defeadant's   wife,  diim   lofn,  a  motion  was  made  in  arrest  of^,t,te(,g. 
jndgment,  on  the  ground  that  the  wife  ought  to  havebe^n  joined  in  the  action,  traotcd 
inasmuch  that  if  the  wife  died  before  the  action  was  commnuced,  he.  would  not  dam  $«la, 
have  been  liable  ,  neither  would  bis  executors  if  he  died  in  the  life-time  of  hia  '•"  *^ 
wife  before  jadgment;  but  the  action  would  survive  against  the  Wife  iii   the  "^JV* 
latter  case   and  against  h'ln  personal  representatives  in  t tie  former.  The  effect' 
oftbis  action  then  is  to  increase  the  liability  which  the  law  throws  on  the  hu»' 
Wt;  Cam.  Dig.  Plaadsr,  2  A.  C.  2  Campli.  1 2  3;   and  nhcn  a  fema  loie  wlio  baa  anlerad 
into  ■  contract  marriea;   Andr.  227;  tha  hDibaad  md  wife  mmt  in  ireneni  ba  jointly  Ned, 
tboagta  tlie  bnibitad  ilale  hn  acGsunt,  and  eipreuly  promira  (o  pay  the  debt  or  parrnim  the 
cOBlnet;  7  T.  R.  S48,   3  T.  R.  480,   3  Mod.   186,    I  Keb.  281 ,   1  Tnanl.   217.      Hencei 
■Ta  nwa  marry  a  woman  wba  ii  In  debt,  the  action  ihall  be  aeainal  tham  both.  The).  Dif. 
».  lib.  B.  e.  4,  a.  19,  for,  where  an   actinn  for  money  due   from   tbe   wife   dum  lola  waa 
broagbt  ai'iiut  the  hmband  alone,  Ihajvlgmeot  was  anapended;  Keb.  440,  pi.  32.thaiicb 
in  ID  action  againat  haibatid  and  wife  upon  a  fnntract   Tnr  ailka  bougl't  oP  the  plaintiff  bj 
tin  wife  for  her  own  wearing,  and   far  the  money  which  the  feme  agreed  to  pay,  ibrea  JD»- 
tiMs  held  IbM  aaeh  contract  during  caTerlora  could   nnt  bind  the  hnabandibnt  vlmitllD|U 
iroald,  (bay  ought  not  to  have  haan  joined;  4  Leon.  42  pi.  IIS. 
Vot,   IV  14 
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31  EAUON  AND  FEMl-:.  — ff/;fnon<(  AomMej/niojr  6<  SweA 

And  iIm       band,ft>r  it  ii  to  make  him  liable  though  Uia  wife  dies.  And  of  this  opinion  "■•*'' 
improper      Court  who  made  the  rule  absitlalo.    Sec  All.  3ti;  2  Ves' 016-7;   l\ern.306. 
ioind.r  of  ,3  Le^    ,of     3  jf.y   4r3;  3  Alk.  21;  Cowp.  iiJiO. 
^•"^t  4.  Mayt.  HousECTLs.  E.  T.  IIJI.K.  0.  2Ciii£-Ilep.69T. 

in  anlo-  ■  Counts  for  money  Itul  to  a  feme  covcrl,  dual  sola,  laving  promiseB  by  hor 
tioD  for  bcfors  marriage,  and,  also  ptoiri:nes  l.y  (he  huslmnd  liiirmg  marriage.  Gene- 
wbioh  ha  „i  demurrer  to  the  whole  deularaiion.  Joinder.  It  wus  urged  in  suppoti  of 
itioletj'  li-  ,[jg  demurrer,  that  the  husiinnd  and  wife  could  not  be  jointly  sued  for  the  de- 
bSulTu^  mand  due  from  the  hiiaband  alone.  And  aliboui>h  it  was  contended  that  such 
tdmntnge  defect  couid  not  be  taken  odTaiilfige  of  on  generni  demurrer,  but  might  in  or- 
ofon  gsne-  lest  of  judgment,  na  before  judgment,  damogca  mi  jrht  be  obtained  on  the  good 
ml  dBiQiir.  counts  only,  or  perhaps  on  special  deniurr«r.  'J  ljn  Court  gave  judgment  for 
'^'•'  the  defendant,  the  objer.tion  being  founded  upon  a  defect  in  substance.     JuSg- 

.    ,  mcnt  for  defendant.     See  1 'J'aont.  2I'2. 

•f'"^  IIA  ladcht. 

T^^  ■  Imkev.  Sm.tii.  H.T.  laoS.C.P.  IN.  R.  174. 

[121]  The  becond  count  of  a  declaration  in  debt,  on  the  slat.  4  Geo.  2.  e.  28.  for 
tima  of  double  rent,  stated,  that  A.  B.  being  lennni  to  ihe  plaintiflfrom  year  to  jiear 
tha  giitng  of  a  certain  house,  ha.  determinable  al  the  will  of  the  said  phintitf,  or  A^  B., 
and  oipi-  ^^  „  certain  day  in  each  year,  on  due  notice  given,  S;c. ;  and  that  during  sucli 
'"1""  to  tenancy,  and  before  the  inlermarrbige  hereafter,  meniioned,  the  plainiili  gave 
obuiB  don-  lt»  A.  B.  such  due  notice  to  give  up  possession  of  ihe  said  premises,  on  the 
bla  Tsliie  certain  day  before  mentioned,  when  the  year  would  expire;  and  that  subse- 
undat  4  quently  to  the  delivering  and  making  such  notice  and  demand,  bet  before  the 
(iaa.  2.  e.  year  ended,  A.  B.  intermarried  with  the  defendant.  Demurrer  and  joinder,  on 
^^■j  the  ground,  that  as  the  notice  to  quit  was  given  to  A.  'I.  previously  to  her  in- 

ba  ioi»ed  termarriage  witli  the  defendant,  she  ought,  for  conformity,  to  have  bflen  joined 
ID  sn  *c-     with  the  defendant  in  this  action.  ' 

lion  to  re-  Per  Cui'.  The  oflenco  which  the  stHtute  inlendfd  to  remedy  is  not  perfec' 
cover  il.t  (i|[  iho  expiration  of  ihe  time  when  the  notice  is  to  tnke  efTecl,  an  it  arises  on  n 
non-eompliance  with  the  terms  of  such  notice;-  Ihe  landlord's  right  operates  on 
the  tenant;  and  aa  tlio  defendant  married  A.  B.  during  the  continuance  of  the 
tenancy,  he  became  responsible  for  her  obligations,  and  consequently  virtually 
look  upon  himself  and  continued  A.  [  's  tenancy,  with  all  its  consequences, — 
We,  therefore,  li:ink  Ihe  f-laiiKi.Tslu.uid  have  judgment, — Judgment  forplaia- 
(iff.     See  5  Curr,  3i;94;  3  ibid.  60.J. 

ft)  In  covtnnnt. 
Covanuit     j^^j,   J^I  T.  n03.  K.  B.  6  Mod,  239.   S,  P.  Wooler  y,  H*i.i..  M.  T.  16S9. 
braS^  K-  ^   2  Sauai.  113;  S,  C.  I  Sid.  466;   I    Lev.  301  . 

and  wifaoQ  Covenant  was  brougnt  against  baron  and  feme,  on  a  lease  to  feme  dvm  lofa, 
■  ile(Dia»ta  wherein  she  covenanted  to  plant  20  oaks  every  year  duringlKc  tcrni  on  the 
her  ditm  premiEca,  It  was  objected  that  the  wife  ought  not  to  have  been  joined  in  the 
*»tot  action  for  a  breach  since  the  coverture.     Scd  non  alloeatur,  and  judgment  for 

nfaintiff.     And  if  the  wife  had  (usigned  dum  tgla,  the  action  would  tie  against 
both  jointly. 

(rf)  In  drJintie. 
DUmae  ties  agaiiist  husband  and  wife  for  goods  taken  by  the  mft  before  Ike 

■  Or  nnde  Uiesubjecl  ofa  motion  in  on-est  orjadgmeol,  2  Com.  Dig.  258. 

t  So  debt  for  rent  liei  agoinat  ibe  bunbind  aloLD,  for  rent  IncDrred  during  tha  CDvartare 
npon  a  lease  to  ihe  wife  dum  tetn;  Tho.  Eiit.  IIT,  11  Mod.  169.  Or  upon  aleaaenhjch 
iba  wifa  hai  >s  sxecutrix  or  adminidlmliii,  ibid,  qi  for  arrean  of  rent,  of  a  reni  cbaige,  in- 
purraU  oftor  the  covwrWre,  hut  ulhorwisa  for  arrean  tefore  mnrriage,  Thai.  Dig.  «6,  lib.' 
B,  c.  4.  t.  14.  So  ill  debt  for  rent  upon  a  lease  made  to  bushaiid  iird  wife,  they  may  both 
bejoiaed;  1  R0I.  343,  I,  45,  61};  or  for  rent  apon  alea«e  at  will  to  iho  wife  dum  joja. 
Co,  Lilt.  B6,  b. 

t  Bat  coTCannt  it  ia  snid  doea  not  lie  n|niii<U  baron  and  feme  upon  coTeniot  made  by 
them,  by  deed  Indented;  Thel.  Dig,  40.  lib,  6.  c.  4,  >.  1J2;  itd  vide  oitle  120.  n.And  it 
nay  beataled  aa  a  general  rule,  (hat  whore  Ihcie  w  a  breach  of  covenant  during  cover- 
tnre  upon  a  lease  by  the  feme  ™liile  role,  the  action  may  be  agaiiut  botli,  or  againal  th* 
hoibuid  alone;  Com.  Dig.  Baian  and  Feme,  Y. 
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BARON  AND  FEME.— JrtCu»..--T.o«r.—JlcpI«oin-  91. 

eoverlurei  Co.  Lit.  3.51.  b. ;  serf  vide  1  Laon.312.     But  now  agaiiiat  tlicra 
jniutly  upoa  a  bailnteat  m<ide  to  the  barun  and  Toiiie;  Tliel.  Dig.  45.  lib.  5.  c.  An  aciioii 
1.  a.  lOi  Bac.  Ab.  tit.  Detinue.  on  iba  cim 

(r)  /rtOflw.  doe.  Mill. 

1.  CooPM  V.  WiTHAM  iSD  WIPE.  T.  T.  1667-8.  K.  B.  I  Lev.  'i47iS.  C.  Sid.  J'Z'iIdfOT 
375;  S.  C.   2  Keb.  399.  hi.  wifo, 

In  coce,  the  plntatiT  declared  that  the  wii'e  of  the  defendant  malicioualy  Ae-  affirming 
ceived  him,  by  importuning  bim  totnarry  lier,  affirming  that  she  waatok     Pir  •'«"»'*'  *• 

K»rf  ba  married  her,  and  wastroubled  in  his  own  mind,   and  by   the   husband.  '","'/'' 
ea,  not  guilty,  and  verdict  for  the  plaintifl".     On  a  motion  in  arrest  of  judg-  J"  ncocur- 
ment  it  was  urged  that  the  action  did  not  lie,  for  the  wife  cannot,    by  any  con-  ing  the 
tractor  agreement,  charge  the  huaband,  unteas  he  aeHents  thereto.  plaintilTici 

Per  Cur.  This  being  a  matter  of  crimn,  must  be  prosecuted  by  indictment,  Qihtj  b»r.- 
no  actioa  in  such  case  is  maintainable.  See  i:ull,  iN.  P.  SI;  Yelv.  90;  Style,  t  '—  1 
346. 

2.  Fawcet  v.  Beavbbs  and  wipe.  T.  T.  1671.  K.  B.  2  Lev.  C3.  ^ni  ii  m.. 

This  was  an  action  on  the  case,  brought  against  husband  and  wife /or  retail*-  ^  ItKrait" 
i^anarvanlwhohadiUparUdviUhovllicaut;  and  the  defendanlB  aalis  tcieitlei  ^tathtnA 
d«acfttnani£(,  to  deprive  tbe  plainliTof  the  service  of  the  said  A.  refinuerint  and  wife, 
ef  nutorfitierunf  the  said  A.  licit  sopiut  re^iiJtM  to  t^ie  contrary.     Judgment  iorihelit- 
vaa  given  by  default.     On  error  brought,  assigning  for  cautie  that  tlie  action  '«''.'""''« 
does  not  lie,  for  tbey  do  not  entice  the  said  servant  to  go  away ;  and  he  of  him-  ^,y  ij,/" 
aelfbwl  deserted  the  service  of  the  plaialilf,  and  thereby,  tieing  at  liberty,  it  „rvani  of  . 
was  lawful  for  the  defendants  to  receive  him.      Sed  noii  atlocalar,  for  the  action  pUiatiS'. ' 
lies  without  tbeir  incitement,  they  having  no  notice  that  he  was  tbe  hired  ser- 
*ant  of  another. — Judgment  aftirmed.     Vide  posi,  tit.  Master  and  Servant. 

3.  BuHNHARDv  Orch*rd.  M.  T.  165J.  K.  B.  Style.  349.  Bntibey 

In  caae  for  words  against  husband  and  wife,  tbe  jurv  fuund  the  husband  f"*.°"5"''" 
guilty,  and  not  the  wife.  And  the  Court  held  the  declaration  ill ;  for  this  can-  ^r°I.'',j^,"„ 
not  be  a  Joint  speaking  by  husband  and  wife,  and  tberRfore  ihey  ought  not  to  g^  ocfaar  * 
be  joined  in  this  action,  and  there  ought  to  he  snverat  juc^gmcnts  and  damages  lorit  csm- 
if  you  recover;  viz.  one  against  (he  husband,  and  the  other  against  the  wife,  niittetl  by 
but  here  it  is  helped  hy  the  verdict;  and  the  judgment  in  effect  ie  but  against  hnihsnd 
one  of  (bo  defendants,  and  so  judgment  was  jriv^'n  for  the  plaintift.  dIdbs. 

4.  Horsey  v.  B.kvu.i.  T.  T.    \G14.  K.  B.  2  Lev.  145.  ^^^  ^^ 

In  debt  on  bond  against  baron  and  feme,  executors,  tbe  plaintilf  declared  for  ,1,^  teja^a- 

adeeof.'aott committed  by  them;  but  the  Court  gave  judgment  for  the   defend-  ed  in  an 

ants;  because  a.  feme  covert  cannot  waste  during  coverture,  though  the  wasting  aaiian  for  a 

of  the  baron  shall  charge  her  if  alie  survive.  ,  dtfatiavit 

ifMnlro^er.  "^"t'.i 

DnAPBR  v.  Fut-KS.  M.  T.  1  Jac.  I.  K.   B.  Yelv.  IfiG.  man.a,e.T 

Per  Cur.  If  a  feme  cureil  take  goods  and  convert  them,  trover  lies  ng'alnst  -^javvT  liai 
tke  baron  and  feme;  but  the  conversion  roust  he  laid  only  in  the  husband,  be>  against  bt- 
caMse  the  wife  cannot  convert  g'jods .to  her  own  use,  and  the  action  ia  brouglit  [  1£!3  ] 
ogaiiut  both,  because  both  were  concerned  ioi  tbe  Ircspass  oi  tukine  (hem.  ron  and 

•  Allha  aiid  aflhisujue  id  a  note  ilntiDglhat  no  nalic*  wm  lakan    llial  tbe  dc  linn    „„temeform 
broaghl  agiioM  the  husband  and  wifa,  and  thjl  a  /tinr.  cooerl  eannut  Jnuko  a  retaiDBr  or  '""'*<'>">a 
laauact,  but  a.Hya,  (hat  parlia|a  the  reeciviag    and   hyr'n^  *'"'  'fithoul  any  tvntrart  a  '7  '  " 
■  trnpou  whareof  a /enie  maj  be  guilly,  luiBcioiil  lo  inatiit.iiii  (hi«  nclinn  » gainst  her;  ani]  *''"■* 
in  general,  rortorta  cammJLlea  i]  her  during  the  eoveiture,  slie  aliould  be  included  In  Iha 

f  Bat  it  baa  baon  haJdao,  that  an  actioD  for  vitftB  Ilea  Bjiiiinft  tbem  both,  on  a  teaae 
made  to  them  jointl;;  Br.  Delia,  pi.  217.  cite*  17  E.  J.  7.  So  if  a  roan  marrj-  an  admin- 
irinttii  to  her  Tariuer  hoaband,  »ho  hud  wasted  tbe  attjets  during   hr<r    widowhood,  tliay 

maai  be  jointly  aasd  for  siich</ei'aj;ii5i(;  Cro.  Cai'.  603;  and  geiienilly  for  lorli  connuil- 
ted  by  the  wife  either  befoie  or  after  matti.ige,  thej  uiu9l  bo  jointly  aued ;  Bae.  Ab.  Baron 
awl  Fame,    L. 

t  So  it  lies  against  both  for  a  conreraion  before  the  marrin;e;  Co.  Lit.  331.    b;  1  Leon. 
■     J12;  aaannd,  47.  h,  i;  or  again? I  Ihe  hnsbnnd  nlnne  lora  covcrsion  liv  thpm  jointly,  siuce 
it  shall  bB  intended  to  be  the  arl  of  (he  husband;  1  Itol.  S4<l.  637 ;  2  S.iund.  47.  b,  i. 
If  a  mercer  once  charge tho  hiuband  aud  wife  in  Iniifr  and  i;ouvor*iuii  liir  Wiiraa  dali- 
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8S  BAUON  AiND  FEME— Whtn  and  how  Ihrymtnjbtnud- 

An  iTowry  (g-)  h  ripfccm. 

ftr  rwt  M-  In  r«pfeHii  the  defendant  avowed  u]>on  the  bBron  In  right  of  A",  hto  wife, 
L»dta  becauaelandwna  ^ven  in  toil,  rendering  SOi.  rent,  and  conveyed  the  land  to 
riibt  oftlM  A-,  feme  of  the  plaiatiT,  anil  for  the  rent  avowed  upon  the  baron  only,  and  he 
wife  mn>t  prayed  aid  of  the  feme,  and  hod  it;  they  came  and  pleaded  an  abatement  ofthe 
b«  bj  hni-  avnWFy,  because  it  was  not  made  npon  the  feme,  and  becauBo  he  had  aid  of  her 
Iwdd  and  before, therefore  ho  was  ousted of-it,  and  the  feme  was  ousted  also,  though  she 
"'"■  did  not  come  till  now;  Er.  Avowry,  pi.  74.  cites  39  E.  3,  IS. 

Ih)  Li  trtapats, 
f^^^^^  J .  Wmitb  v.  Elridge.  E.  T.  I6P8.  K.  B.  I  Ld.  Raym.  4!3. 

[j^jjjljjj^       In  trespass  against  husband  and  wife.     Upon  not  guilty  pleaded,  the  plaiif 
hniband      tiff  had  a  verdict.     And  on  motion  in  arrest  of  judgment  that  the  wife.couM 
and  wiffl.*  not  bechargedfor  the  trespass  of  Ihe  husband,  no  more  than  they  couUf  be 
charged  for  the  conversion  of  goods  ad  vium  tpaorum,  the  Court  overruled  Ihs 
,  exception. 

2.  Anos.T.T.  1069.  K:  B.  1.  Vent.  93.     S.  P.  Hare  v.  Whitb  amd  Wira. 
Aadths  E.  T.  1691.  K.  B-  12  Mod.  19.     S.  P.  I  Show.  360. 

famaoal;  j„  „„  action  of  battery  ogainst  baron  and  feme,  the  jury  found  the  fern* 
Ibaod  aail-  K^*'')'  <™'7i  *'^^  '^^^  '^'  baron.  It  was  moved  in  arrest  ot  judgment  that  ihiit 
,j.  verdict  was  against  the  plainliO',  (or  he  ought  in  this  case  to  have  joined  the  ba- 

ron only  for  conformity,  and  the  declaring  of  a  battery  by  both,  the  baron  be- 
ing acquitted,  he  bath  failed  of  hi*  action ;  and  so  is  the  case  of  Denny,  Yelv. 
IW.     But  the  Court  gave  judgment  for  the  plaintiC,  and  said  the  case  in  Yet- 
verton  was  no  authority.     See  I  Prowne.  209. 
(i)  /.I  ejectment. 
[  134  }'     Actions  real  for  the  land  of  the  wife,  ought  to  be  against  the  buebend  end 
wife;  2  Com.  Dig.  252.  y. 
Sd.  Whb:«  the  ivifb  mat  be  holdes  to  bail  jointlt  with  her  BtJSBiirD, 

1.  fVhen  the  wife  ia  exempt  from  heinir  holden  to  bmt. 
I.  Pritchkt  v.  Cboss.  H.T.  1792.  C.P.  2  H.Bl.  17.  more  fully  obridgedpos/. 
A  Manicd  On  n  rule  fur  the  discharge  of  a  married  woman  out  of  custody,  who  had 
-woman  been  holden  to  bail  alotu,  the  Court  made  the  rule  absolute,  not  withstanding  it 
whan  laed  appeared  that  she  resided  at  a  considerable  distance  from  her  husband, 
Mpamteiy,  J  WmTf  iBr.D  v.  Hoi.mfs.  T.  T.  IGGG.  K.  B.  I  Lev.  2I6.  8.  P.  Blik  V. 
Or  jointly  HiLPRNN.  E.  T.  1734.  C.  P.  Ca.  Prac.  117;  S.  C.  Prac.  Reg.  65. 

irtih  hsf  A  woman;  whilst  sole,  having  contracted  a  debt,  theplainti.T.  after  marriage, 

ba*b*Di],  ii  sued  out  a  writ  against  husband  and  wife,  and  both  being  arrested,  the  Court 
priiilegMl    on  motion  dischai^ed  the  wife,  for  the  husband  onlv  is  to  be  imprisoned, 
IVDiii.r-       5.  WiTEBs  V.  Si«.TH.  M.  T.  179.^.  K.  B.  G.  T.  R.  451.     S.  P.  Holland  t. 
"^^  EfiEaTUNE.  M.T.  n48.C.  P.   BamOB.  100. 

If  itclaarlr  ^'^  ^^*  *  motion  to  discharge  a  feme  cnvert  from  custody.  It  appeared  by 
appran  '^^  positive  affidavit  of  the  defendant,  and  not  denied  by  the  plainltfl',  that  el 
ihit  ihs  the  lime  the  debt  was  contracted,  the  plaintiif  knew  the  defendant  was  married. 
wMa/«m<  And  the  Court  said,  where  it  clearly  appears  that  the  defendant  is  n  feme 
'fJT"''?'"'  cowrr,  and  there  is  no  contradictory  evidence  about  (hat  fact,  the  Court  are 
cr«dl"u      '*°*""^  ^o  discharge  her  out  of  custody,  on  filing  common  bail. — Rule  absolute. 


Tared  to  tha  wife  wilhoat  the  hu*li>nd'i  eoaianl,  and  again  dalivar  to  bar  waraa  witboat 
'anch  eonaaat,  be  cannot  bring  enothar  actian  nt  trover  and  convemian  ag*inat  tha  faaiband, 
baeaoae  Ibeiaeand  deliverf  will -be  an  evidence  of  fraud  aad  combinalion  between  tb« 
mercer  and  the  wife,  to  cliarfe  ihe  hniband.  whom  the  mercer  knew  not  lo  be  canienting; 
Maob;  T.  ScoK,  Bridg.  Rep.  SOS.  And  wherein  (rover  and  cnnirenion  sgainit  tbe  baa- 
band  end  wire,  lbs  hiubaad'i  name  U  pDT  in  only  for  CDnformily  to  the  law,  if  the  wilV 
die  before  jndiment,  ihe  aclioa  is  ^net  when  jadfnieDt  ii  |iven,  it  b  agaimt  both;  the 
wir*  msj  beimprboned  and  tnkrp  In  exeonlion  aa  well  at  the  h»hand;and  if  aba  anrviv*. 
•heahallbB  chargml  alone,  end  his  execnionthall  befiee;  Menb;  v.  3cilt.  Rridc.  Rep.  8«B.~ 

*  Whether  il  be  ftr  a  ireapaaa  coioiulllad  before  er  after  tiHUTiaaei  Thai.  Dif.  45.  lib. 
B,«.  4.  a.14. 

t  Thii  rale  prevaib  whether  the  procesi  be  agalnat  her  and  her  baaband  jointly,  or*- 
laiwllitr  alaqa;  *ee  Cm,  Int.  Hi;  1  Vent.  48}  Lit.  Rep,  18. 
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4.  Edwardi  v.  Rourke  M.  T.  1786.  K.  B.  1  T.  R.  488,  Evm 

A  writ  being  issued  agkinat  husbnnd  and  nife,  and  turn  t»t  incttiha  tettirocd  tbdufjb  at§ 
utathe  former,  the  latter  on  being  arrested  obtained  a  rule  toshow  cause  why  ^'T'^'^J^ 
ake  should  not  be  discharged  out  of  custody.  On  showing  cause  it  was  con-  ,g  ^,■^J^  „^^ 
tended,  tbat  as  the  husband  could  not  be  found,  the  only  remedy  the  plaintiff  t,t  ineen- 
had  was  to  take  the  wife.  tut. 

Std  Per  Cur.    This  rule  must  be  made  absolute-,  since  the  wife  hasjincon-    [  (35  1 
templation  of  law,  no  property  of  her  own,  ahe  might,  if  allowed  to  be  arrest-  Aod  tba 
ed,  be  kept  in  prisMi  for  life.  "'•"  "" 

5.  Croo«s  v.  Fm.  M.  T   1817.  K.  B.  1  B.  ^  A.  105.  9.  P.  Buck  v.  HaL-  ^J^Jtb* 


.  E.  T.  nSi.  C.  P.  Barnes.  67. 


A  married  woman  had  been  arrested  for  a  debt  contracted  by  her  whilst  sin-  cnmd  by 
gle.      The  counsel,  in  opposiog  a  rule  nuj  obtained  lo  discharge  her  on  bail,  her  wbiU 
in  order  to  justify  the  arrest,  referred  to  an  affidavit,  in  which  it  wasaworo  that  '"'"'■'T'" 
the  husband   had  absconded,  and    cited  the  case    of  Roberts  v.  Mason,  t»-  ^°^  risbi'ts 
fia,  to  prove  that  the  Court'would  not  discharge  a  wife  out  of  custody  who  |,e  diichir 
bad  been  arrested  with  her  husband,  for  a  debt  incurred  before  the  marriage,  tea,  tboogk 
But  the  Court  said,  it  had  been  the  rxinstaot  practice,  where  husband  and  wife  ber  Im* 
had  been  arrested  on  mesne  process,  to  discharge  the  wife,  but  that  the  hus-  ''.*"*'  ''** 
band  could  :)ot  be  liberated  without  putting  io  bail  for  both.    Tlie  rule  was  coo-  ^L^'^Ij 
•equently  made  absolute. 

6.    Tayloev.  Whittakcretux.  M.T.I  822.  K.  B.2D.  &R.22.5.  t'^^l^ 

Husband  and  wife  had  been  in  this  case  arrested  for  a  debt  contracted  by  t^|'|^^ 
the  latter  dam  tola.  The  wife  was  discharged  on  bail.  A  rule  which  had  >i«ed,  ib* 
been  obtained  to  show  cause  why  the  bail-bond  should  not  be  cancelled,  and  Conri  will 
why  the  plaintiflTa  should  not  pay  the  costs  of  the  application,  was  now  irdai  it  to 
■Dade  absolute  by  the  Court,  but  without  coats,  as  they  said  that  many  persona  ''*  <|^aceU 
might  doubt  whether  the  wife  was  not  liable  to  be  arrested  with  her  husband  J^jJ^'. 
for  a  debt  contracted  by  her  when  sole. — Rule  eb!>olule  ivilhout  costs.  t,,^ 

See  3  Taunt.  307. 

7.  ROBARTS   ASD    ANOTHER.    V.    MiSOV    .isn    WIBE.    E.    T.    180a.    C.    P.      1  ^here  thsT 

Taunt.  254.  h,„  ^^ 

An  attorney  and  his  wife  having  been  arrested  for  a  debt  contracted  by  his  jolntlyaaed 
wife  (fum  so/n,  a  rule  was  obtained  fur  the  discharge  of  the  wife,  on  the  ground  for  a  delil 
that  a  Jeme  eoverl  was  not  subject  to  arrest,  though  she  might  be  auable  with  ™*"^'*^ 
her  husband  for  such  a  debt  as  the  present.  But  tbe  Court  were  of  opinion  ,^^„  ,^J^ 
tbat  as  the  process  was  regular,  the  arrest  was  a  necessary  consequence,  and  q  p  ^^ 
that  apecial  bail  ought  lo  be  given. — Rule  discharged.  fwed  lo  re 

8.  HoosHAM  V.  CaiuBEK^,  M.  T.   1821.  C.  P.  6  Moohe.  265^  S.  C.  3  eopai^bK 

11.  &.  B.  92-  p(iiii«g«.» 

A  motion  was  made  in  this  case  for  the  discharge  of  the  defendant  on  con;i-  [  '^^  I 
nion  appearance,  on  the  ground  that  sho  was  a  feme  eoverti  the  affidavit  admit-  L  ''"'* 
ted  that  she  had  been  divorced  n  men*u  d  thoro,  by  sentence  of  the  ecclesiaati-  *„''^  " 
cal  court,  but  stated  that  she  had  appealed  against  riuch  sentence,  and  that  the  beg^  divar 
eaoHe  oC  action  and  the  arrest  arose  and  look  place  pending  such  appeal.  Ma-  cad  a  mtn 
ay  cases  were  cited  to  establish  the  sole  liability  nfa/cniceot'erf  iti  case^  of  di'  »"  tttharo 
vorce.amen^a  et  Ihoro,  Sfc;  but  the  Court  adverting  lo  the  case  of  Marshall  v.  '"".'),■?•' 
Rulton,  8  T.  R.  645.  by  which  all  the  former  decisions  on  the  subject  had  J^''^^  ^^ 
been  impugned,  and'in  which  case  it  was  decided  that  a/ent«  <;ovtrt  cannot  in  BemoDca, 
any  case  sue  or  be  sued  as  sole,  and  also  considering  the  contingency  attend-  md  pani 
IDS  tbe  validity  of  the  divorce,  in  consequence  of  the  appeal,  made  tbe  rule  ing  mcb  ap 
absolute.  Kii'^JU* 

•  The  onlj  dilTerenca  between  llie  case  of  Crookcs  T.  Fry,  and  EvbfirU  ».  Majon,  »p-  ^. 
peinr  la  ba,  tbat  ia  (be  rormer  the  wife  nlone  waa  in  cuImIj;  in  (be  latter,  liotb  had  bean  ' 
amatad;  hot  it  ia  crinDaWed,  ibK  ai  (bis  diilinclion  is  incDiiaiateDl  irith  Ihe  legnlar  and  aai- 
(ann  practice,  aad  the  principles  an  which  (ha  right  of  a /rme  (DDcrl  to  ba  diactiarged  is 
CiBndad,  it  wonld  acareely  ha  considered  as  sastaioable,  at  leasl  it  seima  It  Would  not  ba 
adapted  ID  the  K.  B.i  For  Bajlej,  J.  in  CrooktM  *.  Frv,  afier  referring  lo  the  decision  ofC. 
P..  said,  '*  It  bna  been  the  coostaat  praotice  of  ihe  K..  B.  where  bnsband  and  wife  were 
boib  aneatod  on  nssne  process,  that  ths  wife  sliall  be  discbaiged,  bat  iba  bonband  caaaet 
''««■  patting  in  bail  fur  bolb." 
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9.  March  v.  Capkeu,  H.  T.  1793.   K.  B.  1  Fnal.  17.  o. 
tfa«^li^ilff     "^^^  Court  discharged  the  defandnnt  on  common  bail,  it  appeariog  tbat  tbe 
>iv«  bar     plaiatifi,  al  the  time  of  the  credit  given  to  the  defsadant,  knew  that  lihe  had  a 


husbBnd  liriog  abroad,  though  under  terms  of  separation  from  her. 
KoowiDi      lur  haaband   wns  ibroad; 

JO,  Wardem.  t.  Gouch.  T.  T.  1806.  K.  B.  7  East.  532. 
a  murud  ^  "^"'^  ''"'^  ''°°'*  obtained  to  show  cause  wliy  the  defendant  should  not  be 
iTooiBn  haa  discharged  out  of.cuslod/  on  filiog  common  bail  It  appeared  that  the  ptain- 
a  Mttla  tiff  used  to  supply  the  dejendant  with  goods,  hut  had  baea  previously  infonned 
meal  br  that  she  was  a  married  woman,  although  he  had  been  at  tbe  same  lime  told 
daad  ofM  that  she  had  a  deed  of  separation,  and  a  separate  allowance* 
i^d*  A^'ii  Per  Cur.  Wo  must  take  the  niie  absolute;  as  the  pJaintifTs  dealt  with  the 
i,,,,!^  l,w  defendant,  knowing  her  to  be  a  married  woman;  the  former  practice  io  such 
a  creditor  cases  of  driving  the  party  to  his  plea  of  coverture  being  now  relaied. — Rule 
kDowiDg     absolute.     See  7  T.  K.  5;  8  id.    545. 

liar  to  bs      married  and  liTini  separate  rrom  berbaaband,  tbe  will  bedischarged  onaomoiaa  bail.* 
Aodamara  II.  Pitt  v.  Thompson.  M.  T.  IBOO.    K.  B,  1  East,  16. 

tedtetteni  fhe  defendant  rented  a  house;  and  at  the  time  of  taking  it  stated  that  die 
""''f"  lielievcd  her  husband,  who  was  a  seafaring  man,  was  dead,  and  she  contracted 
bv  *feme  "^^^''b'  debts,  and  passed  as  a  single  woman;  she  being  arrested,  on  a  rule  for 
tftrl  of  '>B''  discharge,  it  was  positively  sworn  that  her  husband  was  still  alive. 
iMt  rssl  ai  The  Court  ordered  her  to  be  discharged,  on  the  ground  that  she  incurred  tbe 
taatioa.  debt  without  any  intention  to  impose  upon  the  plaiotifT,  by  bibnning  luffl  Uiat 
*■    *u*     e  ^^^  husband  was  dead. 

ffii'pi^i  '-■  PEiRsosN.MsADov.  F.  T.  1771.  C.  P.  2  Blac.  903. 

jfj,.  It  was  moved  to  discharge  the  defendant,  Margaret  Meadoa,  arrested  b^ 

[  I2T  ]  tbe  name  of  Mary  Meadon,  on  a  common  appearance,  as  being  a  fiau  toeerti 
And  a)  Upon  her  atfidavit  that  (the  was  married  the  30th  of  October,  1764,  at  Saint 
Tiboagb  for  Margaret's,  Westminster,  to  George  Erederick  Meadon,  with  whom  she  has 
.merlj  iba  ^y^j  ^nce  cohabited,  and  he  is  generally  known  to  be  her  husband;  but  that 
B'tnamad"  *''^  ""^  ftrrested  by  the  defendant,  though  the  cause  of  action,  if  any,  arose 
wonijnwaa  since  the  coverture,  and  that  the  plainliMhen  knew  her  to  be  the  wife  of 
noiicoLved  George  Frederick  Mendon.  By  the  cnnv  of  the  register  produced  it  appear- 
to  depend  edgthnt  on  the  3Jth  of  October,  1761,  Frederick  Meadon  was  married  to  Mar- 
apoD  iha  garet  Hughea;  and  a  bill  ot  e.'cchange  al:]o  drawn  by  George  Meadon,  wa» 
lIor™«°  P''"*''"^^'''  "''"<=''  '*>*  dcf»;:idnnto5ered  to  thoplainlitTto  be  changed  for  her  OB 
iure.  '''^  lOthof  February,  177i,theday  when  their  dealings  commenced. 

fer  Cur.  Where  a  tradesman  gives  credit  to  a  woman  of  genteel  appear- 
ance for  articles  of  dress,  not  much  beyond  her  level,  {as  was  the  present  case 
the  plainlifTkeeping  a  house  in  Tavistock-street,)  and  he  does  not  know  her 
to  be  a  married  woman,  nor  does  she  inform  him  so,  nor  is  her  coverture  of 
such  sufficient  notoriety,  as  upon  reasonable  inquiry  he  might  Gnd  it  out  if,  in 
such  a  case,  he  brings  his  action  and  arrests  ber  aa  a  /riiic  tole,  the  Court  will 
not  interfere  in  this  summary  way  to  deliver  a  woman  in  such  circumstances, 
as  contributed  to  impose  upon  him,  but  will  leave  her  to  plead  coverture; 
though  they  eertiiinly  would  di-schargo  a  fcm,^  eottil  who  lived  openly  with  her  * 
husband,  however  tbe  plnintiff  might  pretend  ignorance  of  it;  for  then  it  is  his 
duty  to  inform  himsQif.  But  in  the  present  case,  Irom  the  confusion  of  the 
christian  names  of  the  supposed  husband,  it  is  by  no  means  clear  to  the  Court 
that  the  defendant  is  really  afeme  covert;  and  if  she  was,  there  was  not  a  suffi- 
cient notoriety  of  it  to  the  world,  so  as  to  entitle  her  to  her  discharge  in  a  sum- 
mary way;  for  which  reasons  the  Court  doe^  not  think  it  necessary  (0  inter- 
h  haa  been  pose,  but  will  leave  her  to  her  regular  romeiiy. — Rule  disc'hnrged. 
■iacehold  13.   CoLLiss   anu  another   v.  Rowj.u.    1   X.  R.  i4. 

•n,  tlLit  >  -p^c  defendant  in  this  case  was  a  married  woman,  and  applied,  that,  on  afii- 
thaf^""  davitof  her  coverture  at  the  time  tlie  debt  was  contracted,  and  that  her  hus- 
plaintiir       band  was  still  alive,  the  bail-bond  should  be  delivered  up  to  be  cancelled,  on 

waa  i|i)o  •  And   ii  ii  conceived  Ihnl  tha  fncl  oT  ill*  huibitnd  hiring    abandoned  her  toi  adultery, 

taul  of  ibawoold  make  no  diflarcnce;  Maakall  r.  Rqttoa,  S  T.  K.  643 ;  abridged  ante. 
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enterinjif  a  common  appearance.     The  plainlifThy  aHidavit  denieJ  knowleged  "lan'at*, 
oftbe  defeodant's  corcrturc  at  the  pertM  staled,  ahe  carrying  on  business  as  a  ''.  """B"' 
ftmetoU..     PerOur.     Where,  as  in  the  present  case,  the  party  has  not  used  *   *' 
deceit,  tho  Court  will  not  roiuse  a  di^^hargu  because  the  coverture  was  not  no-  .      haoM 
torious. — Rule  absolute.  ,  manied 

14.   Pbitchktt  v.  Caoss.  II.  T.  1795.   C.  P.  2  H.  Bl.  17.  woman  em 

Oa  a  rula  to  show  cause  why  the  defendant,  who  had  been  holden  to  bail-  not  bean«* 
on  the  lottery  act,  should  not  be  discharged  out  at  custody,  on  entering  a  com-  ^^  on  a  pe 
mon  appearance,  on  Ihe  ground  that  she  was  married;  the  Court  held  it  to  be  a  "p"  ,',Aq  n" 
sufficient  reason  to  make  the  rule  absolute,  notwithstanding  it  appeared  'liBt  j^j^jj.  Jj^ 
she  resided  at  a  considerable  distance  from  her  husband.  comniDri 

15.  C*LL*BU3  V.  Plavbeet  U.I- T.  T.  1823.  K.D.  3  T.  &  R.  247.  bail  bo  on 

It  appeared  that  defendant  and  his  wife  had  been  arrested,  that  the  latterhad  tj  filed  by 
been  discharged  on  filing  common  ball,  and  that  the  plainliiT  had  declared  »/«"■<  eo 
against  the  husband  alone.  A  rule  bad  been  granted  to  show  cause  why  the  ^Y  -^h*^ 
pcoceedings  should  not  be  set  aside  for  irregularity.  haiband 

Ptr  Cur.  The  wife  is  certainly  in  court  by  construction  oflaw,  and  virtual- ibeiv  in  I'h* 
ly  in  the  custody  of  the  marshal.  The  plainlill',  having,  therefore,  airested  two,  tya  of  tba 
and  declared  against  one  only,  has  been  guilty  of  an  irregularity. — Uule  t^  1^"  '■■  ■:'<■- 
solute.  ""'j'  ■"■*' 

2.    IFhea  the  w»/e  w  no/  exnapl  fmm  helve  holdrn  to  bail.  dwed""  ^* 

1.  pABTB.onF,  V.  Clarke.  E.  T.  !703.  K.  H.  6  T.  &  R.  1»4.  ,gai„„. 

An  application  to  discharge  the  defendant,  a  married  woman,  was  opposed,  .  . 

because  when  defendant  applied  to  the  plainlilf  to  borrow  money,  che  had.posi-  „„na„' 
lively  denied  her  being  married;  and  therefore  it  was  contended,  that  she   ha-  wbo  hitab 
Ttng  been  guilty  of  this  fraurl,  ought  not  to  be  discharged  on  motion,  but  ought  uiaed  rra-- 
lo  be  left  to  her  plea  of  coverture  inllie  ordinary  course  of  proceeding;  and  of'l't  *>j  wii ; 
this  opinion  was  tho  Court.  ''""j'  '""'"< 

Z   SuoE-s  V.  JusTicK.  M.  T.  las^.  C-  P.  8  IMoore,  Slfi;  S.  C.  1  Bi.;g.  3-11  J'"'h"„elf 

A  rule  nisi  was  obtained  in  this  case,  that  the  defendant  might  be  discharg-  „  a/emt 
'  edon  common  appearance,  and  (hat  the   bnil-tinnd  given  by  her  niif;ht  be  deli-     ^    joig.  i 
vered  up  to  bo  cancelled,  on  nn  affidavit  which  staled  Hint  she  had  been  arrcs-  tale,  ia  not 
ted  while  under  coverture,  on  a  claim   for  the  board    and  lodging.  &c.  of  A.  cmiiled  to 
B.,  whose  father  was  siill  living,  and  that  tho  plaintrfl"  knew  of  the  coverture  be  di.charg 
when  the  arrest  took  place.     To  answer  (his  the  plainlift's  counsel  produed  nn  ^ ,  ""  " 
affidavit  of  the  plainttrr  slating  that  Ihe  defendant  incurred  a  cooEiderablc  debt 
with  bini  for  the  board  and  lodging,  without  staling  that  she  was  married;  that  Aawhsrss 
he  was  unaware  ef  her  coverture  v.hen  she  contracted  the  debt,  and  that  he''"'  " 
discovered  it  only  accidentally;  that  the  defendant  being  then  questioned  as  fo,'jj,j"° 
her  coverture,  said  that  she  had  lived  apart  from  her  husband  for  several  years.  ,  j,|,(  ^i,]^, 
Sbe  afterwards  made  many  promises  to  discharge  the  debt,  but  had  quitted  nutiuting 
England  for  France,  and  now  resided  in  Scotland,  to  avoid  the  process  of  the  her  ea-rtr 
Ceurt.     It  was  therefore  submitted  that  Ihe  defendant  ought  net  to  be  relieved  <"".  "d 
summarily,  but  should  be  left  to  her  plea  of  coverture;  in  which  the  Cc-urt  con- ^^^  *  ^PJ' 
curred,  Hating  their  general  diKincliaalion  to  relieve  on  moHon  in  these  cases,  r^ijj'd  ^^ 

"•  For  Mlfca  pmctioa  of  dticbnrgingsBchprnons  ont  oP  cthIdJj  ie  funnded  npon  ibe  "f  the  jotW 
MiDOT«rv  ialerpuaillan  ofltie  Cou'l  upon  eqonable  groandj,  ibey  will  not  in  ger'eral  inter-  aiclion  of 
fere  nndercircoTOBUBeMorimposiiion;  iiee2  Bine.  !»03.  .  '^o   Court, 

A«  wiiafiniill;  delcrinined  in  Mnmlmll  v.    Rullon.  8  T.  R.   B45.    abridged  ante,  that    a  tha   Court 

tinaed,  andahe  and  her  hnalanil  were  living  in  tbe  kingdem,  allhongh  «he  liied  apart  rrom  cbarga    bar 
faini.  and  bad  a  aeparute  mmntanancn  Htaied  to  her  by  deed;  ynt  iho  policv    of  the  law,  oa  '  ">'" 
which  consider*  a  married  woiiina  aa  jueapihle  ofaningDr  being  »acd  withoDI  her  hnKband,  aion  appta 
WB  hava  alrsadv  laen  ndmiu  of  soma  niodltiuations  rrooi  the  peculiar  aitaalion  of  Ihe    par-  rsaCi. 
t^,  aswhere  tha  wife  has  acquired  a  aspniatn  chnrscler  from  the  civil  death  ef  her    ha>- 
biud.bvhi*  having  abjured  the  realm;   1  Init.  133;  2  11.  27;  2  B.  &P.  231;  Co.  Lit.  134; 
arbj  bain«lranaponitdeit'.ierrarliraorr<ua  tennarTesn;  2  Bla.  Pep.  IITT;   1  T.  R'6; 
Loin.  )62;  ar  rrom  hid   net  relaruing  nfler  llie  perioif  of  hij  tranaporlHlion   has  alnpaed;  4 
Itp,  27.      L'nderanji  orihaie  circamatancfli,  tha  pre-eii^tiSg  diiabililien  of  the  wifa  areaiia- 
pended,  and  aba  majbeauod  ai  nfeme  tole  aa  itis  couccired  thnt  ifshe  were  ansuled,  the 
eaurti  iruold  not  diacbarge  ber  on  codiuiod  bail. 
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fend  r«ferred  lo  the  case  orBur^M  V.  De  Pienae,2N.  R.  380.  aseooclunvs 
in  favour  orsuch  opiDioD.— Rule  diicharged.     See  3  Salk.   646;  S.  C.  ibid. 
116;  8T.  R.  645;  6  ibid.  4S; 3'H,  lil.  IT;2BI.  1079;  1  B.  &  P.  10;  1  ibid.  S. 
3.     Ds  GA.LtOH  V.  L'AiOLE.  E.  T.  1797.  C.  PI  1  B.  St  P.  8, 
^^  It  appeared  in  thia  case,  that  the  defendant  was  b  married  woman,  whoas 

^h^"  husband  resided  at  Uamhurgh;  that  pre viounly  lo  bis  departure  he  bad  ein» 
biDd^Bo  P*^^'«d  her,  by  letter  of  atlomey,  to  Irenaact  business  for  htm  in  this  country, 
■lien  rsii-  ""^  under  which  authority  ebe  dreir  and  accepted  bills  for  him.  The  &v- 
dinga-  fendani  cohabited  and  carried  on  trade  with  naother  man;  and  in  the  pre- 
broBcl,  mnA  sent  instance  the  plaintiff,  by  letter,  had  desired  the  defendant  to  procnre 
the  Wife  fo^  him  goods  to  the  amount  of  700/,  promising  to  payimmediately  on  account, 
pva^jron  3'^'>  '"'•'  itating  that  he  should  transmit  goods  to  the  defendant's  husband  at 
^  o^a  Hamburgh,  who  would  return  such  French  goods  of  equal  amount  as  would  be 
■cconni,  most  profitable  to  him.  The  defendant  received  the  3(XM.  Irom  the  ptaictifi*, 
the  Conrt  who  nOt  receiving  any  goods,  pressed  for  a  return  of  the  money,  when  the  de- 
will  not  fendant  paid  part  in  goods,  and  (or  the  remainder  drew  bills  on  her  husband 
ducba^e  signed  by  her  as  a  wife,  and  slating  the  power  of  attorney.  The  husband 
aommoa  accepted  the  bills,  but  refused  to  pay  them  on  their  becoming  due;  they  were 
■ppeamaea  consequently  protested,  and  the  defendant  arrested  for  the  balance  due  on  the 
from  aa  ar- whole  transaction.  A  rule  being  obliiined  [for  the  defendant's  discharge  on  s 
TaM  (bra  common  appearance,  and  forstay  of  proceedings,  on  the  ground  of  coverture; 
~1  '"'.""'' the  affidavit  in  its  support  stated  the  plaintifPs  knowledge  of  such  coverture 
MehMol-  ^^^  '^^  arrived  in  England,  but  the  plaintiS' denied  his  alledged  knowledge 
nt<  tra-       of  the  fact. 

4iD|.  Per  Car.     This  letter  ia  evidence  of  two  separnle  transactions;  the  first  of 

30JI.  was  wilh  the  wife,  and  the  tatter  was  clearly  a  distinct  concern  with  the  - 
husband,  and  which  was  settled  by  his  returning  other  goods .  The  wife  seeme 
to  have  traded  separately  for  herself,  without  any  connexion  with  the  husband. 
The  circumstances  of  these  parties  being  natives,  of  France,  where  greater 
privileges  are  allowed  lo  married  women  than  in  Engiond,  is  worthy  conside- 
{  130  ]  rmiaa;  but  here  the  pInintiQ'IrHdcd  absolutely  on  her  own  account,  and  must 
not  be  allowed  to  screen  herself  by  her  coverture.  I'ule  diecharged. 
Aad  tha  4.  BmnEin  t.  Dutchesse  be  Pisvne.  H.  T.  1807.  C.  P.  2  N.  R.  380. 

noTd!^'"  '^^''  ^^'"en'^Bat  was  married  to  the  Duke  De  Pienne,  and,  lo  avoid  ihe  trou- 
charn  her  ^'^^  '"  ^■''""'s  came  to  England,  where  she  remained  for  safety  wilh  the  con- 
tboD^  *  ^^"^  ofthe  Duke,  wilh  whom  she  had  frequent  correspondence;  ehe  had  never 
ihar*  ii  ao  misrepresented  herself,  nor  was  separated  from  her  faHsband  by  deed,  nor  had 
stparat*  a  separate  maintenance.  On  motion  for  a  rule  that  she  be  discharged  out  o( 
DuitiinB-  custody  on  a  common  appearance;  Heath,  J.  said,  the  Court  has  before  re- 
hnibud  "  fused  this  immunity  to  a  foreigner,  though  her  coverture  was  clearly  proved., 
bsifor-  See  Pitt  V.  Thomi>son,  1  East  IG;  Decrly  v.  Dutchess  of  Mazarine, 2  Salk. 
•irner  ten-  ^•^^■ 

dinga-^  6.  EvGMSHv.  C.^BAr.LEEo.T.-T.  1CJ3.  K.  B.  3  D.  ^  R.  2S. 

broad.*  A  pjle  njaj    jj^j  i,ge„  obtained  to  quash  a  writ,  issued  against  both  defend- 

ant  and  his  wifu,  by  means  of  which,  Ihe  latter  had  been  arrested  alone  for  a: 
lU  wlfe^  debt  contracted  by  her  Aim  tola,  upon  an  affidavit  of  the  former,  that  before 

•  Jl  ia  obaenable,  (hat  in  De  Qbillo.-i  v,  L'Algle,  and  Bui-fi'^ld  t.  De  Piecna,  tbe  hna- 
baod  wai  an, alien,  re^idenl  abroad;  aod  it  may  be  infcrted  from  ihe  dsciaion  of  M*rch  T.  ■ 
IIdIcMdmd,  2  B.  &  p.  S2G.  abridged  antr,  63.  that  if  the  huibned  waa  n  natiie  of  thia 
countiv,  and  capable  of  retDrning,  a  diflerent  practice  necld  be  adapted.  In  the  caae 
jual  alfaded  lo,  we  mey  remember  thai  tira  hnaband  waa  an  F.nglishinnn,  and  had  bceo  em- 
ployed in  ihs  aervica  of  the  Briligb  gOTemmenl  in  ■  Toreiiin  coantry,  bat  in  conaeqaencB- 
of  war  between  lite  two  conntiiea,  and  the  cesaaiiop  of  IiIb  em  ploy  men  I,  he  had  fent  hia 
wife  and  family  home,  hut  conlinued  lo  reside  abroad;  it  wan  ifetErmined  that  the  length- 
ened absence  uf  Iha  haiilBnd  on  the  CoQliaent  did  not  render  her  liable  lo  be  aned  as  a 
feme  aole.  "  There  ia  a  great  AfFerence  between  the  cdeea  of  an  Engliihuian  reaiding 
abroad,  leniinghia  wife  in  ihis  country ,  ird  of  a  foreigner  «o  doirg,  Ihe  fornifr  ma;  ha- 
enmpelled  to  return  at  tnj  time  by  the  king's  privr  seal:  Ihere  i»  not  any  raae  where  th» 
wife  bai  been  holden  liable,  the  hiubgiid  being  an  Engliahuiaa;"     Pet  Heath,  J.  a  II.&  P. 


■dovGooi^Ic 


BARON  AND  FEHF,.— AcJion*  agttiml.  OT 

And  at  the  time  of  the  arrest  ho  was  in  tho'actgnl  empioyment  of  the  Spanish  >  foreigBM 
Ambassador  as  second  eocretary,  and  in  daily  attendance  upon  him  in  writing      "  ''*'?' 
deapntches,  and  other  nflicial  documents,  negativing  that  deponent  waa  a  tra-^  debidw 
-der  within  the  meaning  of  (he  bankrupt  laws.    It  was  urged  that  the  writ  ought  j„„  ,^1^^ 
not  to  ba  quashed,  upon  the  ground  that  the  aflidavit  upon  which  the  rule  waa  then  beinf 
f>btaiaed,  was  defective  in  several   particuUtrs;  the  name   of  the    amhasaador  circnm- 
was  not  mentioned;  it  was  nut  niledged  thai  the  defendant  was  a  domestic  ser-  "'""tes  of 
rant  of  the  ambaasador;  nor  when  he  was  first  employed;  nor  that  he  was  *ii"'^''^'^'j 
ployed  in  (he  nmbas^dnr'a  house.     At  all  events,  it  was  contended  that  the  tha  Conit 
irrit  conld  only  be  holden  bad  as  against  the  wife,  who  had  been  actually  ar-  reroMd  t» 
rested.  .  An  affidavit  establishing  that  defendant's  wife  waa  an  English  wo-qoMhibe 
ni^ia,  and  poBsesaed  of  property  to  the  .amount  of  [00(W.  per  annum,  was  pro-  "£'•>  <"■  ■■ 
duced.     Per  Car.     The  defendant  does  not  show  that  he  is  entitled  to  the  |J™''* 
privilege  claimed  by  virtue  of  the  stalute  7  Anne.  c.  I'2,       It  does  not  follow    r  ,A^  -■ ' 
that  the  writ  is  absolutely  void,  unless  put  in  force  by  an  arrest,  which  in  this ,;!;    f^^' 
caae  has  not  been  done.     If  the  husband  shall  be  arrested  he  may  relieve  him-  h«  wu 
self  by  making  a  hotter  afRdavit.      In  his   present  afRdavit,   he  does  not  stato  in  iba 
when  he  was  first  employed;  when  the  ambassador  came  to  this  country;  Dor'iiploy- 
does  he  say  that  he  is  employed  in  the  ambassador's  house ;  nor  that  the  ser-  ""T*      '" 
▼ice  of  the  writ  was  at  the  ambassador's  house.      Rule  discharged.  aaiMMR- 

See3T.  R.  79;  3  Burr.  1478;  S.  C.  1  Bl.  Rep.  477;,.?  Burr.  I67G.  n3l;co„d„cJ^ 
4id.  1461.  2017;  2  Sir.  797;  2  Lord  Raym.  1521;  8Mod.288;  3  Wils.  33;  t«ry,«Bdia 
Pr.  Beg.  14;  S.  C.  Barnes.  370;  Ca.  Prac  65;  id.  134;  S.  C.  Barnes.  376;  d'ilj  «- 
1  B.  &  C.  554;  S.  C.  2  D.  St  R.  833,  ante,  vol,  I.  p.  494.  tBadaaoeo- 

6.  Pritchahd  v.  CowLiM.  M.  T.  1815.  C.  P.  2  Mash,  40.  •""  '''"■ 

AJenu  cOBcrl  had  been  arrested  as  the  acceptor  of  a  bill  of  exchange,  at  the  j^^^  ^■.. 
suit  of  an  indorsee.      A  motion  was  made  for  a  rule  to  show  cause  why  the^iie  Cout 
bail-bond  given  in  this  action  should  not  be  delivered  up  to  be  cancelled,  on  an  diKhBrv*  t, 
affidavit  stating  that  the  drawer,  when  he  drew  the  bill,  knew  the  defendant  to  niani»ir 
be  «  married  woman.     Per  Cur.     The  rule  must  be  refused.     The  defendant"*""" 
hts  represented  herself  lo  be  a  single  womad  by  means  of  this  bill,  tn  such  ea-  f^]"'      " 
•esthe  Court  has  uniformly  declined  interfering.      Rule  refused.  orof^iTill 

•TcKchange,  at  tha  aait  of  uiindor-  ue,  on  la  sffidaiit  th&(  iha  dnwar,  whaa  hi  dr«w 
ibebLli  wu  aware  of  dafeadHnt'i  loveilurfl. 

7- Jo.fEsv.  Lewis.  T.T.  1816.  C.  P.  2  Marsh.  385;  S.  C.  7  Taunt.  55.      ^^ 

A  rule  nisi  waa  obtained  to  discharge  the  defendant  on  entering  a  common  Coart  will 
appearance,  on  Ihe  ground  that  she  was  a  married  woman,  but  which  &ct  had  not  du- 
only  been  sworn  to  by  a  third  person.      Per   Car.     The  present  defendant   is  <*»rgB  a 
arreted  as  the  drawer  of  a  bill  of  exchange,  nt  the  suit  of  an  indorsee,  and  as  ^'^'^^'^^ 
■be  did  not  state  herself  to  be  covert  when  applied  to  for  payment,  and  has  not  '1°':  °' "' 
ventured  personally  to  swear  to  the  fact  of  her  coverture,  we  think,  under  all  ihe  ^Ed>- 
Ihe  circLimatances,  we  cannot  discharge  her.     Rule  discharged.     See  Hervey  vii  of  a 
T.  Cooke,  post,   133.  third  p«r- 

0  IIoLLowAT  V.  Lee.  E.  T.  18 18.  C.  P.  2  Moore.  21 1 .  Contra,   Pkitchard  *""■  1"" 
T.  Cowi.iii,  supra.  n^' 

Oil  a  rule  lo  cancel  the  bail-bond  in  this  case,  and  discharge  the  defendant  wJ[^ 
on  com-BJO  appearance,  on  the  ground  ofcoverture;  it  appeared  that  the  de- But  in  a 
fendant,  a  feme  covert  had  by  the  name  of  A.,  which  she  bore  by  agreement  «nlM«quan( 
witbher  husband,  from  whom  she  was  divorced,  accepted  a  bill  of  e.xchange  ""'^  *''"" 
drawn  on  her  by  one  B.,  and  indorsad  to  the  plaintilTB  iniestate.      The  drawer  '*'■  !'""'" 
proved,  that  when  he  drew  the  bill  he  knew  tliat  the  plaintiff  was  under  co^er-"^  ^'f      " 
tore;  and  that  when  he  gave  it  to  the  intBsta(e,for  the  purpose  of  discounting  bill  of  m- 
ft,  be  informed  him  that  the  acceptor  was  a  married  woman,  and  told  him  her  change  «c- 
real  mime,  when  he  gave  him  a  smiU  sum  on  the  bill,  but  that  the  defendant  "'pw^  bja 
never  received  any  thing  froin  him  on  account  of  the  bill.      The   Court   were/''""  '*■ 
oropinion,  that  as  the  parties  to  the  bill  were  acquainted  with  the  defendant's  "^l-o  i 
siiuation,  she  must  be  discharged  on  common  appearance,  as  tha  deception  J-        ,' 
oeceasary  to  deprive  her  of  her  privilege,  was  not  practised  in  (his  case .  Rule  barLvar. 
absolute.     See  1  N.  R.  54.  tora  whi 

■Dch  accaptaiic*  wu  mxdB,  it  was  haldaa  ihal  Ihe  ftme  wu  anlillsd  lo  be  diachaned; 
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Ev«n  9,     HoLLowATT.  Lbe.  E.T.  1B18.  C.  P.  2  Moore.  211. 

'^"«''  The  counsel  for  Ihe  plainlilTconlcnder],  on  the  fads  of  the  above  case,  that 

of  iht"d-  though,  if  the  intestate  had  been  nlive,  l>o  would  have  been  hindered,  in  con- 
niiniMrator  sequence  of  bis  knowledge  of  the  defendant's  coverture,  from  arresting  her, 
ofibaia-  yet  aa  the  plaintitr  claimed  in  a  distinct  and  representative  character,  he  was 
dorMe.        antitlod  to  hold  the  defendant  to  bail.     I!ut  the  court  held  that  (he  plaiDtiff 

couid  not  be  in  a  better  situation  than  the  intestate. 
A^'^T*  '  ^'^-  S^"'''*^'-'-  '■  JevKvvs-  H.  T.  1822.  C.  P.  6  Moore  500. 

'  wUl  dii-  Motion  for  delivering  up  a  bail-bond  given  by  the  defendant,  founded  on  aH 

Ehana  har  affidavit,  wbich  Stated  that  she  was  married,  and  resided  with  her  husband; 
nifOD  com- that  he  being  arrested,  she  had  drawn  Ihe  bill'  of  exchange  on  which  she  had 
maa  ap-  been  holden  to  bail,  but  denied  that  she  had  represented  herself  as  a  feme  sole, 
pevaaea,  It  was  Contended  for  the  ptaiotifT,  that  to  entitle  the  defendant  to  the  relief 
ordarThe  P'"")'^^!  she  jnusl  bo  within  the  jurisdiction  of  the  Court,  whereas  she  had  re- 
bail  band  tnoved  herself  from  its  custody  by  giving  the  bail  "bond  in  question.  But  (he 
to  h*  dsli-  Court  would  not  allow  the  distinction,  but  held  that  ehe  must,  in  the  eye  of  (he 
Tered  np.     law,  still  be  considered  to  be  in  custody  '■  end  therefore  made  the  rule  abaolute. 

See  Tidd.  Prac.  7th  edit.  1.  220;  3  Taonl.  307;  2  H.  Bl.  17. 
J""*  "■•■  3.   RaiB  dUiharged  uhen  arreskd." 

d"  be'db, '  ■  CoRxisu  V.  Marks.  M.  T.  1702.  K.  B.  6  Mod.  17.  S.  P.  HiRBisoN  v. 
Bhugedom  Keascmfpe.  T.  T.  1747.  K,  n.  2  Stra,    1272. 

orciiiiod^  Per  Cur.  If  a  feme  corcrl  be  arrested,  let  the  cause  of  action  bo  what  it 
wlihoalgi-  „iil_  ^o  shall  be  discharged  out  of  custody  on  common  bail.  But  if  the  hus- 
jrmg  bail  (j^j^j  be  arrested;  ho  shall  not  be  discharged  by  giving  bail  for  himself  without 
Md  iSr  P'ing  it  for  his  wife  also  ■  Seel  Vent,  49;  1  Wod.8;  1  B.  ^  P.  165;  1  T. 
wife.  «■  -188;   1  H.  Bl.  234;   I  Chit.  Rep.  75. 

(   133  ]         2    CouLsoN  V.  Scott  and  wue.  H.  T.  1019.  K.  B.  1  Chit.  Rep.  75. 
TboDgh  Bailable  process  having  issued  against  husband  Si  wife  for  a  debt  contracted 

Abate,  IB  ■  by  her  dutn  sola,  and  the  husband  only  arrested,  a  rule  to  show  cause  why  a 
joint  "i"""  justification  for  him  only  should  not  be  sufficient,  was  opposed  on  the  ground 
J5''^,'„j  that  he  must  put  in  bail  for  his  wife  as  well  as  himself  Uut  Hest.  J.,  after 
wife,  Ihe  having  taken  time  to  consult  the  judges,  said  it  was  sufficient  for  the  bail  to 
■  focmBt'ii-  justify  for  him  only;  but  that  he  must  file  a  comhion  appearance  for  his  wife. 
lont  hu       been  airesleil,  be  may  jadlify  bail  foe  hiinqsif  onlj,  on  filinE  a  cominon  ippeaianca  for  har. 

a    WiLsov  V.  Serres.  M.  T.  iBlO.  C.  P.  3  Taunf  307. 
Wliare  a  "^^^  defendant,  who  was  separated  from  her  husband,  on  purchasing  goods 

plainiiB',  of  the  plaintilT,  disclosed  to him  {hat  fact,  and  stated  that  she  had  separate 
with  foil  funds,  and  accepted  a  bill  of  exchange  for  the  amount.  The  bill  being  disho- 
knowlnliB  noured,  she  was  holden  to  bail.  On  motion  for  her  discharge,  the  Court  n^ade 
af  defead-  (j,g  ^)g  absolute,  with  cosls,  on  (he  ground  (hat  the  plaintiff  was  cognizant  of 
vertara  sr  bar  marriage  at  the  time  of  procuring  the  bill  and  arresting  her. 
raaled  her  4.   Tailor  v.  Whittakf.r.  M.  T.  1 B22.  K.  B.  MS.  2  D.  &  B.  225" 

"  '■'f"'  Husband  and  wife  Having  been  arrested,  a  rule  was  obtained  to  discharire 
wu'ot^dsr-  "**  l^"«'''"'t  of  custody;  it  was  submilled.  that  ns  it  appeared  distinctly  by  the 
•d  to  par  affidavits,  that  the  plainliT,  at  Ihe  time  of  the  arrest,  knew  he  was  proceeding 
the  coaia  o-against  a  jeme  covi-ii,  the  defendant  was  entitled  to  have  the  rule  made  abso- 
the  motion  iule  with  costs.     In  support  of  this  poi>iiian,  the  counsel  referred  to  Wilson  v. 

j|,,^g_  *  Whea  a  nurriod  woman  has  baen  nrreited.  ailhor  nione  or  with  har  huiband,  aad  has 

^^  not  by  any  improper  conduct  forfeited  her  right  to  be  discharged,  the  Coatl  out  of  which 

Ihe  proesn  iuaed,  onghl  to  be  moved  upon  her  own  afliduvil;  Jones  t.  Lcwiii,  7  Taanl. 
eS;  3.  C-2  Manh.  285.  nbridgcd  ante,  p.  13!;  of  the  mariinge,  and  that  bei  hnitiandia 
ativa,  to  discharEH  her  out  of  caiiady,  or  if  she  hns  given  a  bail  bond  that  it  may  be  del i- 
Tsred  np,  to  be  cancelled,  on  filling  common  bail,  or  on  entering  a  ceinmou  ippearaace; 
Feanon  t.  Meadon,  3  Blac.  903.  abridged  ante,  127;  Pitridge  t.  Clnrka,  B  T.  R,  194. 
abridged  ante  128;  see  1  East  16;  1  I),  b  A.  16G.  This  ia  the  nsual  practice  where  iba 
eovanure  is  aot  donblfnl ;  Pearson  v.  Meadon,  2  BIsc.  903;  or  ihe  haa  not  obtained  credit 
by  arlfally  ropreaanting  herself  m  a  feme  lole;  Palrtd|to  v.  Clarke,  8  T.  R.  194;  but 
whenever  either  of  tliaH  dilSenlliea  aiiaa,  the  Court,  a>  it  hai  been  atrendy  teen,  will  in. 
variably  compel  har  to  Gad  ipecial  bail,  and  plaad  bar  carertara,  or  bring  ■  writ  of  error; 
Palridge  v.  Clarke,  6  T.  It.  194. 
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SarrM,  ttipra,  where  it  was  held,  that  irn  plainliT  knowingly  srreat  a  married  Bnt  wb«« 
woman,  the  Court  will  inalie  him  paj'  the  costs  of  tlic  matioti  for  her  discharge.  "••  """  '^ 
Ba'jUy  J.  la  that  caao  the  woman  waa  urrc?ted  qs  a  Jcme  iuU,  and  not  with  her  "J " I'^IH 
husbaadi  therefore  thcil  decision  aroac  out  of  {^&st  iJiiferent  from  the  ciicum-  |g  |he  ae- 
Btaaces  of  the  present  case.  Id  Wilson  v.  Serrc^,  (he  parlies  violated  a  known  liao,  ihe 
rule  of  law.  Here  they  might  caailv  misconceive  the  practice,  and  imag^ine,  Conrt.upon 
that  aa  the  wife  waa  necessarily  made  a  party  to  the  Huit,  alie  might  also  be  ar-  ^'"'^■■^■'ginc 
raated. — Rule  absolute  without  costs.  her  ont  of 

5.  HAEver  v.  Cooke.  E.  T.  \&il.  K.  B.  5  B.  ^  A.  747,   Stmh.  S.  P.  Alton.  „"Ji  „*,* 

I..oin.  229.  grant  tha 

A.  B.  having  been  arrested,  had  obtained  a  rule  wn  to  be  discharged,  on  coda  of  ihe 
lUD  affidavit  Btaling  that  ahe  waa  a  married  woman,  "  as  by  the  certificate  an-  V'''''='i''"* 
oesed  wilJ  appear,"  &.c.      Per  Cur.     The  affidavit  is  insufficient.      It  is  abso-  ^  '""" 
lutely  necessary  to  swear  poaitively  that  the  piirty  is  a  married  womaa. — Rule  „|,-,ch  mn 
discharged.  >ppliiuitioB 

Sd.    Or   ENTEItlRO  AN   APFBIR&NCE,  OR   FILING   COMMON!   BAIL  FOn.*  [    134  1 

1.  RussKLi.  v.  Bucn*«.v*N.  M,  T.  1818.  Es.  6  Price.  139.  wm  jrooB- 

The  plaintiS'  having  signed  judgment  for  want  of  a  plea,  on  a  rule  to-show  ^f^ J^'  '** 
cause  wliy.such  judgment  should  not  be  set  aside,  it  appeared,  that  the   action  ^"'^ni* 
had  been  brought  againsi  husband  and  wife,  for  a  debt  contracted  by  the  wife  ^^^  ^^^ 
diun  sola;  that  the  husband  had  entered  an  appearance  for  himself  only,  refus-  man,  itat- 
iag  tohave  one  entered  for  the  wife,  whereupon  the  plaintilf  then  entered  an  ing  ihatdw    . 
appearance,  according  to  the  statute,  for  the  wife,  and  declared,  to   which   the  wu  ineh 
defendant  pleaded  the  general  issue  alone,   and  the  plaintifl  signed  judgment"".^?''" 
fiw  want  of  a  plea  by  the  wife.     P.i-  Cur.     The  husband  might  have  appear-  a"n„gj 
ed  both  for  himself  and  wife.      He  has  chosen,  however,  to  appear  for  himself  will  *p- 
only,  and  not  for  the  wife,  and  she  has  not  appeared.     The  plaJnlifT's  course  nw,"  iru 
then  was  quite  pfain,  which  was  to  appear   for  the  wife,   according  to   the  sta- b<il<l*B  ia- 
tute,  and  having  done  so  he  might  declare,  and  upon  no  plea  pleaded,   might  "ffi*''?*- 
properly  sign  judgment,  because  thehusband  having  pleaded  alone  ia  a  nulli-  ,^|^'bJ, 
ty. — Rule  discharged.  t„„d  ,nj 

wire  fill  D  debt  dam  Mala,  bad  bflpn  bcoaght,  the  baubntid  eatared  an  appearance  Tar  hitn- 
Hlfooly,  thepliiatitflhen  entarod  nn  appenrnnca  arcording  to  (he    statute  for    the    Wife,  d-,.  j.. 
ud  declared,  Ihe  boiibniid  pleaded  alone,  the  L'oart  held  that  tha  pUinlifl  might  aigo  jadg*  „,^ j  ^f  ^ 
ntnt  for  waal  of  a  plea.  „!       :„ 

2.  Ct-ABK  V.  NoHRis.  E.  T.  1789.  C.  P.  I  II.  B1.  235.  iucb'oMe. 

In  an  action  against  huaband  and  wife,  aTlor  Ihe  husband  had  entered  an  apt-  u  nacawb- 

peanuice  for  himselfonjif,  the  plaintilf,  without  making  a  demand  of  plea,  sign-  rfbafara 

ed  judgment.     Ou  motion  to  set  aside  the  judgment,  the  Court  said  the  judg-  ji"l«"»ii* 

stent  was  irregular,  andmado  tha  rule  absolute.  "^.j 

4th.  When  M.,RR..A<iF.  a^atcs  t-.f.  sr.T.  "«"'^- 

1.  Kino  V.  Jones- T.  T.  1728.  K.  B,  2  Stra.  811.  S.  P.  a  Rol.  39,  if,  rem. 

The  plaintilf  in  error,  on  a  judgment  reinvered  against  his   wife,  assigned  toU  marry, 
lor  error  that  she  had  appeared  and  pleaded  as  a  feme  >ok,  whereas  she  was  pandluf  tn 
iDarried  to  him,  the  said  Edward  ]4ing,  nt  the  time  of  her  appearance  and  plea,  aetiao  «• 
Jones,  thcdofendant  in  error,  pleaded  that  the  said  Edward  Kiog  and  one  John  |t»^'^[  J^^^' 
Kitson  bailed  her  as  a  femt  sole,  and,  by  way  of  estoppel,    prayed   they    might  g^^i, 
not  be  admitted  to  aver  in  contradiction  to  the  record;  to  which  King  and  wife 
demurred.     The  judgment  was  affirmed,  the  Court  observing,  that  plaintiSs    r  jgg  i 
would  be  badly  ofi*,  if  women,  after  an  arrest  were   permitted  to  quash  their  jj^q^ 
proceedings  by  a  marriage  pending  the  suit.  .  wbera  in- 

».  Cooper  V.  Hunchjn.  II.  T.  18U4.  K.  B.  4  East.  521;  S.  C.  1  Smith.  232.  terlocctory 

Interlocutory  judgment  had  been  obtained  in  an  action  of  <M»timpsit  against  iix^gnieat 

■  [f  tt/enw  covtrt  be  sued  alone,  »be  mnit  appeir  in  pe™on;Co.  Lit.    1S5;  3  Taunt,  obtainad  »- 
Ml ;  bnl  if  the  bnabnnd  und  wifa  ba  sacd  jointly,  they  mnil  nppear  by  attorney ;  or  iffemt  gBia"  > 
lolt  carirry  before  appearance  or  plei,  »ho  may    appu.ir  or   plead  by  attorney  wilhoot  her  "egla  wo- 
huband;  Ld.  Rijm.  1525;  Stra.  Sll.      Bat  where  a  feme  salt  mnrriai  a ^er  iame  joined,  man,  who 
■Bd  hu  jnd^nieat,  which  ia  rerersad  before  taking  bar    in  etecnlion  Tor  (ha  noata  in  error, 
the  mairUgsahonld  be  au»eited  oa  iheroll,  OtharvTiae   an  actio  a   far  falae  impriaanmeal 
liaa;  1  Com.  Dig-  133.  5th  adil. 
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»ftarw«i4i  a.Jeme,  who  afterwards  married.  The  plaintilT,  oven  after  notice  of  tbe  -mar- 
mim«,fi-  nage,  proceetfed  to  final  judgment  without  joining  the  huaband,  and  sued  out 
roont'and  o^teculion  thereon  against  the /(Prti!  only,  anJ  took  her  body  in  execution.  A 
•lacnlioD  ro'o  ""'  hod  been  oUaineil  to  hhow  cause  why  the  copia*  ad  sofis/aruTwJnm,  by 
agdnst  bar  means  of  which  she  had  been  arrested,  should  not  be  set  aside.  Per  Cur.  The 
only  hte  execution  must  follow  the  nature  of  the  judgment.  The  former  being  against 
ngaimr.  thewoman  alone,  the  lattermny  bo  so  dIbo.— Role  discharged.  See  3  Burr. 
1471;  8T.R.2.57;  3P.  Wnw.40a;  Barnes.  207.210;  1  Salk.  116.117;  1 
Show.  91;  Cro.  Jac.'393;  S.  C.  B.N.  P.  23;  3  Bl.  Com.  4M. 

3.  Doe,  dem.  T*ggart,  v.  BrTCHF.B.  H.  T.  1815.  K.  F.  3  M.  &  S.  557, 
thoToii^  This  was  on  action  of  ejectment,  wliich  had  been  brouglit  against  a/,  mt  tOle, 
meat  in  »-  who  had  married  before  trial,  and  in  which  a  verdict  and  judgment  had  been 
jaciment  U  obtained  against  her  by  her  maiden  name,  in  which  name  ihe  piaintifT  aAer' 
Bgunit  ■  wards  issued  an  habere  facias  possessiontm ;  and  also  ^  fieri  facial.  A  rule  nui 
feme  tole,  bad  been  obtained  to  setlhese  writs  aside  for  irregularily,  on  the  ground  thai 
iini*hs"ra  *  *"''  f"'^^  ooght  to  have  been  sued  out,  in  order  lo  make  the  husband  a  par- 
eitcBtion,  '7  tothe  judgment,  inasmuch  bh  if  this  execution  were  well  issued,  the  elTect 
the  plain-'  Would  be  to  make  the  huflband  chargeable  in  respect  of  such  right  SS  he  ac- 
lifi*')  lewor  quired  in  the  term.by  the  marriagp,  and  also  in  respect  of  hb  goods,  for  I  ha 
"""lyif"  wife  could  have  no  goods.  Per  Car.  T\ie  Court  need  not  interfere.  The 
ftiiioi  o'-  ^""^"'i'"'  •""y  follow  the  judgment,  it  not  being  necessary  to  join  the  husband; 
letiionem  f"'  th'B  proceeding  is  not  with  a  view  of  taking  any  thing  which  belongs  lo  the 
•nd»j?eri' wife.  The  judgment  itself  negatives  such  an  inference:  it  shows  that  the  de- 
faeioM  ■'  fendant  has  no  property  in  the  premises,  but  that  they  belong  to  the  plaintitT. 
■liDst  b«r  Unless,  therefore,  the  defendanr  can  by  marfiago  convey  to  the  husband  what 
by  Ibeume  ^^e  never  had,  there  is  no  interest  in  either  of  ihcm.  And  as  to  the  ^ri/ncia* 
it  is  wholly  inoperative  against  the  wife,  she  having  ceased  toiiave  any  goods, 
and  cannot  be  executed  against  the  husband,  for  the  writ  is  only  to  take  her 
goods. — Rule-discharged.      See  I  Keny.  245;  4  East.  521. 

4.  PocKLiNGTox  V.  Peck.  M.  T.  1725.  K.  B.  I  Slra.  638. 
8at  a  writ  \  ^^it  ol  error  wag  brought  on  a  judgment  in  C.  B.  in  an  ac^on  brought 
biw^bV  •^^'"^'•y  feme  sole.  To  the  scire  facias  quare  eiecutio  non,  th»  plaintiff 
the  dsba-  '"  error  pleaded  la  abatement,  that  the  defendant  in  error  was  married  aince 
duil'i  CO-  the  judgment,  and  before  the  issuing  of  the  scire  facias.  On  this  the  d£fead- 
vHtnra.  ant  in  error's  counsel  moved  to  quash  their  own  scire  facias,  end  the  counsel 
f  136  ]  on  the  other  side  insisted  on  costs.  Per  Cur.  It  is  the  same  in  a  scire  facias 
as  in  an  action  where,  if  you  plead  in  abatement,  and  the  plaintilT's  writ  is  a- 
Adeclan-  bated,  he  pays  no  coats.  Had  there  been  no  plea  in  abatement,  and  the  party 
^"H""' had  moved  to  quash  his  own  writ,  we  would  have  made  him  pay  costs.  Tha 
baud  pro  '*'''''  "*"  accordingly  quashed  without  costs. 
diveriii  5'^-   DECL*r.4Tios    aoaixst. 

m«r«mo  I.   DvERV.  East.  M. T.  1668.  K    B.  1  Vent.  42. 

ntu,  *o.  /ndeftitoftu  ustnmjtsit  against  the  hujbnnd  jrro  direriia  nrn'cimoniis,  &.c.  sold 
*»!.  Y  I*  ^"^  delivered  to  the  ici/e,  to  the  use  of  the  husband,  it  being  wearing  apparel.  U 
(4e  twe  o/ *"*  moved  in  arrest  of  judgment,  that  the  declaration  staling,  that  the  sale  waa 
her  hue  to  the  wife,  though  it  was  to  the  use  of  her  husband,  was  ill.  But  the  Court 
band,  (■  held  the  declaration  good,  it  being  for  wearing  apparel  auitoble  to  her  degree, 
good.  2.  Stosk  v.  fliAC.NAiR.  E.  T.  1817.  Ex,  Ch.  I  Moore.  126;  B.    C.   7  Taunt. 

432;  S.  C.  4  Price.  48. 
Bni  1  d»-  Error,  to  reverse  a  judgment  of  the  Court  of  K.  B.  The  plaintitT  below  de- 
ftmoDeT  clared  that  the  money  for  which  the  defendant  below  was  indebted  to  him,  was 
IsDt  to  a  '^'''  ""^  advanced,  dc.  by  him  for  the  use  of  the  defendant's  wife,  at  her  epe- 
ftmacOTWt  cial  instance  and  request.  The  defendant  belowauflered  judgment  to  go  against 
■bould  al-  him  by  default,  and  having  brouglit  a  writ  of  error,  the  error  assigned  was,  that 
lag*  are  it  did  not  appear  that  the  monev  ha*)  been  advanced,  &c.  at  the  request  of  the 
y»f'"*"'' defendant,  which  was  an  esaen'tini  alU'nalinn,  and  without  it  the  plaint aSl" be- 
huXand  low  could  not  recover.  It.  was  contend«d  for  the  defendant  in  error,  that  if  a 
ot  tho  husband  bo  liable  for  money  lent  lo  his  wife,  it  is  immaterial  whether  the  ad- 
Coort  will  yance  is  made  at  his  or  her  request.     Eut  the  Court  fully  concurred  in  the  ar- 
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fbrtheplaiiitifi'iD  error,  snd  the  jndgment  of  the  Court  of  K.  B.  was  on  error 
reversed.  raverse  tha 

3.  Morris  ahd  wife  v.  Norfolk  and  another.  E,T.  1803.  Ex.Ch.  1  Taunt.  J?''?"''"'' 
oio  though  th» 

Error  to  reverse  a  judgment  of  the  Court  of  K.  B.     The  eecond  count  of  below  hu 
the  declaration  stated,  that  the  defendant  below,  with    A.  B.  his  wife,  then   A.  lufTered, 
B.  spinster,  made  their  certain  promissory  note,  Stc.  and  dehvered,   U.c.  to  the  juiJgi"*"' 
pinintifls  below,  by  which  note  they  jointly  and  severally  promised  to  pay  to  the  'f  f  ^^ 
said  plainliRs  below,  a  certain  sum  for  value,  &c.  whenc¥er,f(.r.,  by  means    '  "  "■ 
whereof,  &c.   And  being  so  liable,  Ihty  the  soid  defrndant  bekto,  and   A,  D.  his  g^,  [^  ^j^ 
wife,  afterwards,  and  after  the  intermarriage  ofthe  said   defendant    below  with  cJanitiaa 
the  said  A.  B.,  and  before  payment,  &.c.,  undertook,  kc.     The  error  ass'gned  igtim  ba- 
Was,  that  as  A.  B.  could  not,  al^er  her  intermnrriage,  make  any  promise   bind-  ron  >nd 
b^in  law,  the  allcgstionto  that  eflbct  was  ahaoiuiely  void.     And  it  was  sub- ^*'""' *"*"■ 
mitted,  that  the  usual  mode  ofdeclaring  in  cases  of  this  nature,  was  to  allege  a  ^      ^!'?~  . 
promise  by  the  wife  (Jum  io2a,-  then  her  intermarriage,  and   Bubsequenily  the  ,[,a />„,« 
husband's  promise  j  whereas  tho  plaintiff  had  not  made  either  of  these  allega-    r  137  1 
liODS.     It  was  therefore  contended  for  the  plaintifT  in  error,  that  if  an  allega-.ifutn  sola, 
tioa  of  a  promise  by  a  fime  during  coverture  were  admissible,  the  greatest  ab-  «n  nJlegB- 
■urdily  would  follow,  as  il  virtually  gave  to  the  wife  a  power  of  dtschargiog  her  'i^""  °^  ■ 
husband's  liabiliiiea,  which  would  be  in  direct  opposition  to  all  the  decisione  on  P"''"'*"  "T 
Iho  subject  i  for  it  was  held,  in  Bid  good  v.  Way  and  wife,  2  Bl.  1236.  by  S%n- g^'„  ™"„. 
wr,   C.  B,,  that  promise  could  pass  to  a  feme  covert  an  interest   separate  from  tnrs  ii 
her  husband.— Judgment  reversed.     See  6  T.  K.  680;  2  Stra,  J094;  7  T.  R  bwL* 
349. 

6th.     Pi.EAS  BYt  AND  REPLICATION  TO. 

1.  Lambert  v.  Martha  Atkins  and  asotiier.  M.  T.  1809.  N.  P.  2  Camp. 
970.  S.  P.  Bai.labd  V.  Gerari..  H.  T.  1700.  K.  B.  12  Mod.  608;  Holt. 
596;  1  Ld.  Raym.  703. 

Debt  on  bond.     Piea,  non  esl  faHum.     Defence,  that  at  the  time  ofthe  ex-      ■ 
ecution  of  the  deed  the  defendant  was  eorcrl.     Plaintiff's  counsel  contended,  ^""J,'^'* 
that  coverture  could  not  he  given  in  evidence  under  the  plea  of  non  ealfachtm,  oj,en  in 
but  ought  to  be  pleaded  specially;   Com.  Dig.  Pleader,  2  \V.   IS.      f  ut  Lord  avidencB 
Elkiihoroti''h   said,  it  is   laid  down   there,   that   defendant  may    plead  "it   spe- nnder  ths 
cially,  BDd  not  that  he  ought  so  plead  it.     It  is  clear,  that  a  bond  executed  by  plen  nf «»» 
a  married  woman  is  void  ab  irtiito;  and  it  is  also  clear  that  thai  which  shows  it  '.'  j!"' 
to  be  void  b  admissihlo  in  evidence  under  the  plea  of  tion  eat  failuiii.     I  shall        ' 
therefore  receive  the  evidence. 

2.  Jambs  v.  Fowks.  M.  T.  1604.  K.  B,  12  Hod.  lOr ;  S.  C.  1  lA)rd  Baym. 

8a  Avow.  M.  T.  1703.  K.  H.  6  Mod.  230. 
An  action  of  nstumpiil  was  brought  against  a  fime,  who  pleaded  coverture 
at  the  time  of  the  promise.     The  plaintilT  demurred,  because  it  amounted  to  ^'  "'"''. "'" 
the  general  issue.     Ptr  Ctw.  Where  it  is  matter  of  law  that  a.nouiits  to  the  """J""-  ■ 
general  issue,  it  may  be  pleaded,  and  is  no  cause  of  demurrer-  for  matter  of 
law,  in  that  case,  is  matter  of  fact,  which  avoids  the  action,  and  so  may  bo 
pleaded,  or  given  in  evidence,  at  the  defendant's  election. 

3.   Bbau>iont  v.  WF.l.D0^^.   E.  T.  1690.  C.  P.  2  Vent.  15.5. 
Id  (USiuniutf  against   the  husband,   the  plainti.r  declared   upon  several  pro-        .. 

•  And  whero  the  hosband  la  saed  alane  upon  Iho  tonlmd  of  hia  wife  hefnrs  covarliito, 
udlhs  objection  appBarg  npon  thofiicaof  iha  decliiralion,  (he  dofandanr  inaj  iemur,  inovo 
b  «rreit  of  judgraenl,  or  biiiig  a  writ  ofertor;  7  T.  R.  3-lfl.  And  if  ihe  cnnlrnol  Lo,  in 
tb*t  mpect,  miidesctibeif,  (he  plain litf  would  be  noiuailsd.  The  deckmlion  tnnil  atlegs 
in  the  breach  '.bat  the  fimi-  did  not  pat  ihe  meoey  befare  the  C0«arture,  or  iha  hiuixiDd 
•iDEi;  seal  Ld.  Raym.  2S4;  1  Venl.'l»2. 

t  If  the  wife  bo  »ued  alone  upon  her  contract  baforo  mairni^e,  she  inml  plead  bar  co- 
mtgre  in  abalement,  an,  in  Huch  11  c.iaa,  it  cannot  be  plondcd  m  b:ir,  orgiven  in  cridence 
spaa  lb*  trial  aeaRrDnndof  nonanif,  2  Rnl.  Rep.  63;  Sty- 281);  ST.  K.  631;  we  ante. 
vol.  i.  p.  IT;  nod  ihe  must  plead  in  person,  «nd  nut  by  at(orne)';  Comb.  376;  noi  eaa  she 
obtain  leave  to  pia,id  lepaiattlj  from  hor  husband;  Ca.  Temp.  Hard,  101. 
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->-.>*;a.  *.'■  A    <tc:,i     ■i^u'i'  hdittg  for  lot  tn^e  at  his  requsat,  and  a\AO  far  goods 
-■        -.    •     '    ,  '.'.-■■  iofendant   pleaded  io  bar,  that  long  before  the  plaintiff 

'     -       ^..  :^  -.'y;  aa  thfe,  she  went  frooi  him  without  hia  conaent,  aad  lived 

""    .J  i  ....:■■}{• .  X-'.,  aatl  that  ibe  plaintiif  had  notice  of  her  departure,  aad  yet  be 

1',^  ",,'\,  I'li'-i-i-u  jsr  loJging,  and  sold  to  her  the  wares  and  goods  supposed  in  the 
•  .  ,'..:  ui.vijracioa  to  be  sold  to  the  defendant,  without  any  assent  or  notice  of  the 
\,...-i.  Ueii.'aU:iDl,  and  traversed,  that  he  promi^ied  modo  it  forma  prout,  &.c.  And 
'-'  '■'-"^  '•">'  upon  demurrer,  the  Court,  as  to  the  spacial  matter  pleaded,  gave  no  opinion, 
^^'...1  ^.<i  J^^^  seemed  to  think  that  the  special  matter  would  have  been  good  evidence  on 
ikii\iiiui-  '  "^"  '''''"'■f  ^  pleaded;  and  that  aa  to  tbe  lodging  for  the  wife,  the  plea  amount- 
w.t.  uul  *d  to  the  general  issue.  But  though  it  was  a  fault,  yet  it  was  cured  by  the 
■lui  tK*  demurrer;  but  because  he  did  not  answer  to  the  asaumpait  laid  for  the  goods 
l>t:uuuil'b*d  aold  to  himself,  Ihey  gave  judgment  for  the  plaialiff.  The  reporter  adds  » 
^°'"|*  "  note,  that  as  this  pleading  is,  the  absque  hoe  amounted  to  no  more  than  a  pro- 
hM  d-pM-  t„tation.     See  8  Moore.  354. 

4.  CowLET  V.  RoBKRTsoN.  T"  T.  1813.  N.  P.  3  Campb.  458. 
Or  m  aa.  Attmapnl  against  husband  and  wife  for  a  debt  contracted  by  her  dun)  tola, 
|[>!mI  fau*- ''  ^"^  proved,  that  before  her  intermarriage  with  the  defendant  abe  was  a  wi- 
baad  and  '^o'"')  ^i*^  ^^^^  'l*^  ^^^^  *^BB  contracted  during  that  period.  The  defendant 
wir*  chat  pleaded  the  general  issue,  and  proved  that  her  first  bueband  was  still  alive, 
■hs  wu  On  it  being  objected,  that  Buch  a  defence  could  not  be  given  in  evidence  un- 
msmBd  to  (jpf  (he  general  issue,  and  that  bigamy  was  no  bar  to  this  action;  Lord  Ellen- 
'  hoib-ind'  l>orou;^h,  C.  J.  said,  1  am  of  opinion  that  it  waa  incompetent  for  her  to  enter 
who  IB  g'lLll  '"t"  f^^y  contract;  the  previous  coverture,  therefore,  supports  tbe  general  la- 
alire,  may  sue,  which  is  no  admission  that  the  defendants  are  husband  and  wife. — Plain- 
ba  givea  ia  tiff  nonsuited. 
■Tideute.  6.  SfELL  V.  Rice.  M.  T.  1794.  N.  P.    1  Esp.  222. 

This  was  hn  action  of  auampiil  against  a  married  woman.  Judgment  hai^- 
Bat  whare  jng  been  signed  Ibr  want' of  a  plea,  defendant  applied  to  the  Court  to  set -it 
^"j""*'"' aside,  which  waa  granted  on  the  following  terms:  "that  abe  should  neither 
plead noder  Pj^ad  her  coverture,  nor  give  it  in  evidence  in  bar  of  the  plaintiff's  action." 
.lariD  of  not  Piaintiir  having  established  his  case,  defendant'a  couasel  offered  to  prove  do- 
-B»Biling  fendanl?s  marriage,  and  that  the  goods  were  furnished  on  the  credit  of  the 
banalf  oT  husband  alone.  But  Lord  Kemjon,  C.  J.  rejected  the  evidence,  and  observed 
t"*'  "alie'ia  '''*'  *^  ''^  admitted  it,  it  would  in  fact  defeat  the  very  end  and  intent  of  the 
pre^'luded  '""'^'  ^"^  ''  ^^^  granted  expressly  to  prevent  her  from  making  any  such  col- 
frora  ihow-  lateral  defence. 
ing  that  tbe  good^  were  delirared  on  bar  haiband'i  credit. 

r  139  ]  ,  6.  Sinclair  v.  Hervet.  H.  T.  1771.  K.  B.  9  Chit.Rep.  642. 

Plea  lo  da-      This  was  an  action  of  aasjimp*U,  for  use  and  occupation  of  lodgings  by  A. 
r   """nod  ^"  **«f8ndanl's  wife,  at  his  request.     Ploa,  that  A.  B.  waa  not  his  wife;  de- 
occ^UoD   '"'"■■■^'■i  '<"■  """  »"<='>  plea  amounted  to  the  general  issue,  and  for  that  the  said 
by  defend-  p'^^  "^^  immaterial.     Joinder.     The  Court  gave  judgment  for  plaintiff.  . 
■Qt'*  wife,  at  hii  raiiopst,  (hat  aha  waa  not  iha  wife  of  defendaDt,  wna  holden  bad  on  demurrer. 

7.  ^ETHEHI^IGTON  T.  REVNor.Da.  M.  T.  1706.  K.  B.  I  Salk.  8. 
Me™  eo-        '^^^  defendant  being  sued  in  the  Marshalsen  court  aa  a  feme  »olc,  after  hav- 
verture        '"2  appeared  and  pleaded  to  the  action,  married,  and  the  case  wns  then  re- 
pending       moved  by  habeas  corput  into  K.  B.     The  piaintiff  declares  against  her  in  K. 
■uit  in  an     B.  as  in  custody  of  the  Marshal;  the  defendant  pleaded  in  abatement  that  she 

t  To  case  Bgainal  liuaband  and  wife  for  tlandereui  leordi  ipoken  bv  tht  wiife,  they 
pleaded  quod  ip,i  non  sunt  inde  culpabitet,  and  Lha  jurj  found  guod  ipti  luni  culaif. 
biU,.  It  waa  mo,-.d  b  .rreK  of  judgment,  th.t  il  elionld  have  been  guod  ip.t  t,t  iitdt 
tulpobxUa.  bed  noa  allocatur;  for  the  hu>band  ia  lo  pny  the  dimagea,  and  il  maj  be 
eilhor  way.  and  the  finding  of  the  jury  ia  good ;  2  Roll.  Itep.  433.  W  En  debt  against 
.bucband  and  wife,  npon  a  bond  of  tha  wife,  the  defendanu  pleaded  thai  Umportionft- 
ettomi,  &c.  setling  forth  the  d.iy  ihe  too.  cooert.  baron,  tc.;  the  plainliff  eonfttitd 
Il  w»B  BO,  but  aatd  ibal  she  mada  and  aealed  it  an  tbe  morning  of  the  jam*  in  which  ahe 

J".™K.;°i'p*'"sV.'''  """'»•■     '■'"  ''•""'"•  "~  ""•  !■"  '■■*"""'  '" 
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WM  married  when  the  habfoa  issued,  adjuged  a  good  plea,  because  the  pro-  inferinr 
ceedings  ia  this  court  are  de  noro,  and  the  Court  takes  no  notice  of  what  was  =*""''  ^"^ 
done  in  the  inferior  court,  or  of  any  matter  priar  to  tho  habeaa;  hut  the  prac-  P™'""^  '° 
tice  is  Mich  casei  is,  on  the  return  of  the  habeat,  on  motion  to  grant  a  proce-  L  'hTb°eat 

8     HiDDocK  V.  Howard.  1746.  H.  T.  C.  P.  Darnea.  355.  '"  ^-  »■ 

)>efflodont,'whiiBt  a  fime  sole,  was  arrested  in  the  Palace  Court,  an  I  after  ^ula'^  ■ 
the  arrest  married,  and  then  removed  the  plaint  by  habfo*  coypiv  into  this  k.  B     " 
court,  and  pleaded  her  coverture  in  abatement,  and  the  Court  made  the  rule  -      ' 
absolute  for  setting  aside  the  plea.  Semb.  cen- 

9.   RtnaERv.  Gb.^nard.  1804.  C.  P.  1  N.  R.  80.  traiuC.P. 

To  aaaumpiU  for  the  use  and  occupation  of  certain  lodgings,  the  defendant 
pleaded  her  coverture.     Replication,  that  when  the  said  promised,  ^c  were    " 
made,  the  defendant's  husband  "  lived  and  resided  in  parts  beyond  the  seas,  A  replica- 
i.  e.  in  that  part  of  the  kingdom  called  Ireland;  and  that,  during  all  thai  time.  lion  «■>  « 
the  defeodant  lived  in  this  kbgdom,  separate  and  apart  from  her  said  husband,  P'*'  °^  """ 
•aa  single  woman,  and  as  such  made  the  said  several  promises,  r^-c."     I^e- Y']""; 
roarrer  and  joinder.     The  plaiDtilT's  counsel  insisted  that  if  tbe  averment  in  r«njsnt'( 
the  replication  did  not  show,  on  the  face  of  it,  a  permanent  residence  out  of  husband 
the  kingdom,  it  lay  on  the  defendant  to  show  that  it  was  only  temporary,  and  ''vad  nnd 
that  the  statement  that  "  she  lived  in  this  kingdom  separate  and  apart  from  her  ■'Bsided  ia 
hiuband,"  was  sufficient  to  establish  her  oslensible  character  of  a  Jeme  .loh.  ''"'^  'l'" 
But  the  Court  did  not  think  that  a  »evmnnen(o6»eiice  sufficienlty  appeared  from  J'^n",,  ,V'. 
the  words  of  the  replication. — Judgment  tor  defendant.     See  2  Esp.  £54.         ;■,,  &■.  and 
country  aeparata  and  apart,  &e.  as  a  iiDgle  woman,  and  aa  mch,   Jlc,  promiaed,  fcc."  ''■■t  l^"  de- 
ls bad  an  geoeral  demurrer.  fendnnt 

10.  De  Gaillos  vl  L'Aigle.  M.  T.  1798.  C.  P.  1  B.  *  P.  3-57.  ''"''  ""'" 

To  inde&tbifui  tumtmpaU,  the  defendant  pleaded  her  coverture.     Replication, 
dint  her  husband  did,  when  she  made  the  alleged  promises,  and  had  since  Thm,,j,  ^j^ 
coatinued  to  reside  out  of  the  kingdom;   and  that  the  defendant  traded,  and    t  \*q~\ 
the  plaintiff  had  contracted  with  her  as  a  ftmi  sole,  having  given  credit  to  her  n  former 
•lona.     Demurrer  and  joinder.     Per  Cur.     The  principle  on  which  it  has  occaiian, 
been  decided  that  a  fetne  covert  is  discharged  from  contracts  made  during  mar-  't  ""> 
riage,  ia  the  disability  she  incurs  by  the  coverture,  which  merges  al!  her  ^'l''"'','"''' 
fights;  but  it  has  been  held  that  under  certain  circumstances  this  disability  °"^'"' 
may  be  suspended  though  the  husband  is  actually  living;  and  these  cases  are 
grounded  on  the  absence  of  the  husband,  and  his  consequent  inoapncity  to  en- 
joy or  perform  the  matrimonial  rights:  the  first  instsnce  in  point  ia  the  case  of 
X^y  Belknap,  3  Hen.  4.  7.  a  where  a  husband  had  been  banished,  and 
though  considerable  discussion  arose,  as  to  the  period  of  continuance,  the 
Court  were  of  opinioo  that  it  was  sufficient  to  establish  the  fact  of  banishment 
at  the  time  the  contract  was  entered  into;  this  principle  has  been  extended  in 
the  case  of  Sparrow  t.  Carruthers,  cited  in  Lean  v.  Shutz,  2  Bl.  1197.  where 
a  wife  was  held  liable  for  a  contract  made  during  the  transportation  of  her 
hnri>and  for  seven  years.     But  we  think  the  facts  of  this  case  still  stronger 
thaa  those  hitherto  decided;  for  H  does  not  appear  that  the  defendant's  hus- 
band has  ever  been  in  this  country,  nor  consequently  had  an  opportunity  of 
taking  on  himself  those  liabilities  on  which  is  grounded  the  law  on  this  sub- 
ject.^udgment  for  plaintilf.      See  1  T.   R.  7;   I  Esp'  554;   !  H.  P\.   631;  6. 
T.  R.  679;  4  Burr.  2178;  Moor.  851;  2  Bl.    1195;   10  Ed.  3.  53;    1  Hen.  4. 
1.  a;  Salk.  116.  648;  S.  C.  Ld.Raym.  147;  S.  C.  Comb.  402;  2  Vorn.  104; 
2  N.  R.  3ff. 

7th.  EvinENcE. 

(a)  In  acliona  against  the  hvaband  and  nnfe  jointly. 

Norwood  v.  SrevE.-iso.N  and  wife.  T.  T.  IT38.  K.  B.  And.  227.  S.  P.  Al- 

*  And  it  u  conceived,  lince  tbe  eueef  Hanh  v.  HnlchinMii,  2  B.  &  T,  226.  abridgad 
ante,  S3,  (bal  meh  a  leplication  coald  not  be  aapp»rtcd,  unlesi  iLappoai-ed  (hat  Iba  lius- 
band  wu  an  alien. 
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i.Evr»  V.  Grat.  T.  T.  1688.  K.B.  2  Salk.  436.  S.P.  Mackkll  v.  Gamett. 
M.  T.  1698.  K.  B.  I  Salk.  G4. 
It  is  anai-  To  an  action  by  an  executor  upon  promises  maile  by  the  wife  to  the  testator 
«iaat  to  before  coverture.  Stevenson  pleadetl  that  he  and  the  other  defendant  «er« 
prove  ■  never  joined  in  lawful  matrimony.  On  demurrer,  assigning  for  cause  that  the 
de'f^io  P'^"  ahould  huve  been  in  abatement  and  not  in  bar,  and  also  that  the  defend- 
bv  evi-  °"'  ^''*'  eodcavoured  to  draw  a  matter  cngnizable  in  the  apiritua)  court,  within 
Jance  of  the  jurisdiction  of  this  court.  It  was  argued'  by  the  plaJnlifT  thai  the  legality 
cohabiti-  of  tiie  marriage  ought  not  to  bo  denied,  it  being  iinm  ate  rial  whether  the  mat' 
liOD,  ic-  riuge  bo  legal  or  not ;  and  thnt  this  in  this  case  a  marriage  de  facto  is  admitted; 
ro/DT'tnV  2  Kill-  634-5;  1  Show.  50;  2  Salk.  437;  and  of  thnt  opiaion  was  the  Court, 
I  "m"  1  *'■*'  "'^'  '''^  l''*^"  ^'^  ''*^>  ^""^  '''*'  reason  why  the  legality  of  the  marriage 
renniniioB,  ""^  •"*'  fiatile  in  personal  actions,  as  it  is  in  appeal  and  real  actions,  is,  that  a 
and  ibed».  husband  difaclo  is  liable  to  his  wife's  debts. — Judgment  for  plaintiff, 
fandanli  (6)  In  actwna  ns^ataiii   hv-ihand  aloHt. '\ 

cuoDoi  1.  Clifford  v.  Hubton.  E.  T.  IB-i!.  C.    P.  MS.;  S,  C.  8  Moore.  16;  S.  C. 

Iu"we™  '  ' '"S-  '3^-  S-  P-  Emerson  v.  Blondes.  E.  T.  1794.  N.  P.  I  Esp.  142. 
not  Wslly  Declaration  in  utiiimpiil,  for  gryods  sold  and  delivered.  Plea  general  issue, 
nianied.*  After  a  verdict  for  the  plaintiff,  damages  10/.  it  was  noTT  moved  for  a  rule  to 
show  cause,  why  the  verdict  should  not  be  set  aside,  on  the  ground,  that  the 
Id  an  ac~  plaintif!''s  Case  depended  entirely  on  the  admissions  and  declarations  of  the 
tion  for  wife  of  the  defendant,  who  a.isisted  in  the  .shop,  and  conducted  the  business  of 
good*  sold,  jj  during  hia  absence,  and  that  her  admission  of  the  -eceipt  of  goods,  and  ac- 
miuioni  of  knowledgment  of  a  balance  due,  had  been  allowed  to  be  given  in  evidence;  as  if 
the  defend-  niade  by  her  in  the  character  of  a  general  authorized  agent  of  the  defendant, 
ant's  wife,  instead  of  only  being  hid  agent  for  a  particular  and  limited  purpose,  the  con- 
who  lervad  ducting  of  the  immediate  dealings  in  the  shop;  and  it  was  contended,  that  al- 
in  iheshop,  though  acknowledgments  or  admissions,  made  by  her  on  the  purchase  of  goods 

duelsd  tbfl  •  Bnlin  ■□  action  agxinsl  hnabiind  and  wifa,  in  reapectof  the  contiacl  of  (hs  wift,  pi«^ 
businaaa  tioiu  to  the  marriage,  the  dofendaol  may  pruvB  under  th«  gsnoral  issua  that  ahe  woa,  al 
atlacbed  to  ibe  time  of  (he  suppa»d  contncl,  the  wife  of  anolbar  maa;  Cowley  v.  RobertHD,  S 
tti  Camp.  13S.  abridged  anU,  13B. 

t  Allhoiigh  we  have  aeen  that-  the  wife  cannot  bind  the  hoebend  by  any  act  or  contraot 
of  har  own,  jethe  may  be  affecled  by  them  aFler  proof  thai  he  gave  her  authority  (caaea 
tuprn)  to  .let  as  hia  ageni;  or  by  evidence,  from  which  a  previoaa  anlfaoriiy  by  bim,  or  hia 
mliaeqaent  aaaent,  can  be  implied;  hence,  as  already  ahown,  a  preaumptioD  ariaei  frotn 
eohabitatien,  that  ibe  wife  hasanlhotitv  from  the  boiband  to  purchase  anch  arliclea  aa  ara 
oeceaaarj  far heraeir and  family;  Etheringlon  T  Parrot,  Salk.  118.  abiidged  ante,  44; 
though  prooflhat  the  artidea  were  t'onsomed  io  the  defendant's  family  ii  bat  prsgnmptiv* 
eYidvnce  of  the  assent;  Ball.  N.  P.  136.  If  huslmnd  and  wife  do  not  cohabit,  but  live  a- 
parl,  either  by  default  of  one  wiihoDtlbe  consent  of  the  other,  or  by  oinlnat  cooseul,  or  if 
the  huaband  tuma  her  out  of  doors,  he  aends  her  with  credit  for  her  raaaonable  eipensBs; 
Bull,  N.  P.  135.  So  if  the  husband,  by  ill-treatment  and  boreh  oaage,  compel  the  wifs  to 
leave  him;  Hodges  v,  Hodgea,  I  Erp.  4J1.  abridged  ante,  SB;  tht  aanie  mis  halda.  But 
the  ill-trcalmenl  mnai  amoont  to  personal  violence;  Horwood  i.  lleBer,  8  Taunt.  431.  a- 
brid^d  ante,  S3.  So  where  ihoy  live  apart  by  mutual  consent,  aad  no  allowance  ii  mad* 
by  the  husband,  the  Ir^al  nblig.iiion  in  Ibe  husband  to  piovide  her  with  occeasnties  coDtU 
nues.  But  if  such  allowance  ho  mnde,  we  have  aeen,  it  la  to  be  ptesomed,  that  she  waa 
trualcd  oa  ber  own  credit,  or  if  il  be  known  ia  Ibe  to»'n  where  the  parties  live  that 
famishes  a  reasonable  presumplioo  thai  lire  plalntifi'hncw,  or  might  have  uacerinii^ad,  iha 
fact;  Todd  v.  8loke».  Ld.  Raym.  441,  abridged  ante,  52.  Hence,  in  order  to  support  an 
actioD  Bgainat  the  husband  for  artidea  tnpplied  to  his  wife,  the  marringe  most  lie  proved; 
Nonvood  V.  Stevenson,  Andr.  237;  either  by  direct  proof,  or  by  evidence  of  cobabilalion 
and  repute,  or  admissions  by  the  bualiaad.  2d.  It  mnat  be  proved  Ibal  (he  geoda  anppliad 
were  neceaaarre*  according  lo'the  hiiabnnd'sAtuntian  in  life;  Manby  v.  3cotl,  ante,  44,  et 
»e^.  To  defeat  the  acli m,  the  derendHUl  niav  prove  llial  the  wife  eloped  &  committed  adnlto- 
ry;  Miinwnring  v.  Sands,  1  Stra.  Ttl6,  abridged  ante,  48.  And  it  need  not  be  shown  that 
Ibe  tradesman  knew  of  tlie  ndullerj;  ii.id.  .Itutif  the  hnshand  rr-^-"  ■—■--'-  '■■ 
hility  revivea;  Rnwlyna  v.  Vandyke,  3  E»p.  250.  8o  be  may  P'< 
p.irate  ni^inlenaDce,  and  that  the  phiintitf  bad  notice  of  thai  fact;  ibid.;  or  ibat 
lorionily  known  where  be  resided;  Todd  v.  9lokcs,  Ld.  Raym.  414.  Or  bo  i 
that  his  wife  has  separate  fund<  adequate  to  hor  marntenaoea  according  Io  his  li 
life;  J.iddlow  v.AVilmot,  2  ^t.irb.  W.  abridged  ante,  B4. 
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in  the  shop,  as  part  of  the  traosaction,  might  be  admiftsiblp,  yet  that  thej  ought  '  -' 

not  Eo  hava  been  received  when  made  ataditierent  time,  in  a  neparale  trane^ 
action.  That  in  Kmersun  v.  Blundon,  1  Esp.  143;  and  in  (he  ononjmoua  caaa 
in  Strange,  527 ;  the  declarations  arose  out  ortranpactinns nhich  were  express- 
ly authorized  by  hitn;  but  that  this  case  ivsa  distinguished  frcm  either  ot  those 
decisions,  as  the  declarslions  were  made  after  the  iiiin"ediate  act  of  deBling 
with,  the  sale,  and  negocinling  the  parliculnr  business,  bad  PApi^ed.  Per  Cter. 
Iq  modern  practice,  if  the  wife  be  con^iiluled  tlie  agent  of  the  husband,  to  act 
in  the  shop  as  his  representative,  oil  sbe  savs  as  to  such  dedings  must  ba 
eridence  against  him:  and  declaration!),  though  mnde  at  a  subsequent  period, 
roust  he  considered  aa  the  declarations  of  hi»  authorized  and  established  agent.  [  143  1 
In  White  v.  Cuyler,  a  deed  execulcd  by  the  wife,  though  void,  was  admitted  Ai  lo  the 
as  evideaco  of  a  contract, .  binding  upon  the  husband. — Rule  refused.  itati  of  ao- 

2.  AsDRRsos  V.  Si*DERsos.  T.  T.  lan-N.  P.  2  S:ark.  201.  cooou  in. 

In  order  to  take  this  case  out  of  the  statute  of  limitations,   admissions  made  '7""''<rik 
by  the  defendant's  wife,  who  acted  aS  her  husband's  agent  in  buying  und   sell-  hor'hn*- 
ing  articles  in  the  way  of  their  business,   were  proved.     On  an   objection  to  band ; 
their  admissibility  being  offered,  liichards,  0.  B.  s«id,  I  om  of  opinion   that 
the  husband  has  constituted  his  ivife  his  agent  for  the  management  of  his  buai-  Or  ■  lattar 
ness,  and  therefore  her  admission  as  to  the  state    of  accounts  are   sufficient  to  wiiUea  to 
lake  the  case  out  of  the  statute  of  limitations.     See  2  T.  R.  2G5j  Salk.   350: ''"■•  P">- 
4T.  R.678.  ™?*£"' 

3.  Greoort  v.  Parker.  M.  T,  I80S*.  N.  P.  I  Campb,  395.  .diDJ-ibUi 

To  an  action  for  goods  sold,  defendant  pleaded  the  statute  of  limitations.  It  in  evidenea 
appeared  the  goods  had  been  furnished  for  the  defendsnt's  wife,  and  that  defen-  igBiiut  tlia 
dant  occasionally  visited  her.  To  take  the  case  out  of  the  statute,  a  letter  of  >>u'>I>aad. 
the  wife's,  promising  to  pay.  was  o'^ered  in  evidence;  this  was  olijected  to  *" 'J'"?vV/! 
not  being  evidence;  but  Lord  ElletAorovs^k  saJH,  the  wife  must  be  consi- ^f  ih»  »t»- 
dered  as  agent  for  the  husband,  and  the  wifn's  acknowledgment  is  sufficient  to  lata  of  li- 
t«ke  it  out  of  the  statute. — Verdict  for  plnintiflT.  DiiiaiioM, 

4.  Frincb  v.  Stbfhess.  H.  T.  1819.  C.  P.  8  Taunt.  693;  S.  C.  3  Moore.  28. 

Motion  for  B  disti-ino'as  to  compel  the  appearance  o(  the  defendant  in  this  But  an  ■<>- 
aue,  on  an  affidavit  that  his  wile  had  informed  the  sherift's  officer  that  her  ^°°7'^^ 
husband  was  absent  from  home  in  order  to  nvoiil  his  creditors;  that  all  the  en-j^jCg  jj^^ 
deavours  of  the  olHcer  to  find  him  had  failed,  and  that  a  notice  was  left  at  his  het  tins- 
house.  But  the  Court  refused  to  receive  such  admission  from  the  wife,  as  they  band  hu 
might  be  prejudicial  to  her  husband ;  and  the  '  affidavit  being  ineffective  with'  atnented 
out  these,  the  rule  was  reftised.  '''"  jl*^  " 

5.  ScHOi.BTV.  GooaMA.y.  M.  T.  1823.  C.  P.  8  Moore.  350;  S.  C.   1  Bing.    'r   j^i 

Declaration  in  attinnpiil  uponn  contract   oy  which,  after  'veiling  the  ex- j.j^jj(i,^-' 
isfence  of  diiferences  and  disputes  between   the  defendant  and  h's  wife,  it  was  caonoi  ^ 
agreed,  bv  mutual  consent  that  they  should  live  separate  and  apart  from   each  racaived, 
other;  and   in  consideration  that  the  defendant  would    pay   the   plaintiff  12s.  e 
week  (or  the  use  of  his   wife,    the,  plninliif  undertook    and  promised   to  save  ^°  it  •eama 
harmless  the  defendant  from  all  debts  which  she  might  contract,  &.c.  aciiVob'^a 

At  the  trial  it   appeared  that  this  action  was  inatiluted  by  the  plaiiilifTto  re- „.(^,^,  ,„. 
cover  the  amount  of  half  a  year's  allowdnce,  advanced  by  him  to  the  defend-   dsr  an 
an* '3  wife,  pursuant  to  the  agreemsnt  entered  into  upon  their  separation.  The  agrae- 
ground  of  defence  sol  up  by  the  defendant  was,  that  during  the  time  for  which  mant  ba- 
the demand  was  made,  his  wife  was  living  in  adjltery,  and  to  prove  that  fact,  |,"^  „5*" 
in  addition  to  other  evidence,  a  witness  was  produced  by  deefendant,  who  stat-  ^^f^  ^  jj,, 
edihat  he  heard  a  confession  by  the  wife  amounting  to  an   ackowledgment  of  .epanta,  to 
her  infidelity;  the  admissibiliiy  of  this  evidence   was  denied  by  the  plaioliEpB  ronover  iha 
counsel,  but  the  objo'^tioo  was  overruled  by  Dallas,  C.J.  and  the  jury  found  arreara  of 
fbrthe  defendant.     0:i  a  rulo  nisi  callng  on  the  defendant  to  show  cause  why  "J"""* 
the  verdict  should  not  bo  set  a^ide,  and  a  new  trial  granted  on  the  ground  that  ,„j,^  „ 
the  admission  and  declaration  of  the  wife  could  not  be  given  in  evidence  in  fa,  ba  mida  by 
voarofher  husband.     Dallas,  C.  J-  said,  from  all  the  cases  decided,  the  piin-tha  hna- 
cifl/e  is  clear  and-uniforun  that  *  wife  cannot  give  evidence  for  or  againrt  her  biad  to  W 
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•Viioj  by  the  huibancl;  biit  I  thought  if  the  law  would  recognize  the  agreement  ia  queBtion, 
wife  of  li»T  it  ^ouid  create  a  diveMhy  of  inlcrest  between  the  hushand  and  wife,  and  consc^ 
'3  '"j",'r"  quenlly  break  in  upon  the  genaral  principle,     I!jt  I  declined  from  giving  any 

Where  cov  'J  "ii'iiB  ihalimalhe  nllowanen  claim^  accrued  doe    are  not  admisiible  in  evidence, 
irture  »       opinion,  and  wished  theque3:ion  M  be  brought  before  the  Court,      The  plain- 
pleaded,      tiffin  seeking  to  recover  on  «n  agreement  the  validity  of  which  ia  doubtful, 
letierirrom  UpoQ  that  subject  there  hnve  been  great  difference   in  legnl  opinions;    and  I 
ihe  Loib-     g^  ansious  to  get  at  Ihe  great  question  arising  on  the  legality  of  aiEreements  in 
■nd  w  "'*,  geoe.al.     Park,  J.  and  Barrow,  J.  gave  no  opinion;  hub  assented  to  theexpe- 
lelTwi'hfa'  diency  of  a  new  trial,  for  which  the  rule  waa  made  absolute.     The  plaintiff  on 
I      |xg  ~]    aeTGD  years  are  admianble  14  tebat  the  preaamption  of  bis  death. 
In  a  eollat-  t^'*  second  trial,  obtained  a  verdict;  8  Moo[.  362. 
enal  action  (c)  I»  actions  agnimt  wjie  oione.* 

aJe»ii»  Hopewell  V.  Dit  Pinna.  E.  T.  1809.  2  Campb.  113. 

may  ba  a  ]„  ^^  action  againat  defendant  on  a  promissory  note  she  pleaded   coverture. 

"""T"    On  an  objection  that  no  evidence   of  the  husband's  being  alive  within  seven 
own'divor    years  hiid  been  otVered,    Ictlera  written  to  his  triends  within  seven  years  were 
ce  in  «  Tor-  produced  to  rebut  Ihe  presumption  of  his  death,  And  Lord  EUenborough,  C.  J. 
eiga  eana-   held  them  admissible, 
trj,  accord  8th.  WlTNF.SSFS  l\  ACTION  AO*INST,* 

log  to  the  GiOER  V.  L,*DT  LiNESDoaoioH.  M.  T.  1791.  N.  P.  Peake.  17." 

Ifliiiof  Jawa      In  fiis  case  it  appeared  the  defendant  pleaded  in  abatement  that  she  was 

married  to  one  Jno.  King  a  Jew;  plaintiff  proved  King's  former  marriage,  and 

that  bis  vife,  a  Jewess,  was  still  living  hut  defendant  called  King's  former  wifa 

to  prove  a  divorce  by  the  Rahbi  at  Leghorn  according  to  the  custom  of  Jewa, 

Sfmb.  ib«t  ^hen  plaintiff  objected  to  her  inadmissibiiily ;  f:ut  Lord  Kenyon,  C '  J.  said  she 

ert' who"''  *"^  "  E'^''  ^^'t"^^^ '"  P''"*'*  '•'"'  ^'"^^-    ' 

haibean  S'''-    Juea.MEST  AM>  EXFCHTloy  inAIfST. 

•    takeninei  1-  Chalk  v.  Deacon  and  wife.  T.  T.  18^21.  C.  P.  6'Moor.  128. 

ecDiion  on        A  rule  nisi  was  obtained  in  this  case  for  the    discharge   of  the  defendant'* 

'^*^'^""  wife  from  the  custody  of  the  sheriff,  under  a   capias  ad  salitfacietulutit  on  the 

*^'^'"~P""  ground  of  her  coverture,  and  that  the  defendant   was    already  in  custody  on 

riace  ia  Dot  that  suit.      It  was'stated  in  an  atSdavit  ofthe  defendant,  that  he  being  in  prison 

entitled  to    in  November,  \W20,  n  cnpiai  eali^aciendnin   issued  egainat  him  and  the  appli. 

ba  diKbarg  cant,  who  was  bis  lawful  wife,  whereon  she  was  holden  to  bail,  hut   afterwards 

h^'V^^h**"  discharged,  on  enterin<r  a  common  appearance,  on  a  judge'a  order;  that  in  Hi- 

dbi  liary  term  last;  he  being  still  in  custody,  a  declaration  in  this  cause,  indorsed  in 

ciMtadT  on  ^""i  "'"^  delivered  to  the  defendant;  that  they  suffered  judgment  thereon  to  go 

meane  pro-  by  default,  and  that  notice  ofe.tecution  of  a  writ  of  inquiry  was  served   in  the 

eeai  far  tba  ensuing  May,  and  that  such  writ  was  subsequently  executed;  that   the    plain- 

aams  eaue  (jjf  jjad  not  yet  charged  him  in  execution,  though  he  waa  still  in  custody  in  thid 

ili°''°'^    and  other  actiona;  but  that  in  June  last  a  writ  afcapiai  ad  talitfadendmn  iseu- 

caaea  eier-  ^^  Bgaiost  him  and  his  wife,  and  that  she  was  thereunder  taken  in  execution 

aiiM  a  dia  and  remained  in  gaol,  and  that  she  was  de^itute  of  the  means  of  discharging 

cretioD.       the  levy,  and  t)ie  alHdavil  concluded  that  oppression  and  ve:icatian  were  the 

plaintiR's   incitement  to  act   aa   related.      On   the    plaintifTa   behalf  aSidavila 

were  produced  wliich  slated  that  the  defendant's  wife  was,   when  she  married 

*  Thai  bHCovertura  may  be  giveu   in  evidence  under  [ha  plea  of  nan  tit  factum;  aee 
Lauiben  Y.  Alklns,  2  CEiiiipb.   2TS,    Abridged,    <inlt,   137;  or  non   aatumptit;  Jataei  v. 
Fowks,  II  Mod,  101  abridged  ante,  1!7.     To  defeat  ibis  plea  the  plnlmifT  mayahow  any     ' 
flMt  that  would  eslablieh  the  feme's  Jiubilllv  Id  be  sued  ai  an  unmarrird  woniRDi  ante, 
p.  79,  •  ■ 

*  We  bave  laen  in  actioni  by  husband  and  wifa,  ibat  Ibey  cannot  be  erideoce  for  eeeli 
other.  And  for  Ihe  same  reasons  they  cannot  be  eTidence  in  acliona  againil  each  ether, 
either  whether  I'le  action  be  aeainji  Ihem  Jointly  or  leparatety, 

1  And  if  an  achon  be  hronghl  agoinal  a  feme  sole,  and  pending  it  abs  marry,  it  leeina 
■he  may  be  taken  on  a  capiat  ad  laliifociendtim,  and  ihe  Court  will  not  discharge  licr; 
Cro.  Jae,  828,  S,  P,  Cooper  T.  Hunchin,  4  F,iifit,  621,  nbridged  ante,  135.  So  if  the  hna- 
eand  die  before  eiecnlion,  and  [be  aciion  aurvive  against  the  wifejBhe  may  be  ukcd  inei- 
•entioB,  in  the  aame  manner  ae  iflha  action  were  oiiainally  brongbt  sgainit  hal  atone  ai  ■ 
fane  aole;  1  Kol,  Abr.  890;  39,  II.  6  e.  46;  46  E.  8  c.  23. 
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(he  dereodunt,  a  widow,  and  enjoyiag  a  considerable  fortune  from  her  former 
busband,  and  residing  in  his  mansion;  and  (hot  tbe  (ilainiitT's  claim  arose  for 
services  as  her   hoiiaekeeper.     The  plainlii'a  counsel  tbtn  coniended,  that 
though  it  was  «nid  in  Tidd.  Pract.  lib  edit.  I.  2,0.  tliut  a  married  woman  may 
be  discharged  from  execution,  aa  well  as  from  metjne  process;  it  was  a  position 
unsupported  by  any  aulbority,  and  submiitedlhat  it  was  cv<in  there  allowed, 
that,  by  the  old  practice,  the  only  grounds  on  which  such  a  discharge  couid  be 
granted  were,  that  the  wife  was  detained  in   prison  by   the   collusion   of  the 
plaintifi'  and  the  hnsbaod.     la  support  of  the  rule  it  was  argued  that  where  a 
feme  covert  ia  arrested  in  mesne  process,   she  must  be  discharged  on  common 
appearance,  because  she  has  no  separate  property,   and  consequently   is  not 
compellable  to  put  in  speeial  bail;  and  the  counsel  urged  by  parity  of  reason- 
ing a  feme  covert  under  execution  was  entitled  to  a  like  diaciiarge;  and  partic- 
ularly in  the  present  cage,  where  the  husband  was  in  custody  on  mesne  pro- 
cess, and  capable  of  being  charged  in  execution  at  anytime;  for  otherwise  a  ^^j^^ 
woman  might  continue  in  prison  during  lifp,  hecnuse  the   husband  was  not  f„„j  ^„j 
chatted  in  execution,  and  might  not  choose  to  satisfy  4he  levy.     The  Court,  eol to aian 
after   adverting  to  the  statement  of  ibe  former  practice  in  Tidd,  and   observing  betwetin 
that  the  present  circumatancea  did  not  bring  the  case  within  the  rule  there  ata-  '!"•  P^'J"' 
ted,  aaid,  that  though  the  book  cited  as  to  (he  existing  practice  was  worthy  at-  f,'"^"^^™ 
lention,  it  could  not  be  deemed  an  authority,  as  no  case  was  adduced  in  sup-, ^  i,eep  |„, 
port  of  the  position,  and  therefore  ihat  the  decision  rested  with  the  disc-etionofjn  prison  b» 
the  Court;  contemplating  then  the  injury  that   might  arise  to  individuals,  fromsbowa.* 
(he  possibility  of  a  feme  covert  possessing  properly  independent  of  her  husband,  ^  „,^„, 
while  he  had  nothing,  but  what  alone  was  liable,  and  tlie  peculiar  nature  of  ihe  ^r  jitorncy 
pkintiff's  claim,  as  disclosed   by  the  affidavits,    they  were  of  opinion  that  they  jjiveu  Ly 
should  not  be  justified  in  ijrantine  Ihe  discharge  as  prayed.— Rule  discharged,  hmx  wbilit 

See  Tidd. -rth  edit.  I.  '^20;  Cro.  Car.  513;  1  Lev.  61;  2Stra.  1167;  ibid.  «'-■  - /^^ 
1237;  IT  R.488;  iB.  *A.I6o;  Sayer.  14^;  9llep.  11;  9Vfil3    l25;  4-;^^^^^^ 
East. 621;  3B8tP.220:  Man  Exch.  678;  S.  C.  1  Tidd.  220  ^  Bac.  Abr.  tit.„„„i2g,. 
Execution,  G.  4.  _  ii„,  „u.„ 

2.  Pott.  v.  Mbller,  T.  T.  n4T.  K.  B.  2  Sl)o,v.  1 16;.  S  P.  C«.wo;vrH'i  »""~ 
c«E.  M.  T.  1669.  K.  B.  1  Ijiv.  51.  Cooper  v.  Old.  E.  T.  C.  P.  Prac.  Reg.  h,|i,ee„ 
208;  id.  208.  Fi.-jcm  v  Duddin.  M.  T.  n45.  K.  B.  2  Sl^a.  237,  [   ,47  ^ 

In  trover  against  husband  and  wife  the  Court  refused  to  discharge  the  feme,  eniered  up 
who  had  heen  taken  under  a  cupiai  aatiifiiEundum,  unless  collusion  hetween  and  execD- 
Ihe  plaintiif  andtbe  husband  could  be  shown  to  keep  her  in  prison.  'T.  «. 

a™.,.  H.T.  1701.  K.B.I  Salk.  117.  ".ro'.i'- 

Per  Cue.  If  a  feme  covert  give  a  warrant  of  attorney,  and  afterwards  mar-  ,„„gj,  ^^ 
Tj,  such  marriage  is  a  revocation  nf  Ihe  suthority,  and  judgment  entered  there-  ven  by  a 

4°  Wi'lS's'',';  Wttksbill  i«n  another.  M.  T.  I SM.  C,  P  3  B.  liP-  f™.  ""  "• 
S.  P.  MacLso.-.  v.  Douolass.  E.  T.  I80J.  C.  P.  3  B.  &  P.  128.  S.  P.  1  Salk.^™;" 
400.  refused  Is 

Motion  to  set  aside  a  wi  it  of  execmion  issued  on  a  judgment  entered  up  on  ^  „  ^ij,, 
a- tvarranl  of  attorney,  on  the  ground  that  the  defendant  who  was  taken  under  «ha  hsvinj 
it  was  ■  married  woman.     Ii  appeared  thai  one  ol  the  defendant's  being  under  jcisd  ■•  a 
arreal,  the  other,  her  daugbicr,  of  whoie  coverture  the  pl«inli3  was  ignorant,  i'""  "i"- 
joined  her  in  the  warr.nt  of  attorney  in  C|aoslion;  that  judgment  wa.tbereou  _ 

regularly  entered  up,  end  llie  Hnughlor  being  taken  in  execution,  her  husband  _ 

discbarges  the  debt;     The  Conrt"  said,  that  by  giving  a  warrant  of  atlorney,  .^.j^  , 
the  defendant  bad  artfully  obtained  a  credit,  to  wbicb  as  a  feme  covert  she  was  |,„.b,.a 
net  entitled;  tbey  therefore  refused  tbe  applica'ion,  leaving  het  to  her  writ  efi'- •'•''<; 
error.     So.  1  B^Si  P.  8.  n,  2  fll.  903;  6  T.  B.    194,-  ibid.   4^1;  3  B,  *  P-?;"™'.^^" 
198;   1  East  16;  ibid  17;   1  H.  ri.  75.  .^    „  ^  .,„„  tioi,  goods 

5.   cIdOOa,.  v.  KcNNET.  E.  r..l776.K.  B.Cnwp.«5.  fairl,  ,.«- 

•  Aad  wb.,.  .  m.rrisd  w.m.o,  who  had   jl...  .  ..m.l  of  all.,..;.  ■"■'""'J".";| 

lbs  l«ai,  and  wm  .ll.,«.id.  ukm  ia  .Jo.alion  00  .  l-'S""";''.?  "  .if  .,^1,7^ 
.km*,™  h..ioj  ■.l.tioa  »  lb.  Errt  d.,  .t  l.m,;  II  w..  b.ld.s  lh.1  .b.  «,.ld  sat  b.  >► 
lisrad;  Triggs  v.  Trijgs.  T.  T.  181B.  Molig.  El.  Pruc.  87. 
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•d  ia  irw-       i;^  ^ag  an  aclion  of  trover  by  the  plaintiff!i,  who  were  (melees  under  the 
"^-.""marriage  Eetttemenl  of  Lord  Montfort  against  the  defendant,  Mr.  Kennet,who 
■nani  be-     was  a  judgment  creditor  of  Lord  Montfort'!',  and  ihe  other  defendant's,  who 
fgro  mar-   were  sheriU'H  offioer'e,  to' recover  cerrain  goods  taken  by  them  in  execution  un- 
ilaga  for     der  afieri/aciiu.     Al  the  trial,  the  plainlifi's  proved  Lord  Mont  fort's  marriage- 
thebMtfii  settlement;  by  which  it  appeared,  thit  the  goods  in  question,  which  were  the 
^^,         household  goods  belonging  to  Lord  Montfort,  at  his  Ijordship's  house  in  town, 
■nd  tba       and  which  were  very  minutely  particularized  in  a  schedule  annexed  to  the  fict- 
I    147  1    tlement,  were  all  conveyed  to  the  piniii'lfTB,  as  truatees,  for  the  use  of  Lord  ■ 
biwbBDd       Monlfort  for  lifo,  remainder  to  Lady  Montfort  for  life,   remainder  to  the  first 
baiog  ID       and  other  aona  ofthe  marriage  in  strict  settlement.     It  was  proved,  that  at  tb« 
poaaiiDD,  tjme  ofthe  seltlement  heiog  made,  it  was  known  Lord  Montfort  was  in  debt; 
'''^"it""'' '""  '■^   thought  the  fortune  of  the  lady  he  was  to  marry,  which    amounted  to 
urimof      iO,000;.  wuBBTnply  snflvjienl  to  pay  all  thodebts  he  owed  at  that  time,  and  had 
the  daed,     "o  'dea  of  disappointing  any  creditor;  thai  Mr.  Kennet  was  a  creditor  of  Lord 
maliM  no    Montfort  at  the  time  ofth-j  settlement;  that  Lady  Montfort  was  a  ward  ofthe 
alteration.    Court  of  Chancery;  and  the  reason  for  iocluding  the  household  goods  ioth* 
settlement  v/sa,  because  it  was  thought  Lord  Montford's  real  estate  was  not  of 
itself  autticietit  to  make  a  proper  and  adequate  settlement.    U  appeared,  also, 
that  the  selllement  was  referred  to  a  master  in  Chancery,  who  approved  ofthe 
settlemeol;  and  the  inserting  the  houschnuld  goods  for  the  reason  abovemeo- 
tioncd.     Tho  jury  found  a  verdict  for  the  plaintiA*  with  noininni  damages;  end 
if  the  Coort  should  be  of  opinion  with  the  plaintid's,  then  the  goods  were  lo  be 
returned  superficially.     The  question  wa<,  whether  the  pllrintinV,  as  trusteea 
under  the  marriage  settlement,  were  against  the  defendant,  entitled  to  the  pos- 
session oflhese  goods  for  the  purposes  ofthe  trusl  ? 

Per  Cur.  The  principles  and  rules  ofthe  common  law,  as  now  universally 
known  and  understood,  are  so  strong  against  fraud  in  every  shape,  that  the 
common  law  would  have  attained  every  end  proposed  by  the  statutes  13  EWz. 
c,  6.  andSTEtiz.  c,  4.  The  former  oflhese  statuteB  relntesto  creditors  only, 
the  latter  to  purchasers.  These  statutes  cannot  receive  'oo  liberal  n  con- 
struction, or  be  too  much  extended  in  suppression  of  traud.  The  stat.  13  £liz. 
C.  6.  which  relates  lo  frauds  against  creditors,  directs,  "  that  no  net  whatever 
done  to  defraud  a  creditor  or  creditors,  shall  be  of  any  effect  against  such  cre- 
ditor or  creditor^;"  but  then  such  a  construction  is  not  lo  be  made  in  support 
of  creditors,  as  will  make  third  persons  sufferers;  therefore  the  statute  does 
not  militate  against  any  trsnsaclion  bona  fide,  and  w^ere  there  is-  no  imagina- 
tion of  fraud,  and  soig  the  common  law;  but  if  the  transaction  be  not  buna  fide, 
the  circumstance  of  its  being  done  for  a  valuable  consideration  will  not  alone 
lake  it  out  of  the  statute.  There  have  been  several  cases  where  persons  have 
given  a  fair  and  full  price  for  goods,  and  where  the  possession  was  actually 
changed;  yet  being  done  for  the  purpose  of  defeating  creditors,  the  transac- 
tion has  been  held  fraudulent,  and  therefore  void.  One  case  was,  where  there 
had  been  a  decree,  in  the  Court  of  Chanccrv,  and  a  sequcslrntion.  A  person 
with  knowledge  of  the  decree,  bought  tho  house  and  goods  belonging  to  the 
defendant,  nod  gavn  a  full  price  for  them  The  Court  said,  the  purchase  be- 
*  Hence,  where  previoDB  lo  marringe  tlia  wifti's  >loch  in  irade.  fiimilure,  be  wera 
•uigned  10  &  tmsloo,  for  her  sep&rnre  lue,  to  ermble-.liei'  ti>  carrj  on  d  Bepaials  trading,  it 
wu  holden,  (hit  it  ihe  bosbntid  did  unt  intermfddle  iberewilh,  and  in  Ihe  absence  of 
fiaDd.iDcb  effeclilhouglifliictualing,  were  net  IJnble  lo  be'lakea  id  eiecntion  Torbu  dabU; 
Jarmna  v.  Woolotnn,  3  T.  R.  616.  abridged  anlt,  vol.  iii.  702.  And  ■  Klllemenl  after 
DiBniage  woa!d,  It  aeemi,  have  lbs  same  eflect  if  mode  in  comeqnenco  ofa  \ii\or  sgrae- 
inent;  2  Eq.  Cas.  Abr.  14S;  or  Tor  a  gnod  and  valuable  cnuHiderat ion  wilhont  frand;  6  T. 
R.  621.  Il  is  no  objeclioD  in  thsia  cBscg,  thil  there  is  no  inventory  of  Ihs  goods;  8  T.  R. 
018,'  6  Eaat  if!;  compriMd  in  the  setlleinent;  or  the  husband  being sulTe red  Id  cnrry  oB 
Ihe  Irade  inlended  Tor  his  wite;  3  T.  R.  GlSj  provided  hia  poSMnion  bo  not  incon^iilpnt 
iTilh  Ihe  deed;  8.  T.  R.  82;  Daily  v.  Smith,  abridged  ante,  vol.  3.  770:  but  n  term  veai- 
ed  in  tha  wife  berate  mnrriigc,  and  vcliicb  the  linsbaiid  i>  entitled  to  in  ber  right,  may  ha 
talies  io  execution  far  Ihe  huaband'a  dcbl;  4  T.  R.  6eB.  Under  n  fieri  facias  agninsl  tha 
wife,  who  marries  pending  the  aclion,  il  would  be  irrccnlar  to  take  the  goods  of  iha  hus- 
b«nd;  3M,  &  S.  563. 
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n^  with  B  manifest  view  to  defeat  the  creditor,  was  fraudulent,  and  theiefbr«- 
notwitbBtandiag  a  valuable  consideration,  void.  So  if  a  man  knows  of  a  judg, 
meat  and  execution,  and  with  a  view  to  defeat  it,  purchases  the  debtor's  goods 
it  is  void,  because  the  purpose  is  iniquitous;  it  ia  assisti^ig  one  man  to  cheat 
another,  which  tbe  law  will  never  allow.  There  are  many  things  which  are 
considered  as  circumHtancea  of  fraud.  The  statute  says  not  a  word  about  pos- 
session j  but  (he  law  says,  if,  after  n  sale  of  goods,  the  vendee  continue  in  pos- 
oenion,  and  appears  as  the  vissible  owner,  it  is  evidence  of  fraud,  because 
foods  pass  by  delivery;  but  ii  is  not  so  in  the  case  ofa  lease,  for  that  does  not 
pass  by  delivery.  The  atal.  27  Eliz,  c.  4.  does  not  go  to  voluntary  convey- 
•JQcea,  merely  aii  being  voluntary,  but  to  such  as  are  fraudulent;  a  fair  vol un-  [  148] 
taiy  conveyance  may  be  good  against  creditors,  notwithstanding  its  being  vo- 
lunlary.  The  circumstance  of  a  man  being  indebted  at  the  time  of  his  making 
a  ToIuDtary  conveyance,  is  an  argument  ol  fraud.  The  question,  therefore, 
in  every  case  is,  whether  the  action  done  is  a  bona  hde  transaction,  or  whether 
it  is  a  trick  and  contrivance  to  defeat  creditors.  If  there  be  a  conveyance  to 
a  trustee  for  the  benefit  of  the  debtor,  it  is  fraudulent.  The  question  then  is, 
wiielher  this  settlement  is  of  that~sort.  It  id  a  settlement  which  is  very  com- 
mon in  great  families-  In  wills  of  great  estates,  nothing  is  so  frequent  as  de- 
vises of  part  of  the  personal  e.state  to  go  as  heir-looms;  for  instance,  the  de- 
vise of  the  Duke  of  I!  ri  dg  water's  library;  the  old  Duke  of  Newcastle's  plate. 
■a  in  marriage  settlements,  it  is  very  common  for  libraries  and  plate  to  be  thus 
nettled,  and  for  chattels  and  leases  to  go  along  with  the  land.  If  (be  husband 
grows  extravagant,  there  never  was  an  idea  that  these  could  allerwarda  be 
ovBrtorned;  if  this  Court  were  to  determine  they  should,- the  parties  would  re- 
sort to  Chancery.  We  come  then  to  the  circumstances  of  the  present  case, 
which  are  very  strong.  There  is  not  a  suggestion  of  any  intention  to  defraud 
or  the  most  distant  view  of  disappointing  any  creditor;  the  very  object  of  the 
marriage  setltement  was,  that  the  lady's  fortune  might  be  applied  to  the  dia- 
char^e  ofatl  Lord  Montford'a  debts.  The  amount  of  this  fortune  was  ]0,000i 
and  was  thought  fully  sufficient  for  that  purpose;  besides  this,  it  ia  a  settle- 
ment approved  by  a  master  in  Chancery.  Most  clearly  ttie  master  in  Chan- 
cery, and  the  great  seal,  could  have  no  fraudulent  view.  But  it  appears,  fur- 
ther, that  the  reason  why  the  goods  were  inserted  was,  because  the  settlement 
«f  the  real  estate  alone  was  thought  inadequate  without  them;  clearly,  there- 
fore, it  was  no  contrivance  to  defeat  creditors,  but  meant  aa  a  provision  for 
the  lady  if  she  survived,  and  heir-looms  for  the  eldest  son.  An  argument, 
however,  is  drawn  from  the  possession,  as  a  strong  circumstance  of  fraud,  but 
it  does  not  hold  in  this  case.  It  is  a  part  of  the  trust  that  the  goods  shall  con- 
tinue in  the  house,  and  for  a  very  obvious  reason;  because  the  turniture  of  one 
house  will  not  suit  another,  and  it  was  the  business  of  the  trustees  to  see  the 
goods  were  not  removed.  If  Lord  Montford  had  let  his  houne  with  the  furni- 
ture, reserving  one  rent  for  the  house  and  another  for  the  turniture,  or  if  the 
rent  could  be  apportioned,  the  creditors  would  be  entitled  to  the  rent,  but  they 
have  no  right  to  take  the  goods  themselves;  the  possession  of  them  belongs  to 
the  truslee:i,  and  the  absolute  property  of  them  is  now  vested  in  the  eldest  son. 
Though  such  settlements  are  frequent,  no  case  had  been  cited  to  show  they  Provided  it 
•re  ^audulent;  how  common  are  seltlementa  of  chattels,  and  money  in  the  be  proved 
•tochs?  Can  there  be  a  doubt  but  they  are  good  P  Vet  the  creditors  would  be''"'*  '■^^y 
entitled  to  the  dividends  during  the  interest  of  the  debtor.  Here  there  was"^'™  f^allj' 
elearly  no  intention  to  defraud,  and  there  b  a  good  consideration;  therefore.  loY'bird 
it  could  not  be  left  to  the  jury  to  find  the  settlement  fraudulent,  merely  because  person,  u 
these  were  creditors.  The  goods  must  be  kept  in  the  liousc  fur  the  benefit  ola  inutee 
the  aon,  for  ibo 

6.  CbossvGlode,  T.T-  ]706.  K    R.  N.  P.  2  Eap.  574.  wife,  and 

The  sheriff  having  taken  goods  in  execution  against  C.  D.,  at  the  suit  of  A.  g^n"""" 
B.  The  plaintin^  brought  trover,  which  disclosed  these  facts,  that  the  goods  jj^g  ,aj,g„ 
in  qnestioR  were  the  separate  property  of  C.  D.'s  wife,  and  had  been  conveyed  b;  blm. 
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Althoflgli  K  to  ber  hy  b  proper  conreyance,  and  that  the  plainllfTwiis  duty  appointed  tni«- 
T'^m"'  'h  '^^  under  the  deed.  The  defence  was,  that  the  trustee  never  took  poiueaaion 
■  ma'dTnd  ""'  "*"*  "'*  husband  seemed  to  be  the  real  owner.  Kul  Lord  Kenyon,  C,  J, 
■aSen'  him  ^'•'^t  *^^^  ""^  prereeding  caae  was  conclusive  in  favour  of  the  plaintifi';  and  if 
to  appMr  the  trustees  take  possession,  the  change  of  property  is  complete;  and  the  hu»- 
u  iha  ow  band's  mere  possession  after  that  event  cannot  m:ike  him  the  ostensible  owner. 
Bsr  of  her  The  plaintijf proving  his  possession,  had  averdict. 

wt^'^e  '■   Edwards  V.   Bbidccs.  T.  T.  1818.   K.  B.  N.  P.  2   Stark.   396. 

live   her  '^^^  plaintiff  had  cohabited  with  and  passed  as  the  wife  of  one  A.  B.,  whotn, 

goodi  can    *he  Buffered  to  reside  in  her  huuae,  and  assume  (he  charBcler  of  its  owner.    C 

not  be  tik  D.  having  issued  «  writ  of  e.tecution  against  him,  the  officers  entered  tbe 

•D  in  eie    house  and  took  possession  of  her  property.      In  an  action  by  her  against  the 

"l^"'"''"' sberirr,  it  appeared,  that  when  the  execution  was  first  put  into  the  premisea, 

Biaiiwt        '^^  "'*'  ^^*  *^  ^  B'awife,  but  subsequently  told  the  officer  that  she  merely 

lum.*        '  cohabited  with  him,  and  that  the  goods  were  absolutely  vested  in  her.     It  was 

contended  that  A.  B.  must  he  taken  to  be  the  ostensible  owner.     But  Abbott, 

J.  held,  that  the  mere  circumstance  of  A.  B.  residing  with  the  plainlilfas  her 

husband,  did  not  render  her  property  liable  to  be  seised  under  an  executtMi 

(I/)  Effect  of  BiWKiiuPTcy,  or  insolvency,  upos  the  ihghts  and  situ.^tion 

(n)  Q^  bnnkrvptcy. 
I.  The  law  respecting  the  right  to  obtain  acommismon  ofbanhruptcy  against 
a  married  woman,  has  been  already  stated  under  tit.  I^nnkrupt,  vol.  iii.  p.  437. 
wid  in  the  nolc  appended  thereto;  from  which  it  may  he  recollected  (hat  a/«Me 
covert  could  only  be  made  bankrupt  in  those  cases,  in  which,  according  to  the 
principle  of  Marshall  v.  Kution,  nlirid^ed  ante,  p-  78.  she  might  be  sued,  and 
taken  in  execution  fur  her  debts;  via.  where  the  husband  has  become  an  exile, 
been  transported  for  life,  or  a  sole  trader  according  to  the  custom  of  London: 
and  that,  if  merely  separated  by  articles,  she  cannot  become  bankrupt;  Whit- 
raarsh.  B.  L.  6.  In  what  cases  the  husband  and  wife  must  join  in  petitiooiog 
for  a  commission,  ante,  vol.  iii.  p.  548 .  54P.  n;  and  under  what  circumstances 
4he  commissioners  may  summon,  examine,  and  commit  the  wife,  has  been  hke-  - 
wise  shown,  ante,  vol.  iii.  p,  605.  as  well  at  the  right  of  a  creditor  whose  debt 
has  accrued  due  from  the  wife  before  the  coverture,  to  prove  under  the  hus- 
band's commission,  ante,  vol.  iii.  p,  631.  and  the  effect  of  the  n.ssignment  to 
'Ihe  assigoees  upon  the  property  of  the  wife  in  the  possession  of  the  husbsnd, 
vol.  iii.  p.  757.  It  therefore  only  remains  to  notice  some  points  respecting  the 
■wife's  ehoiet  in  action,  and  what  is  technically  denominated  her  equity. 

As  the  assignment  passes  to  the  assignees  the  same  rights  ae  the  husband 
possessed,  her  chogen  in  action  oecoBsarily  pass  to  them,  who  may  reduce  such 
securities  into  possession,  subject  to  the  same  equity  of  making  a  provision  for 
the  wife  as  the  bankrupt  would  have  been  liable  to  if  he  had  sued  for  them. 

Respecting  the  wife's  right  by  survivorship  to  chost$  in  action  not  reduced 
by  the  assignment  into  possession,  much  doubt,  previous (o  the  case  of  Mitford 
V.  Mitford,  9  Vea.  87,  existed;  it  wna  howeverthere  hnlden,  that  the  assign- 
ment has  not  the  effect  of  reducing  into  possession  a  chott  in  action  of  the  wife, 
whose  right  by  survivorship  ought  to  be  allowed  against  the  assignees;  see  al- 
so Homshy  v.  Lee,  2  Mad.  Rep.  16. 

Where  the  husband  or  his  asssignees  can  come  at  the  wife's  propeity  at  law, 

a  court  of  equity  will  not  interfere   wiih  the  legal  title;  and  till  a  hill  filed,  a 

,  trustee,  who  has  the  wife's  property,  may  pay  the  rents  and  profits,  and  hand 

over  the  personal  estate  lathe  husband;  but  after  bill   filed  it  is  otherwtse;  1 

P.  Wms.  382.  n;  4  Ves.  15;  10  Vcf.  90.     But  where  the  husband,  or  his  a»- 

•  So  where  ■  lr«deiinan  inpplied  a  married  woman-  living  apart  from  her  Ijnjband,  with 
fimiture  npoii  hire,  it  waa  holden  that  he  did  nnl  thereby  diveat  himseiror  (he  right  ofpro- 
partj  in  iRi.:h  goodj,  inatniuch  aa  the  married  womnn  waa  incapnble  of  acquiriog  i(  by  any 
contract,  and  cherafore,  when  the  iberiS'tooli  auch  good*  ia  eiecation  at  the  anit  of  Ih* 
hubBad'a  eraditor,  the  Coart  held  that  trover  mi^hl  be  mainlaiaed  by  the  tradaamani 
Smiib  V.  Plomer,  IB  Eaii,  607.  abridged  anir,  p.  76. 
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HgnsM,  omneintoacourtof  eqaly  for  the  recover}' of(h«  wife's  property,  th« 
Gourt  will  impose  terms  upon  thein,  by  etipulatiag,  bb  a  consideralioa  for  lend- 
ing  its  assistance,  (hat  a  provision  should  be  made  for  her  out  of  the  fund;  I 
Atk.  I9i;  id.  -ieO.  And  it  is  equally  settled,  that  thi?  equity  will  be  adminis- 
tered at  her  own  suit  by  licr  next  friend,  when  the  subject  of  the  suit  is  of 
equitable,  and  not  of  legal,  cognizance;  5  Ves.  737.  This  equity  ia  personal 
to  the  wife,  and  the  Court  acknowledges  no  original  title  in  (he  children,  who 
can  claim  only  that  proTision  which  the  wife  thinks  fit  to  secure  to  herself;  3 
£den.S37;  1  Mad.  Rep.  453;  and  she  may,  at  any  time  before  the  esecudon 
of  (be  settlement  by  consent  in  court,  waive  the  settlement,  and  defest  the 
children;  10  Yes.  S3.  91.  But  if  she  does  not  waive  it,  it  will,  upon  her  death, 
enure  forthe  benefit  of  the  children;  and  it  has  been  decided,  (hat  an  actual 
settlement  is  not  necessary  \o  give  title  to  the  children;  and  if  there  is  a  decree 
in  a  cause,  referring  it  to  the  master  to  approve  of  a  proper  settlement  for  th« 
wife  and  children,  (3  Dick.  604;  10  \  es.  89.)  and  the  wife  die  before  any 
proceedings  under  the  decree  the  settlement  must  still  be  made  for  the  chil- 
dren. And  in  a  recent  case  before  the  Vice  Chancellor,  this  doctrine  was 
carried  one  step  further,  where  it  was  decided,  that  the  equity  attaches  at  (he 
filing  of  the  bill,  which  gives  the  Court  jurisdiction  as  to  the  property,  whe- 
ther the  bill  is  filed  by  the  wife'or  others,  and  (he  children  were  held  entitled 
to  the  benefit  of  the  equi(y  attaching  upon  a  bill  filed  by  an  executor; 
though  the  wife  died  before  answer;  I  G.  Si  J.  64. 

In  ordinary  cases,  upon  a  reference  to  the  master  to  approve  of  a  pro-  L  -_i 
per  eeltlemont,  regard  must  he  had  on  the  one  hand  to  any  prior  BCtlle- ^^^'j^^*" 
nient  of  the  property  made  by  the  husband  in  ri^bt  of  hia  wife;  1  S.  Sl^JjqI,^,^^ 
S.  250.  The  sum  in  question  has  frequently  been  equally  divided  between  propeitj  to 
the  wife  and  (he  aiisignees.  1  Mad.  Rep.  37 1 ;  I  G.  ^  J.  40.  Tut  it  seems,  snign,  ■nd' 
that  in  no  cose  will  the  whole  be  given;  II  Vea.  20;  I  Mad.  Rep.  S62;  Green  "h*"*"- 
V.  OttCj   1    S.  &.  S.  250.  .  noLiecotr 

iL\    /\f  •       I  IRe  warrsn* 

(6)  Of  inwfectifn.  „f  attoniB* 

Rx  parU  Deacoh.  E.  T.  1822.  K.  B.  5  R.  ^  A.  759.  i^  «nr<». 

The  Insolvent  Act,  1  Geo.  4.  c.  1 19,  enacts,  that  when  an   order  ia  maae  judgmeDtr 
for  the  discharge  of  a  prisoner,  the  Court  may  order  that  a  judgment   shall  be  ""d  Eora- 
entered  up  against  Huch  prisoner  in  some  one    of  the  superior   court?,    in   the  P'T  "' 
name  of  the  assignee  or  assigneca  of  such  prisoner,  and  that  auch  pi'i^onerahall  ^?l^.^^ 
execute  a  warrant  of  attorney  to  authorise  (he  entering  up  of  such   judgment,  of  ths.iD- 
and  such  judgment  shall  have  the  force  of  a  recognizance.     Under  these  pro- loiTsnt  bM, 
visions  it  was  contended,  in  support  of  an  application   for  a  mtadamtu  (o   the  it  oot  en- 
commisstonera  of  the  Court  of  In  sol  vent -Debtors,  (hat  a  feme  covert,  who  had  'i?'*^  ^  •>■ 
(lied  her  petition  and  schedule  in  due  time,  and  had  offered  to  conform  to  the  aia=niir(e<l 
other  directions  of  the  statute,  was  entitled  to  be  discharged,  and  that  no  weight  ^^  ^j^^^  -j- 
ought  to  be  given  to  the  reason  assigned  by  the  Court  for  refusing  to  allow  her  Geo.  4.  c. 
to  take  the  benefit  of  the  act;  that  she  could  not  execute  a  warrant  of  attorney,  ST.  «.  72- 
as  it  was  the  daily  practice  to  discharge  minors.      Std  per  Cur.     There   is  no 
analogy  between  the  rights  and  disabiiitieB  of  a  person  under  age  and  a  mar- Wh«re  ths' 
lied  woman;  the  arts  of  the  former  are  onlv  voidable,  the  latter  absolutely  "'''""!*' 
void.     The  commissioners  have  acted  correctly  in  refusing  (o  extend  the  be-  j™j°!!)" 
nefits  ofthe  act  to  a  feme  covert.     An  application  mieht  have  been  made  to  acting 
the  court  in  which  the  action  was  brought,  for, her  discharge  out  of  custody. —  meralj  « 
Rule  refused.      Sec  tit.  Infant;  Insolvent  Debtor.  tha  ■ervant 

(M)  Crixlva'.-  proskcution  connected  with  hcsband  asd  wirr.       T'^'K"  ^^ 
(a)    ff'hen  ike  wycUorit  not  exon^raicd  f^-oni  criine  bi/  coercion  of  her  hmband.  ^^'^*l^^ 
1,  Bei  v.  Sduinr  and  his  wipe.  SlafTord  Lent  Assizes.  J799.     Cited  I  Rut-  ,n«werable 
scl  on  Crimes,  24.  for  ibscon- 

G,  S.  and  his  wife  were  indicted  for  the  murder  of  a  boy,  who  was  bound   asseqaencei 
a  pnrish  apprentice  to  the  prisoner,  G.  S.   and  it  appeared   in  evidence,  that  of  hia 
both  the  prisoners  had  used  (he  opprentice  in  a  most  cruel  and  barbarous  man- °""'V°' 
ner,  and  that  the  wife  had  occasionally  commided  the  cruelties  in  the  absence  „„'f,[,( 
of  the  husband.     But  the  surgeon  who  opened  the  body  deposed  that,  in  bis 
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Aam^  Aa  Mgptetd,  the  bo^  died  fiiMB  debililT,  aod  w«nl  of  praper  food  ami  Bomsb- 

W  pnij  M  ^^t.  and  not  from  Ihr  .  cundf,  &c.  iv:,kh  he  hsd  reccired.  Ipoo  which 
***"■".  tojrrfiic^,  J.  directed  iLe  jorv.  ihal  as  iiie  »i:e  was  ihe  serraiarftbe  b 
T  iV*  1  ''  '^*'  "^  ^^'  '^'■^'■'^  "  proTiiic  tbe  appreoitce  »iih  5u£ckiu  ibod  and  i 
jAj  s^i,'  meat,  and  thai  »lie  was  oot  gniltT  of  any  brtaoh  ol'dulv  inDest«ctit^  to  doao; 
_utl  u  thoueh,  ir  the  busi'and  had  alloved  ber  ^i^cicoi  ibod  Tor  the  apprcniirc,  and 
i^^fior  PiB  ibe  bad  wiliijlk  wiiiiholdcn  it  from  him,  then  she  would  bate  bnn  gnillv.  Fat 
dMnna-  |,ai  here  ih^  fact  wa^  olherwise;  aod  ihereiurc,  ibouzh  in  J-.-rc  cpotcemlim  tbo 
wife  woB  equally  gu;l  y  with  faer  husband,  yei.  in  point  of  law.  sJie  cooM  not 
'  e  guiliy  of  (MM  proiiding  the  apprecice  with  EuficicBl  faod  and 
faa'iDdicud  QourishiDenl. 

ugaibei,     «.  The  QcEEST.  Williams- M.T.  1711. KB.  lOMod.  63.  S.C.  I  SaIk.3B4. 
mmiwbit  Husband  and  wife  were  indicted  for  keeping   a  bouse   of  ill   &>ne-      It  waa 

""T^^  moved  in  arrest  of  jud^men;,  that  the  hasband  and  wife  could  not  be  joinlly 
j;V^*^.  indicted,«ndBro<A'»ca«e,  2Roll.  8,  wa»c;led.  But  tf  waa  annrered,  it  waa 
aa  for  keep  IK)*  Only  for  keeping  a  bawdv-bouse,  but  for  prccnring  lewdness,  &.C.;  that 
■Bgibawd;  these  criraes  are  inlbtjr  nature  lereral:  that  husband  and  wife  may  he  foaad 
hMBc;  guilty  of  aaisaace,  bat:ery,  or  the  like;  that  the  reason  why  in  burglary,  lar- 
ceor,  &c  ,  the  wife  is  exrused.  is  because  ^e  cannot  tell  what  property  the 
P'*  E*'^  husband  may  claim  in  goods.  &,r,;  and  Ibat  tti  Hdary  term,  in  the  second  year 
■^  bouit  ^  Queen  .\jiiie,  James  Co.-k  and  bis  wife  were  joiotiy  indicted  for  keeph^  • 
bawdy-bouse,  and  the  husband  fiaed.  and  the  wife  set  in  the  pilloiy. 

Per  Ctir.  Tbe  ind:':tme!it  is  g>x-d.  Heepice  the  boase  does  not  nece—a 
Aad  dw  "'■'^  import  pmperty,  but  nmy  signify  (hat  share  of  government  which  th«  wife 
ipdiclniMt    iiu  in  a  family  aa  well  as  the  husband. 

■aneh  3-  Thk  Ki^C  v.  Dixox  j.fD  BIS  wip::.  T. T.  171-5.  K.  B.  lOMod.  335. 

cue  may  This  was  an  indiclmeti!  sgalost  D  acd  his  wife,  cbargiiif;  thai  they,  d  idcr- 

Im  ■gaioM  fuefonun,  did  unjustlvand  un)awtullr,  on,  kr.  and  divers  other  daT8,&c  keep 
T^'"f  >  common  gaming  liouse,  contrary  to  the  form  of  tbe  statute,  kc,  to  which 
tt  uicrqat  *^^  defeadaats  dcQiurted;  and  in  support  ofthe  demurrer  it  was  contended,  lat, 
eorum.  that  tbe  indictment  *bould  not  have  been  brought  against  the  husband  alon«. 
[  153]  Bnt  on  thi»  olrjeciion  being  overruled,  on  tbe  authority  of  The  Queen  v.  Wil- 
liams, tupra,  it  was  contended,  ^dly,  that  it  was  charged  in  the  indictment  Ibkl 
tbey.rf  rferijti^ciTnnn,  kept  n  gaming  bouse,  ^c,  which  was  wronK,  for  two 

fiKraons  cannot  jointly  and  H«verally  keep  a  house.  The  keeping  oT  the  bcwse 
•y  thn  husband  otid  wifo  isnot  a  ke(^pi^g  the  hou^o  by  the  husband  only,  or  bj 
the  wifooiily.  For  this  purpose  waa  ciuotfd^  Holies.  51;  in  which  an  iodict- 
ment  against  four  persons  for  using  the  trade  of  a  plumber,  against  the  form 
oftho  statute  5  Kliz,  c.  4.  f.  SI.  allr^gingthat  Ihe  four,e(ufcr>}uc  eorum,  used 
lb«  trade,  was  bold  naught,  liucauso  the  user  of  the  one  could  not  be  the  user 
of  the  other. 

Per  Ciir.  Tbe  case  in  Holies  is  not  applicable  to  the  present  case;  far 
thero  the  m-iiigof  the  trade  not  being  the  ollence,  but  using  the  trade  without 
having  served  an  apprenticeship  (au  act  to  bo  performed  by  each  singly  and 
•ovorally,)  being  an  o''e/ico  that  was,  in  i  a  own  nature  impossible  to  be  cotn- 
mitledjoinlly;  whereas  here  this  mny  he  committed  by  both  joimlv;  and  tbe 
addition  u\'vkri;u':  em-urn  is  hut  further  sprcifjing  end  corroborating  the  former 
clmrgoj  for  whoever  aays  that  both  of  them  did  keep,  &.c.,  does  in  truth  and 
conHe(|urni:c  siiy  llmt  ruch  oftliem  did  na. 
nlHrbVio  ''•  'i'"'^  Qi'-t^N  V.  FosBv.  T.  T-  1703.  K.  B.  G3Iod.  213.239;  S.  C.  1  Stdk. 
dkiedJ  aCC;  S.C.  Holt.  274. 

loni  M  B  Tliit  was  an  inilictmenl  against  tho  defendant,  a  married  woman,  as  a  com- 

onmniuu  •  And  tho  rnio  i*  jrni-ral,  th«t«  feme  eorirt  tliall  not  (nfTer  say  paniihinBiit   for  eom- 

•coid;  milting  n  bnra  lhel\,  orovon  ■  Imrnlnry,  by  the  coercion  of  hor  hmband,  or  in  hia  compui*- 

wlucb  liiDlBw  GDnalmeniKquivalenllo  coercion;  1  Hale.  45;  I  Ilnwli.  P.  C.  e.  1.    ■.  9. 

ThU  compniiion,  tiowi^ver,  lieing  onl.  ■  picKumplioD  of  law,   it  followi,  thai  if  upon  llie 

"'"' '•  liialinelty  oppcnn  [hut  iha  'vi\h  waa  not  inciled  or  compelled  to  commil  iho  of- 

'*'"'-"-''    ■---'-      ai  tbe  principal  initigalor  of  tt,  ah*  u  Bailtj  M  weil  label 

J  ifaeA  of  ber  own  voluutary  sel,  or  ^y  ibe  bars  eemmai)^ 

orb»rbaabaud,orba|uUty  «rtrcuoa,  nnrdar,  onobbery,  iaeoinpuy   with,   sr  by  tba. 
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BHMi  scoM;  no  ohjectioa  was  takcD  to  her  n«t  being  solely  liable  in  consequADco 
of  her  coverture. 

5.  Tbc  Kins  t.  Fesiyeb.  E.  T.   IG66,  K.  B    Sid.  410.    Srmb.  S,  P.  Thb 
King  ».  Jordak.  E.  T.  1669.  K.  B.  SKeb.  634. 

This  was  an  indictment  against  ifrine  covert,  wiihoul  her  husband,  fbr  en- 
grossing fiah.     After  she  was  found  guilty,  it  was  moved,  llmt   ihe  indiclment  *^'  '?'  ''''* 
might  be  quashed,  aa  she  ought  not  to  have   been  proceeded  against  without  ***"''■> 
her  hnsband,  as  the  contract  for  the  commodity  bought  was  necessarily  mads 
either  with  him,  or  in  contemplalion  of  law  for  himi  but  the  objection  was 
overruled. 

6.  Rbx  v.  IsQJiAM  ET  ra.  H,  T.  1710.  K.  B.  I  Salk.  384.  -,  -^ 

Indictment  againat  husband  and  wife  for  assault  and  battery ;  a  technical  ob-  immIi  attd 
jection  was  taken  to  the  form  of  the  indictment,  but  no  point  was  raised  as  to  battwj;* 
the  wife  not  beioe  amenable. 

T.  Tas  Kino  t.  Joh.s  and  Mart  Huimond.  I18T.  1  Leach.  C.  L.  444;  S. 
C.  3  East.  P.  C.  1119. 

A  man  and  his  wife  being  indicted  on  stat.  9  Geo-  1  c.  3^  and  37  Geo.  3.  c.OrfotMBd 
19.  it  appeared  that  the  wife  had  written  the  letter,  and  that  the  husband,  pre-  |°B  '^"^^ 
tending  to  have  found  it,  delivered  it  to  the  prosecutor.  There  being  no  evi-  '"^  ""''*'' 
deuce  to  show  that  the  husband  had  any  knowledge  of  the  contents  of  the  let-  r  jei  i 
ter,the  Court  directed  the  jury  to  acquit  the  husband,  for  he  should  have  been    >-  i 

indicted  under  stat.  30.  Geo.  3.  c.  24.  making  it  a  misdemeaDour  knowingly 
(0  deliver  a  threatening  tetter;  and  as  to  the  wife,  they  said,  that  if  the  jury 
were  of  opinion  that  she  wrote  the  letter  herself,  without  any  interference  of 
her  husband,  and  sent  it  by  him  without  his  knowing  any  thing  ofthe  contents, 
■be  alone  might  be  found  guiltyj  but  otherwise,  both  must  be  acquitted;  and, 
under  this  direction,  the  jury  found  them  both  not  guilty. 

8.  Bexv.  HiRRisos.  1756.  1  Leach.  C.  L.  47;  S,  C.  SEast.P.  C.  SJj?.      ^  ^,^^ 

The  prisoner  Was  an  apprentice  to  the  prosecutor,  and  it  appeared  that  the  bovaier    * 
prosecutor's  wife  had  continual  cnstody  ofthe  key  ofthe  closet  where  her  bus-  einnotba 
band's  plate  was^usually  locked  up,  and  that  she  had  pawned  some  ofthe  arti-  roanil  (qU 
clesofit  in  order  to  supply  the  priaoner  with  pocket  money,  but  the  articles  V  orUrra 
riie  pawned  were  not  those  which  the  prisoner  was  diarged  with  stealing;  and  "''  ',1!',!^ 
the  prisoner  confessed  that  he  took  the  articles  mentioned  in  the   indictment  gbuinBd 
from  Ihe  closet,  and  a  pawnbroker  proved  that  be  received  them  in  pledge  poMawioa 
from  the  prisoner,  but  it  did  not  appear  by  what  means  the  prisoner  had  gained  ofihe 
accetu  to  the  closet  from  which  tbey  were  taken.     The  Court   held,  that  the  8o«l*i  by 
prosecutor's  wife  having  the  constant  keeping  of  the  key  of  the  closet  where  ■'•'■'""'■S 
the  plate  was  usually  locked  up,  and  it  appearii^  that  the  prisoner  could  not  ^^'  b^ihs 
have  taken  it  without  her  privity  or  consent,  it  might  be  presumed  that  he  had  owaer'a 
received  it  from  her.     Prisoner  acquitted.  wifs  j 

{h\  When  »ht  mag  be  aeetesary  io  a  erime  commiiud  by  fur  kutbtmd. 

A  feme  coveti,  by  procuring  her  husband  to  commit  an  oflenca,  becomes 
amenable  as  an  accessary  before  the  fact,  in  the  same   manner  as  if  she  had 

eoercien  of,  bar  bsibaod,  ihs  ia  panish^blg  u  maeh  u  if  nbe  wu  sols;  Hiwk.  P.  C.  o.  1. 
■.II.  Aifdibs  will  bs  gailtj  in  iba  uaiamBDiiaraf  all  neb  orimai  nbieh,  lika  niBrtlar,  ar* 
Bia^  ill  <e,  and  irs  prohibited  bj  tbe  law  of  natnre;  4  Bl,  Com.  39;  and  ia  all  cataa 
where  tba  wifa  oSend*  alone  wilbonl  baing  in  Ihe  com  pan  j  and  nndaj  the  couewa  of  her 
boatwad.  sbaii  respooaibie  for  her  ofTenceaa  macb  ai  b  /emt  mh;  t  fil-  Com.  39;  ud  if 
a  wiTs  offead  agaiaal  a  panal  aUtBlOi  (be  buiband  may  ba  mads  a  party  to  an  actioa  or  in- 
roruulion,  and  ahall  bo  liable  to  aoawar  what  ahall  baiacOTerad  tbaraio;  1  Hawk.  P.  C. 
e.  I.  a.  1*. 

■  Or  rorelblo  entry;  1  Hate  21;  Co.  Lit.  SCT;  1  Hawk.  c.  61.  i.  IS;  or  for  keeping  a 
bawdr-hooae,  ifher  haaband  do  not  live  with  her;  I  Hawk.  P.  C.  c.  1.  a.  IS.  n.  11. 

f  Or  ahe  mny  be  comiaitled  for  disobojing  aa  order  of  bailardy;  Rai  v.  Taylor,  ■  Barr. 
1C79.  abridsed  poit. 

t  For  Ajente  covert  cannat  be  gailt;  of  felony  in  ilealing  the  property-  of  her  haaband, 
m  ean  any  peivon  be  found  ao  to  whom  the  goodi  ware  delivarad  by  her;  t  Hale.  B14i 
bit  treepMB,  it  aeemi,  would  lie  againat  each  receiver;  ibid.;  and  il  ia  npoo  thia  prinoipla 
itidatiilg  that  aproaecalion  for  a  coniplracy  ia  not  maiRtainabte  affinal  .hnaband  and 
wife,  dMy  being  only  one  penou,  aadpo>ies«ngODlj  one  will;  1  Hawk  P.  C,  c.  1i.  i-S; 
Vot.  IV  17 
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been  unmarried;  1  Hale  516;  3  Ha«k.  P.  C.  c  29.  s.  34,-  but  she  cannot  be, 
irested  as  an  acceBsary  for  having  received  her  husband  with  a  knowledge  of 
his  having  been  guilty  of  felony;  I  Hale,  47;  nor  if  ahe  conceal  a  felon  jointly 
with  her  husband;  id,  [  Hawk.  P.  C.  c.  1.  s.  10. 

(c)   Degree  oj  gtiill  incatfed  by  wife  /.illiiin  her  hiitbdnd,  or  vice  veua. 
The  25  Ed.  3.  a-  5.  c.  2.  makes  it  petit  treason  for  tlie  wife  lo  murder  her  hus- 
band,    A  wife,  though  divorsed  a  miiaa  et  Uioro,  ia  within  the  Htatute,  because 
the  vincuUim  matrimonii  subsists;  but  otherwise  ifthere  be  a  divorce  cauia  con-^ 
languimnUalia  or  prtectn'racliis,  fur  t ho  the  vinculum  is  dissolved;  I  Hale.  380; 
I  Hawk.  P.  C.  c.  32.   B.  9;  4  I;lac.  Com.  203.     Feing  a  wife  de/aelo  is  not 
[  155  ]    suflicient;  and  t.^iereforc  if  A  ba  married  lo  B,,  and  during  that  intern: a rriftge 
marry  C.  the  second  tnarriiige   being  void,    A.    is  not   a  wife  within   ibis  rule, 
(hough  perhaps  she  might,  under  circumstaDceB,  be  considered  as  a  servant, 
if  she  cuhubit  nith  C,  and    he    finds   her   necessaries  for    her  suhsislence;   I 
Hale.  380;  but  the  learned   writer  adds  (oniin  (jHcere.      Tut  a   huabsod  cannot 
be  guilty  of  peiil  treason  by  killing  his  wife;  for  ihore  is  no  reciprocity  of  obe- 
dience and  subjection;  I'llawk.  P.  C.  32.  s.  >).     To  establish  the  oflence  of 
petit  treason,  two  witnesses  are  necessary;  I  Ed.  6.  c.  12.  s.  22. 
(S)  When  she  may  be  arrrsted,  &c.  for  offlncea,  and  procetdinps  incident  Oiertlo. 
A  married  woman  who  has  committed  any  otTenco  which  subjeclB  hir  lo 
criminal  prosecution,  may  be  apprehended;  Res  v. Taylor, S  Burr.  1680;  and 
the  warrant  or  summons  may  be  issued  against  her  alone;  id.     When  the  is 
The  rale     bailed,  the  recognizance  can  betaken  only  from  the  sureties;  see  aiile,  vol. 
'taDd  ^     iu.  p.  319;  Petersdorff  on  Pail,  510. 

wifecasnat  W  f^heK  a  feme  c-rerl  h a prjseeulrir,  hv\t  fenrgniiouct  i*  lobetalen. 

be  witueei-      Under  the  statute  1  &  2  Ph.  ^-  M.  c.  13.  s.  5.,  and  2  Ph.  &.  M.  c.  10.  s.  2. 
es  fer  or      which  empowers  magialrutes  to  biod  over  witness  t"  give  evidence,  a  feme  eo- 
■isiaat        Tert  cannot  be  a  party  to  the  recognizance,  but  it  is  compulsory  upon  ber  to 
mcb  other,  g^d  athcrs  to  be  bound  for  her. 
'PP''.","*  (/)   Eridence. 

TmZc"  1-  M.»ni  Gr.oo's  case.  M.  T.  16.59.  K.  B.  T.  Raytn.  1. 

vil  proceed  The  defendant  was  indicted  under  the  slat.  1.  Jac.  I.  c.  12.  for  bigamy. 
iDgs.  The  first  husband  being  called  ss  a  witness  lo  prove  the  marriage,  the  Court 

Exceptln  unanimously  refused  to  admit  his  testimony,  and  said  that  a  wife  could  not  ba 
h  Vtre*-  "'''"'*'<^'' "•  g'^*' ^"■'^^""'^  against  her  husband,  nor  the  husband  against  the 
J*       ""     wife,  in  any  case  except  in  prosecutions  for  high  treason.     See  1  Br.  and  Gold. 

47;  Co.  J,it.  66;  1  Hale.  301. 
Or  where    2.  Rex  t.  Azir.  T.  T.  1724,  K.  B.  1  Stra.  G33,  S.  P.  Anon.  E.  T.  2708.  K. 
tlie  bee-  P.  1 1  Mod.  Rep.  224. 

baadiein-  On  an  inilictmont  against  the  hushnn-^  for  an  assault  upon  the  wife,  the 
dieted  r«t  cijief  Justice  allowed  her  to  be  a  good  witness  for  the  king  t  S.  P.  Ful.  N. 
?  P™r™  P.  286;  1  Hale.  301 ;  1  St.  Tr.  393;  Hutt.  1J6;  I  Phil,  Ev.  70.  Sd^dh. 
f  156  1  '■  R*^^  V.  Locker,  Wainivright,  and  wife.  H.  T.  1804.  6  Eep.  107. 
the  wife.*  '^*  defendants  were  indicted  for  a  conspiracy;  the  defendants  defended  se- 
parately, and  appeared  by  dilFereol  altornfiys,  Wainwright's  counsel  pro- 
Bat  eeniiat-  posed  calling  Locker's  wife,  on  the  ground  that  although  the  wife  could  not  be 
entljr  with  a  witness  for  her  husband,  yet  that  the  defendant  Waimvright  mighr  make  use 
the  goneiei  of  her  testimony;  but  Ljrd  EllcTiborough  refused  to  receive  the  evidence,  on 
"'indiou  "'^  ground  that,  if  all  the  other  defendants  were  acquitted,  the  husband  must 
meat  for  °^  necessity  be  acquitted;  and  she  ^?ould  then  in  eSisct  be  giving  evidence  fnr 
*  Or  on  in  indictment  for  bigamy,  [he  (econd  wife  is  k  cnmpulenl  wilneu  againsl  ihe 
dafendBBt,  the  fiist  ntniriags  being  previomljF  proved,  for  the  second  muriife  in  voidj  lee 
peit,  tit.  Polygnmy. 

t  Or  for  asiiating  another  in  committing  ■  rape  upon  his  owe  wife  \  Rex  v.  Lord  Aud- 
)«y,  1  H,  T.  3»S;  or  upon  an  indictment  for  forcible  abduction  and  mairiage;  see  anie, 
vol.  i.  p.  86;  or  apon  an  iiidictment  against  the  hasbund  for  (ha  mnrder  of  hin  wife  ;  ibe 

dying  derlaraliona  of  the  wife  era  rece 

1  Lsaeh.  C.  L.  BOO;  S.  F.  Danslai'a 
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•  y,\h  «f 
.dlledon  behalf  of  a  co-defendant,  ihoagh  ihe  purlins  njipear  ni.^iletenA  (epHrnUlj  ;*  omiDat  be 

4.  Rgx  V.  Fredericic  and  TRicr.  T.  T,  1737.  K.  B.  2  Sira.  J095.  Or  od  » 

The  defendsnts  were  indicted  for  a  joint  as^nult;  at  the  trial  it  was  insieled   indicimcnt 
Ihat  the  wife  of  Tracy  nni^ht  be  examiDcd  for  llje  utiier  defendant ;  but  material  for  an  ■•- 
erifcnce  having  been  adduced  against  the  hushnnd,  and  it  being  a  joint  tre»-  ••"''' 
pass,  and  impossible  to  separate  the  ca^es  of  the  (wo  defendants  in  tlie  account  ^™  „ri|« 
lo  be  given  of  the  transaction,  the  Ciiief  Justice  refused  Ii>let  her  be  examined,  ^^.^thad- 
6.   Bex  v.  the  ivhaditavts  r>p  Cliviol;r.  H.  T.  1788.  K.  B.  2  T.  R.  263.      uU  emmI 

On  an  appeal  ogain.it  an  order  of  removal  of  a  pauper,  and  also  of  a  woman  be  Mperal- 
ashia  wife,  Ihe  respondeat  having  proved  tlie  marriage,  the  appallanlfl  called  sd. 
Ibe  pauper  for  the  purpose  of  proving  his  former  marriage  with  another  wo-  Andiihae 
man,  but  he  swore  directly  the  reverse;  they  then  called   (he  woman  to  prove   '"'^'jj'r 
the  alleged  former  mnrringe.     The  justices  at  the  sessions  rejected  the  wit-  ™j„^  ^ 
aeM,  and  this  Court  determined  that  she  was  not  comjietent  to  ^ive  such  evi-  wtfecaraot 
(fence.      Ai'iifil  and  Grose,  Juatiee^,  (the  only  judges  in  coiirti  being  of  opinion  ba  idmiited 
ttnl  a  husband  and  wife  could  not  be  permitted,  from  a  principle  of  public  po-  lojive  tjt- 
licy,  to  give  any  evidence  that  might  even  Unit  lo  criminnle  each  other;  that  the  ^^ 
objection  is  not  confined  merely  to  cases  wf.ore  they  are  directly  accused  of  a  J^Ij!,  ,. 
crime,  but  even  in  collateral  cbsea,  if  their  evidence  lends  llial  teay,  it  shall  not   ()„  erimi- 
be  admitted;  for  although  the  evidence  of  one  cannot  be  used  against  the  natiea  of 
othfiron  a  subsequent  trial  for  the  oJTence,  yet  it  might  lead  to  a  criminal  the  other, 
charge,  and  cause  the  other  to  be  apprehended.     See  ^  Lord  Raym.  753;  Ca.  """  '"  ■ 
Temp.  Hard.  264.  'J^ 

6.  ThsKimg  v.TREir»n*BTTA\TSOEAi.i.  Saints,  Worcester.  E.  T.  1817,     mot  1 
K.  B.  1  Phil.  Ev.  63-  3d  edit-  kJmm 

The  respondents  removed  a  pauper  to  the  place  of  her  maiden  settlement,  »]«  msou 
and  produced  Ann  Willis  to  prove   her  own   marriage   with  G.  Willis i  th«  ap-  toogentfa], 
pell aut'i  objected  on  the   ground  that    they  intended  to  prove  the  subsequent   Bbdcaanat 
marriage  of  G.  Williswith  the  pauper.     The  sessions  received  the  evidence  f^"*^^"*" 
of  Ann  Willis,  who  proved  the  marriage;  (he  respondents  then  proved  the  roai-  iJfBij,^, 
den  settlement  of  the  pauper,  in  the  appellant  parish,  and  her  marriage  with  G.  laoi, 
Willis  subsequently  to  the  first  marrin.ge;  the  appelant's  then  objected  that  the 
the  teslmony  of  Ann  Willis  ought  to  be  struck  out.  The  Court  of  King's  Bench 
held  that  the   evidence  'was    unobjectionable   when    received,    and  could  not 
■Bbsequantly  be  expunged:  that  the  evidence  was  admissible,  since  it  did  not  di- 
rectly criminate  the  husband,  and  could  not   afterwards  he   used   against  him, 
or  m^de  the  ground-work  of  any  future  prosecution.     The  Court  further  inti- 
■Mted,  contrary  to  the  case  of  King  y.  Cliviger,  that  the  former  wife  would 
have  been  competent  to  prove  the  marriage,  even  although  the  EubsequsaC  Atleaetia 
marriage  had  been  previously  proved.  "'  "** 

7.  Brocghton  V  Habpu*.  H.  T.  1701 .  K.  B.  2  Lord  Raym.  7M.  ""  '  "•" 

The  plaintiff  made  title  to  lands  as  son  and  heir  of  A.  B.  and  C.  D.  his  wife  ^_^^ 
in  tight  of  C.  D.;  and  the  defendant's  case  was,  that  A.  B.  was  married  to  a  to  give  •■/ 
former  wife  then  living,      Gould,  J.  admitted  the  woman  to  whotn  A.  B,  was  iTidenos 
supposed  to  be  married,  to  prove  the  former  marriage;  but  aflarwards  aa  th«  eharfisg 
reports  state,  tlie  same  cause  being  heard  upon  the  Kame  title,  between  the  *'^  ^"*. 
same  parties,  Hoii,  C,  J.  after  debate,  refused  to  admit  the  former  wife,  as  a  ,",(fa^^ 
witness  to  prove  the  former  fact. 

*  And  in  such  a  caie,  lb?  wifa  of  oae  of  the  eoaspiratora  ihanlil  Dot  ba  allowed  to  give 
evidence  acainat  any  of  the  olben,  aa  te  as;  act  done  b;  bim  in  fiirtharanee  of  the  eei»i 
inon  design,  particularly  after  evidence  given  oanQeDlinjt  tbs  hnibaDd  witb  lbs  defendsMI 
lo  Ibe  general  acheiiie:  Arcb.  Crim.  PI.  ST.  lal  edit.  In  Lord  Hala'a  P,  C.  801.  the  rat* 
i(  Ihna  staled ;  "  a  woman  is  not  boand  to  ba  ■nom.  or  lo  give  ev idenea  against  snollMr, 
ia  cane  nf  thetl,  be.  if  her  hniband  be  coaocned,  thoifh  it  be  material  BpinM  snetiM* 
and  001  directly  agiiinst  her  hiubaud." 
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yarmtrBi     See  Tit.  humrmtee. 

3Sarr(crs>      „  ,„ 

(A)  What  COS9TIT0TB*  THKoFFEKci,  p.  157. 

(B)  Indictment  for,  p.  158, 

(C)  Infoemation  fok,  p.  159. 

(D)  TniAr.,  verdict  and  judome.vt,  p.  169. 

(E)  PUNIBHMEST  FOR,  p.    160, 

(A)    What  CONSTITUTES  THE    OFFENCE. 

Rbi  v. H.  T.  1 685.  K.  B,  S  Mod,  97. 

Ab  •iMtnpi  On  an  indictment  lor  barrelry,  iha  evideace  was  that  one  G.  was  ftrrested 
BMiorxiA-^  the  Buit  ofC.  for  4000^  and  brought  before  a  judge  to  give  bail,  and  tltat 
[  '^  ]  the  defendant,  a  barrister  at  tow  then  present,  did  eoUcit  this  suit,  when  in 
tar  ««i.ri'i^^|j^  ^^  ^^^^  ^^^^  (j^p  q  „^  indebted  to  G.  in  2C<W.  and  that  he  did  not  owe 
I^to  ™i;  the  said  C.  one  farthing. 

■>d*ppr^      Herbert,  C.  7.  was  first  of  opiaion  that  this  might  be  a  maintenance,  but  that 
BooUter,  M  this  was  not  barretry  unless  it  appeared  that  the  defendant  did  know  that  C. 
'>*"*^7-*    had  no  cause  of  action  after  it  was  brought.     If  a  man  should  be  arrested  for  a 
trifling,  or  for  no  cause,  this  is  no  barretry,  though   it  b  a  sign  of  a  rery  ill 
*?^^"°*  Christian,  it  being   against  the  express  word  of  God;  but  a  man  may  arrest 
M  l^TuBf  another,  thiotiing  he  hath  a  just  cau.ie  so  to  do,  when  as  in  truth,  he  hath  none; 
ba  goiltj  of  for  he  may  be  mistaken,  especially  where  there  hath  been  great  dealings  be- 
dwar         tween  the  parties.     But  if  ttie  design  was  not  to  recover  his  own  right,  but  on* 
ftaaa.  t       \y  loruin  and  oppress  his  neighbour,  that  is  barretry.   Now  it  appearing  upoa 
the  evidence  thtU  the  defendant  eilertained  C.  in  his  house,  and  brought  seve- 
ral actions  in  his  name  where  nothing  waa  due,  that  he  was  therefore  guilty  of 
that  crime.     See  2  Lord  Raym.  1348;  3  Bac.  Ab.  534;  8  Mod.  330;  13  Mod. 
616;  Cro.  Jac,  6!17;  Dyer  249;  2  Inst.  216. 

(B)  Indictment  for. 
1.  Rex  v.  Hakdwicke.  E-  T,  1665.  K.  B.  1  Sid.  282. 
Tb»  i^iei-  jj  ^jyj  indicted  at  the  sessions,  and  judgment  was  there  given  against  bim, 
12^,^  that  he  was  a  promoter  of  suits,  and  a  common  oppressor  of  his  neighbours, 
ilioaid  '^^  w  fined  WOl.  The  judges  all  agreed  that  the  indictment  was  not  good 
oh*rg«  th*  without  the  word  barrntor,  and  the  great  reason  was  because  all  the  precedenta 
daTaadut  are  so,  and  therefore  the  judgment  was  reversed;  but  they  said  that  the  find- 
withbaiai  ing  him  to  bo  a  common  oppressor  of  his  neighbours,  was  good  evidence  to  find 
twxafsr't  '*'"'  £"'''7  of  barretry,  and  consetjuently  they  bound  H.  to  tiis  good  behaviour, 
-_ J  _.i-j  <L-,  .u . — j-L.  ;_j;_.  j,^  again  with  the  words  Barrator.  & 

imon  qnanwUer  in  hii  oirn  eaiw;  8  Cro.  86.  b.,  or 
■uiti;  Co.   Lit.  i6S.  i;  irhotber  in  Conrta  of  record 

.. inrerior  tribnpal*,  ibid.      If  s  parly  malieioualj  parebue  a    tVfpUcavU  for  tba 

pMoatOMiTarosaeonipomlloni  8  Ca,  81.  bi  or  if  he  iovant  or  pniinataate  TbIw  rnmODn, 
irheraby  diicord  iriM*;  Co.  Lit.  968.  b;  S  Co.  96.  li.  he  ia  inilty  of  (be  o9eDca.  Bat  if 
ha  ipendt  tDOBay  in  the  lawAil  tiiits  of  another,  faa  ii  not  a  burraiar;  1  Roll.  990.  eten  if 
tiM  acliua  prore  DllimatatT  grODndleai;  3  Hod  97.  ■. 

t  Or  an  nlloniBy.  1  Rol.  855;  And  formarly  a  TeniB  covert  contd  net  be  a  barretrMl; 
1  Rol.  Rep.  99;  Ihongb  this  opinion  neeui*  now  qaaalioaable;  Hawk.  p.  c.  p.  248. 

X  FroiD  tbk  it  would  aeein  tu  rollov,  that  a  penon  caanol  be  a  barrator,  in  reepeet  of 
oae  aat,  for  that  woald  not  malie  him  acomiiiDo  barrator.  It  ia  oat  sateoliat  la  alledg* 
in  an  iadiotniaot  for  thii  oSence  aav  pnrticnlar  pJaoe  where  it  was  committed;  for,  from 
thenitnra  oflhe  crime,  which  consiiu  in  Iht  repetiliou  of  tevcrat  acta,  it  aiaat  be  sop- 
poied  to  have  hippanad  ia  aeveral  placos,  and  tharefore  it  ia  faoJtien  that  the  trial  most  be 
from  the  body  of  the  eonnlj;  Cro.  Jac.  S  27;  Cro.  Eliz.  195;  I  Hawk.  H- C.  244;  3  Hawk 
F.  C.  c,  3S.  *.  St.  Thia  being  an  ofFonce  at  eotnmon  law,  (thoaah  the  aUl.  8  Edw.  8.  c. 
1,  direeu  the  mode  orpanislung  it)  if  Ibe  indialnieol  conctnde  Bgainn  the  foim  of  the  sla- 
IMe,  hieMod;  andancb  words  may  bo  rejected  ai  surploMge;  Cro.  EIi&  148;  1  Saand. 
181.  Bat  the  indictneat  man  conclnde  agsinst  the  peace,  otbarwiao  it  ia  iaapfficieDt;  CiO. 
Jeo.  6IT.  In  Bamee  t.  ConaUnline.  Yelv.  46.  it  wai  ndjudged,  thai  joalieu  oPpeace,  aa 
•Mb.  bare.  byvirtaeoftlMcainmiasioDorpeBce,  aatborityto  inqnire  and  hear  Ihia  offence. 
wilhoBl  aojipecial  aommiaaion  of  ajor  and  tarminer;  and  tharefore  ia  an  action  for  pro- 
earing  the  plaialiO' to  be  indiclMl  aiaaommon  barrator  befoto  A.  B.  and  C.  D. ,  jnsticei  of 
tba  peace,  and  alio  atiigned  to  hear  and  delermint  divtri  /eloniei,  tc.  and  that  he 
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2.  Itrmn  y  Mookk-  T.  T.  I6dd.  K.  B.  1  Lord^BB^m.  490.  [  '^d  J 

Per  Gould,  J.  In  uidictni«nt  for  barretry  the  iadictmeRt  is  gBDeral,lbecBii«e  And  tsifv 
it  eoiwista  of  multiplicity  ot  factii;  but  the  Court  in  justice  will  compel  the  pros-  *?''*  P"*^'" 
ocutor  to  msaign  »oine  paTticular  inatancea;  and  ifhe  proves  then, -be  shall  b«  \"™  '"" 
admilted  to  prove  aa  Dpany  more  of  them  as  be  pleases  to  aggravate  the  fine. 

(C)    I,rO,M,T,0,  FOR. 

.  Id  an  infonnalioD  for  barretry,  it  was  said  that  the  defeudant  stood  upon  bis 
protection,  but  Per  Cur.  There  is  no  protection  in  case  of  breach  of  th« 
peace,  nor  sgaiast  a  rule  of  K.  B.      Freem.  Rep.  359. 

(D)  Trial,  fviRDicT,  and  judomert. 
1-.  Rkx  v.  Uhlin.  K  T-  IG70,  K.  B.  3  Saund.  308.  A  *eraci 

J.  U.  was  indicted  at  the  assizes  of  common  barretry,  which  being  removed  >■>  .be  K- 
into  this  court  by  eerliorati,   he  sppeired,  and  pleaded  not  guilty,  and  of  this  ^'  ^'*i^  ^ 
he  pnta  himself  upon  the  country  and  Thomas  FaDsbaw,  krt.  coroner  and  at-  jj^j^,  ^'' 
tomey  of  our  I>ord  the  king,  in  the  court  before  (he  king  himself  likewise,  and  g^  ,,  -J^ 
the  verdict  found  that  the  said  J.  U.  iaguilty  of  tbe  premises  in  tlie  indiclment  dicimvnt 
specified  and  laid  to  his  charge  in  manner  and  form  as  the  said  T.  F.  n-ithin  for  bam> 
complains  against  bim.     It  was  moved  in  arrest  of  judgmeDl  that  the  verdict  ^-  nmar- 
waa  insufficient;  because  the  defendant  is  not  found  guilty  generally,  but,  only  ™  "f,  y** 
that  be  is  guilty  modo  el  forma  prowl  prod'  T.  jP.  vernte  evm  qutntwr.     Where-  ih^^jl^ 
as  in  tact  (be  said  T.  F.  had  not  complained  against  the  defendant,  for  this  was  in  q,,,,     ' 
Dot  an  information  exhibited  in  this  court  bv  the  said  Sir  T.  F.  but  an  indict-  lenw,  gaU 
mentiD  the  country;  and  the  said  Sir  T.  F.  did  only  join   issue  for  the  king;  ly  >a  maa 
which,  if  the  indictment  had  remained  in  the  country,  the  clerk  of  tbe  apsizes  "''  ""1 
ought  to  hare  done,  and  this  tiiult  was  not  aided  by  any  statute  of  jeofails,  be-  ^?  iT*  g 
CBUae  this  case  was  excepted  out  of  all  tbe  statute  of  jeofails,  and  thereupon  ^,„pj^JQ,' 
cur'  adci»are  tohiit.     But  afterwards  the  Court  over-ruled  the  exception,  and  ofhim,  wu 
adjudged  the  verdict  sufBcient,  because  the  words  luodo  el  forma,  Sfc.  was  mere  boMeo  nt 
mrplussage;  for  tbe  defendant  is  found  guilty<re   prcmitivt  i»  indict''  iifra  ape-  ^uaal, 
H/!fa(o  inteHiu  ec  imposil' which  is  a  complete  verdict  ot  itself;  without  saying    -  _ 

more,  and  the  aubsequent  words  are  merely  a  void   surplussage,   wherefore    >■  J 

judgment  was  given  against  tbe  defendant.  But  because  it  seemed  to  the  .  ,  .  . 
Court  to  be  a  malicious  prosecution,  which  had  been  for  a  long  time,  viz.  aev-  m"„,'co°  * 
en  years,  a  small  fine  was  set  on  the  defendant  tbs  oRaac* 

2.   Rzx  V   RiTNER.  T.  T.  1664-  K.  B.  Sid.  214.  ne.d  not 

Error  assigned  to  reverse  a  judgment  in  an  indictment  fox  barretry,  because  ■■>  how 
it  is  that  he  £all  be  fined  lOOl.  and  be  of  the  good  behaviour,  without  saying  j?"?  '^" 
how  long,  and  BO  uncertain;  but  the  record  was  that  he  should  be  fined.     -^  |ho  id  b* 
M/ferius  ordinffliin*  rs(,  that  he  shall  be  of  the  good  behaviour;  and  therefore  bo^gj  f^, 
the  Court  held  that  the  good  behaviour  as  it  is  here  entered,  is  no  part  of  the  hi<  pood  ba- 
judgment,  but  Ibey  seemed  to  doubt  if  it  had  been  entered  in  apt  words  wheth-  haTiDar. 
er  such  uncertainty  would  not  have  hurt  tbe  judgment, 

3.  Rex  v.  Nurse.  M.  T.  160T.K.  B  Sid.  148.  A"**.'^  !» 

One  N.  was  indicted  for  barretry,  and  found  guilty,  and  had  his  judgment,  ^ojar  liod 

vraa  acqoittEd;  upon  oyer  of  ihn  rocorrl,  it  sppoared  lo  hsTe  been   before  jiiitiett  of  tht  igrminar 
peaee  onli/,  nhireupon  ihe  derendaat's  damurrad  for  lbs  vatiiiDCa.       Bnt  it    was  haldan  in,je,d  ^f 
that  th»™  wai  no  varianoo,  bucaiua  justieei  hava  nn  Bnlhorily  lo  hear    and  inqnira  the  of-         j  jgij,, 
feoceof  buTetr;,  wilbout  inir  ipaclal  coaiiDusiuD  of  oyer  Hiid  tHrmiaer;  2  Bl.  Rap.  lOSO.  ~       it  will 
■  Thoa;b  it  is  now  aalublidbed  tbJI  sn  indiclnieni  Tor  baiTstry  la  a  gsneial  farm,  ilatinK  h/hut 

ibe  defeodanl  to  ba  a  comouin  barrator,  without  ■howing  any  pirliculdr  heia,  ia  good;  2 
Hawk.  P-  C.  6  fcl.  edit.  And  in  Rex  v.  Clayton,  2  Keb.  409,  an  eiceplion  to  an  iclian 
of  barravy  waa  taken,  because  it  is  only  s«id,  ad  ititianem  pact's  trttt'  cDrurnjtMlieiortu 
prole  West  Riding  in  Yorkshire,  tent  pf.T  adjornamtntum.,  and  does  not  say  il  wu  ae- 
IiuIIt  adjonrned,  noi  before  whaljuslici.  Sed  non  allocalvr.  Tor  Ihe  RraijuticBs  goM 
to  aJI,  and  it  «•>■■  said  ad  eammttnt  doeumenlvim  divtrtorum,  and  does  not  say  omni- 
tint,  as  in  cads  of  ■  highway.      Seil  non  allocatur.  Tor  il  issaSicieal,  ai  inciua  ofiiidiet- 

menl  for  a  couimon  acold. 

t   An  ifldicImSDl  for  barratry    at  ths  sessions  of  tbe  peace  may  be  tried  on  Ihe  sBma  day 
a>  itie  indiclnient  isfoaod;  Jenk.  Gil.  p\.  9. 

irrit  of  leatitDlion  lias  for  a  alrangei  lo  the  record;  and  Holl,  C.  J.  Ifit  did,  il  uut  be  by 
scire/aciat;   i  Show.  Z81. 
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1 14  BARRETRY.— Ptmif AmenZ/OT-. 

Ifamanot  AfleawKTilB  he  brought  a  writ  of  eiTAr  and  assigned,  amoAg  other  thinga,  that 
My,  •olwi  it  ^jg  tpjgj  ),y  (j,8  justices  of  oyer  and  temiinor  at  the  next  assizes,  which 
eni'  whcf  could  not  be,  but  it  ought  to  be  before  juatices  of  gaol  delivery.  And  the 
bm'bean      Court  were  ot  opinioti  that  judgment  should  be  reversed  for  these  errors. 

round  guil  (£))||llMSKMK'iTrOR.* 

ijof  barrs  Ry  the  l^  Goo.  1.0.2!).  B.  4^&de  perpelual  by  2]  Geo.  2.  c.  8.  itisenact- 
irj,  fhill  ^^  (hat  if  any  poraon  convicted  of  cummon  barrelry  shall  practice  as  an  attor- 
Hich'"thej'  "*)''  "ol'<^^*"'i  *>'  agent,  in  any  suit  or  action  in  England,  the  Court  in  which  it 
■hau'li*  shall  be  brought,  ahaU  upon  complaint  or  information  examine  the  matter  in  a 
traatpancd  summary  way,  in  an  open  cohH;  and  if  it  shall  appear  thai  the  person  com- 
for  MTsa  plained  of  has  oSanded,  shall  cause  such  offender  to  he  transported  for  seren 
J""t        years. 

r  i6r  1  »«rt(ster,J 

ir  tbs  iniM  See  tits.  Arbitration  and  Award,  Atotton,  Arrest,  Prisoner,  Attorney,  Trial . 
Dfooan  n-  Inquiry,  Writ  of, 

'"*  dL""  '■  ^^^  ^  Gael's  Inn.  E.  T.  1780.  K.  B.  I  Doug.  353. 

haMHap      An  applicalioa  was  made  for  a  nwtMliimua  to  be  directed  to  the  benchers   of 

■ml  to  itu  Gray'a  Inri  to  compel  them  to  call  the  prosecutor  to  the  degree  of  a  barrister 

11  jodgM,    at  Ibiv.     On  a  rule  to  show  cause,  it  appeared  that  the  bencher  had  rejected 

■inoc  ■         him  on  the  ground  that  he  had  been  discharged  under  an  insolvcDt  debtor's  act. 

•""■•^f"      It  also  appeared  that  he  had  complied  with  all  the   usual   requisites,  such    as 

^^j"l^       paying  the  dues,  and  performing  exercises-,  and  the  two  societies  of  the  Inner 

comM)  hi*  '"*'  ^^i'^'^le  Temple  had  been  of  opinion  that  the  ground  of  rejection  was  not 

adaiBHon.    Sufficient,  though  Lincoln's  Inn  was  of  opinion  that  it  was  a  valid  ground  of 

rejection.     Per  Ctcr.     The  original  inslilulion  of  the  inns  cif  court  no  where 

precisely  appears,  but  it  is  certain  that  they  are  not  corporations,  and   have   no 

constitution  by  charters  from  the  crown.     They  are  voluntary  societies,  which 

for  ages,  have  submitted  to  government  analogous  to  that  of  other  aeminariea 

of  teaming.     But  all  the  power  tbey  have  concerning  the  admission  to  the  bar 

is  delegated  lo  them  from  the  judges,  nnd,  in  every  instance,  their  conduct  18 

subject  to  their  control  as  visitors  (see  Dugdale'a  Originea  Juridicialea.)  From 

the  first  traces  of  their  existence  to  this  dav,  no  example  can  be    found  of  an 

interposition  by  Ihe  courts  of  Westminster  Hall  proceeding  according  to   the 

feneral  law  of  the  laud;  but  the  judges  have  acted  as  in  a  domestic  furum. — 
'he  only  case  in  which  an  attempt  was  made  to  proceed  in  this  conrt  is  report- 
ed in  March.  One  Booreman,  a  barrister  of  one  of  the  Temples,  having  been 
expelled,  he  applied  for  his  writ  of  restitution,  hut  it  was  denied,  "because 
there  is  none  in-the  inn  of  court  to  whom  the  writ  can  be  directed,  for  it  is  no 
body  corporate,  but  only  a  voluntary  society,  and  aubmilling  to  government; 
and  Ihe  ancient  and  usual  way  of  redress,  for  any  grievance  in  the  inns  of 
court,  was  by  appealing  to  the  judges."  In  Townsend'^  case,  reported  by  Sir 
Thomas  Raymond,  it  ia  assumed,  ArfifTifndo,  that  DO  mantfamtu  will  lie  to  the 
inns  of  court.     The  first  reason  stated  in  March  is  not  the  true  one.  The  ae- 


Ab.  BOB; 

t  And  befDrs  ihal  statnle.  sn  BUomDy,  opan  barratry  being  proved  aglinit  him,  w»  «r- 
dsred  ro  be  attack  off  the  roll,  and  fined  60^ 

i  Bairisten'are  coausellort  lenrned  in  the  law,  and  admitted  to  plaad  Kt  (£e  bar,  to  pro^i 
tecl  the  iatersBt)  of  those  litigant  parliei  uiihtbe  DiBnagemeat  of  wboie  snila  they  may  b« 
•ntmSBd.  Thej  are  Irrmedjurii  consult!,  and  wore  anciently  deiignaled  apprenHeea 
«t  ibe  U«  (in  I.Blin  apprentieii  jurit  nobiliorei),  from  (he  French  a;ipr«n(fr(,  to  learn. 
To  qnalifj  a  Mudent  to  be  called  io  the  bar,  he  niuirf  have  been  a  member  of  one  of  th« 
inin  nf  court,  viz.  Inner  Temple.  Middla  Temple,  Lineoln'a  Ino,  or  Gray'a  Inn,  for  fiv« 
yean,  unlem  he  has  taken  the  degree  of  M.  A.  or  B.  L.  in  either  of  Ihe  UnJTBraitiei  of  Ox~ 
ford.  Cambridge,  or  Dublin,  in  wliich  caie  three  yeam  will  be  aafGcient;  daring  which  p«- 
riod  ha  mant  keep  1  2  term]  comtnona  in  iha  hell  nflhe  society  la  which  he  helonga.  8ta- 
denU  intended  for  Ilia  Iriih  bar.  besides  keeping  nine  lernia  in  Ihe  Kinj'e  Inn  in  Dalilln, 
are  recjaired  to  keep  eight  term*  in  one  of  the  Ian  societies  in  London.  9ea  ihe  difTarent 
Guide!  lo  the  Inni  of  Court. 
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cosd  is  the  true  rewon.     The  true  ground  is,  that  tliey  are  vehintarj  societteA 

lubmilting  to  govemmeot,  oad  the  ancient  and  usual  we^y  of  redreaa  ia  by  ap- 

pealto  the  judges.      There  has  beena  very  late  instance  where  this  method 

dI  appeal  had  the  sanctiuo  of  all  the  judges.     "  The  lirst  day  of  Hilary  term,    [  162  ] 

ID  appeal  ofone  Maurice  Savage  agaiiiaC  anorderof  the  benchers  of  Ijncoln'a 

Ian,  which  reacinded  an  order  for  his  oalt.to  th^baj-,   made  about  four  or  fiv» 

dajEbefore,  on  the  ground  of  misrepreseDtntioa  or  surprise,  was  heard  by  all 

tke  judges  in  Serjeant's  Ino  Hall.     The  judges,  being   attended  by  the  (rea- 

uirers  of  the  two  societies  of  Lincoln's  Inn  and  the  Middle  Temple,  and  exa- 

DUDing  the  under-treasurers  of  each  (not  upon  onth,  for  they   proceeded  as  vi-       ' 

Hiors),  and  the  circumstances  of  the  charge  fully  appearing,  and  after  hearing 

Savage  in  support  of  his  appeal,  who  did  not  examine  any  one  to.  vary  the  facISi 

declared  their  opinion  that  the  call  to  the  bar  appeariag  to  iiave  been  ol>tune<d 

by  sQrprise,  and  the  bench  of  Lincoln's  Inn  having  proceeded  immediatety  ta 

uuiul  it,  the  appeal  should  be  dismissed,"     The  conicquence  of  all  this  is, 

that  we  nre  all  of  opinion  that  no  rule  should  he  made  for  a  mandamiu ;  but,  if 

there  is  a  ground  for  it,  the  party  must  take  the  ancient  course  of  applying  to 

the  twelve  judges.* 

2.  Asox.  E.  T.  1704  K.  B.  6  Mod.  Rap.  137. 

In  this  case,  it  appeared  the  defendant  was  formerly  aa  attornev,  but  waa  ^'-  *'''^' 
aow  called  to  the  bar,  and  accused  of  foul  practice.      Per  Citr.      A'Khough   he  j^V".'-'^ 
b  now  a  counsel,  yet  perhaps  that  will  not  discharge  him  from  being  an  attor-  ^,  iMinjr 
ney  still,  and  then  we  can  get  his  demands  taxed  oa  such.      See  3  Hawk.  P.C.  catUd  to 
c  92.  s.  SOj  3  Burr.  1256.  (he  bar  ra- 

3.  MoBKis  V.  Hunt.  T.  T.   1819.  K.  B.  I  Chit.  Rep.  551.      S.    P.    Cho«I.by  "•aiiw  Iw- 
V.  BoLcoT.  T.  T.  1791.  K.  B.4  T.  R  317.  aHorta'" 

Per  Bayley,  J.     It  is  said  that  counsel  can  mniniain  no  action  for  tlieirtees. 
Why?     Because  it  is  understood  that  Ihmr  emoluments  are  not  to  depend  upon  ^  barriaisr 
the  event  of  the  cause,  bat  that  ihoir  compensation  is  to   he  equally   the  same  cannot 
whether  the  event  be  successful  or  unsuccessful.     They  are  to  be  paid  before-  laaintain  an 
hand,  because  they  are  not  to  be  left  to  the  chance  whether  they  shall  ultimate*  aniion  for 
ly  get  their  fees  or  not;  and  it  is  for  the  purpose  of  promoting  the  honour  and  ''"  <'"'t 
integrity  of  the  bar  that  it  is  expected  all  their  fees  should  be  paid  at  the  time 
vben  their  briefs  are  delivered ,      That  is  the  reason  why  Ihey  are  not   permit- 
ted  to  maintain  an  action .     Ii  is  their  duty  to  take  care,  if  ihey  have  fees,  thai  ' 

(hey  have  them  beforehand,  and  therefore  the  law  will  not  allow  them  any  re- 
OMdy  if  they  disregard  their  dnty  in  that  respect. 

4.  FEr,L  V,  Brown.  M.  T,  1792.  N.  P,  Peake.  9G. 

In  an  action  against  defendant,  a  barriater,  for  unskilfully  settling  a  bill,  by  fan  btW' 
wbichplainti.Twaaobliged  topay  the  costs  occasioned  by  such  negligence.         not  liable 

Lord  Kenyon,  C.  J.  said,  the  action  moat  certainly  could  not  be  supported;  Tor  negli- 
this  was,  he  believed,  the  first  action  of  the  kind,  and   he  sincerely   hoped  it  geaee- 
would  be  the  last.— Plaintiff  nonsuited.  (    163  ] 

5.  TuBNRa  v,  pHiLifPs.  E.  T,  1792,  N.  P.  Peake.  123,  rJ"^' 

The  defendant,  a  barrister,  bad  received  a  brlet  from  plaintiff,    but    did    not  gi„„',„ 
attend  the  trial.     This  action  was  brought  to  recover  back  the  fee;  but  Lord  gjn,  to  ,,. 
Kenyoa  said,  that  the  fees  of  barristera  and   physicians  were  not  considered  as  gne  a  eaau 
sums  paid  tor  their  labour,  but  as  a  present  made  by  the  client,  and  (herefore  ■«  which 
the  plaintiff  coold  not  lecover.     See  Chorley  v.  Boliot,  4  T.  R,  317;  Fell  v,  "^  ^^  "<" 
Browne,  Peake.  N,  P,  96.  "'"^• 

6.  HoDGsois  V.  Scarlett,  Esq.  H.  T.  1818.  K.  B.     1  B.  4"  A.  232;  S.  C.     „     .   . 
Holt.  N.  P.C,  621.  fLb,rfor 

This  was  an  action  for  slander,      The  plaintia  was  an  attorney,  and  the  de- word)  apo- 
feodant  a  geatlamui  at  the  bar.     Tha  words  staled  in  the  declaration  were  as  ken  by  him 

*  AndapoD  ibugiuDnd  lh«  Cflort  faaverefnHcl  B  mutufainua  tolhaSoriHly  orLincalo'i  "  eonaial, 
'    Ina,  to  compel  the  bsacbei*  la  adioit  a  pnrty  ■■  a  iladent  of  the  inni  <z  porta   Woolar, 
M.  T.  E,  B.  1826, 

t  BdIb  certificated  conTevaDcsr  may  maintain  in  actian  [o  recover  a  compsnutioa  for 
leM  done;  Poneber  v.  Norinan,  8  B.  ft  C.  744;  B.  C.  S  D.  E.  646;'  ted  vide    contra 
Slada,  1  Catr.  170. 
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iftlMjiM  fbiiowa.  "  Some  actions  are  (banded  in  foUr;  soonein  knaTerv;  aome  in  boiti; 
pertinant  no^ia  in  the  folly  of  the  attorney;  some  in  the  knavery  of  the  aitorney;  some 
Uru'wne'  '"  "'^  *""?  ^""^  '*'*  knavery  of  the  parties  themselves.  Mr.  Peter  Hodgson  , 
'  '  was  th«  attorney  of  the  parties  1  drew  the  promissory  note;  fraudulently  got 
C  D.  to  pay  into  his  hands  150f.  for  tbte  benefit  of  the  pidintif!:  This  was  one 
of  the  moat  profligate  things  I  ever  knew  done  by  a  professional  man,  Mr. 
Hodgsnn  is  a  fraudulent  and  wicked  attorney ."  Plea,  general  isaue.  It  ap- 
peared that  the  plaintitThad  been  enfjaged  as  attorney  in  a  transaction  which 
WBs'thoaubject  of  aautt  al  the  assises,  in  whichMr.  Scarlett,  as  counsel  for 
the  defendant,  spoko  the  above  words.  It  was  admitted  at  the  trial  that  the 
words  spoken  were  relative  to  the  subject  matter  of  the  cause.  The  judge  he- 
fore  whom  the  cause  was  tried  thereupon  held  that,  as  the  words  were  relevant, 
the  jury  were  not  to  try  whether  on  the  former  occasion  they,  were  well  or  ill 
founded,  as  that  would  be  in  fact  trying  the  cause  over  again;  and  thinking 
that  there  was  nothing  to  leave  to  them,  even  supposing  the  words  to  be  proved, 
nonsuited  the  plaintiff.  A  mle  nitt  had  been  obtained  for  a  ne-v  trial,  on  the 
ground  that  it  ought  to  have  been  left  to  the  jury  to  say  whether  the  words  were 
pertinent  to  the  matter  in  issue  or  not.  Upon  the  rule  now  coming  before  the 
Court,  cause  was  shown  egainst  it,  when  (he  courisel  observed,  that  the  words 
used  by  Mr.  Scarlett  had  been,  according  to  the  judge's  report,  admitted  by 
the  other  side  to  have  been  used  as  observations  in  a  cause,  and  to  have  been 
pertinent  to  the  matter  in  issue;  but  Lord  Ellenborough  said,  that  as  the  coun- 
sel for  the  plaintiff  did  not  seem  to  have  apprehended  the  fact  to  be  so,  it  might 
be  as  well  to  state  the  circumstances  of  the  case,  whereupon  they  appeared  to 
be  as  follows.  Action  for  money  had  and  received;  plaintiff  defendant,  and 
A.  B-  were  part  owners  of  a  ship.  The  ship  was  sold  to  pay  the  debts  due  up- 
on tier,  and  then  the  surplus  to  be  divided  among  the  owners.  She  was  trans- 
ferred to  C  D.  who  gave  a  promissory  note  payable  by  instahnents,  for  thp 
price  for  which  she  was  sold  to  the  defendant  and  A.  B.  These  two  persons 
were  appointed,  by  agreement  amongst  the  parties,  managers  of  the  concern, 
to  whona  a  deposit  of  301.  lOt.  was  paid  by  C  D.  Hodgson  (the  plaintiATin  the 
cause  now  before  the  Court)  was  the  attorney  for  all  parties,  and  cognizant  of 
all  the  above  transactions,  drew  the  bill  ofsale,  the  promissory  note,  ^c.  Sub- 
f  1641  aequently  another  sum  was  paid  in  liquidation  of  the  ship's  price  by  C.  D.  to 
^  Hodgson  for  the  plaintiff;  and  afteiwards  C.  D.  paid  another  sum  to  the  de- 
fendant; to  recover  the  alleged  proportion  of  which  last  sum  the  action  wan 
brought.  A  question  was  made  at  the  trial,  on  the  cross-examination  of  C.  D. 
whether  the  money  paid  to  Hodgson  had  not  been  paid  by  C.  J),  in  conse- 
quence of  a  letter  from  Hodgson  threatening  an  aot ion,  which  letter  was  ex- 
hibited. C.  D.  denied  knowing  any  thing  of  thst  traniaction.  A  nonsuit  was 
entered,  ihe  judge  conceiving  that  the  plaiotitT  had  received  more  than  hia 
share  of  the  proceeds  ofthe  vessel.  Upon  the  disclosure  of  these  facts,  his 
lordship  observed,  "  If  (hat  be  the  stale  of  the  facts,in  that  case  the  words  ap- 
pear to  have  been  very  relevant."  The  Court  afterwards  delivered  the  follow- 
ing judgment  in  the  present  action.  Counsel  are  entitled  to  use  the  informa- 
tion communicated  to  them  by  their  clients,  in  a  fair  and  bonaSde  e.Toosition  of 
the  merits  ofthe  cnse  submitted  to  their  care.  They  are  privileged  in  com- 
menting on  the  case,  and  in  making  obeerva(ions  upon  the  instruments  or  a.-~ 
gents  by  whom  the  case  is  brought  into  court.  This  privilege  belongs  to  them, 
and  may  be  exercised  with  a  large  and  liberal  freedom .  In  this  point  of  view 
it  was  necessary  to  consider  the  situation  of  (he  person  who  is  the  subject  of 
the  observations  which  form  the  ground  of  this  action.  Now  the  plaintiff  in 
this  case  was  not  merely  the  attorney,  but  was  mixed  up  in  the  concoction  of 
the  antecedent  facts,  out  of  which  the  original  cause  arose.  He  was  aware 
of  all  the  circumstances,  and  must  have  known,  as  a  professional  man,  that 
there  was  no  ground  for  the  action.  It  was  in  commenting  on  (his  conduct  that 
the  words  were  used  by  (he  learned  counsel.  He  had  a  right  so  to  comment; 
for  he  could  not  comment  upon  all  the  circumstances  ofthe  case  in  their  proper 
light  without  adverting  to  Hodgson  as  the  instrument  vrtiich  put  th«  action  in 


.Coo^^lc 


BARRISTtft.  •" 

Motion,  aiid  ai  the  manuracturer  oral!  the  informatioD  upon  which  the  aotioA 
Was  founded.  As  Hodfrson  was  the  agent  in  the  transaction,  what  was  the  ef- 
fect of  that  circuinatsnce?  Why,i(  Btripped  the  plaint  i  IT  in  that  ca«e  of  all 
tight  to  [MaiotBin  his  action.  Il  is  therefore  clear  that  the  defendant's  obser- 
VatioAa  were  strictly  pertinent  to  the  Diatlerthen  Under  discussion,  and  were 
Huthorised  according  to  the  rule  laid  down  in  Brooke  v.  Sir  Henry  Montague, 
(Cro.  Jac.  90)  "that  a  counsellor  in  law  retained  hath  a  privilege  to  enforce 
«nj  thing  which  ta  informed  unto  him  for  his  client,  it  being  pertinent  to  the 
matter  in  question,  and  not  to  examine  whetVer  it  be  true  or  false."  Beaidea, 
if  reference  he  had  to  various  authorities  establishing  the  privilege  of  speech 
in  I  be  parties  themselves  whom  the  counsel  respresenl,  for  we  consider  the 
privilege  in  the  one  case  of  the  same  extent  as  in  the  other,  it  will  be  found  that 
B  much  greater  latitude  is  permitted  than  it  is  necessary  for  our  present  pur- 
pose to  avail  ourselves  of.  This  exception  may,  however,  «\ist,  that  a  party, 
from  his  comparative  ignorance  of  what  is  or  is  not  relevant,  may  not  be  re- 
ttricted  vilhin  the  same  limits  as  a  counsel,  "whose  superior  knowledge  of  itself 
should  he  sufGcient  to  restrain  him  within  due  bounds.  But,  strictly  speaking, 
they  stand  upon  the  same  foundation.  In  lat  Hawkins,  P.  C.  c.  73.  b.  3.  it 
it  laid  down  that  "  no  false  or  scandalous  matter,  contained  in  s  petition  to  a 
committee  of  parliament  or  in  articles  of  the  peace  exhibited  to  justices;  or  in 
VKf  other  proceedings  in  a  regular  course  of  justice,  will  make  iha  complaint  I  ^^  J 
amount  to  a  libel."  And  in  Roll's  Abridgment,  (pi.  817;  Sir  W.  Jones.  431;  ■ 
March.  20.  pi.  45.)  a  case  is  stated  in  which  it  was  holden,  in  arrest  of  jndg- 
raeat,  that  an  action  was  not  maintainable  where  the  words  were  spoken  by  the 
party  in  defence  of  himself,  and  in  a  legal  and  judicial  way,  by  which  is  to  he 
understood  that  they  were  spoken  in  a  court  of  justice,  and  there  too  the  words 
were  charged,  and  were  found,  by  the  verdict  for  the  plaintifTto  have  been  spa- 
ken  falsely  and  maliciously,  which  makes  it  a  very  strong  case.  It  may  be 
perhaps  allowed  that  the  expressions  used  were  of  a  harsh  nature.  But  still  a 
counsel  might  bona  fiiU  think  such  an  expression  es  Ihal  Hodgion  was  afran- 
Anltnt  ati'i  wicked  aUoi-ney,  justifiable  under  the  circumstances.  It  may  not  be 
jnudent  or  correct  generally  to  mix  the  attorney  with  his  client;  but  here  Hodg- 
son induced  a  party  to  bring  an  action  from  which  be  could  derive  no  benefit. 
And  though  frauduleni  and  itiicked  m&y  be  stronger  terms  than  others  would 
have  used,  yet,  as  applied  to  the  promissory  note,  are  they  not  relevant  P  and 
if  relevant,  are  they  not  within  the  protection  of  the  law?  The  pertinency  of 
the  expressions  (o  the  matter  in  issue  being  therefore  manifest,  and  in  the  b»- 
i5ond  place,  so  far  as  the  circumstances  of  the  case  went,  it  not  appearing  that 
the  learned  counsel  attacked  the  plaintiff  al  randoia,  or  that  he  went  of  his  way 
for  the  purpose  of  slandering  his  character,  so  as  to  give  a  pretence  for  say- 
ing that  the  defendant  tnalicioiu/i/ availed  himself  of  his  situation  to  utter  the 
expressions  he  did  (for  if  express  malice  be  shown,  we  do  not  say  thai  an  a£- 
tion  could  not  be  maintained);  we  must  discharge  the  rule,  as  no  advantage 
could  be  derived  from  sending  this  case  to  a  new  trial,  as  the  result  must  and 
ought  to  be  the  same.'  Seee  Styles.  462;  I  T.  R.  1 10.  544-5-,  Bull.  N.  P. 
8;  2  Burr.  807;  4  id.  24.  25;  3  B.  &.  P.  587;  Com.  Dig.  Action  on  the  Case 
for  Defamation,  f.  13;  1  Saund.  130;  4  Rep.  146;  Dyer.  285.  a. 

*  "  Aflar  tin  jadgoieat  of  lh«  Coait  Id  thii  eau,  it  may  wem  nimoat  nnneCMwry  to  idd 
•Df  ibiog  else,  in  illaftralian  of  the  rifjhl  cluiTOed  bj  cooniel,  and  bitberto  alwayi  «iarc>»* 
«d,  U  apeak,  with  the  moat  onrealrained  freedom,  npon  all  aabjecta  connected  with  the  ease 
before  tlMm;  confiainr  tbemtetYOS  0017  (If  npoa  alatement),  to  init(er]i  psrtinant  10  tha 
aabjecl  on  triaJ;  or,  if  in  the  eipreitsioi]  of  feeliag,  to  inch  ternii  aa  nre  natnrul  sndpiopar 
U  the  oeeaaion.  The  right  ii  so  aimple,  and  iodeed  an  manifeal,  ihal  ■  mflicient  reaaon 
br  il  ia  almoit  indadedla  the  abovs  deicription  of  nhat  ii  ia.  Tbe  coDDnel  for  ■  parly  Is 
ibe  legal  aabatilale  for  that  part;  himielf.  Ai  reipects  thp  anbject  befDre  the  Court,  anch 
Uauel  ia  ptasnmed  lo  be  inveateil  wiib  tbe  whole  psHOD  and  caae  of  hia  about.  What- 
eT»,ihererora,  Ian  or  reason  would  allow  to  a  man  pleadlnj;  hi>  own  caoie,  wholbcr  in 
Mlamanl.  or  in  the  eipraninn  of  nilutal  feeling,  belonga,  in  tbe  name  extent,  to  the  cutsn.. 
•at  wIn  repreaenla  bim.  Withont  aaeh  Utitade,  a  coaiuel  wnald  lie  a  very  Impaifeet  and 
inadeqoMa  repreianlative  of  bia  client.  Tbe  priocipte  Iherefo^e  belongs  to  nataral  jaitic* 
pa  wetl  as  to  law.  Il  ii  a  part  of  tbe  necouarj  meani  lo  enable  coBlual  to  make  at  fiiU 
Vot.  IV.  18  ,~  J 


ns  BARRISTER. 

[  166  ]  7.  CVBMY  T.  W*LTKB.  H  T.  1795.  C.  p.  N.  p.  1  Emp.  461. 

^*'' <*■'>*  A  barruter  having  made  an  application  to  the  K.  B.  for  an  infonnatioil 
l'^*' against  the  plaintiS'for  improper  conduct  in  hia  office  of  justice  of  the  peace, 
■  W°ion  and  the  defendant  hsving^  published  an  account  thereof  in  a  newspaper  j  th« 
'  «*■  mad*  ptaintilTbrought  ao  action  against  the  defendant  for  a  libel;  when  a  question 
by  him,  or  aroae,  whether  the  barrislBT  was  a  competent  witness  to  prove  Ih&t  he  BOBde 
iu  parpoit.  the  motion,  and  the  coRtents  of  the  applicalion. 

Nbr  n  ha         Per  Oibbt  C.  J.  A  couDseUor  as  such  is  incompeteotT  onteas  he  votmateer 
liabl*  (o      to  gl^e  evidence .     It  must  be  proved  by  other  testimony. 
Mne  thg     8,  Pooodaqb'b  casb.  M.  T.  166G.    K.  B.  1  Mod.  22;  S.  C.  2  Keb.  578;  & 
•*"»f  C.  I   Sid.  431. 

•oista  a.  Q^  ^  ^^^  ^^  privilege  being  brought,  the  Court  said,  that  barriatsrs  at  lav 
And  iba  ware  privileged  from  serving  the  office  of  constable,  becaoM  of  Ibeir  attei^ 
«!(.»£  tha   dance  in  Court. 

^l^at  ®     WiNTEST.MiiE.  E.  T.  len.C.  P.  STauot.  631, 

tha  trial  A  junior  counsel  at  the  trial  of  this  cause  baviog  made  an  objection  which 

■ta  ooDola-  htB  senior  deemed  of  no  avail.  Oa  motion  for  a  new  trial,  that  objection  among 
««•.*  others  was  mentioned  in  the  Court.     But  the  Court  said,  that  tbey  could  not 

Bat  a  ban  entertain  any  objection  which  had  been  abandoned  by  the  leading  counsel, 
nrtaiaaf  10.  Ahitbol  v.  Bdsbdbtto.  M.  T.  1810.  C.  P.  3Taunt.  2S5. 

daaanoi  On  this  cause  coming  on,  the  plaintiff's  attorney  not  appearing,  his  connsel 

■■>*^"**     iaid  that  they  were  retained  and  that  they  should  withdraw  the  record  as  they 
hWraw     **"*  entitled  to  do,  which  was  opposed  on  the  ground  that  a  mere  retainer  did 

tha  record'  "^  authorise  them  to  interfere  with   the  interests  of  the  cause.     And  of  that 

at  Niii  Pri-  Opinion  was  Latorenee,  J.  who  nonsuited  the  plaintilT. 

at.  II.  Seahek  7.  Lina  M.  T.  1694.  K.  6.  3  Salk.  668. 

Abarrialar      '^  was  holden  in  this  case  that  if  the  defendant  be  a  barrister,  he  is  entitled 

iauititlad    to  have  the  venue  changed  to  Middlesex.      But  see  4  Burr.  2057;  3  T.  R. 

ioh.»athefi73;l  Blac.  19;  2id.  1065;  Wil8.  159.    1  Vent.  1.  11.  16.  29.  268;  1  Mod, 

vaaaalaid    64:  S  Show.  176"  242. 

ID  Hiddia  j5  Wiithfibld's  casr.  T.  T.  1670.  K.  B.  1  Mod.  Rep.  64. 

'    '  On  mtriion  to  change  the  venue  in  an  action  o^indtbitiUut  ataumptil,  brought 

Bat  if  he      by  the  ptainliffa  barrister 

"V  ''„!?  I        Per  Twuden,  J.    W«  cannot  grant  this  motion,  because  his  altendance  in 

A  .',,     J    this  court  is  neceesary.  See  2  Salk.  668.  70.   822;  2  Show.  176.  242;  2  Vent. 

iheCo'aT'*'';  ^  ^'^-  '^;  '  LordRaym.  342.  99.  533;  2  id.  1566. 

will  Dot  IbT  13.    TOWNWSD  V.  THE  ASSIGNEES  AND  SEVERAL  GOHMISGIONERS  OP  BaKKRUFT- 

far  bim  to  cv.  M.  T.  K.  B.  8  Mod.  Rep.  316 

eli«>ga  lu         On  motion  to  change  the  venue  from  W.  to  London  or  Middlesex,  as  one  of 

And  if  ha    'be  defendant's  was  a  barrister,  and  the  others  attorneys,  it  was  urged  that  it 

bo  mad       was  the  constant  rule  of  the  Court  to  allow  parties  to  cbange  it  in  nil  transitO' 

joioiljwith  ry  actions,  and  especially  in  this  case,  because  all  the  asiiigoees  andcommis- 

Bihan,  tha  bJqqq^  ^,^  made  defendants,  and  ibe  only   evidence  that  can  be  brought 

^    H"  °  against  them  is,  what  they  have  done  sa  commissioners  here.     It  was  allowed 

aod  indiciaDt  •  defeDca  ai  eonid  bs  mada  hy  tha  party  hiniieir.     Nor,  on  the  otharband,  ia 

thara  eay  injury  ia  iha  aatravagauesnatnral  to  aeonnisl  or  hit  elieat   nndar  thaaa   airanni- 

alHDMa.     It  goaa  forth  oolj  ■■  an  ex  parlt  ■taleinent.     It  ii  girao  as  ancb,  and  recaivad  aa  . 

nch,  and  the  dua  allowascvii  alwaja  nrada.     Whatevar  aiceaa  tbera  may  b«   in   it  i>   a- 

mandad  by  tha  aama  liberty  allawed  to  tha  oppoaite  coanaa!  in  anawer  and   defasM,  or  by 

the  eorractioD  oflhajudga  npon  hia  obaorraliona  od  the  aridenoe  and  the  whole  a 


the  rainlt,  theieforei  inj  leilriutioD  tu  the  tibgrly  of  (peeoh  at  the  bar  w>ald  ba  mare  injn- 
rtoD*  to  ihainteiaati  orpabllDJoatice,  than  any  laliLnde  in  the  eiertiw  of  it  (alwaya  iBb- 
iaet  to  tba  oontrol  of  the  Coart)  could  povibly  ba  to  tndividnal  feeling  and  oharseMr.'* — 
Holt,  N  P.  C.  626.  a.  FroiD  Flint  and  Pike,  1 B.  *  C.  273.  it  ■eema,  that  aliboBgh  it  bo 
lawfhl  fhr  a  eooDael  in  tba  diaefaarga  of  hia  dntj  to  atlar  maltar  injarioaa  to  indiTidali,  yet 
tk»  anbaaqaant  pablicatisn  of  sach  alanderona  matter  ia  not  jnalifiBbla,  onleM  it  b* 
.  AowA  that  It  waipabtiihed  foTtha  pnrpoae  of  giving  Iha  public  iofonDatioa  whiah  it  waa 
lit  and  proper  (bi  than)  to  raceiva,  and  that  it  was  warranted  by  the  evidenaai 

*  And  if  a  ooaoial  giva  canatnl,  ttie  Govt  will  act  npon  it,  ud  tha  eliant  wiH  h«  bosntt; 

Diq,1izcdovGoO<^IC 
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lor  the  i^BiBtifftW  the  connnission  and  the  proceediog's  uader  it  #ofe  'goo^'"DP'>S 
but  contended  that  the  privilege  of  ■  barrieler  or  attorney  wm  never  '^■'ri«<'."'*M'jj^ 
fsitiier  than  when  they  were  concerned  in  an  action  in  their  own  right;  and^^  ^^^ 
ihtt  where  another  is  concerned  with  them,  the  priviJega  is  never  allowed .gotVueh . 

Per  Car.     We  cannot  change  the  venue,  becauae  the  pi ainti FT  obliged  him- 
ttlfto  give   evidence  ooly  of  such  matters  as  happened   inW';  and  when 
•ootber  is  joined  in  a  suit  with  a  barrister,  or  in  mitre  droit,  he  loses  his  privi-A  biniatar 
iMe.     Motion  refiiaed.  maj  d 

14.  AsTSEv's  CASE.  H.  T.  1704  K.  B.  2  Salk.  G51;  S.  C.  6  Mod.  123.     "'j^'"" 

Per  Cw.A.  trial  at  bar  is  never  denied  to  officers  ofthe  Court,  or  barriaterajg^^    *' 
fitrtty  the  Stat,  of  Westminsters,  c.  3.  is  aUcnmntnfnrlhat  they  may  be  deter- 
Bined  there,  quae  magna  indigeattt  eximunatione     See  Sid.  407;  2  Eeb.  133. 
1*4.  1  Inst.  424  A  klii,'i 

15.  Smith  t.  Wheelek,  H.  T.  1669.  TO.  K.  B.  I  Mod.  Rep.  99.  eaniusl 

In  this  case  a  sergeant  being  about  to  argue  was  stopped  by  the  Court, «""»(" 
which  observed,  that  as  he  was  a  king's  seargeant,  he  could  not  plead  against!^  ag*!"^ 
the  crown. 

llartCr.    See  tit.  Exchange ' 

Vast  J^tCf     See  lit.  Fee  wmple,  r  .._  , 

,S{[fit8rb.t    As  to  the   Settlement  and  Removal  of  Unmarried  Women   '^  ^ 

with  Child,  see  tit.  Poor,  Settlement  of;  Conspiracy;  Slander. 

1.  WHO  IS  OR  IS  NOT  ESTEEMED  SUCH. 

(A)  Where  no  karhcaoe  exists  before  tub  caii.D  is  born,  p.  170. 

(B)  Where  a  uabriioe  exists,  andthehusband  is  alive,  when  the  csilo 

IB  BORN. 

(a)  In  what  cases  access  is  presumed,  and  under  what  circumstances  allow- 
ed t»  be  rebutted,  p.  170.  In  What  cases  the  presumption  of  access  is  nega- 
^Tei 

1.    When  the  husband  is  beyond  tour  seas,  p.  179.    2.  When  direct  evi- 
deace  of  non-access  is  adduced,  p.  174.    3.  When  the  parents  are  divorced, 
p.  176.     4.  Where  there  is  a  physical  inability,  p.  176. 
(G)  Where  a  habiaoe  exists,  ano  the  husband  dies  before  the  child 

isBoRiT.  p.  177, 
U.  WHO  IS  OR  IS  NOT  COMPETENT  TO  PROVE  THE  CHILD 
SUCH,  AND  OF  THE  INADMISSIBILITY  OF 
GENERAL  EVIDENCE,  p.  177. 
m.  RIGHTS  OF  PARENTS  TO  THE  CCSTODY  OF  THE  BAS- 
TARD'S PERSON,  p.  182. 
rV.  LIABIUTY  OF  PARENTS. 

(A)  At  common  law,  p.  184, 

(B)  Br  8ATDTE. 

(a)  Ijabilityofreputedfather,  to  g^ve  security  previous  tothe  birth,  p.  185. 
(b)  liability  to  indemnify  the  parish. 

1.  Of  the  statutes  relating  thereto,  p.  188.  2.  OTthe  bonds  ofindemnity, 
p.  1S9.  S.  Of  bills,  notes,  and  deposits  of  sums  of  money  as  an  indeouiity,  p. 
192. 

(c)  Liability  of  reputed  father  to  obey  an  order  offiliatioD'and  maintenance. 
I.  Of  the  power  of  the  sessions  to  make  such  order,  and  when  it  ought  to  be 
ezerdsed,  p.  194.  3.  Of  the  power  of  justices  to  make  such  order,  and  lia- 
bifily  of  justices  (br  improperly  making,  p.  198.  3.  Of  the  form  of  such  or- 
der, p.  201.  4.  Of  appealing  agaiiut  such  order,  p.  213.  5.  Of  removing 
BDch  order  into  the  Court  of  King's  Bench,  in  order  to  be  quashed,  p.  216. 
6.  Ofthe  efiect  of  such  order  being  made,  and  proceediags  to  enforce,  p.  318. 

*  Without  ipecial  ticgou,  which  u  obtained  bj  palilioaiog  bia  Hajeat^,  a  taqvit  niuth 
i*  MTtr  nifiued,  bat  an  eipeoce  of  aboat  91.  miut  be  incurred  id  oblaliuikgit;  I  Bla.  Com. 
M;*aefi>nn  of  petition.     Seepoat,  Ap|iaBdii,  ind  band*.  Pnc.  417. 

t  Tha  term,  aecordioi  to  Sir  Hearj  Spolmaa,  is  daiived  fh>in  the  piurs  Buoa  wsid 
iattart. 
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'20  fiAStARi).—  Who  u  oris  n(^  eiletmed  tuck; 

Id)  Of  the  puni^tneat  of  the  mother  oi  reputed  &ther,  p.  320.  (e)  Of  ths 
conseqo«ncea  of  the  mother  or  reputed  father  absconding,  p.  221.  (/)  Of 
murdering  or  concealing  the  birth  of  a  bastard  child,  p.  2S2. 

V.  RIGHTS  AND  INCAPACITIES  OF  BASTARDS. 

(A)  W[TH  KESFECT  TO  ills  CAPACITY  TO  INHERIT,  p.  223. 

(B) TO  HIS  CAPACITY  TO  TAKE  BY  BEaUEST  OB  DEVISE,  p.  224. 

(C) TO  HIS  CAPACITY  TO  PURCHASE  BI  REPUTED  5AMB,  p.  224. 

(D) TO  HIS  BEING  ADJUDGED  A  BASTARD  POST  MORTEM,  p.  224. 

(E)  TO  HIS  BEINO  WITHIN  THE  MARRIAGE  ACT,  p.  235. 

'  (F)  TO  APFECTIO.V  rOR  BEING  SUFFICIENT  TO  RAISE  A  USB,p.236 

(G) TO  HIS  TAKING  AS  A  REMAIADER  MAN,  p.  226. 

(H)    ■        -  TO  INSTANCES  I.y    WHICH    THE    POLICY    OP  THE    LAW    OPE- 

RATES IT  HIS  FAVOUR,  p.  226. 

(I)     — — TO  TBI  PRBRGOATiVE  OF    THE    CROWN    TO    TAKE    HIS  PER- 
SONAL AND  REAL  ESTATE,  p.  237. 

L  !70  1  I-  WHO  IS  OR  IS  NOT  ESTEEMED  SUCH- 

(A)  Where  no  marriage  exists  before  the  child  is  born. 

During  the  feudal  systein,  bastardy  was  esteemed,  in  England  and  GerroRDy^ 
■  signal  mark  of  ignotniny;  and  afibrded  a  ground  for  excludiog  the  party  la- 
bouring under  the  disgrace  of  illegiiimacy  from  adoiissioa  to  a  ieudal  service. 
But  in  Spain,  Italy,  and  France,  bastards  were,  in  inaay  respects,  on  an  equR' 
lity  with  legilimale  children.  .  See  (Euvres  de  Chancelierd  Aguesseau,  t.  vii. 
p.  981.  Dissertation  dans  laquelle  on  discute  les  principes  du  droit  Hotnain 
ctdu  droit  Francois  par  rupart  aux  batards.  But,  according' to  Sir  Henry 
Spolman  (though  he  does  not  refer  to  any  nitthority),  bastardy,  among  the 
northern  nations,  was  no  bar  to  succession;  and  to  show  that  it  was  not  consi- 
dered bv  them  as  ignomioious,  he  cites  the  letter  of  William  the  Conqueror  to 
Allan  Count  of  Brilany,  beginning  with  these  words  :  "  Ego  WUlielmus  B«x 
cognomento  Bastardus."  - 

A  bastard,  by  the  law  of  England,  is  the  ofTspringof  parents  between  whom 
no  legal  marriage  exists  before  the  child  is  born.  The  ciril  and  common  law 
do  not  allow  a  child  to  remain  illegitimate  if  the  parents  subsequently  inter- 
marry; and  in  this  particular  these  codes  dilfer  most  materially  frorti  o&r  muni-> 
cipal  regulations,  which,  though  not  so  strict  as  to  require  that  the  child  shall 
he  conceived,  yet  make  it  an  indispensable  condition  to  make  it  legitimate  that 
it  shall  be  born,  <jfler  lawful  wedlock;  see  Watk.  Gilb.  Ten.  20;  2  Inst.  79.  96; 
Barrington  on  the  stat.  Morton,  c  9 ;  1  Reeve.  Hist.  111.  2G5.  But  the  rul« 
of  the  civilians  and  caononists  still  prevails  in  Scotland;  they  consider  the 
■iihsequent  marriage  as  having  been  entered  into  when  the  child  was  begotten; 
hence  even  there  the  rule  is  confined  to  the  case  of  such  woman  whom  the  fa^ 
ther,  at  that  period,  might  h«ve  married;  Ersk.  Princ.  b.  1.  c.  7.  s,  37. 
(B)  Whkkb  a  mariuagb  exists,  and  the  husband  is  alive,  when  the  child 

IS  BORN. 

(a)  In  what  ea»ta  aectu  it  presumed^  and  under  what  eircunutancet  alli»iitd  la 

be  rebutted. 
1.  Banbury  Peerage  CASE.  13  May,  ISIl.  D.  P.  extracted  from  printed  re- 
port of  the  proceedings.  S.  P.  King  v.  Li'ffe.  H.  T.  1807,  K.  B.  8  East. 
193.  HifAD  V.  Head.  K.  T.  1823-  1  S.  k  S.  ISO. 

The  following  questions  were  put  to  the  judges,  and  answered  by  their 
lordships  : 

1st.  "  Whether  the  fact  of  the  birth  of  a  child  from  a  ivotnan  united  to  a 
man  by  lawful  wedlock,  be  always,  or  be  not  always,  by  the  law  of  England, 
prima  facie  evidence  that  such  a  child  is  legitimate;  and  whether  in  every 
case,  in  which  there  is  prima  Jacie  evidence  of  any  right  existing  in  any  per- 
son, the  onto  prabandi  he  always,  or  be  not  always,  upon  the  person  or  parly 
calling  such  right  in  question.  Whether  such  prima  facie  evidence  of  legiti- 
■  A  child  bom  of  ■  married  wtman  u  to  he  prosumwi  to  ba  thi  child  oT  tbs  hnabind, 
udIbm  then  ii  •vidoneg  which  iictDdai  all  doubt  that  the  huahuid  eoaid  aol  be  the  (kUwr; 
ptraii  John  Leach,  V.  C.  in  Hsid  v.  Hud,  I  8.  ft  S.  IBI. 
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maej  mty  alwajs,  or  may  not  nlways,  be  lawfully  rebutted  by  Batiiractory  bvi- 
deace*  that  such  access  did  not  lake  place  between  the  huabend  and  wife  as 
by  the  laws  of  nature  is  necesBary  in  order  for  the  man  to  be,  in  fact,  the  fa- 
ther of  the  child;  whether,  though  the  physical  fact  of  impotency,  or  of  non- 
accesB,  or  of  non-generating  acceas  (as  Ifae  case  may  be),  may  always  be  law- 
fully prOTVd,  and  can  only  be  lawfully  proved,  by  meana  of  Auch. legal  evi- 
dence as  is  strictly  admissible  in  every  olber  caae  in  which  it  ia  necenary,  by 
the  laws  of  England,  that  a  phyaical  fact  be  proved  P" 

The  Lord  Chief  Justice  of  the  ConinionPieaa  delivered  the  unanimous  o- 
pinioD  of  ihe  judges  upon  this  question,  as  follows: 

"  That  the  fact  of  the  birth  of  a  child  (rom  a  woman  united  to  a  man  by  law-  1^^  birth 
fill  wedlock,  ia  generally,  by  the  law  of  Engl  and  ,prtna  Vacu  evidence  that  "'^ "''''''. 
■och  child  is  legitimate.  ^J  ^^^ 

"  That  in  every  one,  in  which  there  is  prima  fade  evidence  of  any  right  eji-  j,  prima 
iating  in  any  person,  onut  probandiia  always  upon  the  person  or  party  calltng/a<»e  evi 
this  right  ia  question.  dance  of  J« 

"That  such  prima/acie  evidence  of  legitimacy,  may  always  be  lawfiilly  ro-8''i"'"/' 
butted  by  satisfactory  evidence  that  such  access  did  not  take  place  between  n  ^ 
the  bnabond  and  the  wife,  as,  by  the  laws  of  nature,  is  neceasary  in  order  for  srimn  fa 
the  man  to  l>e,  in  fact,  the  father  ofthe  child.  de  svidea 

"That  the  physical  fact  of  impotency,  or  of  non-access,  or  of  non-generating  ce  may  b« 
access,  as  the  case  may  be,  may  always  be  lawfully  proved  by  means  of  such  ■'■ballad, 
legal  evidence  ae  is  strictly  admissible  in  every  other  case,  in  which  it  is  tieces-' 
saiy,  by  the  lewoTEogland,  that  aphyaical  fact  be  proved."  L  '^^  J 

3d.  "Whether  evidence  may  be  received  and  acted  upon  to  bastardize  a  child 
bom  in  wedlock,  after  proof  given  of  such  access  ofthe  husband  and  wife;  by 
which,  according  to  the  l«ivs  of  nature;  he  might  be  the  father  of  such  child, 
the  husband  not  being  impotent,  except  such  proof  as  ^es  to  negative  the 
bet  of  generating  acceaa^" 

3d;  "  Whether  such  proof  must  not  be  regulated  by  the  same  principles  as  «r^^nf  o( 
are  applicable  to  the  legal  establishment  of  any  other  fact."  mibsI  in 

In  answer  to  the  said  questions  theLordChief  Justice  of  the  Common  Pleas  tsiconne 
delivered  the  unanimous  opinion  ofthe  judges  on  the  same  aa  foUowa:  baiwaen 

"That  afler  proof  given  of  such  cases  ofthe  huaband  and  wife,  by  which,  "■""•J  P* 
kceording  to  the  lawa  of  nature,  he  might  be  the  father  of  a  child  (by  which  we  rj""'  "** "' 
nnderstand  proof  of  sexual  intercourse  between  them,)  no  evidence  can  ha  re-  j,g  receiied 
ceiTod  except  it  tend  to  fobity  the  prooftbat  such  intercourse  had  taken  place.'  gxeepi  to 

*  Thii  malt  be  andantaod  to  mean  inch  avulanee  ■■  woald  be  ■alufactor j ,  baling  rs-  "l"'^  ™ 
(irdto  the  apecial  ckcnmstnnccfl  ofthe  caie.  It  i«  tobedsdoced  u  a  CDrolliry,  from  the  P'O"' «■  ">* 
•|iia>on  of  the  learned  jndae  in  the  Bulbar;  mm,  that  whsDevei  ■  hniband  and  wife  ara  "''^o'"**- 
prOTBd  to  bars  been  togetber  at  a  litua  wben,  in  the  order  of  natars,  the  liaiband  might 
k«*a  been  the  falber  of  an  afler  born  child,  if  Minal  intBrcaarie  did  then  lake  place  be- 
tirsen  ibsm,  loch  aeiaal  intercanme  was  prima  facie  to  be  preranoed;  and  that  it  wan  in- 
cambent  npon  Ibuso  who  disputed  Iha  legitimic;  of  lb*  after-born  child  to  diipro*!  the 
Tact  of  aeiaal  intercoarBe  having  taken  pUea,  by  evidence  of  circa  in  nlancoa  which  alTord 
irreaialible  preiamptioo  tlial  it  coald  not  haie  taken  place,  and  nol  by  mere  evidence  of 
cireomMBiicB*  which  might  nSbrd  a  bnlanae  of  probabilities  against  Ihe  Tact  Ihal  eeiua.!  in- 
tercoarae  did  take  place.  In  the  pnuent  case  the  huabaad  and  wife  are  proved  to  hava 
bean  toaethar  at  a  time  when,  if  seiaal  interconae  did  take  place  between  ibem,  the  hoe- 
band  m^hl,  in  the  order  of  nalnre,  have  been  'he  father  of  the  plaintiS'',  and  tha  ciruom- 
•laneea  given  in  evidence,  on  Ihe  part  of  the  defendant,  not  only  do  not  afford  itresiitible 
prenmplion  that  leiaal  intorcanae  did  not  actaally  lake  place,  bat  leave  ihe  balance  o( 
probability  in  favour  of  the  fact  that  aeiaal  inlareoarse  did  take  place  belneen  Ihem.  It 
ii  tcne,  thai  tbe  rale  laid  down  by  the  learned  jadge  who  tried  tbe  iiaae,  {ram  tha  caae  of 
the  King  y.  Lnle,  (8  East.  163.)  cannot  be  reconniled  with  ihe  opinion  of  all  the  judges 
in  ihe  Banbnry  cue,  and  ia  not  therefore  to  be  conaiderud  aji  the  rale  now  applic  ble  la 
dM  inbJBct;  vet,  as  it  ie  my  opinion  that  if,  npon  any  direclian  from  that  learned  jndge, 
the  jury  had  foand  a  different  verdict,  il  wontd  have  benn  my  duly  lo  have  ordered  a  new 
trial;  it  cannsl  terve  eilber  the  pnrposea  of  jnitice,  or  ihe  intereat  ofthe  parties,  to  anbmit 
Ibii  caae  s  aecoad  lime  to  a  jury,  in  order  ta  give  Id  the  defendant  Iha  chance  of  their  com- 
iigto  a  verdict  which,  if  ibey  did  Gad  it,  1  could  not  adopt  Per  Laach,  V.  C.  in  Head 
V.  Uaad,  1  8.  &  S.  162. 
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"  That  such  proof  must  be  regulated  bj  the  same  principlea  u  are  applica- 
ble to  the  estsbliafamttat  of  any  other  fact." 

4th.  "  Wbetber  in  eveiy  caae  where  a  child  ia  bora  in  lawfiil  wedlock,  aeX' 
tisl  ictercourae  is  aqX  by  lair  presumed  to  have  taken  place  vfter  the  tnamags 
between  the  husbaod  and  wife,  (the  husband  not  being  proved  to  be  leparatM 
from  her  by  senteocfl  of  divorce,)  until  the  contrary  is  proved  by  ttrideace  auf- 
ficieat  to  establish  the  ittct  of  such  non-access  to  negative  lacb  presumption  of 
Bexual  intercourse  within  the  period  when,  according  to  the  laws  of  nature,  he 
miEht  be  the  father  of  such  child?" 

5lb.  "  Whether  the  legitimacy  of  a  child  born  in  law6il  wedlock,  the  bus' 
band  not  being  proved  to  be  separated  from  his  wite  by  sentence  of  divorce, 
can  be  legally  resisted  by  the  proof  of  any  other  facts  or  circumatancee  than 
Buch  as  are  sufficient  to  establish  the  fact  of  non-access  during  the  period 
vithin  which  the  husband,  by  the  laws  of  natura,  might  be  the  father  of  such 
child;  and  whether  any  other  question  but  such  non-access  can  legally  be  Uft 
to  a  jury  upon  any  trial  in  courts  of  law,  to  repel  the  presumption  (^  the  legiti- 
;mB^  of  a  child  so  circumstanced?" 

Then  the  judges  being  agreed  in  their  opinicHi,  in  answer  to  the  said  que>- 
tioM  propound^to  them,  dke  Lord  Chief  Justice-of  the  Court  of  Common 
Pleas  delivered  their  unanimous  opinion  upon  the  same,  as  follows: 

"  That  in  every  case  where  a  child  is  born  in  lawful  wedlock,  the  husband 
sot  being  separated  from  his  lawful  wife  by  a  sentence  of  divorce,  sexual  inter- 
course is  presumed  to  have  taken  place  between  the  husband  and  wife,  until 
that  presumption  is  encountered  by  such  evidence  as  proves,  to  the  satisfaction 
of  those  who  are  to  decide  the  question,  that  sucA  sexual  intercourse  did  not 
take  place  at  any  time  when,  by  such>Bezual  intercourse,  the  husband  could,  ' 
according  to  the  laws  of  nature,  be  the  father  of  iuch  cbjld. 

"  That  the  presumption  of  the  legitimacy  of  a  child  bom  in  lawful  wedlock, 
the  husband  not  being  separated  from  his  wife  by  a  sentence  of  divorce,  can 
only.be  legally  resisted  by  evidence  of  such  facts  or  circumstances  as  are  suf- 
ficient to  prove,  to  the  satisfaction  of  those  who  are  to  decide  the  question,  that 
no'sexual  intercourse  did  take  place  between  the  husband  and  wile  at  any  tune 
when,  by  such  intercourae,  the  husband  could,  by  the  laws  of  nature,  be  the 
fiitber  of  such  child.  When  the  legitimacy  of  a  child,  in  such  a  case,  ia  dis- 
puted on  the  ground  that  the  husband  ia  not  the  father  of  such  tftild,  the  ques- 
tion to  be  lefl  to  the  jury  is,  whether  the  huahand  was  the  father  of  auch  child; 
and  the  evidence  to  prove  that  he  was  not  the  father  must  be  of  such  fkcts  and 
circumstances  aa  are  sufficient  to  prove,  to  the  satisfaction  of  a  jury,  that  no 
■exual  intercourse  took  place  between  the  husband  and  wife  at  any  time  when, 
by  such  intercourse,  the  husband  could,  by  the  laws  of  nature,  be  the  father  of 
juch  child. 

"  The  non-existence  of  sexual  intercourae  is  generally  expressed  by  the 
words 'non-jiccess  of  the  huahand  to  the  wife;'  and  we  understand  thoae  ex- 
prcMioas,  aa  applied  to  the  present  question,  as  meaning  the  same  thing,  be- 
If  thera  bo  *'^"^*' '"  ""*  sense  ofrhe-word  'access,'  the  husband  may  be  said  to  have  ac- 
aMpuation  ''"^*  *"  his  wife,  as  being  in  the  same  place,  or  the  same  housei  and  yet,  nn- 
breaaMQt,  ^^'  "uch  circumstances  as,  instead  of  provbg,  tend  to  disprove,  that  any  sex- 
ihe  pre-       ual  intercourae  took  place  between  them  " 

wmpiioii       2.  The  case  oe  thk  parishes  op  St.  Geohob  akd  St.  Miecarkt,  West- 
itil'b^rD  MINSTER.  M.  T.  IT15.  K.  B.  1  Salk.  123. 

fBTonror         ''*'"  ^'""'     Ifb^ron  and  feme,  without  aentenee,  part,  and  live  separate,  the 
■Bcesi  Bod   children  ahall  be  taken  to  be  legitimate,  and  so  till  the  contrary  be  proved;  for 
of  Itgitima- Bccess  shall  be  intended;  but  int  be  found  that  the  man  had  no  accesa,  the 
cj,  tillthe    child  is  a  bastard.     See  1  Bl.  Com.  457j  post,  p.  176. 
coninrf  ba  3.   R^jtv.  Bbowke.  T.  T.  1728.  K,  B,  2  Stra.  811. 

proved.  Upon  an  order  of  baatardy,  it  was  slated  thai  the  husband  had  been   absent 

„       .f  .    mx  years,  and  that-  during  his  absence  the  defendant  had  had  caraal  knowledge 
wamin  b«  "'''ii^  wife,  and  therefore  they  adjudged  him  to  be  the  putative  father. 

Std  per  Cw.     That  order  must  be  quaahed,  for  his  tying  with  her  ia  not  a 
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mifficieiitreucio  to  infer  him  the  fhlher  ofthbchiM;  and  though  the  justices  anl^ithrii  I 
need  not  show  the  grounds  they  go  upon,  yet  if  they  do,  and  it  Bfpeara  not  suf-  ^  ^V  '"'*' 
ficient  ground,  their  order  will  be  bad. 

{h)  In  what  ctttu  the  preaitmpliim  of  acceu  ia  negatwed. 

1,   When  the  kviband  is  beyond  four  seaa,  ™. 

1.  Ru  V.  AiBBBTON.  M.  T.  1690.  K.  B.  1  Ld.  Raym  39fi;  S.  C.  1  Salk  oeptionwid 
463.  pi. 38;  Carth.469i  Holt.  607,  S.  P.  The  Queen  v.  MtBREY  M.  T.  biSh  of  » 
1703.  K.  B.  1  Salk.  122.  chUd  nhila 
On  the  removal  of  an  order  of  bastardy,  it  appeared  that  a  feme  covert,  dur-  ■''f'''i^  J* 

ing  the  absence  of  her  husband  at  Cadiz,  was  delivered  of  a  child,  and  that  her  L  '"^  J 
huaband  iras  not  in  England  from  the  time  of  her  conception  till  the  period  of  tKM-''ma'~ 
the  birth.  The  question  was,  whether  the  child  was  a  bastard  within  the  18  ria,  coq< 
Eliz.  c.  3.  B.  2.  the  words  of  the  act  beioK)  children  begotton  and  born  out  oreloaiTBlf 
lawfiil  matrimony,  which  it  was  contended,  could  not  apply  to  this  caae,  the  pa-  n«g>tiTsa 
rents  being  married  at  the  time  of  the  parturition.  Sedper  Cur.  All  persons  '^*  P^^ 
are  bastaraa  who  are  begotton  and  born  of  a  feme  covert  whilst  her  husband  is  ■°°'P"<'°o* 
fcytmd  fte /our  «a».*     See  4  Vin.  Abr.  p.  2IG.  B.3,  4,  6  <^  6.  """" 

2.  Rex  v.  thb  IaHABITA^Ts  or  maimtonb.  T.  T.  1810.  K.  B.  12  East.   550.  Hbbo  b 
A' B.  volunteered  into  a  regiment,  in  consequence  of  which  he  embarked  child  bom 

ior  Sicily  in  Apnl,  1806,  where  he  remained  till  he  returned  to  England  on  Ihe  of  "woman 
4th  of  January,  ia03.  C.  D.,  his  wife,  who  remained  in  England  durinsoll  """'y  tj"* 
the  above  period,  was  delivered  of  a  child  on  the  6lh  of  May,  1808.  The  f^'" '"" 
Court  all  agreed  that. such  child  must  be  taken  to  be  a  baatsrd.  tare  of  bet 

2-    When  direcl  evidence  of  non-access  is  adduced.  hn.b.nd  lo 

I.  Taa  PARISH  OP  St.  AvDRBw  T.  THB  PARfsH  OP  St.  Bride.  E.  T.  1716.  K.  '.""e*" 
B.  1  Stra.  5i.  S.  P.  The  Kino  v.  thb  inhabitants  op  Bedall.  T.T.  1736.  ^"'i  (,' 
K.  B.  2  Stra.  1076.  Rex  v.  Maidstone.  T.  T.  1810.  K.  B.  12  East.  550.  con.idered: 
An  order  of  sessions  for  the  removal  of  three  children  from  St.  A.  to   S.   B.  a  baitard.. 
set  forth,  that  A.,  about  23  years  prior  to  the  order,  married  B.,  and  lived  five 
years  with  her  in  St.  B.     At  the  end  of  five  years  he  left  her  and  married  ano-  Wbersvor 
ther  woman,  and  never  aderwards  saw  his  first  wife,  B.,  who  after  a  long  time       ™.'*  "■ 
having  beard  nothing  of  A.,  married  a  second  husband,  by  whom  she  had  eight  phs^icit 
childien  in  St.  A.,  who  assumed  the  name  of  her  second  husband,  five  of  whom  impouibi- 
were  dead,  and  three  survived.      The  sessions,   presuming  that  the  second  iity  ibat 
marriage  was  void;  held  that  the  selllement  of  the  throe  children  waa  In  St.  B.  (be  hi>*- 
where  the  flrst  husband  lived,  thus  deeming  the  children  the  logitimale  issue  ^'"*'  "'^ 
of  the  first  marriage.     Per  Cur.     Phe  order  must  be  quashed,  because,  it  be-  ^"gted  ,||« 
ing  distinctly  proved  that  the  first  husband  had  no  access  lo  her  for    17  years,  cLild,  it 
there  can  be  no  doubt  but  they  are  the  children  of  the  second  marriage;  and  iballba 
not  being  born  in  St.  B.,  nor  having  lived  40  days  there,  can  have  no  settle-  deemed  a 
ment  in  St.  B.  baitard, 

2.  PsKDRBLL  V.  Pendrell.  H.  T.  1731.  K.  B.  2  Stra.  925.  „«  JIulI' 

This  was  an  issue  not  of  Chancery,  to  try  whether  the  plaintifi'was  heir-at-  „(,li  may 
law  of  T.  P.     It  was  agreed  that  plaintifTa  father  and  mother  were  married,  arite. 
and  ItTed  together  some  months,  when  they  separated,  bis  father  going  into  S.     I   175  ] 
and  abe  staying  in  L. ;  three  years  afterwards  plaintiff  was  bom ;  and  there  be-  Tbns  ifit 
ii^  some  doubt  upon  the  evidence  whether  the  husband  had  not   been  in  !■.  "^^  ^  P^** 
within  the  last  year,  the  plaintiff  rested  on  the  presumption  of  law  in  favour  of '"^^'^^^ 
legitimacy,  which  was  encountered  by  strong   evidence  of  no  access.     The  /ig„cg  t^a, 
Court  agreed,  that  the  old  doctrine  of  being  within  the  four  seas  was  not  to  take  the  bu- 
l^ace,  but  the  jury  were  at  liberty  te  consider  the  point  of  access,   and  they  bond  haa 
(bsod  a  verdict  for  defendant.     The  Court  allowed'the  defendant  to  prove  the  ""'  hsd  ac- 
mother  a  wom^n  of  ill  fame,  but  would  not  allow  her  declarations  as  evidence  fj^gntj"^ 
till  she  had  been  called,  and  denied  them  on  the  cross-examination.  neriod  of 

See  1  Salk.  120;  And.  9;  Wils.  340.  gnution, 

*  In  dw  aabicqaaiit  piit  cf  the  jadgmaat,  the  Coatt  held  that  the  haabRod   niiiil  baTe  ^  buurd. 
beam  abinst  aol  oaly  alth*  time  oftlM  conceptioD  and  birth,  bnl  darinc  the  entire  period 
•ffeitatio*.     Thi«  doGtrineii  nan  complstclj  axpioded;  ■«•  R«i  v.  LuSa,  8  £aat,  2t0. 
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And  >b  S.  Rex  t.  Lutfe.  H.  T.  1807-  K.  B.   8  East.  193. 

Mnc«  dn  Fromac  order  of  bastardy  filiating  tb«  child  of  a  married  womatf,  it  appear- 

tin  '*^  Bd  that  the  child  had  been  boro  after  access  of  the  husband,  but  that  Ibe  birth 
,r  p^^^aofthe  child  had  ^been  on  the  tSth.of  Jul/,  1806:  that  the  faot  of  ncn-acceas 
cj  b  jmma  stood  proved  from  the  9th  of  April.  1B04,  until  the  29th  of  June,  1306;  and  that 
terial,  the  access  of  the  husband  had  not  been  until  within  a  fortnight  before  tlHi 

wbura  tha  birth.  After  the  order  had  been,  under  these  circumstances,  coufirmed  by  th« 
'"^"r'ttT"  (luartersesaiona,  it  whs  returned  by  ceHtorari  into  this  court,  whenit  wasobjec- 
Mia  demon  *^'^>  '''^^  ''  ^^^  not  lieCn  proted  thatthe  husband  had  had  no  access  during  the 
■trstea  as  whole  tinM  of  the  pregnancy.  Lord  fUenftortn^,  after  quoting  many  autho- 
MrsI  im  rities,  and  commenting  upon  them,  observed;  from  all  these  authorities  I  think 
pcwmbilit;  this  conclusion  may  be  drawn,  that  circumstances  which  show  a  natural  impoa- 
J^'^*'^'"*  sibility  that  the  husband  could  be  the  father  of  the  child  of  which  the  wife  is  d«- 
tta  ihefa  'i^^''^'')  whether  arising  from  his  being  under  the  age  of  puberty,  or  from  hia 
ther.  labouring  under  disability  occasioned  by  natural  infirmity,  or  irom  the  length  of 

time  elapsed  since  his  death,  are  grounds  on  which  the  illegitimacy  of  the  chSd 
may  be  founded;  and  iherefbre,  if  we  may  resort  at  all  to  such  impedimenta, 
arising  from  the  natural  causes  adverted  to,  we  may  adopt  other  causes  equal- 
ly potent  and  conducive  to  ahow  the  actual  physical  iropossibihty  of  the  bua- 
band's  being  the  father,  I  will  not'eay  the  improbability  of  his  beingsuch,  for 
wpon  the  eround  of  improbnbilify,  however  strong,  I  ahould  not  venture  to  pro- 
ceed. No  penoji  can,  however, raise  a  question,  whether  a  fortnight's  access 
oTlbe  husband,  before  the  birth  of  a  fullgrown  child,  can  constitute,  in  thfl 
courseof  nature,  the  actual  relation  of  father  and  child.  But  it  is  said,  that  if  we 
break  through  the  rule  insisted  upon,  that  the  non-access  of  the  husband  must 
coDtinue  the  whole  period  between  the  posaible  conception  and  delivery,  we 
■hall  be  driven  to  nice  questions.  That,  however,  is  not  so;  for  the  general 
presumption  that  the  child  ia  legitimate  will  prevail,  except  a  case  of  plain  na- 
tural impoBsibility  is  shown;  and  to  establish,  as  an  exceptioa,  a  eaae  of  such 
ejctreme  impossibility  aa  the  present,  cannot  do  any  harm,  or  produce  any  ui>- 
Neitber  ii  certainty  in  the  law  on  thiH  subject.  We  must  therefore  confirm  the  order, 
it  Qdcabu  See  I  Salk.  122;  5  Mod.  319;  S.  C.  1  I-A.  Raym.  39iS;  Salk.  484;  Carth, 
T  'r^rT^'^^;  '  ^^^'  '*^;  "^  '<'  ^'^*i  ^  T.  R.  aai,  SM;  Co.  IJtt.  264.  a;  4  Via.  Abr. 

Whan  the      ^'-  '^'"  ^-  P'"  ^-  *"  ^-    ^  *>    '  ^^-    ^°'"-  ^'i   ^'   '">  ^^-    '■  ^    ^<^-    ^'    ^ 

-„f;„l^,eRol.  Abr.  359.  (see  tlie  case  commented  upon,  3  Eaat.  200,  in  notes;)  IH   6, 

bMnlong    3-b;  Bracton,  p.  6.  a. 

*«^.)  t»  4.  ToMPso-sv.  Saul.  T.  T.  1791.  K,  B.  4T.  R.  356- 

MUbliih  Long  after  the  death  of  all  the  parties,  it  was  proved  that  the  husband  lefl 

Jj"^!J^^  J^^orwich,  and  went  to  reside  in   London;  that  bis  wife  remained  behind,  and 

•1,  who  on ''^"'*."'*'""'°"*^'' '"""■•"' ''w  wife  for  years,  during  which  time  the  child  in 

pTor»  Jim  question  was  born;  that  this  child  always  went  by  the  adiilterer's  name,   and 

e0)M(anfjy  was  reputed  illegitimate  in  the  family;  was  held  sufficient  evidence  of  illegiti- 

rMident      macy,  though  it  did  not  clearly  appear  where  the  real  husband  had  been  from 

hiTiifo  "  ""*  '™*  ofconception  to  that  of  delivery. 

3.    Wfitn  the  pareiili  are  divorced. 
Whera        ^'-  George,  South w ark,  v.  Sr.  Margaret's.  Westminster.  M.  T.  1705. 
tbareiia  K.  B.  11  Mod.  Rep.  106;  S.  C,  Sett.  ^  Rem.  154;  S-  C.  1  Said.  123. 

divorctf  a  Three  children  were  born  in  St.  G.  parish,  belonging  to  M.  B.,  the  wife  of 
men*a  et  G.  B",  an  inhabitant  of  St.  M.  The  inhabitants  of  St.  M.  contended  that  M. 
(Jiwro^  naa  g  ^j,,  ^  ]g^j|  „onnn^  ^^A  had  the  children  long  after  she  was  divorced  by  a 
be  preMm  sentence  in  the  Ecclesiastical  Court;  but  the  justices  sent  them,  by  an  order 
•di  iinu<jh'''^"^"'°°^)  '•*  St.  M.,  on  being  informed  that  the  husband  lived  there,  conten- 

«Ui,  itia  •  Bat  we  harflieen,  Ihal  if  ihoy  are  lepiraled  By  tciutnt,  h  difforert  mie  prevail!,  an- 

UMiiasry  te,  p.  173.  And  in  cuw  ordirorcs  in  aRpiritUl  eoort,  aointulo  matrimonii,  all  tha  ia- 
lo  prove  ac  sue  liarn  dorin;;  tha  coveitnra  are  bastirda,  becatua  mch  divorce  ia  tivitjt  upoa  aonie 
co*s,  in  or  caiua  ihal  randerad  Iha  marriane  unlawfol  and  dbII  from  the  begianing.  IJnt  where  parlia- 
dsr  la  ei  manl  diaioliea  ■  inBrriBaB  Tor  acaiue  mbseqaent  thereto,  there  is  no  neccMary  or  aeneral 
taUiah  tha  occasion  for  rapuling  the  childran  illagilimale;  I  Woodd.  894.  Thoogh  in  Ibe  caae  of 
lasilima  adaltery,  a  claiiae  i>  somEtime*  inaened  for  illosilimating  children  born  after  apwIictMar 
CJ.'  liuiBi  »SB  Martiii'a  Divorce  Bill,  1786. 
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BASTARD.'— Wherein  <i  JOarrMgn  exitt;  und  Uathartd  alive,  i*& 

UDgtKat  to  b»the  place  ofthoir  last  legal  aetttemcnt.  On  motion  to(|uaBhUii8 
•rd«r,  it  was  coQteaded  they  were  Itaatards,  in  wliich  the  Court  concurred,  m 
they  were  begotten  aftBr  M.  D,  was  divorced.  On  wliich  it  was  objected, 
that  it  did  not  appear  hy  the  order  but  that  llie  husband  got  them. 

Par  Holt,  C.  J.  We  will  intend  the  contrary,  unless  you  can  prove  theii 
tf^bitatioa.     See  1  iil.  Com.  4o7j  Uul.  N.  P-  t  fi;  4  Vin  Abr.  p.  3^2k 

4.   IVhere  Ihett  it  a  pliytieal  innbUity. 

Don,  OEM.  OF  LoMAX,  V.  HoLMDEi   \HD  oTHBiis.  M.  T.  1733.  K.  B.  3  Str*. 

9t0;  S.  C.  BbI.  N.  P.  113. 

Id  ejectment,  the  i)aestiDn  on  a  triul  at  bar  was,  whether  the  lessor  was  the '^^'"J""°* 
■oo  of  C.  L.  deceased,  whiith  depended  on  the  aueetion  of  his  mother's  marri-  "^  177"^ 
age,  which  was  proved,  and  evidence  given  of  tne  hosbaad'e  living  frequanlly  A  j.,  j^, 
wt  ll  where  the  mother  lived,  io  that  access  must  be  presumed.  The  defen-  hitity  frerti 
daiits  were  allowed  to  give  evidence  of  his  inabiiily  fnim  a  bad  state  oFbody,  phyaical  ia 
though  their  evidence  could  not  prove  an  im possibility,  but  an  improbability  flrrniijr  u 
only-,  the  Couri  thought  that  not  aufficienl,  and  gave  a  verdict  for  pjainliff-*      ■'{■uMiW-t 

(Cj   VVUEBB  TUE  HUSBAND  DIRS  DEFOKF.  THE  CHILD   IS  BOK.V. 

As  to  posthumous  oUspring  the  general  rule  is,  that  if  tlie  child  be  bom 
within  the  usual  period  of  gestation,  t.  e.  40  weeks,  it  is  to  be  deemed  legiti- 
mate; ifbeyond,  a  bastard;  Hndwell's  case,  Co.  Litt.  1^4.  b.  Tut  this  is  ne- 
cessarily a  fact  to  be  tried  by  a  jury;  for,  as  it  has  been  quaintly  observed  that 
the  law  does  not  appoint  any  certain  time  for  the  birth  of  a  child,  and  that  it  is 
sufficient  for  the  purpose  of  legitimacy  if  it  be  born  within  a  few  days  after  the 
40  weeks,  if  it  can  be  proved,  by  circumstances,  to  be  the  issue  of  the  hus- 
band; 1  Rol  Abr.  3o6.  And  Dr.  Hunter,  in  a  communication  to  the  learned 
£ditor  of  the  First  Institutes,  stated,  1.  The  usual  period  of  gestation  is  nine 
calendar  months;  but  there  is,  very  commonly,  a  dilTerence  of  one,  two,  or 
tliree  weeks.  2.  A  child  may  be  born  alive  at  any  time  &om  three  moolha; 
but  we  see'  none  born  with  powers  of  coming  to  manhood,  01  of  beipf;  rtiared, 
before  seven  calendar  months,  at  six  mouths  it  cannot  be.  3.  I  have  known  a 
woman  bear  a  living  child,  in  a  perfectly  natural  way,  14  days  later  than  nine 
calendar  months,  and  believe  two  women  to  have  biecn  delivered  of  a  child 
alive,  in  a  natural  way,  above  10  calendar  months  from  tbe  hour  of  concep- 
tion. See  also  Rol.  Abr.  356;  Lord  Ellenborough's  judgment  in  Rex  v, 
Lul.e,  8  East.  307. 

!I.      WHO   IS    OR  IS    NOT   COMPETENT   TO    PROVE    THE 
CHILD   SUCH;  AND  OF  THE  ADMISSIiSILITY  OF  GENE- 
RAL EVIDENCE. 
I.  Pjrish  of  St.  i*ETBa's  is  WorcesteS.  E.  T.    1731,  K.  R.  Bui.  N.  P, 
112;  N.  P.   Burr    S.  C.  25.  M*v  v.  May.   H.  T.  1743.  BuI,  N.  P.  112, 
On  an  appeal  against  an  order  of  removal,  where  the  sessions  slated  that  J.  EHhet  ib« 
H.,  the  father  of  the  pauper,  swore  that  he  had  travelled  with  H.  A.  for  aeven  *''*''' 
years,  ^nd  during  all  that  time  they  cohabited  us  man  and  wife;  that  she  bad 
ihe  pauper,  and  two  other  children  by  him,  born  in  Swinford  Parish;  and  (bat 
they  wet*  reputed  roan  and  wife,  and  continued  so  till  the  woman's  death,  but    f  118  ] 
(hat  Ifaey  never  were  msrrbd;  the  Court  held,  that  as  all  this  case  was  dis- 

f  Tbli  decision  sireordq  nilli  1  mlo  eat.iblijhed  at  b  very  early  period,  Ihat  iune  during 
wedlocic  may  bo  batUri'aai  by  proof  of  ■  astBrdJ  impowibility  that  the  hiubsnd  ooutd  hava 
bMnlhe  rather;  hence,  nhere  the  hanbund  woi  Hniufirni  bedridden  man,  a  child  born  Mlih- 
in  12  weeks  afU:i  the  miirriage  was  bolden  ta  be  s  bnatird;  foicroft'a  oaie,  1  Rol.  Abr> 
SS9,  a»  where  the  husband  waa  ahawn  10  ba  wilhin  the  age  ofpnherty;  id.  8S8;  for  b- 
•iMce,  under  14  years;  Y.  B.;  1  Hen.  6.  36.  Bat  evidence  that  a  lutbdad  was  lUvorced 
from  hii  first  wife  for  irapolanne;  see  lit.  divorce;  does  ool  prove  the  bastardy  of  a  child 
dariu);  the  teeond  roarriaga;  Cora.  Dig.  Biiiard,  B;  5  Po.  986;  2  Lev.  169.  ITS;  Dy.  179. 
D.  Foru  ia  anid.anian  ma;  be  kabUii  etinhabilu  divertii  ttmparibu>,Kai  (hii  u  ap' 
pliable  whothArlbe  divorce  waa  couia  impoteixlia  quod  hunc  or  propter  perpitvam 
imfoUiitiam;    I  Aud.  lOJ;  2  Lc.  169. 

•  And  in  Rei.  V.  I.nfls,  8  Ea.-iL  207.  Lord  Elletiboroonh  s»id.  ihera  most  be  a  physical 
impOBiUEity  vfthehasbaiid  heing  Ibafaiberi  foe  apoil  the  groood  ofimprubabltity,  hows- 
*er  strong,  f  ahould  not  vanlure  to  proceed. 
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ctoMJ  on  the  sole  evidence  or  the  father,  however  difficult  it  niiglt(b«  to  mSh/ 
mil  bis  evidence  to  bastardise  a  reputed  legitimate  child,  yet  m  all  depended 
on  the  fatber'a  testimony,  the  whole  must  be  taken  together;  then  it  appearetl 
that  he  neTer  was  married;  end  consequently  the  child,  being  a  bastard,  wa> 
nettled  at  Swinford.  And  the  Court  said  there' was  no  colour  to  say  the  father 
WBi  swearing  to  discharge  himself;  for  if  the  child  were  legitimate,  be  wai 
bound  to  keep  it,  by  43  Eliz.;  and  if  s  bastard,  he  must  indemnify  the  parisb^ 
by  18  Eliz.  ^ 

2.  Tbb  Kisq  v.  the  isHiBiTANTB  Or  Bromlei.  T.  T.  1796.  K.  R  4  T.  R. 
S30.  S.  P.  The  Kino  t.  thb  inhibitantb  or  REAoma.  M.  T,  ]7S4.  Ca. 
Temp.  Hard.  79;  And.  ]0;  3  Seas.  Ca.  2S6.  pi.  175.  Lobd  Valektia** 
GASB.  D.  P.  Cowp.  595.  Sackeverell's  case.  BuI.  ]V.  P.  S4I. 

Ofmothtr  The  appellants,  against  an  order  of  removal,  offered  to  produce  the  wife  of 
is  compa-  the  alleged  reputed  fetber  to  prove  that  she  never  was  married,  or  that  if  aha 
lent  la  ever  was,  the  ceremony  took  place  in  Ireland,  under  such  circumatances  a* 
f"*" '''"  (the  appellants  contended],  by  the  laws  of  Ireland,  rendered  it  wholly  void. 
ii"hild'rar  "^^^  respondent's  counsel  submitted  that  the  evidence  offered  by  the  ap- 
wani  of  >  pellant's  was  inadmissible.  Sed  per  Cttr.  It  has  been  decided  that  the  p»- 
1«(«1  iDAr-  rents  ma^  be  called  as  witnesses,  tvith  respect  to  the  legitimacy  of  their  issue 
n*("-  and  if  they  may  be  called  to  prove  that  they  are  legitimate"  children,  therein  no 

reason  why  they  should  not  be  considered  as  competent  when  called  to  provar 

that  they  are  illegitimate  children. 

3.  STANnBM  T.  Stahdbn.   H.  T.  1731.  Peake.  N.  P.  C.  32.   S.  P.  Rex  r. 

Brahlet,  »vpra. 
*"''•'■"•-  Thia  was  an  issue  to  try  whether  the  plaintiff  was  the  lawful  issue  of  C.  8. 
faeto  mtv  "^^  plaintiff  called  his  mother,  who  proved  that  she  was  married  to  C.  S.  the 
proTi  ibe  father,  on,  &c.,  that  they  cohabited  together,  and  that  the  plaintiff  was  bom  in 
niarriaga  that  wedlock.  In  answer  to  a  question  whether  any  banns  were  published,* 
iDfariDBl,  she  said  she  had  no  other  knowledge  of  the  fact  than  having  been  told  so  by 
M^  ^^"'  ^-  S-t  C.  S.  himself  was  aflerward  examined,  and  swore  that  the  haons  were 
r**  .  *  lot  duly  published  three  times.  On  this  evidence  being  objected  to.  Lord 
*'  Kenyan  held  that  the  father's  admissions  that  the  ceremony  had  taken  plaee, 

and  subsequent  cohabitation  ensued,  went  only  to  his  credit;  but  plaintiff  had 
a  verdict  notwithstanding  bis  evidence.     See  Standen  t.  Edwards,  I  Vea. 
JuD.  133. 
r   I'jj   I  4.  GooDRioHT,  ».  Stevbus  ».  Moss.  E.  T.  1679,  K  B.  Cowp,  591. 

''In  ejectment,  the  question  turned  on  the  legitimacy   of  the  plaintiff.     He 
Whsihar     8'*^  '"  evidence  the  marriage  of  his  parents,  Nov.  2,  1703,  and  the  register 
ihaahild     of  his  birth,  a?  follows:    "  Christenings,  1701.     S.,  the  son  of  F.   and  M.  S. 
WM  Lorn     baptised  July  5d."     To  repel  this,  the  defendant  offered  general  deelarationa 
•utMBqaant  of  the  father  and  mother  (who  were  dead)  that  he  was  born  before  marriage; 
or  prior  to  and,  2dly,  the  declaration  of  the  mother  in  her  answer  in  Chancery,  to  a  bill 
"*  '  filed  by  the  committee  of  the  person  last  seised,  which  were  rejected  at  the 
trial.     On  motioa'for  a  new  trial,  the  Court  held,  1st,  that  the  father  and  moth- 
er, if  alive,  could  have  been  e.Tamined  to  the  point;3dly,  thai  their  declaration  to 
thnt  eHect  could  have  been  given  in  evidence  a^er  their  deaths,  and  conse- 
quently, an  answer  in  Chancery  might  be  so  given,  as  being  evidence  under 
Aadtheiu  ^^^  parent's  hand  of  having  made  such  a  declaration, 
ntst.  are     5.  SrAPi.ETON  V.  SriFiETON.  T.  T.  1736.  K.  B.  Cr.  Temp.  Hard.  277.       8. 

coinpalaBi         P.    TsE  KlSO  v.  ReaoikO.    M.  T.    1731.    id.     LoMAZ  V.  H0LMDB5.  M.  T. 

10  proto  1732.  K.  B.  2  Stra.  940.  S-  C.  Pul.  N.  P.  287.  nam.  Lohax  v.  Lomax. 

iholagiri-         s^a^H  BaoniE's  case.  N.  P.  1774.  cited  id. 

iMr^ehil-        '^'^'"  ^"^  '"  ^'^°  directed  out  of  Chancery,  to  try  whether  the  father,  of  the 

dren.  plaintiff  was  the  legitimate  son  of  P.  S. ;  and  it  was  admitted  by  the  defendant 

that  the  plainlifi  was  P.  's  eldest  son,  by  M.  G. ;  but  his  defence  was,  that  the 

father  was  not  then  married  to  her,  but  was  so  afterwards,  at  he  proved  by 

*  8e«  poit,  lit.  Marriaga,  that  it  ia  sot  nteimtrj  hr  tb*  part;  wba  wiabea  to  astaUisk 

tba  mamai*  to  prove  iha  paUiaatioa  of  baana. 
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Um  ragiatw,  ^flr  which  l{i«  dafendant  wu  biwn;  w  that   h«  waa  th«   eMert 
hvftil  Bon.     Tha  plaintifi'  had  only  pretumptive  evideace  of  a  marrisga  being  *»  }»• 
had  boNrefla  them  before  his  birlh;  and  defendant  prtHluced  hia  mother,  ihe  fa-  *  ^  ^ 
tber*a  irife,  to  be  an  eridenca  to  ibe  plaintiff,  if  he  liked  it.     And,  ^^^^^  il„ 

Per  Lord  Hardwlcke,  C.  J.     She  may  be  a  good  witneaa  to  prove  her  own  ^ecttM  of 
marriage^  but  plaintiff  was  afraid  her  evidence  would  be  againat  hiin,  and  so  the  hot- 
would  not  examine  her.     See  Lord  Valentine'a  caae,  in  D.  P.  Cowp.  593;  b«>"l- 
SacheverelPa  caw,  Bui.  N.  P.  241.  Y'  ," 

6.  Pmdrbll  V.  PjtNDBBi-L.   H.  T.    1731.  KB.   Bui.   N.  P.  287;  S.  C.  S^J^^^^'j 
Stra.  92&.  DMbt*. 

Thia  was  aa  issue  out  of  Chancery,   to  try  whether  the  plaintiff  was  heir  to  Mccpi  Tar 
T.O.     The  marriage  and  birtb  being  admitted  by  order  of  the   Court,  Lordtli«pi]rpaie 
Sajmond,  C.  J.  raceired  the  evidence  of  the  mother  to   prove  that  the   fatbeV  °r  <.°"'^' 
had  acceas  to  her;  but  he  would  not  allow  her  declarations  to  be  given  in  evi-   V'^j"^  ■>"' 
dence  till  she  had  been  called  and  denied  them  upon  Ibe  cros^examination.      J-         ^ 
t.  GoonaioBT  v.  Moss.  E.  T.  1777.  K.  B.  Cowp.  594.  S.  P.  R«  v.  Hoopbh.  o„„i,d  wo 
M.  T.  1773:  K.  B.  B.  l.Wik.   340.  Rex  v.  Bedalb.  S  Stra.  941.  I076;mio  who 
S.  C.  Ca.  Temp.  Hard.  379;  And.  s'.  Rex.  v.  Rbidino.  Bui.  N.  P.  112.  i*  the  of 
Rbx  V.  Lurra.  8  East.  193;  Rsx  v.  Kba.  11   Eaat  132.     Sedmde  Ru^"'^'"'t 
V.  Wrioht.  1  Bbtt   447.  pi.  568.  ?h"  no™" 

Per  Moniifield,  C.  J.     It  is  a  rule  founded  on  deceney,  morality,  and  pel-  ^,„  „(■  ,i,, 
ky,  that  the  parties  shall  not  be  permitted,  afler  noarriage,  to  lay  that  thejr  have  hMbund, 
had  Qo  connexion,  «ad  ba«- 

8.  Rax  V.  THB  INHABITANTS  OP  Kba.-E.  T.  1803.  K.  B.  II  Eaat.  132.        V^™  'l" 

Per  C:tr.  A  woman  cannot  give  evidence  of  (he  nbn-acceaa  of  her  husband  "■"■ 
to  bastardize  her  issue,  though  he  be  dead  at  the  lime  of  her  examination  as  a  .  j  ,l. 
witDSsa,  the  principle  of  public  policy  precluding  her  from  bearing  testimony  jj^^l^^f,^ 
to  that  fact,  as  the  contrary  rule  would  tend  to  affect  both  the  children  bom  haibind 
daring  the  marriage  and  the  parties  ihemaelves.  Vide  1  Rol.  Abr.  359;  Ca.  doea  oat 
Temp.  Hard.  79.  379;  8  East.  193;  Salt.  122;  Stra.  90S-  1016;  Andr.  9.  10;sl«>'  >li< 
1  WU.  340;  B.  N.  P.  112;  Cowp.  694;  Banbury  Claim  of  Peerage,  D.  ?"•*■  ^ 
Selwyn'B  N.  P.  731;    1  S  &  S.  153.  BiHon  Ih. 

9.  Thb  KINaT.RBADI^B.   M.T.  1734.  K.  B.  Ca.   Temp.  Hard.    79;  S.  C.  f«,3tr 
And.  Rep.  10.  3  Sesti.  Ca.  386.  pi.  llo-  8.  P.  Rkx  v.  Bkdalb.  Aad.  B.  Rkx  .h*  ms/bs 
r.  Lorn.  8  East.  203.  namisnd 

On  motion  to  quaah  an  order  of  two  justices,  and  two  orders  of  ssss'oni  made  ■■  '<>  '^ 
on  it,  by  which  th«  defendant  bad   been  adjudged   the   father   of  ■  bastard. '^*f  r^ 
Tbe  finrt  order  of  sessions  was  a  special  one,  setting  forth  the  circumstances  of  jqi^^q,.^ 
the  case,  and  charging  the  defendant,  on  the  oath  of  a  fame  covert,  with  being  with  Bnoth 
the  father  of  the  bastard.     The  wife  is  not  a  competent  witneas  in  law;  that  is,  sr,  nnca  it 
to  prove  the  whole  fact;  though  it  seems  she  can  prove  the  criminal- can  versa-  ■■  ■  fset 
tion  between  defendant  and  herself,  by  reason  of  the  nature  of  it,   as  it  will  ^r^iieli  mut 
seldom  admit  of  other  evidence;  but  this  is  only  from  necessity.     But  it  is  car- J^'J^jiji^^ 
lied  farther;  for  the  wife  is  the  only  evidence  to  prove  the  absence  and  want  of  ],ar  own 
access  ofher  husband,  whereas  this  might  have  been  made  to  appear  by  other  knowlodc* 
witnesses,  and  therefore  the  wife  shall  not  be  admitted  to  prove   it,  as  there  is  s*^  tl^i  of 
no  necessity  to  justify  hir  being  evidence  ifi  this  case.     She   is   themfore  not  "■•  •■'■"•'■ 
to  be  admitted  to  prove  that  her  husband  had   no  access  to  her.  and  the  test!-*'  osly. 
moay  of  the  other  witnesses,  that  he  resided  seven  miles  away,  ahows  as  appar- 
ent possibility  of  access.     It  must  be  very  dangerous  to  lay  it  down  in   gener- 
al, that  a  wife  should  be  a  sufficient  sole  evidence  to  basraidlze  her  child,  and 
discharge  the  husband  of  the  burthen  of  its   maintenance.      But   our   opinion 
will  not  be  a  precedent  to  determine  any  other  case  where  there  are   sufficient 
witnesses  as  to  the  want  of  access,  but  the  foundation  of  our  judgment  is  the 
wile's  being  sole  witness, 

*.  Bat  iha  wifa  htAag  eiimiasd  lo  provs  n<ui-aoa«*s,  doss  ast  vitUts  an   otdsr  ot  bss*  .. 

tard;,  if  thafsEt  ba   proved  by  other  witatMss;   Rai  v.    Bldalt,    wat:  B«s  v.    Laflb.  t 
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ThedeeU-  Mat  V.  May.  H.  T.  1143.  K.  B.  BbI.  N.  p.  1 12.  8.  P.  AitWt.  IS  Viii; 
"ect".^  ^'*'^'  "^^  ^  "■  ^"  '■  BnoMi-sT-  6  T.  R.  3S0. 

nirenti  ■■  Tliis  was  a  trial  at  bar,  upon  an  i^siie  directed  ont  of  Chnncerj,  the  pream- 
rnihetr  hn  l^'^  of  an  act  of  parliament  reciting,  that  tlie  plainlitl's  fatlier  was  not  married^ 
ring  or  ho  and  to  the  proof  of  whicli  he  was  proved  to  have  been  sivorn,  was  given  in  evi- 
in;;  mar  di^nce',  yet.  upnn  proof  of  constant  cohabitation,  and  hia  owning  n«r  upon  aM 
riBd,iirBBd  otfier  occnsiona  to  be  hia  wife,  the  pi Bintiff  obtained- a  verdict 
m«i.bla.»  ,  J  jj^  ^  ^^^  ,nh*hitam'b  or  Ravesbto.nk.  M.  T.  1799.  K.  B.  6  T.  R. 
And  iha  ex  373. 

nminoiian  Tjig  mother  of  a  bastard  child  hnving  sworn  that  A.  B.  was  hs  father,  the 
WornT*"  1"^^''°"  ^'■BS  whether  the  examination  of  the  woman  befor«  a  msgrslrale,  un- 
iiuigMirate,  ^*^'^  '''^  ^  Geo.  S.  c.  3 1 .  which  enacts,  that  in  case  any  single  woman  shall,  m 
■iidsr  G  an  examination  to  be  taken  in  writing,  upon  oath,  before  any  jugtice,  &.«. 
Ogo  2.  charge  any  person  ivilh  having  gotten  her  with  child,  it  mav  be  lawful  for  tfa* 
will  be  pvi  justice  to   isnne  his  warrant,  for  the  immediate  apprehension  ofsuch  person, 

l"'^'  '  ^''-  ^'^^  admisaible  in  evidence,  after  the  woman's  death,  Bgainet  the  reunited 
niaii'i  fatherj  on  his  appe&mnce  at  the  sessions,  to  abide  the  order  of  the  Court,  ac- 

daatha  cording  to  hid  recognizance?  And  the  Court  were  of  opinion  that  it  was  nd- 
gninai  ibe  niisaible  it  being  an  examination  taken  by  the  direcliona  ofthe  statute  in  a  ju^ 
repnifd  dicial  proceeding,  and  is  receivable  like  depositions  under  the  statute  of  I'bilip 
and  Mary,  although  the  proceeding  before  the  mngistrate  is  entirely  erpm'le, 
ir  lbs  mo  and  although  the  party  accused  is  not  present  at  the  woman's  examination, 
iherdie  12.  Rex  v.  THE  i.\ habitant's  of  St.  Mary's,  IVoTTmoHAM,  M.  T,   I7ST. 

pieTiow  in  K.  B.  13  East.  67  n 

of  ii'lii*ion  ^"  this  ease  it  appeared,  that  in  conBef|uence  ofthe  death  ofthe  mother  (vf  a 
beiDfmiide  I>astard  child,  and  her  not  having  been,  previously  to  such  occurrence,  exam- 
aiid  wiib-  ined  under  the  6  Geo.  2,  c.  31.  aa  to  her  pregnancy,  and  who  was  the  reputed 
ont  Suving  father,  the  bastard  herself  had  been  aworn  and  examined,  as  to  the  lact  of  her 
!'*"  """"  being  the  daughter  of  A.  li.,  as  also  A.  B.  himself,  against  whom  an  order  of 
J™  "^"  banlardy  had  been  made,  which  it  was  now  on  the  above  facts  attempted  to  in- 
81  ana  '°  validate.  Per  Car.  There  is  no  ground  for  the  olijection  which  has  been  l»- 
uiaj  liB  nf-  ken,  it  appearing  that  the  baslard'a  evidence  was  not  the  only  proof  relied  od. 

[  ]8J  ]  And  although  it  would  be  ridiculous  to  examine  the  Bastard  as  to  the  ceriainty 
tenvarda  of  her  father,  yet  ahe  might  properly  enough  be  examioed  aa  to  some  circuni- 
iDida  Dpan  stances  relating  to  it;  as  whether  the  man,  when  accused  with  it,  hod  acknow- 
iha  repnied  \^g,„^  |,gr  m  be  his  daughter,  and  whether  she  were  con*lont!y  reputed  to  be 
iiiHn  r  his  daughter,  and  auch  like.  And  though  the  justices  could  not  have  compall- 
oihn  evi-  ed  the  parent  to  have  given  evidence,  yet,  when  examined  on  oath,  his  state- 
ilence,  as  menta  are  to  be  believed,  and  ha  might  havo  confessed  the  fact. 
I^y  thacon  |3,  Thk  King  v.  Browne.  T.  T.  1720.  K.  B.  2  Slra.  811. 

liMion  of  Anorder  of  Bastardy  stated,  that  the  husband  had  been  abroad,  during  which 
'■'•'•P'"*' time  the  defendant  had  had  carnal  knowledge  ofthe  wife;  and  therefore  the 
lir  ihJ  M  jUHtices  had  held  him  to  be  the  father.  Per  Car.  The  order  must  bo  quashed, 
tiinisaikia  for  his  lying  with  her  is  not  a  sufficient  reason  to  infer  him  tlie  I'nUter  of  the 
urthabw    child. 


T^\.  IIL  BIGHTS  OF  PARENTS  TO  THE  CUSTODY  OF  THEBAf- 

<:»^''""  TARD'S  PERSOiN. 

^Im^^T  I.  Newla^o  V.  OsMAS.  T.T.  175.3.  cited  1  Born,  J.  2.W.  23d  edit.;  S.C.I  . 

.vidoircaioBott  ^66.  S.  P.  RicHARDS  V  HoDOr.s.  2  Saond.  83;  1  Kott.  4G4;  2  Smith 

<:liar,o  k  gej,,  and  Rom.  64"  1  ttotl.  497.     Hui.land  v.  Mai.kin.  2  Wills.  12G;  S,  O. 

If'"""  1  Bott.  488.«ni6.con/m. 

ttieiAiher  pebt  upon  a  Umd  conditioned  to  indemnify,  and  aave  harmless  the  parish  of 

Urd.  Eliog  from  a  bastard  child.     Pisa  that  the  defendant  had  maintained,  auppMl- 

*  And  eo  ■■  the  declannion  or  mamorandnm  of  n  surgeon  deceased  as  lo  the  time  of 
birtK-  1  Eaat  HO;  Via  Al>.  Evidence,  T.  691.  But  the  declaralion  of  a  father  or  mortier 
caiMot  ia  wteived  after  ihair  doalin,  to  p.nve  tba  want  of  aecau,  so  a>  to  baitardiu  a 
chUd  bora  during  marriags.  for  IhejF  could  not  b«  eiiiinined  to  tliB  fact  if  .live. 
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«d  and  nooriBhed  Ihd  cMW,  to  a  certain  day,  tliat  is  to  bbv,  to  th<^  «Tlh  of  Oc-  ThupnU 
tober  last,  and  Ihnt  tKen  he  offered  to  take  (he  anid  child  to  mnintnin,  which  "^"  ,  Ij" 
they  refiised,  and  that  if  the  churchwardens  or  any  of  them  have  been  damoi-  1,^,  i,g,t,rd 
fied,  it isof their  owa  wrong        Replication,  that  forthree  weeks,  from  and  a&  ,i,ilil  rrom 
ter  Ihe  said  27lh  day  of  October,  the  defendant  did  not   provide  nouriehrnent  ihs  psriA 
for  Ihe  child,  but  failed;  and  by   reason  thereof,   the  plainlitTa  after  Itie  three  and  imin- 
'We«k9,  expended  !i».  for  the  maintenance  of  the  child,  and  ao  were  daiDnifted.  '■'"  ''aim, 
Derourrerj  and  joinder  in  demurrer.      The  question  of  law  is,  whether  a  pu-"  " 
tatire  father,  may  take  a  bastard  child  into  his  own  custody,  to  maintain  it,  or 
wfaetberthe  parish  shall  have  ihe  care  of  it.      And  the  case  in  3  Sound.  S3, 
was  mentioned,  wherein  the  Court  held  this  to  be  a  good  plea;  1  ^ent.  48; 
thattbe  father  may  maintain  the  child  himself,  I  Vent.  :210;  that  thf*  jiietices 
can  tnly  make  an  order  to  maintain  bo  long  as  the  child  shall  be  chnr^eable. 
It  was  held  by  the  Court,  with  the  exception  of  Foster,  J.  ivho  doubled,  that 
fhe  ^tative  father  siif^ht  take  his  child  and  maintain  it  himself,  and  that  this    r  .qo   [ 
has  always  been  given  as  a  reason  why  orders  for  the  maintonance  of  such  chili  go,  „!„„ 
drea  must  not  be  limited  to  any  eerlain  time.      -  the  pomct- 

2,   The  King  v.  Mobt;s  Soper.  K.  T.  1793.  5    T.  R.  2~.S.  .ion  of  the 

/L  child  of  three  years  ofage  being  brought  up  at  the  instance  of  ita  mother,  child  «■« 
on  an  habeas  enrpui  by  the  putative  fuiher,  on  whran  an  order  of  filiation  had  j'""!"*?''? 
-been  made,  and  who  had  obtained  the  possession  of  the  child   by  fraud..     I.iord  (;„,,(' or- 
KeajoOj  C.  J.  said,  that  the  putative  lather  hsd  no  right  to  the  custody  of  the  (j^red  ii  lo 
child,  and  it  was  accordingly  removed  lo  ihe  mother.  Le  restored 

5.  Rkxv.  Hopkins,  T,t.  K.  B.  7  Eaet.STS);  S.  C.  3  Smith  Rep.  577.      lo  ihe  uio- 
A  motion  waa  made  fora  kibsag  arrptii  to  the  defendauT,  to  hrino  upthe  bo-  '''"'■ 
dy  of  a  child  which  A,  B.  claimed  to  belong  to  her,  alleging  herBi;lf  to  be  th«  ... 
mother  of  it.     It  appeared  upon  the  affidavit  that  this  was  a  dispute  to  whohi  ^^  J  _"_  . 
the  child  really  belonged,  and  who  was  its  mother.     The  affidavit   stated   the  ,„(|,g|^„pn, 
birth  of  the  child,  or  rather  some  circumstances  from  which   to   infer  that   the  cuss  finnl' 
child  was  born  of  A.  B.  and  it  was  staled  to  have  been  in   her  possession;  and  ed  a  tiubs' 
that  it  was  obtained  from  her  by  means  of  ariifice.     Per  Cvr.      In  this  caaa  "•  cnrpi"*. 
it  appears  that  Ihe  mother  had  Ihe  child  in  her  care  during    I  ho   period   ofnur-  '"  ".     V 
ture,  andthe  possession  waalhen  undisturbed:  that  she  was  divested  of  it  by  i^rd  child 
an  act  of  stratagem;  that  she  re-possessed,  herself  of  it,  and  that  it  had   been  wiihiD  the 
again  takenfrora  her  by  force;  then  presuming  in  favour  of  the   party,   having  age  of  aar- 
Ihe  possession,  that  she  has  the  right;  we  think  that,  in  (he  exercise  of  out  au-  lats  might' 
Ihority  to  grant  the  writ,  we  may  grant  it  to  replace  the  child  in  the  possesaion  '"  ™«"™" 
of  A.  B.  leaving  it  to  the  Court  of  Chancery  to  settle  alterwarda,  according  to  ^^loJ*^' 
law,  in  whose  possession  it  ought  to  be  ;  we  think  that  Ihe  long  possession  of  ,1,^  ^othe,^' 
the  child  authorises  ua  to  grant  the  writ, — Writ  granted.  wlto  \uti    ■ 

See  5  East.  MA  o.;  5  T.  R.  278;  10  Ves.  jun.  59.  hadihi 

4.  ExparU  Ann  K.vf.r.  M,  T.  1804.  C.  P.  \  IS'.  R.  MB.  pogaeasioa  . 

Thb  was  an  application  for  a  Aftftcm  coitjui  to  bring  nptbe  body  of  an  irfnnt  ,-'||,'''^*j|_ 
illegitimate  child,  in  order  to  restore  it  to  the  mother;  it  appeared  by  the  afSda-  in^.  jt ,»  her 
vita  that  the  child  jiad  been  placed  by  consent  of  Ihe  father  and  mother,  under  ovib,  bat  - 
the  care  of  a  nurse;  that  it  was  allerwurds   removed  by    Ihe  father  to  another  bad  baan 
womaa;  that  the  father  (hen  wPnt  abroad,  having   entrusted  Mr.  B     B   friend,  diapoMesa- 
wiihthe  superintendence  ofthe child;  that  Mr.  !}.  {to  whom  (he  writ  was  pray-  fjl'Jl'^'*' 
ed  to  be  directed)  wished  to  have  the  child  placed  with  some  person  where  the      ' 
mother  could  have  access  to  the  ciiild,  and  under  those  circumstances  was  wil-  ^     .jj 
ling  to  pay  for  its  maiDtenanee,  but  the  mother  insisted  upon  having  it  delivci>  J*""  ,„"?' 
ed  up  to  her.     The  child  being  brought  up,  and  (lie  mother  being  present,  itl;^„ti„ 
was  urged  that  it  would  be  for  thehenefit  ofthe  child  that  it  should  bo  placed  n  g.>ncml 
with  same  person  whom  the  father  might  approve;  as  the  fitfher,  from  his  shu-  prnpoAi- 
ation  in  life,  was  better  able  lo  maintain  the  child  than  the  mother.  ''<"*  "•"' 

Ftt  Cw.  There  is  no  affidavit  before  the  Court  to  show  any  ground  of  ap-  J^gn^J'i'j^"', 
preheasioD  Unit  Ibe  child  would  incur  any  danger Jiom  hehig  left  with  tlie  mo-  ,  ]  yj  i 
ther;  it  is  not  unlikely  inrlecd  that,  by  grnnting  this  application,  we  may  •>*  to  ihe  cus"' 
doinjagreat  prejudice  to  the  child;  bat  it  is  not  probable  that  it  will  be  so  ad-  tod;  of  her 
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have  the  child, 
child  bfl  <lel»- 


ISO  1iA8TARD.-liiAakytfP<m^<f. 

iU«BiiiMUa  TtnUgftouriy  broaght  up  uad«r  her  care,  u  under  tba  care  of 

~^  "        whom  the  fmther  spprovei  of.     Nevertheleae,  the  mother  must  hi 

{^*^"°f   unleaa  some  ground  be  laid  by  affidavit  to  prevent  it.     Let  the  c 

Ihar.lhouh  Tared  to  the  mothor. 

tb«  h»K  5.  Str*nobw4ts  t.  Roeibsos.  T.  T.  1812.  C.  P.  4  Taunt.  498. 

in«7  be  Thia  was  an  action  of  debt  on  bond  conditioned  for  payment  of  a  weekly 

'*'^"'''"  ■"•"'<"''"■'"'*"""<'*  of  *  b"*'"'^  <'*'''^  **? '""g  "^ '*  wo",ld  bo   chargeablei  t« 

lo  eduute  ^^jj^),  [),g  defendants  pleaded,  that  afler  the  child  attained  the   age  of  aeven 

yeare,  the  putative  father  oJTered  thenceforth  to  keep  and  maintain  the  child, 
Std  Qtt,  "^^  requested  the  overseers  to  deliver  the  child  to  him  (without  staling  that 
whainir  the  child  was  in  their  poasesaion).  Sir  J.  Manafield,  C.  J.  in  delivering  the 
tha  poiat  judgment  of  the  Court,  concluded  in  the  following  words;  "I  say  nothing  upon 
beyatMt-  the  grand  point,  whether,  after  the  child  in  out  of  the  age  of  nurture,  any  father 
*  whatsoever,  be  he  who  he  may,  can  go  to  the  mother  and  claim  the  custody  ot 

the  child;  upon  that  point  (he  Court  gives  no  opinbn." — Judgment  lor  tb« 

plaintiff*. 

IV.  LIABILITY  OF  PARENTS. 

(A)  At  common  law. 
^         ^  1.  HasKBTH  Y.  Gowmo.  E.  T.  1804.  K.  B  6  Esp.  131. 

wl^dmiti  '^"  defeat  an  action  againal  the  defendant  for  necesaaries  furnished  to  hia  il- 
B  bastard  legitimate  child,  which  he  had  admitted  to  be  his  by  bavins  made  several  viaita 
chitdto  ba  whilst  it  waa  at  nurse,  it. was  proved  ihat  the  defendant  had  taken  the  child  un- 
his,  w  )■■-  der  his  roof,  and  that  ita  mother  had  withdrawn  it  witl)out  hia  consent,  and  pla- 
blerariti  ced  it  under  the  plainlilT's  care;  on  the  examination  oflhe  defendant's  wit- 
tbooclfiio  ''"Bses,  they  admitted  that  the  defendant  knew  the  child  had  been  sent  to  the 
Mdatof£-  plaintitr,  andlhat  he  had  aufTered  the  child  to  remain  under  the  plaintiff's  care 
liatiDD  hu  without  taking  any  steps  to  get  it  back  again.  It  also  appeared  that  no  order 
bMomada.  offiliation  had  been  made.      Sed   per  Lord  KUtvborovgh,  C.  J.    The  evidence 

E roved  that  the  child  was  put  to  the  plainliS'to  nurse,  with  whom  the  defendant 
new  ahe  had  been  before,  and  where  he  had  visited;  it  was  also  very  plain 
that  when  last  taken  away,  the  defendant  knew  where  the  child  was,  and  that 
he  took  no  ateps  to  take  it  back;  hia  acquiescence  in  the  child's  coattnuance 
there  waa  an  acquiescence  in  his  former  liability. — Verdict  for  plaintiff. 
S.  Scott  t.  Nblson.  1764.  N.  P.  K.  B.  Esp.    Dig.  95.   S.  P.  Amon.  H.  T. 

^1^  't  '^^°-  ^-  ^-  ^  ®'"**''  '^^" 

nt'ouT  ^  atmrnptit  brought  for  nurffing  a  bastard  child,  it  appeared  that   it  had  not 

1^185  1  l*een  put  out  by  the  defendant,  who  was  its  father,  but  by  the  mother's  uncle; 
hy  its  mo-  ^^^  defendant  having  afterwards  promised  to  pay  for  it,  it  was  held  that  the  ao- 
tlier'a  on-  tion  was  well  brought.  For,  by  Lord  Mansfield,  C.  J.  the  defendant  waa  nn- 
Bla,  ir  iha  der  an  obligation  to  provide  for  the  child ;  his  bare  approbation  should  be  cout- 
father  sab-  strued  into  a  promise,  and  be  sufficient  to  bind  him. 
••quslly  3     Shiw  v.  Whitbxas.   H   T.  1191.  N.  P.  Peoke.  42. 

promuM.  In  an  action  of  asiumpji/ for  board  of  defendant's  illegitimate  child,  it  ap- 
Andininch  pcared  thai  the  defendant  had  agreed  to  allow  It.  per  week  to  the  mother  for 
an  ■cijoD,  the  maintenance  of  the  child,  and  that  he  had  paid  up' to  a  certain  time,  accor- 
nndsraps-  ding  to  the  Bgreement;  but  now  refused,  on  the  ground  that  he  had  ascertain- 
"■"S"*-  ed  the  right  father  of  the  child;  but  Lord  Kenyon,  C.  J.  said,  that  that  evi- 
brA«°f«-*  ^^""^^  could  not  be  received  on  the  present  issue,  which  waa,  whether  the  con- 
ibarwiib  ti  act  was  right  or  wrong;  ifthe  defendant  isnotthe  father,  he  haa  hia  remedy 
tha  nwUMT,  by  applyiiig  to  a  magistrate  to  have  the  child  filiated.  On  motion  for  a  new 
itii  DO  <l«-  trial,  the  Court  refused  tbe  rule. 

'■"'=•'?  (B)    Bt    STiTCTB.t 

Jwi7  „  («>  l*abi[Uu  of  repuUd  father  to  givt  Mcwri/y  jtmmu  b  tht  birtK. 

not  b«M-  1-  R"  y-  M*"!^  AVD  t'uLHAM.  M.  T.  ISltt  K.  B.  13  East.  66. 

tac  bjbiiD.      An  application  ha^  been  made  to  certain  magistrates,  for  a  summons  againit 
•  Vidt  ante,  vol.  i.  SS.  tbat  an  il1>gitiin«ts  daosbler,  aadar  tbe  cat*  of  bar  paiative  &. 
Ifaar,  ii  within  tb«  4  fc  B  P.  fc  H.  c.  8. 

t  Bftha  0Gw.  S.  c.  >2.  s.  1.  "  WhaiMi  tbalawi  Bowia   bsiaf  aia   >«t  toffinMllM 
proTids  fbr  tba  aecariD|  and  wdemDifvine  purithaa,  and  othar  plaoaa  Iroai  tba  graal  ebarfaa 
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A  B.  to  >ppaBT  b«lbre  them  for  neglecting  to  obe^  sn  order  oi  buturdy,  which  ^''^*"S^. 
Ae/ had  refiiaedto  issue  on  certain  grounda  which  it  is  not  neceuary  to  ■"•*    ? 'I'Sc  ^ 
cioae,  as  far  OS  relates  to  the  followingobjection,  which,  tnf«r  alia,  was  urged     I-  '^°  J 
BpoB  B  rule  now  coining  before  the  Conrt,  calling  upon  them  to  show  cause  gg'°'^  j"' 
whj  asMnHfamtMBhouldnolidsue  to  thcin  to  compel  them  to  issue  the  above  jirecti  a 
■ammons,  as  an  argument  in  favour  cfihe  defendants,  tiz.  that  the  stst.   49  G.  migutrtta 
3.  c.  68.  a.  S.  which,  after  reciting  "  that  parishes  are  often  put  to  great  ex-  <i|x;>>  coia- 
pence  in  enforcing  the  performance  of  orders  of  mainlenance  made  on  the  filia-  P'"""*  '•T 
tioo  of  bastard  chUdren,  *' enacts,  that  if  any  reputed  father,  &.c,  on  whom  any  '^^""^ 
order  of  filiation  or  maintenance  shall  have  been  made,  shall  neglect  or  refuse  iMnof  Um 
to  pay  any  sum  of  mon«<7  which  he  shall  have  been  ordered  to  pay   for  the  re-  poor,  and 
Hofof  any  auch  bastard  child,  by  any  order,  Stc,  it  shall  be  lawful  for  any  jus-  proof  of  ■■ 
ticeof  the  peace;  and  he  is  thereby  required  upon  complaint,  8ic,  by  any  one  y^*'  msm 
of  the  Of  eraeers  of  the  poor  of  any  pariah,  &c.  liable  to  the  maintenance  of  such  ^'iS^aflht 
butard,  or  where  such  bastard  shall  then  be;  and  upon  proof  on  oath  of  the  ^aiaia. 

IraiiDaiillj  ariaing  from  ebildran  bagntlBn  aad  bora  onl  of  Jan  fill  malrimoDf ,"  il  ia  enacted,      bBMard. 
that,  '  >  ir  aoj  iiDgle  woman  abatl  be  dolivared  of  a  baatard  chiid  whicb  ahall   be  chargea-  ^^  j^^^_ 
ble,  or  likely  to  bsconie  chHrfjeable,  lo  lay  patieb  or  extra  parochial  place,  or  ihall  declare  -,-Q„g( 
heraeirio  t>e  with  child,  and  Ihul  lach  child  is  likalj  lo  be  bora  a  bnatard,    and  [a  ba  char-  '^■' 
(eabla  to  anj  piri>h  or  aitra  paroohial  place,  and  ahall  in  eilber  of  sacb  eaaee ,  in    an   els' 
iniiiatHtB  to  be  taken  id  irritiag  apon  oath,  bafore  one  JDaClca  of  (be  eoontj,   ctlj,   or  town 
oorpvrale,  where  aach  parish  or  place  ahall  lie,  charge  la;  penon  having  begotten  her  with 
child,  it  ahall  b«  lanrful  for  aach  jnalice,  apon  applicalioo  niado  to  him  b;  the  OTeraeeraof 
Uia  poor  of  inch  pariah,  nr  one  of  theiD,  or  bj  any  aubataDtial   honaehonlder  of  inch  extra 
piracbiaJ  place,  (o  ianp  oat  bii  WHrrdal  forlbe  iiomedials    (pprabendlDg  of  Bncb-penoD  ao 
•hargad  u  aroreaaid,  and  for  bringing  him  before  aach  juilice,    or  before  aoj  other  of  hii 
Bajeatj'a  jiuliaaa  of  the  paaee  Tor  ascb  connl]',  city,  or  town  corporate.     And  tbe  jnaliiiee 
bebre  wfaom  aoch  penon  aball  be  bronght  ahall  commit  him  to  the  eommon  gaol  or  hosee 
•f  eoiTection,anleea  he  ahall  give  (ecoritj  [o  iadamnifj  tnch  pariah  ol  plaaa,   or  ahall  eater 
iilo  recognizance  nllb  infficiant  inrely,  opoo  conditioo  to  nppear  at  the  neitganeral  qnar- 
lot  or  ganeral  esnion  of  the  peace.  Id  be  holdan  Tor  inch  cannt;  or  liberty,    and   to  abide 
and  perform  inch  order  or  Ordera  aashall  be  made  in  poranance  ofan  act  paaaed  in  the  IBlh 

'  ''le  reign  of  her  late  mijeily  Queen  Elizabeth,    conceminE  haatarda  begotten    and 
if  lawful  mnlrimoay."     Dut  bj  49  Geo.  B.  c.  68.  lo  macli  of  the  8  Geo.  2.  aaan- 

m  tbe  Jnaticea  hefora  wbem  the  reputed  fatheror  a  bastard  child  iball  be  brought,  in 
eaaei  where  the  woman  ha*  not  been  dalivered,  to  commit  auch  reputed  ralbar  to  ihpconw 
■ton  gaol,  or  honae  of  correction,  nnleai  he  ahall  give  aacurily  to  indemniry  the  pariih  or 
place,  or  ahall  enter  into  a  recognizance,  with  anfficienl  anrsly,  npon  condition  to  appear  at 
the  next  general  quarter  aenion,  or  general  aeasioD  of  the  peace,  is  repealed,  for  tha  pnr- 
pose  of  ra-snactment  with  addiiional  proviaioni,  the  wordi  of  which  additional  proviaiooa 
are  (immediately  alter  the  word*  "  abide  and  paiform  ancb  order  or  orden  as  ahall  be  made 
inpaiananceorthe  ISlh  of  Elizabeib,")  aa  rollow;  '■  nnleu  one  ancb  jnalice  oi  aforeeaid 
■ball  have  certiliBd  in  wrilini,  under  his  hand,  to  each  general  quarter  aeaslon,  or  general 
aanon  of  the  peace,  that  it  had  been  proved  before  him,  on  the  oalb  of  ene  crMlitabla 
wilnen,  that  aneh  lingle  woman  had  not  been  then  delivered,  or  had  bean  delivered  wilb- 
in  one  month  only  previnas  lo  the  day  dd  which  ancb  gineral  qaarter  aaaaion,  or  general 
aaoeion  of  the  peace  ahilt  ba  holden,  or  unless  two  jaalice*  of  the  peace  of  inch  coDntf, 
Jto.  ahall  hive  certified  in  writing  nnder  their  binds  to  (be  next,  or  where  encb  woman  shul 
not  liaia  been  delivered  sa  aroresaid,  then  to  the  immediately  anbseqneni  generar  quarter 
seaion,  or  general  seMien  of  tbe  peace,  that. an  order  of  filiation  had  been  already  made  on 
the  parson  lo  charged,  or  that  such  order  wai  not  then  reqniiile  to  ha  made  on  acconni  of 
tbe  death  of  tbe  child  bora  a  baalard,  or  for  other  like  anfficienl  reason;  in  each  of  which 
firjl  mentioned  caaea,  it  ahall  be  lawful  for  the  justices  assembled,  at  ancb  general  quarter 
sesaion,  or  general  aesiion  of  (he  peace,  lo  retpile  auch  recngnizance  to  I  be  then  next  ge- 
neral quarter  aenion,  or  general  natulan  of  the  peace,  to  bo  holden  for  auch  cnnuty,  &c. 
wilhoal  requiring  the  persona!  -aitindance  of  the  putative  Tather  so  bound,  or  of  that  of  bia 
auretjr  or  sureties;  aud  in  either  of  the  two  last  mentioned  cuses,  il  jhall  be  lawful  for  tha  - 
jailice*  aaeembled  as  aforesaid  wholly  to  discharge  such  recognizance."  "  And  on  applU 
ealioa  nude  by  aiiy  sn^h  parson,  who  ahall  be  committed  to  any  gaol  or  houae  of  correc- 
tion, or  by  any  penon  on  his  behalf,  lo  any  jnatice  residing  in  or  near  Ihi  limits  where 
•Bcb  pariah  or  place  ihall  lie,  snch  juatica  shall  aummon  the  ovaneara  of  the  poor  of  auch 
pariah,  or  one  or  more  substantial  hoDaabolders  o  '  such  eilra  parochial  place,  to  appaer  be- 
fota  him  at  a  time  and  plica  to  ba  mentioned  in  such  •nmmona,  lo  show  eauaa  why  neb 
pereea  should  not  be  discharged;  and  if  do  order  (hall  appear  to  have  been  mads  in  purra* 
aaes'srihe  IS  Elis,  within  six  waaka  after  such  woman  ahall  have  been  delivered,  Moh 
jattiM  nay  dboharga  bim  fron  bia  imprJMnmeal-"  6  Geo.  S,  o.  •!. 
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m,  and  oi  such  sum  being  Onpskl,  aad  offt  dedtiiiA 
%rra»t  to  apprehend  such  reputed  father,  aad  b9 
warrant  t,|-JQg  IiJq)  before  9uch  jualices  to  answer  auch  complaint;  and  it  he  do  itot  t>ajy 
Aen^ilia  ^'^-  ^'^  commit  hioi,  &.C.  "  was  mandatory  on  the  justice  to  issiid  bis  warraDtm^ 
repuied  fa-  a^nn-'f,  and  nul  a  summona  only.  Ptr  Cw.  It  ia  the  general  duty  of  magia- 
tber,  jTBt  traces,  tvhero  tlie  complaint  is  merely  for  (he  non-pAyment  of  money,  to  isauQ 
be  ought  in  a  surumona  in  the  fifsl  instance,  before  they  grant  a  warrant  of  apprehension; 
to  nrm  in-  j^jj  j^  |.gq(,j|-gg  very  strong  words  to  tnkc  away  the  necessity  of  such  a  Bum- 
(uiDuiun  ■'ions;  the  uae  of  which  ia  ubvious,  viz.  to  enaiile  the  parly  summoned  tosliow 
liiiii  lo  liiut  there  is  no  ground  for  the  cun]))laint  to  authorise  his  appiehens  oD. 
I    11)7  ]  2-  Hex  v.  MiRTvN  AND  FoLHAM.  M.  T.  IB  10.  K.  B.  13  East.  55. 

■how  Some  otiter  parishes  united  with  the  parish  of  Dunafold  (under  the  autho- 

cBiira.  rity  of  'i-i  Geo.  d.  c.  83i,  for  the  relief  and  employment  of  their  poor,  had  re- 

A  person  gularly  appointed  one  Sadler  ^iMii-c/iaii  ofUie  poor  hotue  in  the  parish  of  Dud»- 
artiiig  as  fold,  and  Aai  conlrucUd  tviih  Aim  to  continue  in  ofiice  for  a  second  year;  in 
^uriJiaii  ar  [hut  character  he  applied  to  the  justices  (o  take  the  examination  of'a  female, 
tha  poor  of  pauper  of  tho  parish  of  Dimstuld,  for  the  purpose  of  filiating  a  baataid  child; 
uivu''cl  ih  ""''  the  juslices  refused  to  interfere,  on  the  ground  that  Sadler  was  not  a  re' 
oilier  PR.  gular  oi-irseti-  of  llie  pojr  cf  the  parigk,  hut  merely  overseer  of  the  workhousa 
rishea,  nil-  there;  as  also  lliat  some  (Toubt  might  be  entertained  respecting  the  title  by 
dor  iha  22  which  he  even  held  lltat  appointment  for  the  second  year,  in  which  year  this 
Geo,  3.  c.  exercise  of  his  supposed  duty  occurred.  A  tnandamu*  whs  isiued  to  compel 
who  al-  ***"  pnrtiea  (o  proceed  on  the  complaint  thua  preferred;  and  the  Court  of  King'a 
Ihoueb  aol  ^'*""^h  were  unanimously  of  opinion  that  Sadler  was  sufficienlly  a  guardian  of 
legdily  np-  'he  poor  He  facto  for  the  parish  of  Dunsfold  to  act  in  (hat  character  for  the  im- 
pointed,  ia  mediate  purpose,  cspeuialiy  as  no  opposition  was  made  by  the  regular  over-  ~ 
aoknow-  seers  of  the  poor  against  him  as  usurping  their  authority.  He  did  nothing  iu 
ledgoil  by  (jijg  ^.^gg  which  a.'^aumed  to  bind  the  parish,  and  therefore  the  legality  of  hiB 
jn° J'jppj  ■  appointment  could  not  come  in  queation.  See  6  T.  R.  552;  2  East.  175. 
lo  a  Qugii-  irate  to  lake  tlie  examinutioa  of  a  single  womnn  with  child,  ia  order  to  filiate  the  bsMard. 

5.  l>[cKENsos  V.  Baows  aud  others.  M.  T.  1795.  N.  P.  Peako.  234. 
The  ffliber  Tilts  wns  an  action  of  trespass  which  arose  under  the  following  circunn 
of  a  bastard  stances.  PlainliS'  was  apprehended  aa  the  putative  father  of  a  bastard  ctiilcl 
brought  be- under  a  magistrate's  warrant;  after  his  apprehension  he  agreed  to  illderaniQr 
fore  D  iDB-  the  pariah  by  entering  into  a  bond,  with  two  sureties,-  but  it  appeared  only  ona 
a  d  r'b'  surety  Hignpd  the  bond;  in  consequence  of  which  plaiiitilf  waa  apprehended  a 
rated  on  second  time  under  the  samo  warrant,  to  compel  him  to  procure  another  surety; 
coaditian  plaintiff's  contended  that  the  second  arrest  wag  illegal  under  the  anme  war- 
thai  befiiid  rant,  and  that  a  new  wnrrnnt  should  have  been  procured,  but  Lord  Kciiijon, 
iDieties,  C.  J.  said,  a  warrant,  if  not  fully  osecutcd,  ia  good  so  long  as  the  magistrate 
may,  if  ha  jjves  who  signed  it,  because  no  time  is  mentioned  as  a  return;  and  this,  it  ijt 
provide  ""    evident,  was  not  fully  executed. — Verdict  for  tho  defendants. 

iheoi,  be       retakfH  upon  the  anme  warrant,  provided  the  magiatrnle  be  alive. 

4,  Rrx  V.  Chandler.  M.  T.    1721.  K.  B.  1  Slra.  612;  S.  C.  2  ^A.  Raym. 
1368. 
Aq  indict-        Indictment  for  secreting  a  woman  big  with  an  illegitimate  child,  so  that  she 
"'*^,'  could  not  be  had  to  give  evidence  about  tlie  father.     The  defendant  demurred; 

I  I H8  1  "^^  ''^  ^^'^  Court  judgment  must  be  for  the  defendant,  for  the  ch  Id  cannot  be 
woman  bis  >llcgilimale  beiore  it  is  born,  there  being  always  a  possibility  that  it  may  be 
Willi  child,  I'om  ill  lawful  wedlocit, 

■o  u  to         prevent  her  giviog  evidence  about  the  lather,  cannot  bo  niElained.* 

(b)  Llabililij  of  titt  rcpided  father  lo  indemtiify  the  paribk. 

_,^  -  1.    Of  tlie  alttlrdit  ri-lalin/;  thereto. 

ed  faihr'"  ^'y  ""^  ^  *'"*'■  -'  •=•  ^'■'  *"*^  ''J'  "**  *^  ^^"^  ^-  *■  ^^  *■  ^-t  ****  iustico  b«- 
wful  for  any  jualicelo  aand  for  any  wo- 
I  aRer,  in  order  to  bnt  beio;  examinad 
n  before  she  shall  bedeliverwl  to  an*- 
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fore  whom  the  party  shall  be  brought  ihall  commit  him,  ualen  ho  ihall  give  •'"^^P^ 
tteurity  to  tnttcmm/rf  tht  pariiA,  or  enter  into  recognizance  to  appear  at  the  j„jpp,„if_ 


By  the  54  Geo.  3.  c.  110.  g.  8.  it  is  enacted,  that  all  securities  given  or  re-  And  tho 
ceived,  or  hereafior  to  be  given,  Ibr  indemnifying  any  dietrict,  parish,  town-  oTBTMan. 
ship,  or  hamiet,  for  the  maintenance  of  any  bastard  child  or  children  respec- 
tively, or  any  expences  ia  any  way  occasioned  by  such  district,  parish,  town- 
ship, or  hamlet,  or  chargeable  thereto,  shall  be,  and  the  same  are  hereby  de- 
clared to  be,  vested  in  the  oveneera  of  the  poor  of  such,  parish,  district,  towa- 
■hip,  or  hamlet, for  the  time  being;  and  that  it  shall  and  may  be  lawful  for  the 
overseersof  the  poor  of  such  district,  parish,  township,  or  hamlet,  to  sue  for 
the  same  as  and  by  (heir  description  of  overseers  of  such  district,  parish, 
township,  or  hamlet;  and  such  action  so  commenced  by  snch  overseers  shall 
in  no  ways  abate  by  reason  of  any  change  of  the  overseers  of  such  district, 
psHah,  township,  or  hamlet,  pending  the  same,  but  shall  be  proceeded  in  by 
flDch  overseers  for  the  time  being  as  if  no  such  change  bad  taken  place,  any 
law,  statute,  or  custom  to  the  contrary  in  any  wise  notwilhstandin^. 
a.  Addett.  Wooli.bt.  H.  T.  1819.  C.  P.  8  Taunt.  G91j  S.  C.  3  Moore.  21. 

Plea  to  an  action  of  debt  on  a  baatardy-bond,  tbat  the  plaintifls  were  not,  f'°^  '*«. 
when  this,  action  was  commenced,  overaeera  of  the  parish,  ^c.     Demurrer,  ,^™y       "* 
and  joinder.     Per  Cur.     Tlie  plaintilTs  were  overseers  when  the  bond  in  ques-  ^^  ™^ 
lion  was  given.     The  legislature,  by  the  M  Geo.  3.  c.  170.  s.  8.  has  cvpress-  riiii». 
1}  declared  that  the  right  to  sue  on  aecurilies  of  (he  above  nnture  shall  be 
rested  in  the  overseere  of,  he.  "  for  the  time  being,"  and  we  cannot  cnnstrae 
the  words  of  the  statute  otherwise  than  as  intending  that  the  action  should  be 
ktought  br  (he  overaeers  who  may  bo  in  office  at  the  time  the  right  to  sue  ao- 
cnied. — Judgment  for  defendant. 

By  64  Geo.  3.  c.  170.  s.  9.  no  inhabitant  or  person  rated,  or  liable  to  be  In  inch  ae- 
rated, to  any  rates  or  cesses  of  any  dislrict,  pariah,  township,  or  hamlet,  or '■•".  tl"*  »"- 
wholly  or  in  part  maintained  or  supported  thereby,  or  executing  or  holding  any  '■•'"'"'• 
office  thereof  or  therein,  shrill,  before  any  court  or  person  or  persons  whatso-  p^j^^jt. 
ever,  be  deemed  and  taken  to  be,  by  reason  thereof,  an  incompeleot  witness  amta. 
tot  or  ngnioat  such  didtriot,  parish,  township,  or  hamlet,  in  any  matter  relating    [  lfi9  ] 
to  such  rates,  &c.  or  touching  any  bastards  chargeable,  or  likely  to  become 
chargeable,  to  such  district,  parish,  township,  or  hamlet,  or  the  recovery  ef  any 
sum  or  sums  for  the  charges  or  maintenance  of  such  bastards. 
2.    Ofihe  bomb  of  Indtmnihj. 
I.   MlDDLBU.<MV.  BCI.LBRBT.  E.T.  1813.  K.  B.  I  M.  fcS.  510, 

The  putative  father  of  a  bastord  child  gave  a  voluntary  bond  to  (he  parish  A  baitinljr 
officers,  conditioned  for  the  payment  of  a  certain  sum  periodically,  "  till  the  '»"°<'  C""" 
child  should  bo  deemed  capable  of  providing  for  herself"    On  demnrrer  to  the  »*''">'»n'y 
declaration  on  this  bond,  two  objections  were  madej  Isl,  That  the  condition  far'^Vud 
went  beyond  the  indemnifying  the  parish,  it  being  an  actual  condition  to  puy  „ati\  it      ' 
certain  sums  periodically  at  all  events.    2dly,  That  "  deemed  capable"  was  in-  ihnnld  ba 
defiu'ie  and  uncertain,  and  therefore  bail  as  a  cnndilion.  The  Court  of  King's  dwrn^d  «a 
Pencil  said,  that  if  the  defendanl  bad  been  apprehended  under  the  slatule  ofe  ?"*■'?  ?f 
Geo.  2.  c.  31.  and  given  the  bond  in  order  to  relieve  him^eirfrom  confinement,  ?""-'/|!,^. 
there  might  have  been  wei.^lit  in  the  first  ohjoction.  but  this  was  a  vohintary        '       * 
bond,  and  the  parties  were  not  acting  under  the  statute,  and  therefore,  in  such 
a  case,  it  did  not  apply.     Then  tho  words ''  deemed  capable,"  muct  be  intend- 
ed to  mean  "  deenied  so  by  a  jury,"  and  then  that  would  be  sufficiently  defi- 
nite.    See  6  East.  1 10;  4  Tnimt.  498. 

2.  SrRANOP.WAT's  V.  RontNsox.  T.  T.  1812.  C.  P.  4  Taunt  498.  Or  ■  bt>nd 

'Jlie  RO.idition  of  a  bond  on  which  the  present  action  was  brouirbl,  recited,  candiilon 
that   II.   B.  a  single  woman,  hsd  then  lately  been  delivered  of  a  female  bastard  ed  for  pay 
child,  which-wHs  then  cliargeible,  ^^c.  and  charged  the  defendant  with  being  ■""""."'  • 
■    the  father  of  the  same,  and  the  defendant  had  already  paid  the  c:i[)enses  of  the  *^"'''""' 
mon'h,  4"C.     It  was  contended  for  the  defendant,  on  the  authority  of  Cole  v.  ^m    whil* 
Gower,  6  East.  1 12.  thai  the  bond  was  void,  as  being  contrary  to  public  poli-  ih*  chM  m 
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ii  charin  cy.  But  the  Court  were  of  opinion,  that  the  parish  officers  beiog  empowered 
ble;«r*noi  by  the  legislature,  to  take  security  for  the  raainlenance  of  such  bagtard  chii- 
uie3"i»  dren,  and  having  estimated  the  expence  of  such  maintenance  at  the  Bum  conr 
ditioned  fur  in  (he  bond,  which  was  evidence  of  the  defendant's  sraent,  to  such 
arrangement,  there  was  no  good  ground  for  impugnitie  the  ngreemenf. 
_.^^  ^  ^^  3,  H.1I9  V.  Brtans.  T.  T.  1789.  C.  P.  1  H.  Bl.  253. 

ordflT^of  ^<>  B"  action  on  a  baatardy-bond,  given  to  indemnify  the  parish  against  lb* 

JniticM  for  chargea  which  might  arbe  on  account  ot  the  maintenance  of  a  child  aa  one  E. 
ita  mainie     W.  then  ucnJ  with,  tbe  defend uut  pleaded,   isl,noit  esl  Jactum^  aod  9d,  tmt 
DtDCB  h^i    damnificati.     And  the   plaintiff  replied,  that  E.  W.  had  a  child,  and  that  tha 
boan  innJa.  oyeraeera  had  been  compelled  to  provide  food,  kc.     Rejoinder,  that  no  order 
of  jnslicea  had  been  made  for  its  maintenance.  On  surrejoinder,  that  the  over- 
seers were  not  damnified,  according  to  the  meaning  of  the  bond,  icsue  was 
joined.     At  the  trial  it  was  proved  that  the  defendant  had  undertaken  to  pay  a 
certain  sum  per  week,  and  that  he  had  continued  to  pay  until  the  commence- 
,nient  ol  this  action.     For  the  defendant  it  was  objected,  that  the  parish  bad  no 
right  to  maintain  the  child  without  an  order  of  the  justices.  But  the  judge  who 
tried  the  cause  entertained  a  diflerent  opinion,  and  the  pi  a  inti  if  obtained  a  ver- 
And  where  "^'"^  **9  motion  to  set  it  aside,  the  Court  said  the  verdict  was  correct,  and  that 
loiaaoiion  the  pa  nab  officers  were  legally  bound  to  provide  for  tbe  child.  Rule  diacharged, 
oD>ii.:b>  4.  Stranqewats  V.  RoBiSBO.v.   T.  T.   1812  C.  P.  4  Taunt.  498. 

band,  the  fo  an  action  on  a  bond  conditioned  for  payment  of  a  Bpecified  weekly  aura 
that  an"'b  *"  ""^  overseers,  &c.  of  the  parish,  Slc.  for  the  maintenance  of  a  bastard  child, 
ligor  olFac  ^'*^  defendant  pleaded  performance  of  tho  condition  of  the  bond  up  to  the  po- 
•d  to  lake  riod  when  the  child  had  aliained  the  age  of  seven  years;  and  that  then,  to  wit, 
and  aiiia-  &c.  from  that  time,  to  maintain,  &c  the  said  <.hild  at  his  own  cost  and  charge, 
imn  tlio  hhJ  entirely  to  relieve  tbe  inhabirant's  of  the  township  from  any  charge  for  tbe 
cliitd  afiBr  farther  maintenanc  &c,  and  requested  that  the  child  might  then  be  delivered 
■aven  vean  '°  ^''">  ''"'  '''"''  '''^  overseers  refused  to  deliver  up  the  said  child  ns  requested, 
[  and  continued,  in  their  own  wrong,   and  contrary   to  the  defendants  will,  t« 


uhofficen  bring  Up  and  maintain  the  said  child,  at  the  costs  and  charges  of  the  inhabt- 
reruiadta  tant'a  &c.  Replication,  after  denying  the  request  of  the  defendant,  and  tfa« 
•''''''"  ■'  refusal  hy  the  overseers  as  stated,  that  the  child  was,  from  the  birth  till,  and  at 
Co'iKrt  held  ""*  f*"''''  **>  *^^  supposed  request,  in  the  custody  and  under  the  controul  of 
ii  bad,  H  '''^  mother,  who  made  the  said  refusal,  if  any;  and  that,  after  notice  thereof, 
it  did  not  tt>e  overseers  refused  to  aSbrd  any  further  relief  for  support  of  the  said  child; 
■lata  tbii  and  that  thereupon  an  order  was  made  upon  them  by  a  justice  of  tbe  peace,  to 
">•  ''.*'''*!  allow  H.  S)  lute  H.  B.  support  to  a  certain  extent  until  they  should  appear 
"*T^ '^  before  him;  and  show  good  cause  for  withholding  the  same;  and  that  having 
the  pknah  "**  ^*"^'i  good  cause  as  aforesaid,  the  said  magistrate  ordered  a  certain  allows 
nor  It  what  ance  to  be  paid  to  the  said  H.  B.,  weekly,  towards  the  support,  &c.  Aver-. 
period  ment,  that  H.  R.  and  the  child  mentioned  in  the  prior  order,  were  the  same 
■n*r  persons  with  II.  B.  and  tbe  child  mentioned  in  the  latter  order;  and  that  no 

**"  ••""  cause  as  aforesaid  having  been  shown,  by  (he  overseers,  and  the  order  ro- 
o^^wiu  """'Bed  in  full  force,  and  that  the  overseers  had  advanced  a  weekly  allowanco 
Diade,  DDi  ^'  P^''  order,  from  the  making  of  the  same  till  tbe  comniencemeol  oflhis  action, 
what  aaiD  to  a  considerable  amount,  and  that  the  defendant,  although,  Etc.  had  refused, 
Bcerqod  &c  ,  and  that  the  said  sum  remained  unpaid.  On  general  demurrer  to  ibis  re- 
doB  during  plicaiion,  ibe  plninlifTs  counacl  contended  that  the  plea  was  had,  inasmuch  at 
'!""'""  it  alleged,  as  good  ground  for  not  performing  the  condition  of  the  bond,  that 
vened  be  '1*^  overseers  prevented  his  so  doing,  hy  refusing  to  accede  to  his  request  to 
iween  ihe  have  custody  over  the  child ;  but  did  not  aver  that  the  overseers  were,  by  ha- 
termination  ving  custody  of  the  child,  invci^ted  with  the  power  of  complying  with  such  re- 
onhase  quest.  In  which  the  Court  concurred;  and  said,  that  the  defendant  should 
"""  ^"™  have  alleged  auch  a  possession  by  tbe  overseers  aa  they  could  not  deliver  the 
kiiw  of  ib'e  *''>''''  ""^  of  the  mother's  custody,  which  it  appeared  was  the  case .  Judgment 
offer  for  plaintiff. 

5.  Kirk  v.  Strickland.  M.  T,  1780.  K.  B.  2  Doug.  449. 
Bat  tbe  ^-      In  debt  on  an  indemnity  bohd,  it  appeared,  on  a  motion  for  n  rule  to  riiov 
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«aiHe  why  the  deicDdant  Bhould  not  be  discharged  upon  filing  common  bail,  to  '"'■^  ■■- 
be  ht  the loderaniticatioa  of  a  parUb  ngainst  a  baslard  child,  aad  that  the  p^°<>"'*"  o"- 
n&lty  was  50J.     The  pUintilT,  in  his  affidavit  to  hoM  to  bail,  had  sworn  that  tbe  ,{[;  "„  Jt, 
defendant  was  justly  indebted  to  him  in  that  sum,  and  that  the  defendant  now  e,„  ),•  n- 
swore  that  only  31.  and  eume  odd  shillings  were  really  due.     Per  Cvr.     The  cuv«red. 
conduct  of  the  ptaintifT  was  uajustifiabie-  he  waa  liable  to  an  action.  In  aoroe 
oaes  the  penalty  is  the  real  debt;  but  in  other  cases  titn  bail  can  only  he  tak- 
en (bribe  sum  to  which  the  plaintifi' would  be  entitled  in  damages  for  the  breach 
of  the  condition. 

G.  BrangwiS  v.  Perrot-  E.  T.  1770.  C.  P.  2  Dlac.  1 J90. 

Od  motion  for  leave  to  pay  40i.  beiog  tho  whole  penalty  of  a  bond  to  in-  And  if  thaj 
deranify  a  parish  against  a  bastard  child,  into  court,  with  costs,  it  waa  objected  •»'"«^  'Jj" 
that  this  waa  an  action  for  a  simple  breach  of  the  bond,  in  which  the  P^^  w»  ^°"^^^^  * 
entitled  to  recover;  after  which  the  penalty  shall  still  remain  in  force,  to  ana-^gt  ),•  ro- 
wer subsequent   breaches,  as  tbey  may  arise  in  infinilvm.     But  this  CourtsoTarvd. 
would  not  allow;  and  De  Grey,  C.  J.  said,  this  was  ao  plain  a  case,  that  no- 
thing that  could  be  said  could  make  it  plainer.     The  bond  ascertains  the  da- 
mage by  consent  of  the  parties.     If,  therefose,  the  defendant  pays  the  plaintiff 
the  whole  stated  damages,  what  can  he  desire  more. 

7.  Wir-DK  V.  Clarksos.  E.  T.  1795.  K.  B.  6  T.  B.  335. 

A  bond  had  been  given  to  indemnify  the  parish  against  a  bastard  child.     An  TliBteror*, 
action  having  been  brought  on  the  bond,  the  Court  was  moved,  that  upon  pay-  ppo"  brin(_ 
meat  of  the  penalty  and  costs  into  Court,  satisfaction  might  be  entered  on  the  'q^.       ^ 
roll.     It  was  opposed  on  the  ground  that  it  had  been  decided,  in  Lonsdale  and  ,q^  \^^^ 
Church,  3  T.  K.  3^3.   that  damages  might  be  recovered  beyond  the  penalty  coait,  m- 

OB  the  bond.  tiifaclion 

.  But  the  Court  said,  the  case  cited  could  not  be  sustained;  for  the  obligor,  "j"  ""  '?" 
who  became  bound  in  a  penally  of  lOODI.,  might  be  called  upon  to  pay  10,0001.  J^j""""" 
And  as  the  plaintifTcannot  recover  more  than  the  penalty  and  costs,  and  can- 
not be  in  a  better  situation  if  he  proceeds. — Rule  absolute. 

8.  SiiUTT  V.  Procter"  E.  T.  1816.  C.  P.  2  Marsh.  226.  ^nd  iha 

A  rule  had  been  obtained  calling  on  the  plaintifT  to  show  causa  why  the  pro-  procesd- 
leediogsin  an  action  on  a  bastardy  bond  should  not  be  stayed,  and  the  bond  be  uis' atayad. 
delivered  up  and  cancelled,  on  payment  of  the  penalty  of  the  bond  and  costs,    i    19'  ] 
ATier  cauae  shown,  the  Court  said,  the  object  of  the  contract  is  to    Indemnify 
the  parish,  and  that  object  is  secured  by  the  pennlty.     The  party  who  enters 
into  it  i«  interested  not  to  pay  the  penalty  entire,  if  (he  damages  do  not  amount 
to  it;  but  if  he  be  conscious  that  they  do,  it  becomes  bis  interest  to  pay  the  pe-  J^""  <■'''" 


nalty;  because  otherwise  he  would  only  be  incurring  further  costs.  He  must 
be  the  best  judge  of  that;  and  if  he  tliink  he  cannot  resist  the  payment  of  the  t,ggnj  [„  ' 
fill!  penalty,  it  is  impossible  to  say  that,  on  paying  the  whole  of  the  demand  indwnniry 
which  the  parish  have  on  him,  he  is  not  entitled  to  be  relieved  from  all  further  iha  pariih 
proceedings.     Rule  ahsolute.  lilliha  bas- 

3.  Rax  V.  THE  iSHiBiTiSTs  OF  St.  Mary's,  Nottingham.  E  T.  1737.  K.  B.  '".''  ^^  ""• 
13  East.  57:  a.  '^^^^ 

Per  Car.     If  a  bastard  gain  a  settlement  in  adilTerent  parish  from  that  inuameat. 
vbteii  it  was  born,  that  parish  shall  maitain  it;  and  the  security  given  by  the 
ceputed  father  to  indemnily  the  parish  extends  only  to  the  cases  where  the  OransBr* 
«kild  has  not  gained  another  settlement  lor  itself  elsewhere.  of  iha  poor 

3.  Of  bilU,  notes,  artd  depoiiii  of  (umi  of  money  «u  an  iniemn'Ig.  iboald  pro- 

1.    COLB  ATD  OTHERS    V.  GOWER    AND  ANOTHBR.     H.  T.     18a5.    K.  B    SEMt.'""'"'. 

100;  S.  C.  2  Smith.  Rep.  243.  S.  P.  Wild  v.  Griffin.  Cited  6  East.  1 14;  T"  "f  '"" 
S  C.  2  Smith.  Rep.  25 1 ;  S.  C-  5  Esp,  1 47.  „^;f  " 

The  defendant  gave  the  plaintlH's,  parish  offlcers,  three  several  promissory  buurdy, 
notes;  one  for  6/.  and  the  other  two  for  71.    each,  payable  of  nH  eren'»,  thertomihs 
plaiotilTs  undertaking  to   provide  for  a  child,  of  which  he  was  the  puliitive  fa- piwt'i'o  fa- 
ther.   The  woman,  al^er  the  notes  were  given,  was  delivered  ofa  sliit-liornjp'''  ""''" 
child.     Aa  action  having  been  brought  on  one  of  these  notes,  the  defendant  ^'"g,    ^  ^' 
'Tba  authority  ia  this  caw  wai  Joubted  by  Lurd  El teiiba rough,  C.  J.  in  I  8,  ft  A. -tSS.  and  raauoi 
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tenciered  51,,  which  wu  man  than  sufflcient  to  defray  the  actual  expenees  to 
comniDta  which  the  parish  bad  b«en  put,  and  pleaded  the  general  issue  as  to  the  re^ 
iheMma  .  On  the  trial  a  special  case  was  reserved.  The  whole  Court  were  clear  that 
fki'iDDi'^od  ""^  plainliffs  were  not  entitled  to  recover  beyond  the  sum  paid  into  court,  whe- 
all  aoxet  "**■■>  conaiderin^  the  contract  void  on  principles  of  public  policy,  or  with  rela- 
•nd  otiiei  tion  to  the  individuals  with  whom  it  waa  ma^lc,  as  a  contract  for  gain  or  loss  by 
■acoritiei  penions  clothed  with  a  public  trust  upon  the  subject  matter  of  this  trust,  and 
pajsbls  ibgiving  them  an  interest  in  the  mal-execution  ofit;  and  observed,  that  the  law 
•oiBiaJ]',  gjj  jjj^  mean  lo  make  this  a  matter  of  speculation  of  loss  or  gain  to  the  pariah 
•d  oalj  '^"'  ''  ^^^  ^^^^  ^^'^  "**  security  should  be  given  to  them  in  order  to  indemnify 
coniracbor'lie'pBnsh;  and  having  ao  said,  it  bad  excluded  every  other  co^Henttoo. 
jndaniDiljr,       See  Cowp.  39. 

aad  ihera    fara  tlu  pajM,  Ice.  canneovar  «i>f  ntcli  ntnuths  pariahhave  ttptndei. 
And  whara  2.  HooGsoN  v,  Williams.  H.  T.  1»06.  C.  P-  N.  P,  6  Eap.  2tf. 

a  penoa  The  plaiutill  had  been  declared  the-  bther  of  a  bastard,  and,  under  an  order' 

[  193  ]  of  maintenance,  paid  several  sums  of  money.  Hariog  subsequently  diacover- 
^id  maiie;  ed  that  the  child,  during  the  time  he  hod  paid  the  above  sums,  and  during  the 
vadaranortime  he  bad  aeveral  inquiries  respecting  the  child,  and  always  refused  informa- 
tenance  ro°  *'*"'  **"  ^^^  subject,  had  been  in  the  Foundfing  Hospital,  he  brought  the  pre- 
■  pariod  do  ^^"^  action  to  recover  the  money  so  paid,  against  the  defendanti  overseer,  t» 
riag  which  whom  the  above  sums  had  been  given.  The  defence'  vras,  that  money  vafun- 
th*  cliild  tarily  paid  could  not  be  recovered  back  again.  Bat  IVfan^field,  C.  J.  saidj 
wai,  with  Must  not  8  man  who  is  said  to  pay  money  voluntarily  have  a  full  knowledge  of 
P"""^,  all  the  circumstances  under  which  the  demand  is  made?  If  the  circnmstan- 
nppartaS'  *^*'  "^  concealed,  the  payment  so  made  is  not  fairly  made,  bat  by  mistake,  antf 
in  tha  mistake  is  a  ground  of  assumpsit.  Upon  what  principle  can  the  overseer  with- 
Fonndliag,  hold  the  money?  'Die  perish  was  put  to  an  expence,  for  the  child'  was  maiit- 
h  wu  bold  tained  by  the  Foundling. — Verdict  for  plsintitl'. 
an  tlut  be  might  r*«oTBrback  tka  inaoa;  ao  paid. 
So  whara  a^.  SriisFORTH  v.  SriOGs.  T.  T.  1803.  K.  B.  N.  P.  1  Campb.  S98;  3.  C 

Cjmant  S64. 

■  bean  The  plaintifl,  the  putative  fether  of  a  bastard  chad,  bnd  paid  401.  to  the  de- 
niadeai  a  fendants,  parish  officers,  in  pursuance  of  an  agreement  to  indemnify  the  parish-.. 
^™  wiiii  ^'  appeared  the  child  died  when  only  4/.  had  been  expended;  the  plaintiiT 
tha  pariib,  brought  tha  present  action  to  recover  the  surplus  money.  Pet-  Lavrtnce,  J. 
and  the  It  is  clear  that  the  surplus,  after  deducting  the  charges  actually  incurred,  may 
child  disa,  be  recovered;  the  plaintitl'had  a  verdict,  and  the  Court  of  K,.  B.  refused  m 
tlie.urplos'ruletoset  it  aside.      See  6  East.  110;  5  Esn.  141. 

"■"'  td  ""       '^'  TowNso.'^  V.  Wn.soN  AND  OTHERS.  T.  T.  180S.  N.  P.  I  Camb.  396. 
ooTBt    .  jij  jj^j^  action  for  money  had  and  received,  it  Bp|>eared  the  plaintiff  having 

The  con  gotten  one  h.  with  child,  and  a  warrant  having  isHued  against  him,  gave  491. 
tract  being  ^^  ^^,g  parish  officers  to  indemnify  him.  The  receipt  for  the  money  was  signed 
'vu  DO  'da-  ^y  ""^  defendants,  as  churchwardens.  U.  was  delivered  of  a  child  which  lived 
feaco  lo  Ixit  a  few  weeks,  and  defendant's,  it  appeared,  before  the  commencement  of 
Kiy  tliQithethe  action,  had  ceased  to  lie  otIicerB;  and  had  paid  over  the  surplus  money  to 
deraodaDU  [heir  aucceaaors  in  office.  Defendants,  for  these  reasons,  contended  that  ttt« 
ware  ontor^gtjon  should  be  brought  against  the  present  parish  officers;  but  Lord  EHoii- 
IWe  tha  ae-  borough  said ;  it  was  clear  that  the  contract  under  which  tbe  money  waa  paid^ 
lion  wai  ^^^  illegal,  because  the  parish  was  interested  in  shortening  the  Kfe  ol  the  child,' 
ccmmeDc-  and  as  in  an  illegal  transaction,  a  ].icrBon  could  not  discharge  himself,  by  pay- 
ed, (uid  ing  over  the  money,  to  anotber,  he  was  of  opinion  that  the  surplus  might  be 
that  thoy  recovered.  Verdict  for  plaiutiff". 
had  paid      „^„,j  ,0    iiieir  ,„„.caon 

over  iha  ^    j^^^  ^   Martin.  Sum.  Ass.  1809.  K.  H.  N.  P.  2  Carapb.  1809. 

And  if  tha  The  defendant,  being  indicted,  as  overseer,  for  rendering  false  accounts,  it 
ovanuer  appeared  that  he  had  received  a  sum  of  money,  in  pursuance  of  a  composition 
"p"''"  "-  between  him  on  behalf  of  the  iiarisli,  and  the  putative  father  of  a  bastard  child, 
L  J    for  which  he  had  never  rondercil  any  account.     Lord  Kllcnborougk,    C.   J. 

■  It  lies  upoD    tha  ovanaen  to  prove  what  expcnrct  luva  hem  incarrcd;  Watkins  v, 
i;ewleU,  par  DMm,  C.  J.  1819.  cit=d  .Maiming,  N.  I',  luiiei.  '0- 
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*tkt  parish  bas  borae  the  expense  of  ■upportbg  the  child,  and,  being  deprived  campmi' 
of  A  AlDd  legally  apfdicable  lo  them,  waa  defrauded  and  dnmuilied.     Although  'j<*"'  »»•■ 
Ibe  deleadant  would  have  been  liable  to  repay  the  surplus  lo  the  putative  fe-       ""V  *', ' 
tber,  yet  the  overseer,  having  received  the  moavy  for  the  benefit  ofthe  parish,  ""^o  p"- 
vsa  Iwund  to  insert  it  in  his  account;  and  not  having  doae  so,  he  is  liable  to  bq  uh,  be  ia 
indictment.  liabls  lo  nn 

6.  Watkins  v.Hbwlett.  E.T.  1819.  C.  P.  3  Moore2(  (;S.  C.  1  B.  &B.  1.  indiEii'*"'- 

This  action  was  brought  to  recover  a  sum  of  money  paid  by  the  plaintiff,  "■„., 
putKtiVA  &tberofa  bastard  child,  to  the  defendant,  a  parish  olHcer,  fo^'he  pro-]|^^?"'._ 
bable  espeoses  of  maintaining  auch  child.     The  defendant  gave  a  receipt  in™,"'fyV 
the  following  terms;    "  Received  of,  &c.  a  bill  of  exchange  for,  &.c.,  which,  pu-Uh  ollt- 
whea  paid,   will  discharge   the  plnintiif  from  the  esp^ncta  of  an  illegitimate  cerio  the 
child,  which  ia  likely  to  become  chargeable  to  my  parish-"     The  child  died  n  E"^"^". 
few  days  after  its  birth,    and  it  did  not  appear  that  any  part  of  the  money  had  !f  ^^'^  J*  * 
been  expended  in  any  respect  for  the  use  of  the   child,  tint  the  defendant  had  ^^-^^  ,^,, 
put  the  bill  in  circulation.     On  the  receipt  being  ofered  in  evidence   of  the  lej  ii„(  \x 
payment  of  the  money,  the  defendant's  counsel  objected  to  its  admissibility,  wu  given 
oo  tiM  ground  that  the  introduction  oftho  consideration  clothed  it  with  the  cha-  '<■'' "  ■  l>>l' 
ncter  of  ao  agreement,  and  rendered  it  liable  to  a  stamp  of  that  denomination.    .'^' 
But  the  plaintifi  had  a  verdict;  and  on  motion  for  a  rule  nisi  for  the  entry  of  e^hieh* 
Boosuit,  the  CoDrt  were   unanimous,  that    as  the  action  was  not  grounded  on  „|,en  pn'rd, 
the  temM  ofthe  receipt,  a  statement  then  of  the  reason  why  the  money  was  ttdqIcI  ai' 
paid  could  not  aSect  the  use  that  waa  now  intended  to  be  made  of  it,  and  the  onnraie  tbo 
pile  waa  refused.  "'^  '■"[''»' 

{c)  iMibilUy  of  reputed  failur  lo  obey  an  ortUr  of fillalion  and  mainhnance.      „"g^^„f 

1.  Of  Ike  potBtr  of  the  leiiioru  lo  make  anch  order ;  anil  tehenil  ought  to  be       an  iileKiti- 

exercitcd.  niaic  chilil. 

Rax.  V  Greaves.  E.  T.  1781.  K.  B.  2  Doug.  G32.  a.  wiiLch  wu 

An  original  order  of  bastardy,  having  been  made  at  Nottingham  Sessions,  it  I'liafjioho- 
waa  removed  into  this  Court;  and  on  a  rule  to  show  cause  why  it  should  not  ''°J,'J,^J'.. ' 
be  quashed,  the  principal  objection  was,  that  (he  sessions  have  no  original  ju-^^  ■^^  '^„^ 
risdictioD  in  making  orders  of  bastardy.  Bui,  BulUr,  J.  read  from  2  Botl.  ],g\d  that 
1 19.  Slater's  ease;  and  the  Court  were  clearly  of  opinion,  that  the  sessions  *  commou 
have  an  original  juriHdiction.     Order  confirmed.  reo^ipi 

•  By  18  Elite.  3.  1.  3.  concerning  baitnrds  begotlon  and  bum  oot  of  Inwfiil  malrimony  ""'""P  '  V 
(•B  offonee  nsainat  God-8  \a^  and  man's  law,)    '■  the  .iiid   bnilurd  being  now  kftto   I'eSmnli 
kept  al  Ih*  chargea  ofthe  parish  whera  Ihay  be  born,  to  (ha  Rrqat  burden  of  iho  ifline  par- 
Bh,  and  in  dafraodiog  of  Iha  relief  or  Iha  impolaia  and  agcii  poor  of  the  mm o  pnri,.b,  and  "j™  """ 
la  the  aTil  example  und  cncourngemant  of  lewd  lifa;  it  ia  ordained  ind  enacted,  that  two  .    .   '_  ., 
juticet  nfthe  peace,  (whereof  one  to  be  ufthe  qaorani,  in  or  nex'-  unlove  limits  where  L    '''?  J 
lb*  pariah  chnrcb  ia,  within  which  pariah  each  baalard  ahall  b«  born,  upon  e^raiiiination  of""  ""S'""' 
the  cawe  and  cirCDmsUnEe)    iball  and  may,  by  their  dissretion,  taka  order  na  well  for  llie  «"">'  of 
mother  and  repntad  father  ofBDch  bastard  child,  aa  also  for  the  better  relief  ofetery  anch  ■'■'l°|^<'T 
piriih,  in  part  or  ia  all ;  and  shall  and  may  likewije,  by  like  diserotio'i  take  order  for  the  ""y  "O 
keeping  of  BTerysach  bastard  child,  by   ch^irging  anch  mother  or  rcpnled  father  with  the  ■V''°° ''^ 
pajmtDt  of  money  weekly,  or  other  anslentniion    for  the  relief  of  snch  child,  in  incb  wiao '"«  *™- 
as  they  iball  think  meet  and  conranient;  and  if  ufier    the  a»me  order   by  them  anbscribed  sions. 
■nder  rhair  bind],  and  the  said  pertnns,  ciz.  mother  or  reputed  father,  upon  notice  thereof, 
(ball  not  far  Ibeir  part  obssrvo  and  perforin  the  said  order,  thai  theo  every   aach    parly  so 
making  defanll  in   not  perTarming  aflhti  said  aider,  la  be  rominillcd  In  ward   lo  the  com- 
mon gaol,  theiB  lo  remain  witboul  bail  or  nioinprize,  eicept  he,  she,  or  ihey,  ahnll  pnl  in 
saSciant  aarety  to  perform  the  said  order,  or  elia  personally  lo  appear  at  tbe  next  geneml 
aaaiian*  of  the  peace,  to  be  holdea  in  that  county  where  sncb  order  aball  be  laken,  and  al- 
K>  to  abide  soch  order  as  the  said  jnsticea  of  the  peaoe,  or  tba  more  part  of  them,  then  end 
there  ahall  take  in  that  bahalf  (if  they  then  and    there    shall  lake  any;)  and  that  if  at  ihe 
nid  leMiona  tho  said  jnslice*  shall  lake  ao  other  order,  ttian  t j  abide  and  patforin  tlie  order 
before  made,  as  ia  aforesaid." 

And  by  slat.49  Gio.  3.C.  68.  s.  I.  afier  reeitinj  that  thn  provisions  of  the  IB  Elia.  are 
fb«ad  lo  be  inadequate  to  the  purposed  orindo(nnifyiii;  parislies  aiainsl  the  charges  and 
eipeoees  incnjred  by  tbe  apprehending;  and  seenriog  the  reputed  laiher,  and  aJdo  by  the  ob- 
taining the  order  of  Gliition;  and  that  it  ia  expedient  lliat  Hurh  charges  and  eipencea  ahi^uld 
ba  b«nM  and  discharged  by  the  adjudged  rnpuled  fiLiher  of  suc!i  bastard  child  or  children, 


■dovGooi^Ic 


BASTARD.— £t|  $tatvU, 

2.  Rex.  v.  Price.  H.  T.  1795.  K.  B.  6  T.  R.  I4T. 
Tlie  defendant,   being  declared  the  reputed  father  oFa  bastard  child,  mt 

■t  the  diKrelion  or  tbajnslicea  by  whom  inch  adjudicatioD  (ball  ba  made,  either  in  tha 
coart  of  quarter  bbhiodi  or  olberwiaa,  not  exceeding  Ihe  amOHBl  hereininet  mentioried,  it 
la  eoacled,  "  thsl  every  penon  who  shull  hereafter  be  adjudged  to  be  tbe  repnted  falbM' 
of  BDj  bislard  child  or  children,  ehall  be  cfanrEeabte  with,  and  liable  to,  the  pajment  oral! 
r«BaODRble  charges  and  eipencei  incident  to  the  hirth  of  anch  baslard  child  or  children,  fc 
a1*a  to  Ihe  payment  of  the  reaionable  cotls  a(  apprehending  and  lecaring  lach  reputed  la- 
ther, and  alio  to  the  payment  of  the  coala  of  tbe  order  of  filialion;  inch  costs  of  apprehen- 
ding and  secaring  tbe  reputed  father,  and  of  the  order  of  itliation,  not  lo  exceed  tbe  aBDO 
of  10^.;  and  all  aach  charges,  eipeneea.  and  coala,  ahall  be  duly  and  reapeetivelj  ucar- 
tained  on  oalh  before  IhajoBlicea  of  the  peace  or  tbe  court  of  quarter  letf^ion*  making  agch 
order  of  hliaiioo,  which  oath  aach  justice*  or  court  are  hereby  respectiiel;  empowered  !» 

By  sect  S.  after  rnciling  that,  "  wheresa  parishea  are  often  put  to  great  eipenee  in  ■□- 
forcing  the  perfoimanee  of  order*  of  maiDtenauce  made  on  Ihe  Rliation  of  bastard  dbilinm, 
h  ia  enacted,  ttiat  if  any  reputed  father  or  any  mother  of  anch  baatard  child  or  children  OD 
whom  any  order  of  filialion  or  maintenance  of  sncb  child  or  children,  shall  have  been  mada 
by  tbe  court  of  quarter  aejuLOna,  or  which  shall  have  been  niade  by  two  juatices  of  ibo 
peace,  and  confirmed  by  the  court  of  quarter  aeaiiona,  or  against  which  no  appeal  ibalf 
haTe  been  lultde  at  the  conrt  of  quarter  aeasions,  ebsll  neglect  or  refuae  to  pay  any  sum  o^ 
■ama  of  money  wliicb  he  or  ube  ahall  huTo  been  ordered  to  pay  towards  the  evideHca  or 
otber  aaatanlallan  for  tbe  relief  of  any  such  baatard  child  or  children  by  any  SDch  order,  it 
■hali  be  lawful  for  anyjnalice  of  the  peace  oflbe  county,  riding,  diviaion,  city,  liberty,  •( 
town  corporate,  in  which  auch  repnted  father  or  such  mother  shall  happen  to  be;  and  ibfl 
said  justice  is  hereby  required,  upon  complaint  made  to  him  by  any  of  the  oTerseera  of  the 
poor  of  any  parish,  township,  or  place,  liable  to  the  maintenance  or  snpport  of  snch  bsJi- 
tard  child  or  children,  or  where  SDch  bastard  child  or  children  ahall  then  he,  and  apOB 
proof  on  oath  of  such  order  for  the  payment  of  such  ram  orauma  of  money,  and  of  such 
■nm  or  annu  of  moaey  being  unpaid,  and  of  a  demand  of  such  payment  having  bean  mada, 
and  a  refusal  to  pay  the  aame,  or  that  such  reputed  father  or  such  mother  hath  left  hia  or 
bar  usual  place  of  abode,  and  hath  avoided  a  demand  thereof  being  made  by  snch  otot- 
seer,  lo  iaaue  his  warrant  to  apprehend  auch  reputed  father  or  such  mother,  and  lo  bring 
him  or  lier  hefore  such  justice  or  any  other  Juatiee  of  the  peace,  of  the  same  county,  riding, 
division,  city,  liberty,  or  town  corporate,  la  answer  auch  eom[dainl;  and  if  sacb  repnted 
fatber  or  such  mother  aball  not  pay  auch  inni  or  sums  of  money  as  ahall  appear  to  tbe  said 
jaatioe  hefore  whom  such  reputed  father  ar  auch  mother  shall  be  brought  to  he  due  and  on- 
pnid,  or  ahall  not  ahow  to  auch  juatiee  some  reasonoblo  and  sufficient  cause  for  col  so  doing 
It  shall  be  lawful  for  such  justice,  and  the  said  justice  ia  hereby  required  to  commit  sncb 
repnted  father  or  anch  mother  to  the  public  house  of  correction,  or  common  gaol  of  tha 
■aid  county,  to  be  there  kept  to  hard  labour  for  the  space  of  three  months,  imleaa  aach  r«- 
puWd  father  or  auch  mother  shall,  before  the  eipitalion  of  tbe  aaid  three  months,  pay  or 
cause  to  be  paid  to  one  of  the  ovciseers  of  the  poor  of  the  parish,  township,  or  place  on 
^hose  behalf  such  complaint  as  aforesaid  waa  made,  the  aaid  sum  or  Sams  of  money  so  doe^ 
.and  unpaid  as  aforaraJd,  and  so  from  lime  lo  time,  and  as  often  as  auch  repnted  father  or 
auch  mother  ahall  in  ninnuer  aforeiaid  neglect  or  refuiie  to  pjy,  any  other  sum  or  sums  of 
money  that  shall  efterwarda  become  due.  by  tirtue  of,  and  under  sncb  order,  after  the  ex- 
piration of,  or  diachaige  from,  any  auch  former  imprisonment  as  aforesaid," 

Sec.  4.  pravide;  and  enacts,  "  that  all  auch  charges,  eipensea,  and  coitB.ihBll  be  whol- 
ly snbjecl  lo  ihe  discretion  of  the  justices,  or  conrt  of  quarter  aessioos,  who  shall  ma  lie  rach 
order  of  filiation,  and  the  juatices  or  court  of  quarter  session,  are  beieby  authorised,  ifthav 
■hall  sea  fit,  to  allow  and  oi-der  payment  of  the  whole,  or  nny  part  thereof;  piovided  al- 
ways, that  tbe  csats  of  apprehending  and  eecuring  the  reputed  father,  and  of  the  order  of 
filialion,  ahall  not  in  any  caae  eiceed  Ihe  aum  oflOi.;  and  for  securing  the  due  payment  of 
the  sama.  after  such  allowance  and  order  as  aforesnid,  all  and  every-  the  powers,  authori- 
ties, provisiona,  clauses,  matters,  and  things  contained  iu  the  said  act  passed  in  the  ISEIis. 
concerning  bastards  hegot  ten  and  born  ont  of  lawful  matrimony,  shall  be  respectively  ob- 
■erred,  Daed,  and  practised,  in  the  eiecnlion  of  thia  act,  and  shall  be  eonslrned,  deemed, 
and  taken  lo  apply,  as  fully  and  elTectually  lo  all  intents  and  purposes,  as  if  the  said  pow- 
ers, antborities,  proviaisna,  clauses,  matters,  and  thinga,  were  specially  recited  and  re- 
snacledin  tbia  act." 

And  by  the  3  Car.  1.  c,  i.  a,  16.  ull  the  justices  of  the  peace  within  their  seveml  lim- 
its and  precinclB,  and  ia  their  several  sessions,  may  do  and  eiecule  all  things  coneeming 
that  part  of  the  said  statnta  that  by  justices  of  Ihe  peace  In  the  several  counties  are  by  the 
aaid  stalDte  limited  to  be  done.  Upon  which  statute  of  Ihe  3  Car.  there  batb  been  great 
diversity  of  opinion,  whether  or  no  tbe  sessions  have  power  tbareby  lo  make  an  original 
order  in  the  cade  of  bastardy,  without  the  matter  coming  before  tbem  by  way  of  appeal- 
But  it  seems  now  to  be  fully  eetlUd,  that  tbe  sessions  have  pirwer  to  make  an  original  or- 
der; tide,  casen  in  Ihe  leil. 
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Mnpeiled  to  enter  into  a  recognizance,  with   sureties,  conditioned,  that  if  the  hutepowtt 
defendant  should  appear,  ire.  aad  perform  the  order  ns  directed  by  Ihe  ]8  Eliz.    'o  maka 
c,  a  that  then  the  same  should   bo  null  and  void.     The  defendant,  having  ap-  "".''  "'*' 
pesred,  Vbs  ordered  to  pay  a  certain  sum  forlhe  lying-in,  i^'c;  and  further  or-  "g  "'a    't 
dered  to  find  sureties  (or  the  ptrforinance  of  that  order,  which  he  refused  to  do  direct  tbe 
or  the  ground  that  the  sessions  had  no  power  to  make  such  an  order;  he  being  railier  lo 
committed  for  the  disobedience  removed  by  ccrlwioii  the  order  into  this  Court.  g'''«  "efo" 
On  the  case  coming  before  the  court,  Ihey  said  it  was  too   clear  to  be  argued,  '?  ^' '" 
and  ciied  a  MS:  case  of  the  King  v.  Fox,    '  wherein  it  waa  determined,  under  j*    •""  d 
nmilar  circumstances,  that  the  justices  had  no  power  to  compel  the  reputed  fa-  if  !he'j'do, 
ther  to  find  sureties  for  the  performance  oi  an  order  of  bastardy,  under  the  18  the  order' 
£liz.  and  that  the  6  Geo.  3.  not  having  extended  their  power  in  that  respect,  "■"  b* 
tbe  order  must  be  quashed;"  therefore  the  Court  ordered  that  part  of  the  or- 1'**'"''' 
der  .requiring  sureties  lo  be  given  for  the  performance  of  iheorder  to  he  quash- 
ed, and  the  other  part  to  be  confirmed. 

3.  Rkx  v.  Swbet.  M.  T.  1307.  K.  B.  9  East  25. 
After  the  usual  recttaJs  in  an  order  of  filiation  made  at  the  quarjer  Fessions,  f°  ?  '"f 
it  waa  stated  to  have  been  adjudged  by  the  Court  that  the  said  A.  B.  was  the  n'oi'powet 
reputed  fether  of  the  said  child,  and  to  have  been  ordered,  as  well  for  tbe  bet-  to  direct 
ler  relief  of  the  said  parish  of  N.  as  for  the  eiistentation  of  the  said  child,  that  'he  defend 
(be  said  A.  B  should  forthwith,  upon  notice  of  the  said  order,  pay,  he.  for  and  "*'  "  P*? 
towards  the  lying-in  of  the  said  C.  D.  and  the  maintenance  of  the  said  child  to  '^ '"T"  " 

tbe  lime  of  makiuglhe  said  order;  and  the  further  sum  of for  the  costs  of  J|„''J^ 

the  said  parish  in  and  about  the  obtaining  of  the  said  order.  An  objection 
was  now  taken  to  the  above  order,  on  the  ground  that  the  sessions  had  no  ju-  I  J06  1 
rtediclion  to  award  the  payment  of  coats.  In  the  course  of  the  argument,  Grose, 
J,  elated  that  he  felt  a  dtfiicully  upon  Iho  words  of  the  statute  ol^Eliz.  (IB  Eliz. 
c.  3.  s.  2.)  which  directs  the  justices  to  "  take  order  as  well  for  the  punishment 
oftbe  mother  and  the  reputed  father  of  the  said  bastard  child,  as  also  for  the 
better  relief  of  every  such  parish  in  part,  or  in  all;"  and  that  unless  the  magis- 
trates had  a  power  of  directing  the  coats  of  obtaining  the  order  lo  be  paid,  so 
fcrfrom  the  parish  being  relieved,  it  mig-bt,  in  some  cases,  be  burlhened  still 
more  than  before.  And  the  learned  judge,  in  pronouncing  judgment,  adverted 
to  the  above  view  of  the  case  he  hiid  taken  during  the  discussion,  recnpitulafcd 
his  arguments,  but  observed,  as  Lord  Chief  Justice  Ellcnborough,  and  His' 
brothers,  Lawrence  and  LeBlsnc,  dissented  from  him  in  opinion,  it  must  bo- 
presamed  that  they  had  put  the  right  constructioo  on  the  statute.  In  pronounce- 
wg  judgment  upon  the  facts,  they  founded  their  decisions  upon  the  considera- 
tions, that  looking  lo  the  intention  of  tbe  legislature,  or  to  the  report  books, 
neither  of  them  appeared  to  militate  ngainst  the  conclusion  they  had  arrived  at; 
for  that,  in  the  first  place,  two  mischiefs  were  recited  in  the  act — the  charges 
ofkeeping  the  bastard  children,  and  the  evil  example  of  others;  for  each  of 
which,  a  particular  remedy  was  given;  for  the  one,  by  making  an  order  for  the 
eharges  already  incurred  hy  the  parish,  on  account  of  the  child,  and  for  its  fu- 
ture mninienance,  for  the  other,  by  the  punishment  of  the  lewd  mother  and  re- 
puted ^i  her,  so  that  collectinc  what  relief  the  legislature  intended  by  the 
words  better  relief,  by  adverting  to  the  mischiefs  recited;  there  was,  neither  in 
express  terms,  nor  hy  fair  inference,  any  power  given  to  the  justices  to  order 
the  costs  of  oijlainingllie  order  to  be  paid  to  the  defendant;  and  that,  tn  the 
second  place,  even  if  the  words  of  the  act  were  more  doubtful  than  they  were, 
a  strong  argument  waste  be  drawn  from  the  report  books,  being  on  the  one 
hand  almost  entirely  silent  as  to  an  award  of  costs  in  such  a  case  aslbe  one  be- 
fore them  (although  a  long  period  of  time  bad  elapsed  since  the  passing  of  the 
act;)  and  on  the  other  hand,  where  sn  inference  could  be  drawn  from  other  re- 
ported CRses.  either  for  or  against  tbe  doctrine  then  laid  down  by  them,  from 
it*  being  confirmatory  of  Buch  position;  as  in  the  case  of  the  King  v,  Moravia, 
{I  Const.  Bott.  437.  pi.  596.)  where  the  very  ground  on  which  the  Court  con- 
finned  (he  order  for  the  payment  of  n  gross  sum  "  for  the  maintenance  of  the 
child,  and  other  incident  charges  aud  expences,"  waa,  because  they  consider- 
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ed  ihoM  incident  charges  and  expencee  as  confined  to  charges  and  ezpencei 
ntlcading  the  maintenance  oi  the  child;  considering  that,  unless  so  confined, 
the  order  would  have  been  had.  The  order  in  this  case  was,  conaequenily 
holdcnpro  lanio,  but  good  as  to  the  reEt;  it  appearing  that  the  justices  had  dis- 
tinguiEhcd  how  much  was  given  for  maintenance,  and  how  much  for  costs. — 
[  198  ]    Seee  T.  R.  148;  I  Const.  Bolt.  421.  pi.  652;  1  Vent.  37;  id.  434;  pi.  689; 

1  Stra.  437. 
Andfora    4.  Regini  V.  Weston.  E.  T.  1704.   K.  B.  1  Salk.  1£3.  S.  C.  9 Lord  Raym. 
non-Gompli  j  ]97,  ^at  not  S.  P. 

un^iM  no  '^^  defendant,  being  adjudged,  by  two  justices,  the  father  of  sbastard  child, 
(lerihe  18  be  appealed  to  Iho  scBsions  where  the  order  wau  confinned,  and  he  was  COH^ 
lUiz.  ran  on  milted  for  not  paying  the  sum  ordered.  This  case  coming  before  the  Court, 
Ij  proceed  bj  habeas  corpus,  it  was  objected  that  tlio  scssiouB  Ehould  hare  proceeded  on 
oniheiire  bia  recognizance.  Bui,  IIoK,  J.  said,  if  they  proceedon  the  18  EHz.  thesea- 
"?"'.^"i._,  sions  have  no  power  to  commit,  but  to  proceed  to  his  recognizance;  though  if 
ibey  proceed  under  the  3  Car.  1.  they  may  commit,  as  the  two  j  ustices  might 
have  done;  that  is,  unless  the  party  put  in  security  to  perform  the  ordor,  or  to 
appear  at  the  ne.vt  ?ORsions. 
2,  Of  l!i<  pt»eer  of  Justices  to  make  siich  order ;  and  ItabilUy  of  Jvtticu  forim- 

properfy  mak-ivg. 
1.  Rex  ».  Jexkys  T,  T.  1735.  K.  R.  2  Stra.  1050;  S.  C.  Ca.  Temp.  Hard, 
30,>. 
Thfl  pnwer      ^n  order  made  by  two  justices  selling  forth  that  the  defendant  bad  been 
of  juBiicfflt  charged  with  being  the  father  of  a  bnatard  child,  and  that  on  examination  into 
■ioiH  ii  liT  ''^^  matter  (hey  were  of  opinion  that  he  was  uot  so,  and  do  therefore  adjudge 
19  Eliz  c  3  Ihet  he  be  acquitted  thereof,  being  lemovcd  into  this  court,  the  Court  were  of 
nod  eon       opinion,  that  llic  justices  had  gone  too  far,   for  their  whole   authority  is  under 
ten  no  new  B[at.  18  Eiiz.  c.  3.  whereby  they  are  only  empowered  to  take  order   for  the  re- 
power  10     licfof  the  piirish,  and  the  punii<hment  of  the  olfender,  but  have  no  power  to  ac- 
^"""jj.  ^J[j  (juit  the  party,  or  convict  him  finally;  which  appears  hkewise  from  their  pr»- 
ibereforB      cccdings  being  always  in  English,  when  Ihcy  are  not  required  to  set  out  the 
an  order       evidence,  or  show  a  :iummons.      The   sessions   indeed,  on  Elatute  3  Car.  1,  C 
ina^e  lo      4.  s.  15.  may  make  a  final  order;  and  after  a  man  is  discharged  by  one  ses- 
difchiige     siona,   a  subsequent  sessions  cannot  lake  it  up  again,  as  was  held  Micb.  13 
ed'ftifi^    Geo.  1.  the  King  v.  Tenant      And  it  would  be  greatly  inconvenient,  that  the 
justices  should  have  such  a  power,  becaUse  Ihc  parish  cannot  appeal;  the  de- 
fendant indeed  may,  not  by  virtue  of  the  express  words,  but  in  consequence  of 
the  clause  about  giving  security  lo  abide  the  order  of  sessions,  if  the  party  does 
not  submit  to  the  order  of  the  two  justices.     And  though  a  man  may  thereby 
be  hable  to  be  horrasscd  in  being  carried  before  several  justices,  that   is  a  less 
evil  than  the  other;  the  Court    being  aUvays  open  (or  redress,  if  any  thing 
should  be  done  to  the  manifest  oppression  of  the  party. — The  order  warn 
quashed. 
Orandr-     -■  TiiB  KuNo  v.  Tenant.  M.  T.  11  2C,.  K.B.  2  Stra.  716;  S.C.  2  Lord  Rayn». 
ilcr  matte  H2.'). 

upsB  (he  Upon  anordcrofhnstardy,  Ihedefcndant  appealed  lo  the  sessions,  where 
■'^"'^'"'""=  U]>on  a  full  hearing,  he  was  discharged.  Afterwards  the  same  justices  made 
wliieh  had'  ^''*^"'  order  upon  him.     Upon  motion  lo  quasih  ii,  the  Court  quashed  the  last 

*  I'nder  the  IS  F.ltz.  tha  justkr*  out  of  ttstioia  bKvo  no  nulhoril;  lo  reqnires  leco^ 
niz-iiicB,  Dolesdtho  party  duabey  ili«  oritisF  of  DisinleDance;  and  iharefore,  nhira  tlw  m»- 
ainan  njake  nii  onj;inul  ordi:[  offili.itiou  and  niaiiilcosncis  thcj  cannot  reqaira  a  rccogpt- 
7.incv  iinlil  such  ordi^r  ii  disobvynd,  in  which  case  the  party  ninj  be  lakan  ap  and  commit- 
led,  niileu  lie  gWcuRnarity  rot  porrorninncc,  pnrsnanl  to  18  Flij^,  e.  3.  s.  2. 

■t  Trom  llio  Biiao  of  Itei  T.  rikmii,  1  Holt.  47fl.  il  appears  thai  the  wordi  m  W  next 
uittotht  limiU  are  only  direclnry,  and  that  an  order  of  mainlonanee  by  twojniliceii,  BOt 
in  or  »e  it  unio  the  limila  irhere  the  parith  c/iurc-h  it,  a  vnlkl.  If.  Iherefars.  tirn  jb>. 
li-iH  call  not  -.isTve  m  tbe'ord<:r,  or  fhiill  malin  no  order,  il  aliiiulil  neeni  in  Ibe  one  caM,  a 
jodtice  not  be'uig  tho  neit,  may  jiiin  with  uillinr  of  the  oilier  ui  uiaking  the  order;  and  » 
the  other  crm>,  rcmnme  might  he  lud  to  two  other  ju-ilico*,  being  as  neat  the  tiniili  oi  anch 
could  lie  procurFil.  If  the  child  be  born  in  an  eilra  parochial  place,  the  two  justice*  have 
noauliierity,  it  secnu,  lo  make  an  order  of  baMardy ;   1  BotL  *10. 
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order,  because  il  waa  upon  derendant  to  keep  the  child  as  Ihe  reputed  &ther,  !»••■  "*w- 
•nd  (hat  order  being  regularly  discharged  upon  appeal,  the  defendant  was  le-  "^'^*J^^ 
gallr  acquitted,  and  could  not  be  drawn  in  question  again  for  the  aame  fact.        ^  ^^j 

See  1  Vent.  59. 

3.  Rex  ¥.  Mii.e».  E.  T.  1709.  K..B.  I  Sess    Ca.  83;  S.   C.  1  Bolt.  473.      The  trdar 

On  a  motion  to  quash  an  order  of  bastardy,  it  was  resolved,  that  if  the  father  of  baiiari])> 
ran  Kway  and  returned,  though  14  years  after,  yet  an  order  to  Hx  the  child  on  ma;  ba 
him  i»good,notwitb8landing  the  statute  of  13&.  14  Car.  2.  c.  12.  which  gives  ™«1«," 
M  po-ver  to  justices  to  make  an  adjudication  in  his  absence,  and  to  charge  his  ^'  ,'^" 
e^cts;  far  there  is  no  statute  of  limitations  as  tu  these  cases,  nor  is  there  any  biith.* 
ustance  where  justices  have  been  restrained. 

4.  Rsx  V.  GiBBa.  M.  T.  1687.  K.  B.  Comb.  63.  And  ■■ 

An  order  for  the  maintenance  of  a  bastard  was  objected  to,  on   the  ground  good 
that  none  of  the  justices  were  of  the  quumm.      But  the  Court  said,  this  objec- l^ioBSb  tha 
iion  haa  several  times  been  over-ruJed.  ^".'"r^i^' 

5.  The  King  v.  Heblof.  H.  T.  1733.  K.  B.  2  Stra.  974.  qSorem. 

An  order  of  bastardy  by  two  justices  of  the  borough  of  Richmond,  in  York- 
■hire,  was  quashed  forwent  of  one  of  the  quorum,  ahhough  3  Car.  1.  o.  0,  was  UdF«m  it 
innBted  on,  where  justices  in  precincts  have  power   to  execute  the  18  Eliz.   c.  bs  made  by 
3.  aa  justices  in  the  county  do;  which  the  Court  said  most  be  in  the  same  man-  ^arovgh 
ner.      But  the  reporter  doubts  the  tenability  of  this  judgment,  aa  many  char- J"""'* 
lers  have  no  quorum,  ,  --^  4 

G.  Rm  y.  Cotton.  T,  T.  1732.  K.  B.  1  Sesa.  Ca.  2I9;  S.  C.  1  Bolt. 486.     g^.^J. 

On  motion  for  an  information  against  the  defendant,  who,  with  another  jus-  j„  einum 
tice,  made  an  order  of  bastardy  upon  one  A .  B.,  without  summoning  him  to  ap-  be  made 

Cr  heibre  them  to  make  his  defence,  who,  upon  appeal  to  the   sessionB,  had  wiibont 
n  acquitted,  and  put  to  great  expence,  the  Court  granted  a  role  to  show  miiiin'oninB 
catise,  and  after  cause  shown  said,  no  man  in  an  office  can  be  soppoHod  to  be  j.,*|,^'"'" 
BA  ignoraat  ag  ^iCil  to  know  it  is  against  natural  justice  to  convict' a  man  without 
ammmons;  the  esamiuHtion  ought  lo  be  so  made,  that  the  truth  may   appear, 
sod  that  mnat  be  by  exsmimng  both  sides,  otherwise  it  is  partial. 
r  Rbi  V.  Taylor.  E.  T.  1734.  K.  B.  a  Sess.  Ca.  350;  C.  Temp.  Hard.  112; 

■      S.  C-but  notS.P.  Which 

On  motion  for  an  information  against  justices  for  adjudging  A.  B.    to  be  the  ,1,,^  ba 
reputed  father  of  a  bastard  child,  without  summoning  him,  it  was  proved  that  done  by  a    * 
he  had  been  summoned  by  a  third  justice     The  Court  discharged  the  rule,  on  third  iuf 
the  ground  that  the  objection  could  not  be  sustained.  ''*"' 

8,  Ru:  V.  Neal.  E.  T.  1733.  K.  B.  Ca,  Temp.  Hard.  1 12;  S.  C.  2  Sew.Ca. 

360.  A  d    ft  n 

On  motion  for  an  information  against  the  defendant,  a  justice,  for  convicting  g„,„nioQ, 
■  man  of  being  the  father  of  a  bastard  child,  on  the  ground  that  the  reputed  fa-  ihongh  he 
iher  was 'not  present,  nor  previously  summoned,  and  that  the  justices  had  not  ijoee  noi 
heard  hia  witnesses,  it  being  proved  thai  ho  had  been  Hummoned,  the  Court  attend,  rtia 
said, if  the  party  teing  summoned  will  not  appear  himself,  there  is  nO  reason  ""I"'  "»" 
the  justice  should  hear  any  defence  made  for  him  ;t  for  i>  that  were  allowed,  no  be  (ood. 
offender  would  attend, butwould,  ifhe  failed  to  clear  himself,  run  away,  and 
defeat  the  parish's  claim. — Rule  refused. 

9.  Rex  v.  Miles.  M.  T.  1724.  K.  B.  10  Mod.  271.  Unle»  it 

This  was  a  motion  to  quosh  an  order  of  bastardy.     The  objection   against  directi  m- 
iKe  order  was,  that  it  awarded  that  the  father  shall'  give  security  both  for  the  curitv  to  ba 
performance  ofthe  order,  and  likewise  for  indemnifying  the   parish  for  the  fu-  gi»ea  f" 
ture.     Per  Cur.     The  giving  security  is  a  thing  very  reasonable  in  itself;  but '"  P"^"'" 
since  thefe  have  been  former  opinions  ofthe  Court,  that  the  justices  have  not  '"'°'*" 
a  power  to  award  the  giving  security  for  the  due   performance  of  their  order, 

■8;  the  6  Geo.  2.  iftlia  rapated  Tither  ba  in  prison,  and  no  order  bs  muds  Id  six  wbbIii 
after  iha  hi  rlh  of  Ibe  child,  lia  mitj  in  »uch  CBBO*  be  diacbarged  frnn)  hi>  imprliODmeDl; 
battha  ofiit,  neterlheleis,  made  upon  him  aHerwnrda  will  bs  goud. 

i  Bat  in  I  3tra.  44.  il  vii  bolden,  (bit  the  defendant  might  irait  hu  defence  i a  mother, 
mnd  tbet  Iluijuilice  lanld  not  compel  him  to  nppeur  in  penon. 
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until  Buch  time  ae  their  order  has  been  contemned  (hut  th«o  they  have),  the  or- 
der mud  be  quaked  fur  that;  but  as  for  giving  security  for  iademoilj'iDg  the 
parish,  it  is  right. 
[201  ]     10.  Res  V.  THB  iNHiBiT*NTs  OP  Uptom-Gkat.  T.  T.  1781.  K.  B.  Cald.  308. 
So  itia  Two  justices  adjudge  Walter  Nation,  ofthepariBh  of  Froyle,  in  the  counlv 

^    '.    .     of  Saulhampton,  servant,  to  be  the  reputed  father  "  of  a  female  bastard  child, 
potBtivs      begotten  on  Sarah  Arundel,  and  ihat  the  eaid  child  was  chargeable  to  the  pa- 
fkibu  ba     rish  of  Upton-Gray,  in  the  snid  county;  and  that  be  should  pay,  iSfc.  and  also 
DDi  prcHnt  one  shilling  weekly,  S^."     The  aessions,  on  appeal,  quashed  this  order,  aod 
>t  the  eia-  slated  as  follows;  upon  hearing  tbi!  order,  aa  above  stated,  read,  and  what  was 
"""'''"?°  alleged  by  counsel  thereupon,  and  it  not  appearing  upon  the  face  of  the  order, 
e  mo     r,  ^^^^  ^^^  ^^-^  Sarah  Arundel  was  examined  in  the  presence  of  the  said  Walter 
F^atian,  at  the  time  of  making  the  said  order;  this  Court  is  of  opinion,  and  doth 
adjudge,  that  the  said  recited  order  ought  to  be  quashed ;  and  the  same  is  here- 
by quashed  accordingly.     Per  Cvr.      The  presence  of  the  putative   father  is 
not  necessary  heforetbe  jUBlicesoul  of  thesessions;  and  as  the  sessions  have 
stated  this,  and  no  other,  to  have  been  the  foundation  of  their  proceedifig,  we 
cannot  presume  that  they  went  upon  any  othgr, — Order  of  sessiooa  i^uashedj 
Dm  DO  or-  '^^  original  order  aSirmed. 

dor  of  fili«-  1 1.   Rei  t.  De  BROUftOEAa,  T.  T.  181 1.  K.  B.    14  East.  277. 

lioD,  &c.  An  order  of  bastardy  stated  that  £.  A,,  a  single  woman,  on  the  I3(bof  Sep- 
CBD  be  tember,  1810,  was  delivered  of  a  dead-bom  male  bastard  child;  and  the  jns- 
leu  tha"'  *'^**  "'*"'  adjudged,  from  the  facts  that  appeared,  that  A-  B.  was  the  reputed 
child  be  father,  and  was  consequently  liable  for  certain  expences  incurred  in  conse- 
bprsslirs.  quence  ofthe  previous  motion  to  quash  the  order.  Per  Citr.  AU  the  provi- 
sions in  the  several  efatutes  assume  the  birth  of  a  uhild,  which  must  of  cours* 
And  an  ae-  be  bom  alive.  No  dead  substance  is  the  object  of  legislative  provision  in  any 
tionlies  ofihe  acta.— Order  quashed.  See  )8  Eliz.  c.  3.8.  2;  13  &  14  Car.  2.  c.  12. 
J*''."*,',  -.19;  6  Geo.  2.  c.  31.  B.  1;  and  49  Geo,  3.  c.  68.  h.2. 
ioQ>mittU.t  12.  Grcinvel'scase.  T.T.  I697.K.  B.  Comb.  482. 

B  man  u    -     Per  Holt,  C.  J.     Where  a  justice  ofthe  peace  conunita  a  man  as  the  repuf- 
ihe  ruber    ed  father  of  a  bastard,  and  it  afterwards  appears  that  it  is  not  bo,  bq  action  will 
"""h  '*?""'  "^  agaioat  him. 
„o[  .  3.  Of  Ike  form  of  mcK  ordir- 

I.  Resv.  TiVLOR.  E.  T.  litis.  K.  B.  3Burr.  1680.  more  fully  abridgedmife, 
Aa  oidarbf  '^^^  defendannt  being  brought  up  by  habea*  corptu,  having  been  committed 
bajnard;  for  disobeying  an  order  of  justices  adjudging  hor  child  to  be  a  bastard,  and  or- 
[  30^  ]  dering  her  to  maintain  it  by  paying,  ^c.  on  the  ground  that  she  hod  since  mat- 
iMjr'  be  ricd,  and  could  not  be  commillcd  to  prison,  was  remanded  by  the  Court, 
made  apooa.  Shorter  v.  Davison  M.  T.  1693.  K.  B.  Comb.  232.  S.  P.  Hi^cmA  t, 
«v»mothBr       .  CoLLixs.  T.  T.  1707.  K.  B.  1 1  Mod.  178. 

OraMB  An  order  being  made  that  the  faJher  of  a  bastard  child  should  pay  3«.   per 

ilM  ineUiar  ^^^^>  '<"'  seven  years,  and  that  the  mother  should  keep  it,  waa  holtJen  by  tho 
nod  father.  Court  to  be  good  and  consistent.  See  1  Poit.490.pl.  682;  but  see  1  Vent.  At. 
orderiDi       ■  3.  HtTTO\'s  CASE.  H.  T.  1695.  K.  B.  2  Satk.  47T. 

such  to  pay  An  order  was  made  by  five  justices  to  maintain  a  bastard  child;  and  it  was 
B  proper-  objected,  that  the  complaint  is  not  said  to  be  made  by  any  parish  or  officera 
there,  but  only  of  a  town,  which  may  include  several  parishes;  but  the  Court 
Tbe  order  ''^'"^  ""o' "ell  enough.  2(!ly,  Thai  the  order  is  under  the  hands  of  five  jua- 
niiMt  be  ''CCS,  whereas  it  should  he  only  under  rhe  hands  oflhc  two  nert;  but  the  Court 
mnde  by     held  that  Well,  for  the  Statute  iajiot  restrictive  to  two,  but  there  must  be  two  at 

thoug-i  ii  i.  4.  Rest.  Fox.  T.T.  1783.  K.  B.  cited  Rex  V.Price.  6  T.  R.  148.  Stmbh 
tZd^L  ""''■''■  **"•"  "-  S'^""«''R-  M-  T.  1680.  K.  B.  2  Show.  132. 

more.  In  this  case  the  order  of  bnslardy  wns,  "  llic  order  of  us,  I.,  anil    D.,   tWCT 

Itneiid  not  J"''''^*'*' *^*^  residing  ncor  to  ihc  parish  of  IT.,  concerning  a  child  bora  in  the 

i<(3te  tliiit  *  liiiiay  cnniiiin  uiorn  liiiMnrd  cbildrun  tluin  one.  if  Ipgi'IlL-n    by  tbe    aania   fullar  npOB 

Ibey  wer      the  »sme  inollitTi  1  foil.  270.  pi,  f..-i7;  and  niuxt  alals  tlia  Bnlhorily   of  iLo  jnsiiceB.     The 

0  eoaniy,  iherefure,  tlioulil  be  lel  foiih,  la  show  tliBt  (he  fuel  aroae  whaie   lliey  have  juin- 
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parab  of  H.,"  &c-  It  was  objected  that  it  is  not  adjudged  that  this  child  was  juiicw  <n 
born  in  ih«  parish  of  H. ,  but  only  stated  so  in  (he  liiJo  of  the  order;  and  that  it  "r**"'™ 
did  aot  appear  that  the  two  juslicea  lived  next  to  the  parish  church  "were  born,  j^'^fJl-i^,,, 
be.  But  the  Court  overruled  the  objection,  observing,  tbat  this  need  not  be  a  iriheir  jo- 
part  of  the  adjudication;  but  if  it  appear  in  any  part  of  [he  order,  it  is  auflicicnt,  rudiction 
-5.  Rm  v.  Bucsah,.  1  Barnard.  ^2«  I ;  S.  C.  Uott.  48  J.  appesm  in 

It  waa  objected  in  this  case,  that  the  ordtr  did  not  appear  to  be  made  upon  "^y  P""  of 
Coniplftint  of  the  parish.      It  was  answered,  that  the  stalute  IBEiiz.c.   3.  does  JJ^  °^'^j"' 
not  require  that  t£e  parish  ahould  complain,    but  gives   the  juatices   potver  to  „^  mads 
make  such  «rder  on  the  complaint  of  any  other  individual.     See  6  T.  R,    148j  npoii  com- 
1  Bott  478.  pi.  588;  3  Bott.  478.  plaint  of 

6.  Rex  t.  thb  inhabitikts  of  SiiKT  M*kt's,  Nottikgham.   E,  T.  1757.  tlio  "ver- 

K.  B.    13  East.  57  n.  '?  aat'l' 

An  objection  waa  taken  to  an  order  of  bastardy,  on  the  ground  that  (he  com-  ^^  .^  ^^^j^ 
idaint  did  not  appear  to  have  been  mode  by  the  parish  where  the  child  wau  giiiethat 
bora  ;  but  that  the  contrary  rather  appeared,  for  it  was  stated  tbat  she  was  a  the  com- 
camal  poor.   Per  Car.  The  statute  ]&  Elis.  c.  3.  s.  2.  concerntng  "  bastards  plumi  had 
left  to  be  kept  at  the  charges  of  the  pariah  where  they  are  born,"  enacts,  "that  ""eca  mada 
two  justices  of  the  peace  in  or  next  unto  tlie  limits  wherein  the  parish  church  ^■^i^^J"'' 
is,  within  which  parish  such  bastard  shall  be  born,  upon  examination,  Sic.  shall  "^  child'' 
take  order  as  well  for  the  punishment  of  the  mother  and  reputed  father,  as  alto  watbnta. 
for  fk*  better  relief  of  ewry  avch  pariih,  Sfc."    An  order  of  bastardy  not  appear- 
ing to  be  made  on  complaint  of  the  parish  where  the  child  was  born  ;  but  on  the  Tlmngh 
contrary  stating  that  she  was  a  casual  poor  there  is  consequently  bad  ;  lor  uon  wh'.-re  the 
eotalat  but  that  she  may  hare  been  born  in  a  parish  in  another  county,  out  of '"'^"' "" 
the  jurisdiction  of  the  ju^ices  making  the  order.t  h"     Im" 

7.  Ubx  v.  tub  uiBADiTiXTs  OP  IIartixgto^,  Upper  Quarter.  H.  T.  1816,  ^^„  g^" 

K.  a.  4  JV).  &  S,  559.  oomplaint 

An  order  of  justices,  filiating  a  bastard  child,  and  made  on  the  complaint  of  oCihe  ovai 
tbeoversesraof  a  tq.WDship,  was  objected  to  on  the  ground  that  it  did  not  ap-"^"°f  ". 
pear  that  it  waa  a  township  which  mnintained  its  own  poor;  and  that  if  it  "'ei'c  ^^^"holdan 
liot,  the  order  could  not  be  innde.  Bqt  the  Court  held,  that  the  requisite  fact  ji  ^^^^  „„, 
appeared  by  necessary  inference ',  for  unless  the  township  maintained  ita  own  kmh  that 
poor,  there  could  be  no  oversflfrs.     See  1  Bott.  489.  ii  w^  a      . 

8.  Rwt  V.  C1.4TT0.-..  M  T.   1802,  K.  B.  3  East.  58.  S.  P.  R>%  v.  Ci.ec..  tn'vi«Kip 

M.  T.    1721 .   K.  B.    I  Sira.  475  ;   S.  C.  8  Mod.  4.  maintHin^ 

An  order  ol  bastardy,  reciting  that  it  had  appeared  to  certain  justices,  on  tlie  p'^g^ 
oath  oCA.  T.,  that  the  said  Mary  Cole  (rererringlo  tbn  title,  in  which  she  was 
named  as  Mary  Cole,  deceased),  was  delivered  of  a  bastard  child,  &c.  ;  and  And  it  It 
fftrlker,  that  upon  Ihe  ejonitno/ion  of  the  said  M.  C.  taken  on  oath,  &c.,  da'ed,  nnt  ewen- 
Src-  in  Ihe  presence  of  the  said  R.T.,  the  said  M.  C,  upon  her  oath,  charged  iml.ihongh 
Ike  defendant  with  being  the  father.  Sic,  adjudged  that  therefore,  upon  e.\ami-  ^,'*,^"^r°  , 
Battonofthe  cause  and  circumstances  of  the  premises,  as^rtlt  on  ike  oath  of  the  j  ,nt'j|,uiii- 
aaid  M.  C.  before  birth  so  taken,  and  also  upon  the  cath  of  the  said  R.  T.,  that  maoa;  bat 
the  defcDdant  wan  the  father,  and  that  ho  should  pay  so  much,  &.C.     ARer  ap-4in  vverj 
peal,  confirming  the  original  order,  a  rule  nisi  had  been  obtained  to  quash  the  re-ic tumble 
two  ordem,  for  insufficiency  ;   lat,  because  it  is  not  slated  that  the  defendant  '"'em'li'BQt 
was  summoned  to  appear  before  the  magistrates  to  answer  the  complaint ;  nn.i,  "n^'oinf^ 
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[  301  )  '2i\y,  because  the  original  order  waa  maJe  upon  illegal  evidence.    The  cotiif 
Toor  at  to    ael,  in  supporting  the  rule  which  now  came  before  the  Court,  alter  arguing  ap- 
b'ti'ij*^      on  Ibe  first  point,  went  on  to  contend  that  the  material  fact  of  filiation  could 
bT'iMiiew  ""'y  appear  by  the  woman's  testimony  if  living,  or  by  her  examination,  in  wri- 
ihe  Court  '  ting,  taken  under  the  statule,  if  dead  ;  that  it  no  where  apjieared  that  ehe  was 
will   iotand  dead  at  the  time  of  the  exuminalion  on  which  the  order  was  made  ;  nor,  ifdead, 
he  wBs    .    that  her  examination  had  been  so  taken  in  wriling,  unless  by  inrerence  from 
sunimooud,  jj,},Bt  is  slated  as  to  its  being  dnkil,  ^'c.  ,■  nor  if  written,  that  it  was  proved  or 
coQtrlrv  '    "'^'"^  °^^^  before  tlie  magistrates  where  the  order  was  made.    AJl  that  appetr- 
>pp«ar.        ^^  ""^j  '*"'t  i''"  order  was  made  upon  a  prior  examination  of  the  woman,  who, 
for  uught  that  a|ipearcd,   was  living  at  the  time  ;   and  it  rather  seemed,  if  any 
(-vidcncc  of  it  at  all  were  given  at  the  time,  it  was  onijL  the  verbal  tealitnony  oC 
r..  T.     Per  Cur.   We  must  confirm  both  the  orders.    Every  thing  favourable 
must  be  intended.    The  examination  of  Mary  Cole  must  be  taken  to  be  in  wri- 
ting.  The  words  •'  hearing  dale"  authorize  auch  an  inference.    The  title  ^the 
order,  besides,  describes  Iilnry  Colo  as  dtccaaed,  which  word  is,  by  the  words 
"  said  Mary  Cole,"  referred  to  in  the  body  of  the  order  ;  nor  does  it  necesaa- 
rily  appear,  that  only  the  fact  of  the  exarn'malioH  of  M.  C.  was  testified  by  R.  T. 
the  witness  examined  ;  ibr  the  order  goes  on,  "  and  further,  &c.,"  by  which 
must  be  understood,  that  ilfuiihrr  appeared  to  the  justices,  that  upon  the  exa- 
mination of  the  said  M.  C,  laltcn  on  oath,  £^c.  in  the  presence  of  R.  T.,  eh« 
chbrged  the  defendant  with  being  the  father,  he.   Then  it  is  not  a  strained  in- 
ference to  make  that  the  original  examination,  from  whence  Ibis  appeared  to 
the  justices,  was  produced  and  verified  upon  the  oath  of  R.  T.    Had  these  facts 
been  unfounded,   they  would  besides  have   been  disproved' at  the  sessions  to 
which  an  appeal  was  made.     The  want  of  summons,  although  not  in  alrici  ac- 
cordance with  the  precedents,  does  not  invalidate  (he  order. — Both  orders 
nnfirmed.     See  1  East.  6:1?  ;  I  Str.  415  ;  S,  C.  8  Mod.  4  ;  8  Mod.  309  ;  I 
Sir.  630;  1  I  J.  Ravm.  140J;Salk.  181  ;  Cald.  179  ;  2  T.  R.66G  ;  3  id.  496j 
jid.  373;  6  Geo.  2.  c. -SI. 

9.  R-x  V.  Lr-PPE.  II.  T.   1807.  K.  n.  a  East.  193. 
And  na  or-      In  an  Order  of  bastardy  it  was  slated,  among  other  things,  as  fbllowa  : 
-  Whereas  it  appeareth  unto  us  (he  said  justices,  na  well  upon  the  oa'h  of  the 
"  paid  M.  T.  as  otherwise,  that  the  husband  hath  been  beyond  the  seas,  and  that 


jj  ,^„. 


she  did  not  see,   nor  had  access  to  him  from  the  fth  of  April,   1804,   until  the 


lis  well  "up  20th  of  June  last  past  ;  and  whereas  it  hath  also  appeared  unto  us  the  said  jus- 
i<n  tho  oath  (iees,  as  well  upon  the  complaint,  &e.  as  upon  the  oath  of  ihe  said  M.  T.,"that 
ofihe  wife    she  the  said  M.  T,  on  or  about  the  13th  day  of  July  now  last  past,   was  deli- 
•li  other-     yg,.e(j  ofa  nialo  bastard  child  in  the  said  parish  of  JJ,,  and  that  the  said  male 
Bo'oil'      '*    haslnrd  child  is  likely  to  become  chargeable,  &c.  we  therefore,  upon  examina- 
tion of  the  cause  and  circumstances  of  ibe  premises,  ns  wtlltipon  Ike  oath  (^fhe 
I   £)35  1   "aifi  Jtf.  T.  as  o'.keririae,  do  hereby  adjudge,  &c.     This  order  was  returned  in- 
-"   to  this   court  by   cerlioiari,   having  been  previously  confirmed  by  (he  quarter 
sessions,  to  whom  an  appeal  had  been  made.     It  was  now  objected  (O  cm  the 
ground  fbat  the  wife  was  ndmitled  to  prove  the  non-access  of  the  husband. 

Pit  Cur.  It  has  been  objected  that  the  wife  was  examined  generally  and 
alone  to  the  fuct  of  non-access,  and  that  the  order  is  founded  en  her  evidence 
only  ;  whereas  it  is  laid  down  in  the  cases,  that  an  order  of  this  sort  cannot  !>« 
made  on  the  evidence  of  the  wife  alone,  bui  that  there  muM  be  other  proof  of 
(he  N^n-acccss.  Thi«  objection  is  grounded  upon  a  principle  of  pubhc  policy, 
which  prohibits  the  wife  from  being  exDmined  against  her  husband  with  respect 
to  any  matlcr  afTccting  his  interest  or  character.  Excep(ions  have  been,  how- 
over,  ingrafted  on  such  rule  in  case?  ofnecessitv  ;  and  consequently  it  has  been 
holden,  by  various  judges,  allowiihle  to  examine  a  married  woman  as  to  the 
fact  of  her  criminal  inlcreourse  wllh  iinolher,  such  being  a  fact,  in  many  ca- 
fir's,  known  alone  to  Ih"  wife  and  llie  ndullprer  ;  and  therefore  in  the  case  be- 
fore us  it  is  competent  for  her  to  prove  llie  fact  of  her  connexion  with  that  per- 
son uhim  she  chargea  as  being  ihe  real  father  of  her  child.  And  here  Ihe  or- 
der is  stated  to  have  been  made,  not  on  her  evidence  only,  but  "  upon  the  oath 
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of  tb«  snid  M.  T.  tis -otherwise."     Il  is  true  thit  it  ia  not  snid  "  as  otherwise 
upon  oath  ;  but  as  no  evidence  can  properly  be  given  otherwiee  than  upon 
oath,  it  is  not  going  further  in  making  an  intendment  to  support  this  order  than 
has  been  done  in  other  cases,  to  say  that  such  other  evidence  must  niao  be  ta- 
ken  to  have  been  given  upon  onlh.     Then  ihe  rule  laid  down  in  The  King  v. 
Bedaie,   (2  Str.  9-41.  J07G  ;  Rep.  Temp   Hsrd.  379  ;   and  Andr.  9.5   applies, 
that  ifthere  were  other  ivitncssea  beaidfs  the  wife,  nrid  she  were  compelent  lo 
prove  any  parLof  the  case,  the  Court  will  intend,  in  support  of  an  order  frnmeil 
like  Ihe  present,   thut  she  was  examined  only  aa  to  those  facts  which  she  was 
competent  to  prove,  and  that  llie  rest  of  the  ease  was  proved  by  the  other  evi- 
dence.     We  may  therefore  read  the  adjudicatory  part  of  tile  order  as   made, 
"  upon  examination,  &c.   of  the  premises  upon  oalli,  as  well  of  the  said  M.  T. 
as  otherwise."     Besides,  this  case  comes  lo  us  afier  an  appeal  from  the  ses- 
sions ;  and  we  may  presume,  that  ifthere  had  been  no  other  evidence  of  non- 
access  than  that  ofthc  wife,  the  sessions  would  not  have  confirmed  the  order.  •'"'  ""  <"' 
See  Co.  Litl.  244.  a.  &  121.  b.  to  IJy.  129.  inwhichlhe  wholo  dorrtrino  is  dis-°"  "''''"; 
cussed  in  the  notes  ;  2  Str.  92-3  ;  Ticp.  Temp.  Hard.  79  ;  2  Sess.  Caa.   i^5.-"J^°„"^^^ 
and  Aiidr.  10  ;  1  Wils.  340  ;  and  see  ihe  case  of  Rex  v.  Clayton,  supra,  p.  203.    jhe  ojine 
10.   The  Kino  v.EscLAsn.  H.  T.   1721.  K.  K.'l  Sira.  50.t.  or  «i  of 

la  this  case  two  orders  of  bastard  V  were  relumed  ;  one  made  by  two  jnsti- '*'*'>"'<'"'*■ 
ces,  and  another  original  order  made  at  the'  sessions  ^  the  Court  quushed  them    I  ''■^p^   I 
both ;  the  first  because  neither  the  sex  of  the  bastard  or  the  name  were  men-  ■*"**  '* 
tioaed  ;  and  the  last,  because  there  being  an  order  of  two  justices  before,  the  pg""  "hHt 
MMiona  had  no  jurisdiction  but  on  aitpcnl.     See  Doug.  liiJ  ;  I  Sira.  470.  the  child 

II.  Rex  V.  Childers.  E.  T.  ir-'j.  K.  B  Cited  1  DickJuxt.dll,  w«b  lo™ 

On  tt  rule  to  show  cau^e  why  an  order  of  two  jusliceH  fnr  relief  of  abnslarii"'"  '!'«  p»- 
child,  and  an  order  of  session  confirmina  liie  same,  should  not  be  (juBBbed,  it  ™^  '"'' 
was  objected,  that  il  wns  not  direclly  adjudged  that  ihe  child  was  born  in  [he  \ig(^^l^ 
particular  parish  ;  and  yet  the  order  requires  the  delbndnnt  to  pay  the  sum  ofdeiiaiiifldB. 
49*.  to  the  parishioners  of  that  parish  ;  and  the  Court  said,  they  do  not  allow  g„t  a  reoi- 
of  inference  to  give  the  justices  jurisdiction,  and  quashed  the  order.  talin  sn 

12.  Rfx  v.  iSvvEET.   M.  T.    1807.   K.  B.   aKast.iJo.  order  nf 

An  order  of  bastardy,  drawn  up  in  the  usual  lerm^,  that  "  whereas  it  o;;pe(m  bMiarily. 
to,  kp.  as  well  on  Ihe  complaint  of,  &c.  as  on  the  oath  of  A  B.  &c.,  "'"''*« I.  "h.,,^ 
IhttaidA.  B.  on,S(c.wn3  delivered  of  a  bai'ard  ckihl  in  Ihf  taid  piirhh  of  J^.,"  ^  afpiart 
was  objected  to  on  the  ground  that  there  was  no  sulTicient  adjudiita  ion  of  the  io  the  jn-- 
binh  of  the  bastard  child  in  the   parish  of  N,,  but  onlv  a  recital  of  that  fact,  licei  on  ihe 
Bnt  Lord  Ellenborough,  C.  J.  said,  the  olyection  made  i»,  that  there  is  no  ad-  oaih  of  ihe" 
jodtcation  of  the  parish  where  the  child  was  born  ;  but  when  the  order  states,  ^^^^"le 
that  "whereas  ilajipen'ra  to  the  justices,  onlho  oalh  of  the  mother,  that  she  vai  ^^^  j^n_ 
dtliva-ed  of  the  child  in  ihe  parish  of.V.,"  we  must  understand  it  as  an  afiiima-ttrcf  of 
live  proposition  by  the  justices,  that  the  fact  was  sworn  to  by  tho  mother  before  Me  rhild 
them,  and  that  they  find  it  to  be  true,  for  they  proceed  upon  that  ground  to  Bd-»n  '**/"" 
judicale  that  the  defendant  is  (/le  ivptrffri /atftrr,  and'lhat,  for  the  brtler  relief™,y_^ 
of  that  parish,  he  shall  pay  such  and  such  sums  ;  and  by  thft  clalute  giviog  re-  ,'||^p",|, 
lief  in  this  case,  the  reputed  father  is  only  bound  lo  pay  such  relief  to  the  parish  posrtivend- 
i»  which  the  bastard  child  is  born  ;  and  there  is  no  case  where  an  order  in  this  ju-ljr.a lion 
form  has  ever  been  held  to  be  bad.  "f  'he  birth 

13.  Rki  v.  Godfrey.  E    T.    172,).  K.    V.  2   I^rd  Ravm.    13G3  ;  S.    C.  P^" '►"*=*"''* 
Sess.  Ca.  2D2.  '  .  iU    '■"" 

An  order  made  on  the  defendant  to  niainluin  a  bastard  child  was  quashed,  Ai.hou  h 
because  though  in  the  complaint  it  was  alleged  the  child  was  born  in  the  parish  g„  aii„gj,  . 
of  Hitchin,  in  Hertfordshire,  yet  there  was  no  adjudication  hy  the  justices,  nor  Hon  in  the 
no  words  of  the  ju!>tice3  from  whence  it  could  he  collec'cd  in  what  psrish  the  complaini 
child  was  horn.     And  a  case  ivn,  cited  ;  the  Queen  v.  I'e.ldinglon,  E.  T.   10  rro-n 
Ann.   where  such  an  order  vvas  quashed  for  tbi^  verv  exception.  wnencs  ihe 

14.  Rex  v.  Stvxlkv.  E.  T.  1743.  K,  IJ.  Cald.  17i  ;  S,  C.  I  Holt.  504.        &%«» 

Two  justices  of  the  West  Riding  of  the  county  of  York,  by  an  order  dated,  he  colloct- 
&c.  adjudged  Thomas  Stanley,  of  Worksop,  in  the  county  of  Nottingham,  (oed; 


■dovGoot^Ic 


DASTARD.— LJoMtf^  of  ParenU  . 


14& 

[307  1  be  the  reputed  father  of  a  bastard  child,  begtXten  upon  Ann  Storey,  of  Anstotl, 
Or  ■  risia-  in  (he  said  Weal  Riding,  which  said  child  i»  noic  bfrcme  charg, obit,  Ac,  and  w 
^?|,'"'  Itbhj  go  to  conliiuie,  and  then  proceeded  to  order  maintenance,  Slc.  It  xms  ob- 
jj^ ihat  it  jccled  that  there  was  DO  adjudication  (hat  the  rliild  waa  bom  in'lfae  parish 
teai  char-  charged  with  its  luainlenance,  nothing  more  being  slated  than  that  it  was 
geable  to  ckargeobU  to  the  parith,  and  tHitlti  bo  to  contittue  ;  it  W3S  bolden  insufficient. 
Huparuh,  aiuJ  therefore   quashed. 

'TiJ^a^  '■'■  ^"  *•  B""^'"^''-  T.  T.  n^O.  K.  B.  1  S(ra.  437. 

iinu<'*  "^^  *"'^^''  of  bastardy  was  objected  to,  because  it  did  -not  appear  that  iho 

Or  IB  sTBT  *^^^^  ™"^  '""'"  '"  '^"^  pariih  to  which  Iho  rehef  waa  ordered;  it  ran  thua,  "wo  . 
meat  ibat  ■*-  ^"^  ^-  two  justices  of  the  borough  of  Ijme  Regis,  residing  wilfain  the  li- 
the jiuticaa  niits  n  here  the  parish  chureh  is,  within  which  parish  tiie  child  waa  bom,  do, 
dnall  in  ijfc.'*  which  is  only  an  averment;  it  was  contended  that  the  justices  resided  in 
.  the  ^rub  that  parish  where  the  child  was  bom;  but  that  might  not  be'tbe  saine  pariah  to 
the*chiM  ***'<='>  reli*fia  given;  and  of  (hat  opinion  waa  th«  Courtj and  quashed  the  or- 
wubora,    '•«'■■ 

i,iMoffi  16.  AsoN.  E.  T.  ma.  K.  B.  lO  Mod  Rep.  85. 

cieiit.t  tn  this  case  en  exception  was  taken  to  an    order  of  justices  made  Sat  lh6 

It  bu  bBcn  maintenance  of  a  bastard  child,  that  it  was  not  set  forth  in  the  order  that  it  was 
boldea  that  likely  to  become  chargeable  to  (he  parish,  which  is  the  ^ery  foundation  oftko 
an  order  for  juf^gjj^ljgj,  of  ju slices  of  the  peace.  Kut  the  Court  snid.  the  objection  is  of  no 
naDce*of^  weijhl,  lor  [he  law  presumes  that  bastard  children  will  become  chargeable  be- 
butard.  cause  nobody  b  bound  ro  provide  for  Ihcm,  and  therefore  this  need  not  ap[»ear 
need  not      on  tbe  order. 

■uta  itwM  17.  RonsET  y.  Srcocn.  M.  T.  1686.  K.  T.  Comb.  3i>. 

likelj  to  be  Jt  „„  objected  to  an  order  for  Ihe  maintenance  of  a  bastard,  that  it  did  not 
""ua.  **"'"  """'  *'*°  '^*''^^  ""  cbargenlile  to  Ihe  pariah,  or  likely  to  become  so,  Jt 
5^    °"        waabolden  bad,  and  quashed.      Seel   Vent.  357. 


Bat  a  con 


torj'iSr    '*■   REI».TllEI.^BAB.TA,NTS0FHiBTl^c^os.  11.  T.  I3I6.  K.  B.  4  »L  &a 
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Aad  an  or  ^f  °°  order  oflwo justices  made  upon  the  complaint  of  the  overseen  ot  th» 
dat  of  jiuti  poor  of  the  township  of  Harlington  in  the  county  of  Derby,  reciting  that  it  ap- 
eta  filiating  pearcd  upon  the  exnmination  of  M.  L.  upnn  oalh,  and  upon  other  due  proof, 
*he.JiJdof&.c.  that  (he  said  M.  L.  waa  on  (he  7th  of  Ulay  delivered  of  a  bastard  child  in 
■a  iiBglo  wo  the  said  township,  and  that  the  aaid  child  is  likely  to  become  chargeable  (o^tho 
r  208  1  '"'"''''' '""B  of  the  said  township,  Sfc.  the  justices  adjudged  the  same  to  be  true^ 
l-  J  and  that  W.  B.  wasthe  reputed  fatb»r,  and  ordered,  Stc.     Because  this  order 

did  not  state  that  the  child  was  "  actually  chargeable."  the  justices  of  Ihe  se»> 
sion  quashed  the  order,  subject  to  the  opinion  of  the  Court  of  King's  Bench, 
ft  was  insisted  in  support  of  the  order  of  session,  that  IBEIiz.  only  concerns 
"  baMurds  who  are  actually  charf>eablc.  To  this  objection  two  cases,  (Rex  t, 
Lu.'re.  e  East.  If)3,  el  iafm;  Hex  v.  IMuthcws,  1  Salk.  476.)  were  citedin  an- 
swer, which  were  held  sufficient  bv  Ihe  Court. 
Or^of  a     :  '^    '*f^'  ^''  LUFFE.  rt.  T.  1807.  K.  P.  8  East    193. 

married  Anorder  of  bastardy  filiatinjc  tbe  child  of  a  married   woman,  which   stated 

woman,  that  tlio  order  wns  made,  it  afipearins  to  (he  justices  that  the  child  was  likely 
was  holden  to  become  chargeable,  i^.  was  objected  to  on  the  £iound  that  this  being  the 
tluuh  it  '^t'-'''^  ^^^  manieJ  woman,  the  justices  had  no  jurisdirtion  to  make  an  order  of 
only  Mate  fi""''*"')  ""'ess  the  child  appeared  to  have  been  actually  chargeable,  and  not 
ihatanch  merely  to  become  so;  inasmuch  as  the  stat.  G  Geo.  2.  c.  31.  s.  I.whichgave 
child  waa  jurbdictioa  to  magistrates  to  make  examination  for  making  orders  of  filiation, 
tt*«/y  to     iQ  cose  of  baatarda  likely  to  become  chargeable,  was  confined  in  (erms  to  the 

lir^t  ""'''  '■"  ''''*  '"  P""'**^  '°'  "■  '*"«  """■■erBOl  being  able  tn  keep  il,  the  falher  anknown, 

•"   ■        and  (he  child  likel;  In  perish,  it  waa  qoaihed.  becansa  il  did  not  appear  thai  the  child  wa* 
liorD  there;  1  Bolt.  4H9.  pi,  CdO. 

t  Bol  «o  order  which  recited  Iha^  ihe  child  wns  baplized  io  ihe  pari.h,  and  did  not  ad 
;udgelbal  it  was  born  ihere.  was  confirNied;  I  Botl.  4  -3.  pi.  636.  So  where  it  wa*ob- 
js:to4to  an  older  that  it  was  no  othem-ije  affirmed  ihal  th*  child  wuhom  in  G,,  than  by 
a  lohtreat,  which  irarwiul  only,  it  wm  bolden  anfficieai;  I  Dott.  491.  pi.   635. 
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bastards  of  single  women.  "  It  was,  however,  urged,  that  the  order  vtould  W 
good  oa  the  general  statiile  of  the  I8tli  Ellz.  c.  3.  which  gave  the  magistralcB 
jari»dictioa  to   filiate  bastards  "  heirolten  and  bom  out  of  lawful  matriniony." 

Per  Cur.  It  seetns  that  a  child  born  by  adulterous  iDlercouree  is  as  much 
within  the  provision  of  the  act  of  Geo.  9.  an  one  which  ia  born  of  a  single  wo- 
man For  when  the  quGstioji  is  whether  this  were  a  child  born  out  of  lawful 
matrimony,  that  is,  out  of  the  limits  and  rights  belongiog-  to  the  state,  it  is  the 
same  in  aubsiance  as  the  question  which  arises  in  instances  coming  within  the 
express  words  of  the  act  of  Geo.  3.  namely,  whether  it  be  a  bastard.  It  is  for 
the  general  purposes  of  the  act.  The  matrimony  does  not  cover  the  child  il  it 
be  in  other  respects  (according  to  the  rule  of  Inw  applicable  [olhie  subject)  a 
bastard.  The  casea  of  Rex  v.  Reading,  Rep.  Temp,  Hard.  79"  2  Seas.  Cas. 
175;  And.  10;  and  Rex  v.  Bedall.  2  Str.  !)9t ;  were  both  after  the  statute 
of  Geo,  2.  and  yet  no  such  objection  was  taken. — Order  confirmed. 

See  1  Salk.  \22;  2  id,43n;  1  Lord  Kaym.  398;  Carth.  469;  3  Iturr.  1679; 
1  Vent.  37.  TheparuK 

20.   Rest.  BiKEH.   Cited.  1   Const.  476.  pi.  626.  Varockial 

lathis  case  the  order  was  entitled  thus,  -' The  order  of  us,  A.  B.  and  C.  D.  pign^ 
justices,  &c.  concerning  a  bastard  child  born  in  the  foreign  of  Ryegate,  in  the  must  be  te 
parishof  Ryegate,   and  chargeable  thereto,  of  which  the  churchwardens  and  caraiely 
overseers  of  the  foreign  of  Ryegate  have  made  complaint.      It  was  objected""'^*'' 
that  it  was  an  extra  paroehittl  place,  for  it  appears  that  tiie  child  was  bom  in 
tbefbrwign  of  Ryegale.     Answer,  it  is  alleged  to  he  within  the  parish,  the  fo-    L™"j 
reign  of  Ryegate  is  the  parish  of  Ryegate.      But  (he  order  was  quashed  upon 
Ihis  ud  anotberexception- 

21.  Rci  V.  Pirrs.  E.  T.  1770.  K.  B.  2  Doug.  C62. 

Ona  rule  to  show  cause  why  an  oider  of  hnstardy  made  Upon  the  defend- 
ant by  two  justices  for  the  county  of  Horeford,  and  confirmed  by  the  court  of .  j, .  ^ 
quaiter  sessions  for  thnt  county,  should  not  be  quashed,  the  objection  was,  that  atmt 

the  order  contained  no  express  adjudication,  and  was,  therefore,  void,  accord-  ),^  tdjgdg' 
kig  to  the  case  .of  Rex  v.  Perkadse,  2  Sid.  363.  Ifillei,  J.  upon  the  cases  of  ad  to  bs 
Res  T.  Perliasse,  and  Suddlecombe   r.  Burwash,  1  Saik.  491.   being  quoted,  ths  repnted 
declared  the  judgment  of  the  court  as  follows,   the  case  ofSt.  Gilea,   Cripple- ''l''''^''"''' 
gate,  T.  Hackney,  1  Salk  478.  seems  to  be  more  like  the  present,  than  Suddle-  "*  ""•^'^ 
combe  v.  Burwash.      In  that  lasJ  case,  the  report  concludes  by  saying,  "  there 
odghtto  be  a  part ieular  averment,  t^."  and  in  St.  Giles.  Cripplegate,  v.  Hack- 
ney, the  order  runs  very  much  in  the  same  manner  as  here,  viz.  "  Whereas, 
on  oath  made,  by  the  said  K.  F..  it  appears,  that  her  husband  was  legally  set- 
tied  at  Hackney;"  and  that  order  was  quashed,  "  because  (here  was  no  judg- 
ment of  the  justices  concerning  the  last  legal  settlement,  but  only  on  the  onih 
of  a  woman."  "  We  have  looked  into  the  pioceedings  in  Rex  v,  Gravcsend, 
Bot.  437.  and  we  find,  that  there  was  an  express  adjudication  in  that  case. 
We  are,  therefore,  all  of  opinion,  that  this  order  cannot  be  Bupported.  Both  the 
orders  quashed. 

22.  Regi.-ja  y.  Weston.  T.  T.  1704,  K.  B.  2  Ld.  Eaym.  1 197. 

The  defendant  was  adjudged  by  two  justices  of  the  peace  t  -be  the  father  oCq,  tvro  ju- 
a  bastard  child;  and  the  order  being  removed  into  this  courf  by  cerlioi-ari  it  was  ticea;ibet>- 
objected  to,  on  the  ground  thnt  aflcr  the  recitn]  of  the  order,  when  it  came  to  fore,  in  od- 
the  adjudication,  it  wa.1,  we  the  said  justices  doth  adjudge,  inalead  of  do,  the  Ji'^'cW'?"- 
singular  number  for  the  plural.  And  to  maintoln  this  object iou,  Fulwood's'".  '"' 
case,  1  Cro-  483.  was  cited,  where-F.  and  others  were  indicled  on  stal.  3  H.  ^,"  ^"yj 
7.  c.  2.  for  assaulting  and  taking  away  a  woman  by  forco,  and  marrying  her 
against  her  will;  and  the  indictment   was  c']>it  innlcnd  nf  rfpi^jwi/ and  not- 

•  For  in'Rei  v.  Miifni,).  1  ISofl.  .(?q.  pi,  627.  fin  order  wna  quashed.  Iiecnnre  il  wHsnnt 
•tiled  ihalthn  child  wna  Khnrj^cubTc  te  the  parish  bat  t»  tlia  hamld.  \!b\  if  it  llnil  Wpn  nn 
hrimUt  whith  mnilaincd  il;  own  ponr,  il  nould  hnie  beta  zond.  t^n  in  licx  v,  Movclelt, 
1  Bou.  4'll.  p'.  fi3*;  8.  C.  1  Wilg.  Bfl.  not  3,  P;  where  the  order  diirclid  lliB  Fatnnr  to 
nniulaia  ihe  child /or  (A«  rrHef  nf  Ihe.  gnvcrnor  and  guardian  fiirZ'he  poor  cj  Cet- 
thtttcT,  sad  not  «ajing/cu-  the  relief  of  Ihe  poor,  it  was  qnaJied  ou  that  ground. 
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witbdliinding  that  exception  taken,  yet  judgment  of  death  was  given  against  th« 
defendnnls.  I'ut  Holt,  C.  J.  said,  that  the  niiswer  which  Is  reported  in  the 
book  to  hove  been  given  to  the  ol'jection,  is  not  adequate  to  it,  and  is  so  very 
odr",  that  he  feared  the  reporter  was  mir^leken,  and  ordered  the  roll  to  be 
Bcarcbed;  and  on  searching,  the  roll  was  produced  in  Court,  and  was  not  ce- 
pil,  as  it  was  reported  to  be  in  tbe  book,  but  cepenmt;  and  bo  that  case  being 
reinoved  out  ofihe  way,  after  tbe  matter  bad  depended  two  terms,  the  Court  fiw 
that  exception  qutished  the  order.  ■ 

23.  Reiv.Browse.  T.  T.  ni8.  K.  B.  SStra.arj. 
On  an  order  of  liastardy,  it  was  stated,  that  the  hnsbfuid  had  been  absent  six 

i210  J   years,*  and  that  duiing   his  absence  the  defendant   had  carnal  knowledge   of 
ho  need  his   wife,   and  ti.erefore  they  adjudged  him   to   be   the    putative   father     Per 
"h!^  ,    Car.  That  order  must  he  quashed,  for  bis  lying  with  her  is  not  a  sufficient  rea- 

oo  which    ^'*i '■>  "''^''  him  the.  father  of  ibis  child;  and  though  the  justices  need  not 
tbij  decids  show  the  grounds  they  ga  on,  yet  if  they  do,  and  it  appears  not  sufficient  ground 
Ibuir  order  will  be  bad.  • 

24.  Rkoina  v.  Westov.T.  T.  1704.  K.  B.  1  Ld.  Raym,  1197. 
It  may  di-      The  de  fetid  ant  was  adjudged  by  two  jnstices  of  the  peace,  to  be  the  father  of 
rect  ths       a  bastard  child,  and  the  order  being  removed  into  this  court  by  eerfiorari,  sev- 
piyroent  to  ^ral  exceptions  were  taken  to  it; 

tbs'aDer-  **  'st,  That  the  justices  had  ordered  the  weekly  payments  to  be  made  on  a  par- 
tetrt  OB  s  licular  day,  viz .  on  every  Monday,  in  which  they  had  gone  beyond  the  power 
particular  given  them  by  the  statute;  for  computing  the  time  from  the  making  the  order 
day  in  the  the  week  was  not  up  on  the  Monday. 

WMft.t  fJoU,  C.  J.  held  that  it  was  well;  and  if  it  was  before  the  day  the   week  v»m 

up,  yet  payment  before  the  day  was  payment  at  the  day;  and  Sdly,  That  the 
money  wasodered  to  be  paid  to  the  overseers  of  the  poor,  whereas  it  ought  to 
have  been  ordered  to  be  puid  to  the  inhabitantsof  the  parish  generally:    Hoif, 
C.  J.  held  it  was  well  enough. 
Or..nin  in  ^"^^  ***'-'^'^*  ''■  ^dam.  M.  T.  1712.  K.  K.  I  Snik.  l54 

rteta.t  and  ^"  oi'der  for  maintenance  of  a  bastard  child  was  excepted  to,  because  the 
■llirwarda  defendant  was  on  eight  ofthe  order  to  pay  9(.  in  gross,  and  after  that  so  niUcU 
iomiiohp«  weekly.  Per  Ciir.  By  the  statute  the  justices  are  to  take  order  for  the  relieC 
wsBk.  ofthe  parish,  and  keeping  ofthe  child,  by  payment  of  money  weekly,  or  other 

BuslentQiion;  and  this  msv  beonlv  indemnifying  the  parish  for  money  laid  out 
before  the  reputed  father  was  fouiid      But  see  Rex  v.  Colbert,  Comb.  105.  ^ 
2t>.  Rex  v.  the  i.-iHiBirANTs  of  H^rtlngtos.  JI.  T.  1816.  K.  B.  4  M' 
S.  55^. 
.  An  order  of  filiation  in  bastardy  slated  that  the  child  was  likely  to  become- 

And  It  I*  chargeable  to  the  township;  and  awarded  that  the  putative  father  should  pay 
Mrr'iV^  a  certain  gross  sum  towards  the  lying-in  expenses  and  maintenance  of  the 
ordsr  10  '^'•''^  "P  '"  '^"^ '™"  ''f"  making  the  order,  and  from  thenceforlh  so  much  week-- 
■inieih,>t  ly-  It  was  olijecled  that  it  was  not  alleged  1  hat  the  gross  sum  had  been  ex-* 
the  tarn  di  pended  or  was  a  ncc:cs<inrv  sum.  But  llie  Court  said,  that  supposing  such  ob- 
racied  to  jcclion  to  be  vnlid,  il  would  only  operate  against  order  pru  tanto,  leaving  (hat 
.h. ?!!!«■■  Z  P*"^  which  diret  i\:di  future  weekly  payments  uninipeached.  See  I  Bott.  493. 
i^K    Pl-ra«^l>"'"««l  V.nlJlO. 

acloaliyei-  •  Biif  an  order  of  jiwdcss  for  iho  mniJitennnCB  of  ■  baslarJ  child,  of  ■  marritd  u>o> 
man,  cnasl  ihow  ihnt  tjin  hu^ hoiiij  hud  no  ncce^o  (or  the  spnce  of  Toity  vreakii  antccadent  to 
the  bind,  Torilunot  auflicienl  onlv  lo  aaj  (hnl  the  husband  was  beyond  the  teat;  S  Mod. 
419:  Holt.  50Ti  Carlb.  4fi9;  l.d.'Raym.  395:  1  Salk.  4S3; 

-t  And  if  uo'day  ba  alatod,  it  la  payable  at  the  commencement  of  the  week;  1  T.  R, 
316. 

i  And  if  il  dir«fts  a  cerlnin  sum  to  be  p.iid  towardii  the  expennps  of  iha  pariah  on  ec- 
coniil  of  the  child,  it  will  begond,  ihoujh  it  do  not  p.irliculHriia  what  the  expenui  were» 
1  Bolt.  470.  pi.  68T,  So  an  oriliT  far  a  ram  in  )[ro.i,  for  mnintennnce  nnd  other  iiUi- 
dtntal  eJ:penaet,M  tefSeieM.  1  Eolt.  491.  pi.  635.  and  4D2.  pi.  BBS.  Bnt  ifitbadoolr 
emted  ii  (o  ho /or  main!cn.inrt,  il  would  hnve  been  loo  general;  ibid. 

i  Nor  nesdil  stale  II)  whom  Iha  moapj  ii  diibursed;  lEott.  187.  pi.  618. 


pended.  $ 
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27.  Rex  t.  Perkassb.  E.  T.  1667.  K.  B.  I  Sid.  363.  J.  21 1    ] 

On  motion  to  quash  an  oider  for  ihe  maintenanc*  of  a  bastard  child,  on  the  ^*  "■".'' 
ground  that  it  directed  two  ehillinga  a  week  to  bo  paid,  which  is  unreasona-  J^j  j^^" 
bly  small,  the  Court  were  ol  the  same  opinion,  and  ordered  the  same  to  be  ^^^  |^  ^^ 
quashed.  renconablj 

S8.  Sherman's  case.  1671    K.  B.  I  Vent.  210.  •■i"ill; 

An  order  of  bastardy  being  removed  into  this  Court,  it  was  excepted  to,  be-  Nof  eiM»» 
cmuae  it  directed  seven  shillings  a  week  to  be  paid  ior  the  nursing,  cbthing,  ""'7 '"•*' 
&C.     And  the  court  said,   the  allowance  was   unreasonable ,      Itesides,   it   "^''i-Jnjjjt 
reels  the   payment  to  be   made  until  the  child  ia  able  to  work;  how  can  that  ^^^j  1^^,!^  * 
be  austaiued  i  The  father  may  take  (he  child  and  keep  it  himself.  '  pa*  m 

29.  Rek  v.  MiTruEwa.  H.  T    1693.  K.  U.  2  Sulk.  415.  niocb  p« 

It  was  moTed  to  quash  an  order  for  the  maintenance  of  a  bastard  child,  be.  weak  tndtf 
.  cause  the  defendant  was  ordered  to  pay    Is.  6d.    per  week   indefitiitely ;  the '**'''*! 
Court  granted  a  rule  to  show  cause,  which  was  afterwards  made  ahsolute. 
30.  Rex.  V.  Smith.  E.T.  1711.  K.  B.    1  Bott.   479.    S.  P.   Newlano  v.  Os- Bat  ongbt 
MAN.  T.  T.  1753.  1  Botl.  460.  pi.  674.  to  bs,  dur 

To  this  order  of  bastardy  it  was  objected  that  it  ought  to  he  to  pay  so  much,  ingta  long 
ifc.  during  so  long  as  the  child  is  chargeable.  And  the  Court  said  that  was  ",''"V\?? 
the  most  usual  and  correct  form.  mhaii  i* 

Rex  v.  Johssos.  M.  T.  1G87.  K.  B.  Comb.  69.  "VrgVn 

In  this  case  an  exception  was  taken  to  an  order  for  the  maintenance  of  a  tie;* 
bastard,  viz.  that  it  made  provision   for  the  maintenance  of  the  baatard  till  he 
became   not   chargeable,  &c.  when  by  Ihe  statute  it  should  have  been  till  the  Or  till  it 
bastard  was  able  to  procure  his  own  livelihood^  but  the  court  held  the  ohjec-  |„^,   /Jt 
tioa  untenable,  and  confirmed  the  order.     See  Sid.  222.  leo^s  " 

32.  Rex  v.  Smith.  E.  T.  1711.  K.  B.  1  Pott.  479.  " 

Order  (o  pay  la.  a  week  till  the  child  is  eight  years  old,  was  objected  to  be-  And  ordars 
cause  he  might  gain  a  settlement,  or  a  person   might  give  him  au  estate  or  the  <lirectiDg 
father  might  take  him  home.     But  the  court  said,   (hat  is  only  a  remote  possi-        PYn 
biliiy.     A)  to  llie  father's  taking  him,  he  ought  ifi  have  done  it  at  first;  and  by  ^^^  ^j,jjj  j^ 
■uTering  the  order  to  be  made,  it  shall  be  deemed  a  refusal  in  law;  besides,  he  8  jemaM; 
shell  Dot  then  be  suHered  to  have  him,  [  <2\2  1 

33.  The  King  v.  Street.  M.  T.  1727.  K.  B.  2.  Stra.  788.  Or  9  .ears 

An  order  of  bastardy  was  made  to  pay  so  much  weekly,  till  the  child  was  "'^  "it 
nine  yeaiH  old,  ifit  sliouid  live  so  long.  ■''<"''"!  •* 

3J.   Res.  V.  Blckali..  K.  B,  1  Bam.  261.  '""S  ''"• 

Exception  was  tnken  that  the   ordor  appointed  the  sum  of  28.  to  be  paid 
weekly,  till  the  child  should  come  to  the  ago  of  12  years,  without  saying  ifit  or  till  12 
should  he  ua  long  chargeahle  to  the  parish.      It  was  answered,  that  indeed  the  jun,  ar* 
old  authorities  lay  it  dotvn  in  general  that,  orders  of  bastardy,  as  well  aia  other  good. 
orders  relating  to  the  poor,  must  be  under  the  limitation  mentioned;  but  the 
]fltter  authorities  have  been,  that  orders  of  bastardy  need  not;  and  this  it  was 
said,  is  founded  upon  good  reason,  for  there  cannot  be  any  reasonable  intend- 
ment tbat  bastards  who  have  uo  kindred,  will  have  provisions  from  any  body  till 
such  an  age  as  is  mentioned  in  the  order.     And  of  that  opinion  was  the  Court, 
and  confirmed  the  order. 
35.    The  King  v.  BmEB.iKEn.  H.  T.  1693.  K.  B.  I  Salk.  121 ;  S.  C.  I  Sid.  „ 

ay9  Bnl  ordsn 

An  order  of  justices  was  to  pay  so  mui:h  per  week,  till  the  child  was  fourteen  iha  child  is 
years  of  age;  the  court  hold  it  nought;  for  they  have  no  power  but  toiudemai'  14  jtu* 
fy  the  paridb,  aid  that  is  merely  to  oblige  the  father  to  maintain  the  bastard  aa  oldi 
long  as  it  is  or  may  be  chargeable  to  them. 

36.  Res  v.  Brows.  T.  T.  IG96.  K.  B.  2  Salk.  480. 

This  order  of  bastardy  adjudged  that  the  reputed  father  should  pay  a  certain  ^^  '  J*^" 
weekly  sum  till  the  child  be  seven  years  of  age.     But  the  Court  said  they  ci       "  * 


*  So^it  ■  good  if  il  directi  4g  a  week  to  be  p«ld  during  lo  long  u  Iha  two   ftmalo  t 
how  mnch  for  «gch;  for  if  eithat   dia,  i 


tardiihall  be  chargetble,  wilhoal   specifying 
P*nT  iidncharged;  1  Boll.  170-  pi.  B8T. 
Vol.   IV.  2 
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not  charge  (he  fatber  to  pay  foraajr  certain  time,  but  it  must  be  as  long  as  the 
Or  'till  fnr  child  aball  be  chargeable, 
l™  baj'"'  ^'^-  '''''"  "^^"^  "■  Thom*s.  M.  T.  1680.  K.  B.  a  Show,  130. 

r  21d  I  ^"  motion  to  quaah  an  order  of  sessiond,  wliich  stated  that  the  father  of  a 
So  it  i)  bad  bastard  child  should  pay  &  certain  sum  per  week  "  (ill  further  order;"  it  Ime 
if  it  dirscti  contended  that  the  justices  had  no  power  to  maice  such  an  order  for  "  further 
B  ram  to  bs  order,"  as  it  ma;  mean  twenty  years  hence;  though  on  ibe  child's  de«th,  or 
inid  far  pot  attaining  the  age  o07  years,  the  reputed  father  is  discharged,  in  which  the 
•'";'''•       Court  agreed  and  quashed  the  order. 

an  appra"  ^^'   '^"''  Q^EBS  V.  Atklns.  E.  T.  1707.  K.  B.  1 1    Mod.  Rep.  172. 

iic«.*  The  justices  after  ordering  the  defendant  to  pay  so  much  per  weeic  for  a  bas- 

Or  irit  ■     *"''''>  '*"  '^  should  be  of  such  an  age,  directed  him  to  expend  51.  to  put  it  out 
wardi  90      an  an  apprentice;  it  was  con  tended  that  the  order  could  not  be  supported;  ia 
tnoch  for     which  tne  Court  concurred,  and  it  was  quashed, 
coit.,  tc.        See  1  Salk.  478;  2  Stra.  788;  Comb.  69. 

u  iboDld  39  Rg3t  Y.  St.  Mary's,  Nottivoham.  E.  T.  1737.  K.  B.  TS  East.  67.  o. 
ad  V^oBB  -*^"  °^^^^  of  bastardy  made  by  the  sessions  of  Nottingham  was  holden  bad, 
biB  bf  A.  because  the  sessions  liad  given  the  parish  so  much  for  charges  and  ezpeoces 
B.  it  cnn  as  should  be  adjudged  to  he  reasonable  by  A.  B.  and  C.  D.  on  the  ground  that 
BOI  be  aap  the  seasions  could  not  delegate  their  authorities. 
P°'*^-  4.   Of  appealijig  again  J  3Vch  order 

■lie  Dotiee  j  R^x  y_  thb  Julticbb  OP  HfiREFOBDSmRE.  E.  T.  1820.  K.  B,3B.  &  A.  681. 
anT™i  ^'  ^-  '•"'"B  ^'^^^  adjudged  the  father  of  a  bastard  child,  gave  notice  of 

aochaa  or  appeal  Bgainst  the  order,  on  (he  9th  of  October;  and  thesessiond  being  holden 
dar  ander  on  the  19th  of  the  same  month,  they  refitsed  to  hear  the  appeal,  holding  the 
the  49  Geo.  notice  defective  under  the  49  Geo.  ?.,  which  requires  notice  to  be  given  10 
B.t  Digit  itiys  clear  before  the  sessions.  And  of  that  opinion  was  this  Court,  who  said 
hegivea  |^g  notice  must  be  given  10  clear  davs,  that  is,  10  perfect  intervening  daj's  be- 
day*  berora  '™^^''  ^^^  notice  and  the  first  day  of  the  sessions. 

adtm  9-  Rex  v.  tub  Jdstices  of  OwososHraB.  H.  T.  1823.  K.  E.  IB-  ^C.  279. 
■ia»;  One  1.  H.  N.  having  been  adjudged  the  father  of  a  bastard  child,  appealed 

Aad  abow  against  the  order  of  filiation,  and  gave  the  following  notice  -  This  is  to  give  you 
the  eaute  notice,  that  I  H .  N.  of  L.',  do  intend  at  the  next  geueral  quarter  sessions,  Sic. 
and  mat     to  commence  end  prosecute  an  appeal  against  an  order  of  filiation  made  by  you, 

''^"^         *  A""*  "■  ''  ''''«='  ««cnritj  to  be  BivBii  far  its  perronnanee,  it  ii  bfldj  1  Boll.  47B. 

■I^Mi.  ^  Bj  ihearoreMidstat.  of  iha  18  Eliz,  c- a.  >•  Ibe  mothei,  orrapsled  ratbet,  raftuing  !• 

petrann  the  order  oftha  two  jaalicea,  abali  be  commllled,  pnlaai  thaj  ahall  pal  anfficieut 
aarety  to  parTonn  tbaaaid  order,  aretae  paraoaallj'  to  appear  attbe  oail  general  aeaaioaor 
tbe  peace  [o  be  holden  in  that  connty  where  anch  order  aball  be  taken  i  and  alao  la  abido 
■neh  order  aa  the  aaid  jaaticea,  at  Ibe  more  part  ortbem,  then  and  (hare  abBll  lake  ia  that 
behalf  (iriliey  then  and  there  ahall  lake  any;)  and  that  if  at  the  aaid  Bsaaien  the  aaid  joi- 
ticaa  ah«11  take  do  other  order,  iben  to  abide  and  perform  the  order  belbra  made,  aa  is 
•have  aaid." 

By  49  Geo.  3.  c.  68.  a.  5.  it  ia  enacted,  •'  that  an;  pensa  thmkiBg  binueir  aggrieved  hy 
any  ardar  mada  bj  inch  joalicea  ander  the  proviaionB  of  tbia  act,  and  oat  aViginating  ia  -*-  - 


qnarier  aeaiioiu,  may  appeal  to  Ihu  next  general  qnarter  aasiiona  of  the  peace  lo  bo  boldea 
for  the  connty  where  rach  order  ahall  be  made,  en  giving  notice  lo  luch  jurticaa,  or  la  ona- 
of  tbem,  and  alto  lo  the  charcbwardena  and  overaeersof  tba  poar  aftbe  parish,  on  whoeo- 


nob  order  bIuII  faava  been  made,  or  to  one  of  tham,  tan  clear  dayi  before  inch  gs- 
paial  quarter  leaiiona  of  the  peace  at  n-hicb  inch  appeal  ihall  be  made,  of  bii  intention  oC 
tiriaging  lacb  appeal,  and  of  the  cauae  and  matter  thereof,  and  enteriDjc  into 'a  recogni- 
zance wilhiQ  three  dayi  alter  each  notice,  befnre  aome  JDitice  of  tbe  peace  for  inch  caanly, 
wUb  efficient  aarety  condiiioned  to  try  aaeh  appeal,  and  abide  the  judgment  and  ardar  oC 
aad  pay  rach  eoata  aa  aball  be  awarded  by ,  the  joaticei  at  raeb  qooiler  lestion*,  whicb  jm- 
tiaea,  at  their  aaid  ie*iian,apaB  proorof  inch  nolica  being  given,  and  of  entering  into  eacb 
racogaixance  B8  Hroraaaid,  ahall,  and  they  are  hereby  reqaired  lo  proceed  in,  bear,aadde- 
termins.  the  caiueB  and  matleraorall  each  sppeala,  and  ahall  give  each  teliefaod  coati  t» 
the  part iaa  appealing  or  appealed  againil,  aa  they  in  their  discretion  aball  Jndge  proper; 
and  inch  judgment)  and  ordan  iheraia  made  ahall  be  final,  binding  and  conclnaiva,  lo  all 
putiai  concerned  I  and  to  all  intenia  and  parpoee*  whataiever." 

By  aecl.  T.  "  no  appeal  ia  any  eaea  relating  to  baaurdy  aball  be  brought,  received  or 
*baard,  at  Ihataid  qaarteraaaaion,  anleaa  aoch  notice  aball  have  basa  giveDiBad  racJi  leco^- 
aizaaoe  aball  have  beea  entered  into  ia  tbe  manner  afbteaaid." 
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Stc.  whereby  I  waa  adjudged  to  ba  the  lather  of  a  female  bastard  child,  born 
OD  Iha  body  of  E.  R.,  and  chargeable  on  the  parish  of  S.,  in  the  osid  county." 
Oq  an  objection  that  it  did  not  specify  the  causes  and  maltera  of  the  appeal, 
pursuant  to  49  Geo.  3.  theioasiona  on  that  ground  refused  to  hear  the  appeal^  r  e,.,, 
and  on  application  to  this  Court  for  a  inanlamiu  to  compel  them  to  hear  the  L  -'■*  ] 
same,  the  Court  naid,  the  sessions  had  acted  rightly  in  refusing  to  hear  the  ap- 
peal, aa  the  notice  did  not  contain  any  inrurmatioa  of  the  cnuse  and  matter  of 
appeal;  it  merely  being  a  description  ol  the  order,  and  not  of  the  objections 
which  the  party  charged  intended  to  make  to  it. 

3.  Re«v.  THE  JusTiceaoi'SiLOP.  T.  T.  1821.   K.  B.  4  B.  St  A.  626. 

An  order  of  filiation  hamg  been  made  against  one  J.  O.,  under  the  49  Geo.  ^^^^  ^°  j^ 
3.,  he,  upon  snlering  into  the  recognizance,  gave  a  parol  notiae  to  the  juaticea  ^ritja.. 
who  made  the  order,  of  hia  intention  to  appeal  agninst  it,  and  of  the  cause  and 
matter  of  euch  appeal.     When  the  appeal  was  called  on  at  the  aesaions ,  it  was 
(Ajeetfld  that  no  noiice  had  been  given;  and  the  sessions  refused  to  allow  the 
parol  notice  to  be  proved,  and  therefore  dismissed  the  appeil'     On  an  applica- 
ticMi  for  a  mandamitt  to  command  them  to  hear  the  appeal,  the  Court  said,  mm 
the  49  Geo.  3.  did  not  expressly  require  the  notice  of  appeal  to  be  in  writing.  Upon  mo 
a  parol  notice  to  the  justices  of  the  cauie  and  matter  thereof  was  aufficient. —  tiou  m 
Rule  absolute.  R""*"  ""« 

4.  Rex  v.  Matthews.  H.  T.  1695.  K.  B.  2  Salk.  476.     Res  v.  Gibso.-(.  H.  ™.f  ^ 
T.  neo.  C.  P.  1  Blac.  198.  S.  P.  "iSwdfi. 

This  was  a  motion  to  qua^  an  order  for  maintaining  a  bastard  child.    It  was  thar  jnant 
now  objected  to,  because  no  order  relating  to  a  bastard  child  can  he  quashed,  be  pruem 
except  the  reputed  father  be  present  in  court.     The  Court  granted  a  rule  to '"  "="■"■' 
■how  cauae.     Bnt  on  showing  cause,  the  Court  said  they  could  not  quaab  it  lilt 
the  reputed   fathercamo  into  Court. 
6,  Sa*w's  ci.»«   T.  T.  1698.  K.  B.  Carth.  455.  S.  P.  Brown's  cisa.  T.  T.    L  215  ] 

1697.  K.  B.  Comb.  448.  S.  P.  Rax  v.  Bubrell,  M.  T.  1647.  K.  B.   I 

Mod.  20  ;  S.  C.  1  \ent.  48  ;  S.  C.  2  Keb.  515. 
Two  justices  adjudged  Shaw  to  be  the  reputed  father  of  a  bastard  child,  and  *J~  ™ 'P 
fcy'tbeir  order  charged  him  to  maintain  it ;  from  which  order  he  appealed  to  the  ^^  ,„  ,],, 
next  ^aarter  sessions,  at^er  notice,  where,  upon  debate,  their  order  waa  vaca-  nsii  geno- 
ted.     Thereupon  it  was  moved  to  qusah  the  order  of  sessions,  on  the  ground  rat  isHioni 
that  it  recited  the  order  of  the  justices,  and  Shaw's  appeal,  (o  be  to  the  nest  '^f""'  notice 
ceBera)  quarter  sessions  ,-  whsreas  the  13  Eliz.  c.  3.  which  gives  the  appeal,  °'^*''°.^ 
directa  that  it  shall  be  to  the  next  general  sessions,  and  probatily  there  migh't "  "' 
hive  been  general  sessions  held  for  thia  county  between  the  time  of  notice  of 
(his  order  and  the  general  quarter  sessions  when  this  order  was  made  ;  and  if 
■o,  then  thia  appeal  waa  irregular,  and  the  quarter  aesaions  had  no  juriadicliou  ; 
in  which  the  Court  agreed,  and  quashed  the  order. 

6.    Rex  v.  CorsTo.y.  T.  T.  1662.  K.  B.  1  Sid.  149  -.  S.  C.  1  Bott.  604.      „„,j„  ■„ 
On  the  question  to  what  sessions  such  appeal  shall  be  taken,  it  was  resol-  that  pari 
ved  that  thia  shall  be  intended  of  the  next  session  of  that  part  of  the  counfy  of  the 
where  it  waa  made,  and  itot  at  the  next  sessions  in  any  county  at  large  ;  for  covnig 
that  would  be  miachievous  in  many  counties,  where  there  are  several  seasioos  *^"^'  '^  ' 
-diattncl  parts  of  the  county.  _  Z^e"°' 


Rex  v.  Tenant.  M.  T.   1726.  K.  B.  2  Lord  Rnym.  1423  ;  S.  C.  2  Stra. 

716  i  S.  C.   I  Botl.511. 
Several  orders  of  bastardy  were  removed  into  this  court  by  eerHorari ;  the  where  i— 
first  order  wu  made  by  two  juatices  of  the  peace  for  the  West  Riding  of  York-cUion  a  «- 
dure,  on  the  defendant  to  keep  a  bastard  child,  as  being  the  reputed  father.  i>'>  "be- 
From  this  order  the  defendant  appealed  to  the  quarter  sessions  ;  and  the  justi- '''"''''" 
ces  at  the  quarter  sessions,  on  a  full  hearing  of  the  merits,  discharged  the  or-  °"*"k?? 
in  of  the  two  justices  ;  but  bound  the  defendant  bv  recngnizanec  to  appear  nt  *'"" 
the  next  quarter  sesaio.is,  a?  it  wa?  suppose  J,  unler  apjirehensi^n  tiial  belter 
"videace  might  he  procured  against  him.     After  this,  the  same  twi  justices 
mde  a  new  order  against  him  for  keeping  this  bastard  child;  an;l  all  those 
orden  being  removed  into  this  court,  Novoinbor  10,  1726,  the  Court  quashed 
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(he  tttst  order  of  the  Iwo  juatJces  ;  for  they  having  made  an  ftrdcr  on  the  dc- 
fendaot  to  keep  the  child  as  reputed  father,  and  that  order  being  regularly  dis- 
charged on  an  appeal,  on  hearing  the  merita,  the  defendant  tvae  legally  acquit- 
•    ted,  and  cannot  lie  drawn  in  queation  again  for  the  enme  fact, 

8.  Priugeon's  ciSE.  II.  T.   1633,  K.  B.  Cro.  Car,  350. 
OrcaDfirn)-      Two  in  at  ices  made  an  order  of  bastardy,  and  the  party  appealed  to  the  next 
[  ^'^    !  sessions,  wh;>,  upon  the  merits,  confirmed  the  order  ;  he  appealed  to  snother 
*i,  Mpo«     sessions,  who  made  a  second  order.     But  ihc  Court  held  it  absolutely  void, 
'7  "''       on  the  ground  that  the  first   appeal  was  final.     See   J   Sess.  Ca.  ii34  ;  I 

Bolt.  509. 
Sioea  >n  »■  Groinvelt  v.  EuRWELL.  E.  T.IG98.K.B.  1  LordRayin.  4T1, 

appMt  »  PiJ-  fhll,  C.  J      Where  two  justices  hold  a  man  to  bo  llie  father  of  a  baa- 

ihfl  oalj  Ts  tard,  he  is  concluded  by  the  judgment,  and  cannot  futaify  it  j  his  only  remedy 
tatij.        jg  by  appeal. 

_  L,  10-  -Ex  por(<!  Addis.  M  .  T.  1822.  K.I).  1  B.  &.  C,  8T  ;  S,C.2D.  &.R.  187. 
tha'tiiua"  ■*"  order  of  til iot ion  was  made  by  two  justices,  and  directed  several  sums  to 
for  nppail-  he  paid.  In  default  of  paying  the«e  sums,  Addis  was  coirmitled  to  the  county 
tog  nautnM  gaol  "  until  those  sums  should  be  paid,  or  until  he  should  be  oiherwiso  deliver- 
fld  ordor  of  ed  by  due  couriC  of  law."  No  appeal  was  entered  against  the  order  of  tb« 
filiatinn  an-  filiation  ;  and  the  sessions,  thinking  the  commitment  illegal  on  the  face  of  it, 
?l^"j°I^  discharged  Addis  i  and  a  subsequent  commit m en t  was  made  under  the  same 
aipired,  it  Bta'U'C)  '8  Eliz.  3.  reciting  the  order  of  filiation.  No  appeal  was  then  ett- 
w»  iMl'dBD  tcred  against  the  order;  hut  the  sessions  refused  to  interfere.  On  the  casa 
tSni  ths  coming  before  this  Court,  the  judges  said,  where  an  order  of  filiation  was  not 
jnaticcs  nppealed  against  under  the  18  Kliz.  within  the  time  prescribed  to  enforce  an 
proceed  by  ^^^^j  qj  gijaiion,  the  proceedings  meat  be  under  the  49  Geo.  3.  and  therefore 
Jf"!^"'"S  the  commitment  couid  only  be  for  tbvee  mm>tk». 
l^rJ^s'  II.  REXT.K.VILL.  H.T.  1810.  K.  B.   10  East.  50. 

uioniluni)  Upon  the  removal  of  an  order  of  filiation  of  a  bastard  child,  and  bd  order  of 
dar  the  49  sessions  confirming  it,  by  ctHiorari,  into  this  court,  it  was  holden  to  be  (he 
Oao.  8,  bounden  duty  of  the  respondents,  on  an  appeal  to  the  sessions,  to  begin  by 
supporting  their  order,  previous  to  the  appellants  being  obliged  to  allege  or 
^.'°  "."^ ,  prove  a  sufficient  cause  for  invalidating  the  grounds  upon  which  it  might  have 
jr«{.;"fb™i,in,de.     Se.4T.R.476. 

iiliaiion  (b*         S-      Of  removing  nteh  order  into  the  King''s  Btrrcli,  in  order  to  he  qvathcd. 
reipond-  I.   Kei  v.  SrAni.F.v.   E.  T.    1740.   K.  B.  Cald.  172  ;   1  Botl.  504. 

anu  inn»i  Two  justices  of  the  West  Riding  of  the  county  of  Yoilt,  by  an  order  dated 
proceed  to  ihe  29|h  of  May,  1TB  i,  adjudge  Thomas  Stanley,  of  Worksop,  in  the  county 
ihe^ordcr  of  Nottingham,  to  be  the  reputed  father  of  a  bastard  child,  begotten  upon  Ana 
before  (he '  Storey,  of  Anston,  in  the  said  West  Hiding  ;  "  which  said  child  is  now  become 
otber  lida  chargeable,  &.c.  and  is  likely  so  to  continue  ;"  and  (hen  proceed  to  order  main- 
can  be  call  tcnance,  he.  This  order  was  served  upon  (he  defendant  on  the  31st  of  June. 
[  211  ]  The  nest  sessions  were  at  Midsummer,  onlhe  I  Ith  of  July.  Upon  an  appeal 
•d  DpoD  to  to  ,(,ia  order  at  the  Michaelmas  sessions,  holden  by  adjournment,  on  the  10th 
-  "'"»'>■  of  October,  that  Court  dismissed  the  appeal,  upon  the  ground  of  its  not  having 
ie  h  A  ^'*"  made  ul  the  sesaions  nest  after  the  service  of  the  order.  In  the  ensuing 
r.iid*i.t  *«  MieliaelmHS  term,  a  reyliorari  issued,  directed  to  the  keepers  of  the  peace  ond 
at  large,  justices  for  the  said  West  Hiding,  to  remove  all  orders  upon  this  subject  made 
be  miij  by  by  the  said  justices.  Upon  the  return  of  these  orders,  a  rule  was  obtained  to 
tcrtiarari  gbow  cause  why  the  order  of  sessions  made  on  the  10th  of  October,  1781, 
renovs  i!ia  g[,guld  not  be  quashed,  it  was  objected,  that  the  defendant  could  not,  under 
"lulr  n  *'"■  '^'■'*'  S"  '"'**  ^''^  original  order  ;  the  order  of  sessions,  which  alone  waa 
loiboK.  moved  to  he  quashed,  ha\-ing  only  dismissed  the  appeal,  and  not  confirmed 
B.  elUinugh  the  original  order. 

ilMre  hai  Biiller,  J.  Though  there  may  be  a  slight  impropriety  in  the  form,  if  in  ef- 
'"**".""  feet  the  order  of  sessions  confirms  ihe  original  order,  the  motion  to  quash  the 
pravionl  ^  ^^^  jf  oidat  be  fjuaihed  for  want  of  form,  U  is  no  order  nl  all,  and  llier«ror«  lh«   jo^- 

appaii  10      ^^^  ^^^  procsed  de  nvoo;  orihe  tmuion)  miiy.niider  ihe  5  Geo.  3.  e,  19.  ameod  the  or- 
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Bitter  of  BOasioils  it  well  enough.     Cauae  vna  now  shown  against  this  rule ;  and  whare  ar 
it  was  urged,  that  till  something  to  raise  a  conlrary  presumption  was  shown,  ^*™  "'"'^" 
the  intendment  of  the  Court  was  always  in  favour  of  the  acta  of  inferior  ju^S"  feci^onilw 
diction;  that  the  order  of  sessions  in  the  present  instance  not  being  olijected  to,  fuceof 
tt  defective  in  point  of  form,  and  not  being  speciul,  but  simply  diamissing  the  tbam  will 
appeal  against  the  original  orderoflwojueliceB,   could   not    be   quaahed;  that  ba  quaah- 
there  having  in  point  of  law  been  no  appeal,  there  ought  not  to  have  been  any  •^■* 
order  whatsoever  made  at  the  aessions;  and  that  if  any  olijection  waa  made  to 
the  original  order,  the  ccrltornri  ought  to  have  been  directed  lo  the  two  justices 
to  have  returned  it.     And  he  contended,  that  if  Ihe  other  side    should,    as  had 
been  intimated,  move  to  amend,  hy  making  it  a  rule  to  show  cause  why  the  or- 
der of  two  justices,  which  had  been  appealed  against,  should  not  be   quashed, 
or  should  move  an  original  rule  to  quash  that  order,  that   in   either  way,   and 
however  shaped  and  pointed  against  such  nrder,  the  appUcalion  must  now   be 
out  of  time;  as  the  statute  13  Geo.  2.  c.  J  8.  s.  5.  requires  thnt  "  the  certinrari 
be  applied  for  in  six  calendar  months  next  after  proceedings  shall  be  had  j"  that 
it  bad  been  determined  in  the  case  of  Rex  v.  L'arkcr.  that  these  six  months  are 
to  be  computed  from  the  service  of  the  order,  which  in  the   present   instance 
was  before  the  Midsummer  sessions;  and  that  the  defendant  hav  ng  neglected 
to  appeal  in  time  at  the  proper  place,  could  not  come  persa!lum,  and  avail  him- 
aelfofan  objection  in  this  Court.     The  Court  seemed  to  (hink,  that  if  the  de- 
fendant had  meant  to  lake  exceptions  lo  Ihe   original  order,   be   should  have 
dojeitby  appeal  indue  time  lo  the  sessions;  as  they  could  give  relief  as  well    p  eiig  i 
upon  the  form  as  upon  the  merits;  and  that  having  declined  the    bringing  of  hia    ^  ~        ^ 
case  before  the  proper  jurisdiction  in  the  first  instance,  he  ought  not  now  lo  he 
assisted  by  the  Court  |Mi' (ahum;  butthey  gave  time  lo  look  for  aulfaoritieg  to 
justify -such  an  interference.     A  few  days  afterwards,  the  counael   agaiTiat  the 
rule  admitted  that  (be  order  might  be  brought  up  by  cefliorari,  without  any,a[>- 
peal  having  been  previously  lodged  at  t  he  sessions  within  time ;  and   he  stated 
thegen^ral  rule  as  laid  down  in  1  Salk.  147.  that  no  cerlioran  shall  be  grant- 
ed to  remove  orders  of  justices  before  the  determination   on  appeal  to  the  ses- 
sions, unless  the  time  of  appeal  be  expired;  because  it  otherwise  hinders  the 
privilege  ofappealing;  consequently,  thai  the  Court 'had  a  general  authority  to 
interfere;  that  the  present  case,  in  which  Ihe  defendant  had  declined   an   ap- 
peal within  the  peri'^d  presciibed  by  law,  waa  not  wiihin  the   esceplion.     He 
also  said  that  this  rule  waa  further  explained  in  the  case  of  the  borough  of  War- 
wick, 1  Strange.  991.  which  adjudged  that  it  was  only   in  cases  wherein  the 
time  of  appeal  was  l.mhed,  and  where  it  was  not  left  open  at  any   time,  that 
this  general  authority  of  the  Court  was  abridged.     He  added,  that  as  Ihe  rer- 
twrari  appeared  lohave  been  moved  in  lime,   he  should   not    press  the   Court 
«pon  the  form  of  the  present  rule,  and,  without  a  reasonable  prospect   of  suc- 
cess, put  the  party  to  the  expence  of  another.     Pir  Cvr.     The   original  order 
of  adjudication  of  two  justices  must  be  quaahed,  and  the  order  of  sessions,  dis- 
misstUE  the  order  of  adjudication  affirmed. 

2.  llExv.BowRN.H.  T.  1793.  K.  B  5  T.  R.  ieG;S.  C.  Nol.  Rep.  186. 

The  defendant  having  been  committed  upon  the  oalh  of  A.  B.,  wiih  getting 
her  with  child,  which  was  likely  to  become  chargeable  to  Ihe  perish,  was  com- 
mitted  lo.  prison  for  refusing  to  give  security  to  indemnify  the  said  parish.  The 
next  quarter  sessions,  on  motion,  ordered  him  to  be  kept  in  prison  until  he 
ahouldgive  such  indemnity.     The  order  beinj  moved  into  this  court  by  «r(io- 

*  Aa  whare  (here  a  no  adjadicatiun  ihit  ihe  derenjant  is  iha  fither;  Rei  v.  Pitli,  Doag. 
■82.  abridged  oale  209.  9o  if  i(  sppenra  itiat  Ihe  panona  makiog  iha  ordsr  had  no  juria- 
dieliBo;  Rai  v.  TEnant,  2  Slro,  TiU.  abridged  nnle  216;  or  iniie  JDsticea  eel  rorlh  inxutii- 
d«nl  reaaona  for  thaidjudiciilian,  ihe  ordera  vcilj  be  qniabed;  Kei  v.  Br.owDC.  2  Slra.  SI  I. 
abrtdged  mate  299.  H>t  mhaie  (ba  order  ia  dcrective  onJy  in  one  paint,  to  (hut  the  remain- 
der may  aubdisl  hi  good  by  iiacir,  Ihey  will  qnaah  it  aa  lo  ihe  rieraclive  pari,  and  confirm  it 
ulotha  valid  pari;  Comb.  264;  Rei  v.  Skian.  1  Boll-  4Ta.pl.  487.  And  wban  thecal* 
CDinat  on  to  be  argaed,  the  defeadanl  must  be  prrdenl,  in  conrli  Rei  v.  Matlfaawa,  S  8alk. 
4TS.  abridged  ante  214;  Maalto  Comb.  418;  I  Blac.Rap.  188,  6  T.  R.  tlT;  IE  Eiit.  ST. 
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Bat  ir  ha  is  rari,  thO  CoUrt  said,  before  we  give  any  opinioD  upoii  the  merita  (stated  in  k 
*h  '"*,''"*y  penal  case,)  we  protest  Ihat  no  certiorari  ought  to  hai-B  been  granted  to  remoTv 
muit  be^ra  *'''''  ^^^^^-  '*  '*  ""  imprisonment,  and  we  Snow  of  no  instance  of  luch  an  or- 
moTaiJ  hi  der  being  removed  by  certiorari.  The  proper  method  would  have  been  by  an 
habeai  Aa6«af  corpuf,  where  the  facts  upon  which  the  commitment  was  made  being 
tirput.       disclosed  upon  the  return,  the  Court  could  judge  whether  it  was  illeEal  or  not. 

6.    Of  the  efftei  of  tuch  order  being  made,  and  proceedings  toct^ce, 
Aq  ardar  gee  aXao  div.  anie.  Of  appealing  against  sueh  order, 

■  k  Vil'  I-  The  piRisa  or  Budwortii  v.  tub  township  op  Dumply.  H.  T.  IT05,  K, 
^„tJ"  B.  I  Salk.  123;  S.  C.    I  Sett.  &  Kern.  157. 

a  butard  Oq  an  order  made  30  years  ago  on  the  parish  of  Budworth,  for  the  tti'ainte* 
doe*  not  nance  of  a  bastard  child,  born  in  the  township  ofXelhcr  Dumpley,  within  thai 
daiarmina  narbh,  being  now  removed  before  the  Court  by  certioran,  it  waa  held,  Isl. 
ih  *hj«  '  That  an  order  made  on  the  overeeers  of  any  parish,  by  two  ju^iliees,  for  raising 
r  219  1  ^  ^"'^  towards  the  maintenance  of  a  bastard  or  poor  person,  does  not  determine 
tu^'siat-  the  settlement  of  that  person  in  that  parish,  for  ihe  right  of  settlement  is  not 
tletaaai.  contested,  but  presumed.  Sdlr,  That  the  clause  in  statute  IS  St  14  Car.  ^  c. 
12.  which  provides,  that  distinct  townships  of  large  parishes  in  the  northern 
Wharetbe  coUnties  shall  respecliveiy  provide  for  the  poor,  under  the  penalty  mentioned 
patatif  a  fa  in  Mat.  43  Hiz.  c.  3.  must  be  understood  with  respect  to  the  maintenEOice  of 
xbar  of «  p,^^  jjij  impotent  persona,  and  not  with  respect  to  bastards  who  are  provided 
i^iti"*  *"*"  ^y  °**'®''  Btatutes-,  but  if  a  bastard  bo  grown  up,  and  by  accident  grows  im- 
iiy  «  ma-  potent,  he  may  be  relieved  as  a  poor  person  within  that  statute, 
««trala  for  RoBSON  v.  Spearman.  E.  T.  IB20.  K.  B.  3  B,  &  A,  493. 

'Sisobedi  Motion  to  enter  a  nonsuit  in  an  action  for  false  im prison m^tit.     The  facta  of 

"""•"^the  case  so  fares  relate  to  the  point  now  abridged,  were,  that  the  pJaintiff, 
\\a.^<)'a  °  ogaintt  whom  a  regular  order  of  filiation  had  been  previouuly  made,  had  been 
"nniil'ha  committed  by  warrant  of  the  defendant,  a  magistrate,  for  not  having  paid  the 
■honld  p>T  arrears  due  upon  that  order.  The  warrant  being  produced,  the  commitment 
ihe  mm  was  in  these  words;  "  To  the  gaol  of  M.  until  he  should  pay  the  sum  due,  and 
.due  and  la  legal  accustomed  fees,  or  until  he  should  be  otherwise  dehvered  by  due  course 
g«l«cciis  of  law."  Per  Cur.  The  warrant  of  commitment  in  this  case  was  illegal,  not 
jtr  nniilhs'  being  such  as  the  justice' had  aulhority  to  mak'e.  He  should  have  preserved 
■boald  ba  the  words  of  49.  Geo.  3.  If  he  had  ho  done,  it  would  have  given  the  parly 
.oiherwiae  committedthe  option  cither  of  paying  the  money  or  of  slaying  three  months  in 
delivered  prison,  and  being  discharged  altogether  from  the  payment.  This  warrant  is 
by  due  fyj.  ),jg  imprisonment,  till  he  should  pay  the  money,  and  deprives  the  party  of 
Uw  "  bald  ^^^  advantage.  The  diiTerence  is  a  most  material  one.  and  it  gives  the  party 
that' the  committed,  a  right  of  action  agsinst  the  magistrate.  Rule  refused.  * 
warrant  3.  Weller  v.  ToKE.  E.  T.  18U8.  K.  B.  9  East.364.  S.  P.  Bilungst.  Bu.lN. 
-waaillegal.  1773.    C.  P.  2  Blae.  I0I7. 

Althonab         "J^'*  was  an  action  of  trespass  against  a  justice  of  the  peace  for  having,  with-    . 

iriion  out  the  concurrence  of  any  other  magistrate,  committed  the  plaintiff  for  not  fi- 

vaa  to  listing  her  bastard  child,  in  violation  of  the  act  of  parliament  18  Eliz.  c.  S.  b. 
o  magiH  2.  by  which  jurisdiction,  over  the  subject  matter  is  committed  to  two  magis- 
<»mmi°tha  '"''^*'  '^^  plaintiff' was  nonsuited,  it  being  urged  at  the  trial  that  more  than 
tnotberof  a  twelve  months  had  elapsed  since  the  transaolion,  and  that  no  previous  notice 
baatard  of  thu  action  had  been  given  to  defendant,  according  to  the  34  Geo.  3,  c.  44. 
child,  Tor  which  the  learned  judge  before  whom  the  cause  was  tried  deemed  requisite, 
nat  filiating  Iq  support  of  a  motion  which  w^  now  made  to  set  aside  the  nonsuit,  it  was 
tha  child,  juj,^,  contended,  that  the  act  could  not  be  said  to  have  been  done  in  the  execu- 
tbelau  if  '''^''  of  his  ofhce,  and  that  the  statute  only  intended  to  protect  magistrates  act- 
,oDa  magii  '"S  erroneously  or  irregularly  within  the  limits  of  oSicial  authority. 
irate  com-  Per  Cur.  It  is  not  denied  Ihat  the  defendant  might  have  acted  conjointly 
init.Bnd  an  with  a  brother  justice  upon  the  subject  matter  ofthe  complaint, although  the 
"^""Al  act  of  commitment  cannot  be  said  to  have  been  done  virltile  offieU.  The  sub- 
ject matter  was  not  therefore  wholly  alien  to.  but  on  the  contrary,  was  within 
■e  his  jurisdiction.     See  2  1^1.  Rep.  1017;  4  Eap.  542;  5  East.  233. 
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4.  Rex  v.  TaTloh.  E,  T.  1766.  K,  B.  3  Burr.  1680;'s.  C.  1  Eott.  479.        [  220  ] 

The  defendant,  b  mBiried  woman,  was  brought  up  by  hobeai  corpus  from  "_•  ■iich«o- 
L«ncashirfl,  hRviag  been  commilled  lo  the  houae  of  correction,  for  diBobeying  ^}°°  ."""' 
■n  order  of  jualices,  who  adjudged   her  child  to  be  a  bastard,  and  ordered  5-°  *■"*"  "^ 
her  lo  pay  the  pariah  8d.  a  week  for  the  mnintenance  of  the  said  child  white  it  rotmiij 
remained  chargeable.     Lord  Manffietd.    A  feme  corert  ia  liable  to  he  prosecu-  wiih  the 
led  for  crimen  committed  by  ber.     This  woman  has  disobeyed  the  order  of  the  ■'«'■  **  G. 
justices,  and  stat.  18  Eliz.  c.  3.  preacribea  (he  punishment  here  inflicted  upon  *'  "■  '*■ 
her.     There  is  no  need  lo  sutnmon  the  husband  in  a  criminal   P''oseculion  ^i,j  ^  ii^^ 
igaiflst  the  wife.  ri^  „, 

{d)  iy  Ihe  punitkmenl  of  Ike  molker  or  rtpuUd  father.  ■did  maj 

Slater's  case.  E.  T.  IG37.  K.  B.  Cro.  Car.  470.  ba  commii 

A.  was  charged  by   B,  with  the  getting  of  a  bastard  child  upon  her  body,  lod  for  not 
T^e  two  next  justices  did  not  make  any  order  in  it,  according  to  the  atafote  in  f""^*"" 
18  Eliz.  J  but  the  cause  came  first  lo  be  heard  at  the  general  seesioDs  of  the  t'Jfm'buh^ 
peace  in  the  county  ofL.,  where  Ihe  justices  ordered,  that  whereas  it  was  op-  urd  child 
proved  by  witnesses,  and  that  the  said  B.  had  confessed,  kc,  that  she' be  com-  pnnunnt  to- 
milted  to  the  bouse  of  correction  during  her  lite,  and  J.  S.,  the  reputed  father,  '"  order. 
riiould  pay  for  the  keeping  of  the  child  weekly.  I4rf.      Aflerwards,  at  the  ae-  p       . 
sizes  at  L.,  the  judges  ordered,  that  the  two  next  justices  efthe  parish  where  f^^^  i],^' 
Ihe  child  was  born,  should  take  consideration  thereof,  and  settle  such  a  course  aut.  Jae. 
as  injustice  appertained;  whereupon  two  justices  declared  A.  to  he  Ihe  repu- JDiticesbsd' 
ted  father,  and  that  he  should  pay  18/.  to  the  overseers  of  the  parish,  and  Hci.  nopowftrio 
weekly.     And  that  he  refusing  to  pay,  the  justices  thereupon  committed  him.  '^"i""''  '■•• 
Upon  a  certiorari,  A.  appeared  in  the  King's  Pench  upon  the  return  ofil.     In  p,^^'^fo° 
this  case,  it  was  resolved,  that  the  commitment  of  B.  for  her  life,  for  her  first  life /or  iht 
olTence,  was  more  than  the  justicea'had  authority  to  do.  Jirit  of-'' 

[t]    Of  Ihe  eotuequencei  of  the  molker  or  reputed  falhfr  ablcondhg.'f  offence. 

1.  The  Quee5  v  Chaffet.  E.  T.  I7(H.  K.  B.  2  Ld.  Raym.  858;  S.  C.  3   [  '-i'^'  J 
Sfllk.    66.  'r'''j""i-. 

Several  orders  having  been  made  by  Ihe  justices  of  W.  against  defendant, ' 

"  Aad  nO'.T  by  iho  60  Geo.  3.  c.  51.  a.  I.  Ihe  alulute  7  J.  e.  4.  i.  7.  foi  panUhing  lewd  _,, 
womea  who  hafe  bnstarda  is  repelled,  and  it  ia  enacted  bf  tee.  2.  thst  from  sad  aTlerthe  ^j, 
yuatnj  of  the  act,  ia  catoa  where  a  wonisn  ahall  have  a  bsilaid  which  ina j  he  chargeable  „ 
to  Ihe  pariah,  il  ahall  be  lawfal  fnr  any  two  jnaticea  of  (ha  peace  before  whom  ancb  woman  [„ 
dull  be  broaj;bt,  and  Ihsy  aha]!  or  may,  at  their  diacrelion,  commit  aach  women  to  the 
honaa  orcnrreclioD-for  (he  dlalricl  or  place,  and  tbere  to  be  se[  on  woik  for  any  lime  net  ' 
eiceeding  (welve  calendar  months,  nor  leaa  (hen  aii  weehi. 

And  bjaec.  8.  it  aha  II  be  law  fn  I  for  any  two  joalicea  of  (he  peace  at  any  pe(ty  aeaaion  for 
the  divinoD  wherein  the  pariah  to  whieb  ancb  bailard  may  ha  chargeable,  ia  litnate,  upon 
Ibdiown  knowledge,  or  a  ceniGcate  duly  autbenticnted  frain  the  keeper  of  ancb  honae  of 
Mneetion  in  which  such  womia  ihaH  hnve  been  confined  for  any  apace  not  !e«  than  aii 
weeks,  of  the  good  behavior  oraneh  women  duriog  sach  her  confinenient,  and  of  Ihe  rea- 
■anabla  expectation  of  bar  rerormation,  by  warrant  ncder  (beir  bandi  and  aeala,  to  order 
■■ch  woman  to  be  immediately  (oral  the  time  to  be  appointed  in  ancb  warrant)  discharged 
■■draleaaed  frem  further  confinement. 

Sec.  4  providea,  "  that  nolbing  in  the  act  conlaincd  shall  extend  or  be  conatrtiedlo  ex- 
tend to  anlhorize  any  justices  of  (he  peace  to  commit  any  such  woman  te  Ihe  bonae  of  Cor- 
raelioa  nnlil  she  ihall  hiive  beea  delivered  for  the  space  of  one  callendar  mootb." 

Tftba  mother  will  diach.irge  tbe  pariah  sf  keeping  the  baatard,  it  appeara  qneattontbte 
wbelherahe  can  be  legally  committed  either  under  tbe  IB  F.liz.  or  SO.  Geo.  3.  c.  Bl:  sev 
Blac.  Com.  6S.  It  seema  neither  reasonable  nor  legal  to  commit  tbe  child  with  the  mo- 
llier.  It  on^t  to  ba  led  to  her  own  option,  partirularly  if  the  child  is  in  arna,  which  ia 
most  frequently  the  cue,  lo  (ake  it  with  her  or  leave  it.  If  left,  it  muat  be  anpported)bj 
tiM  pariah  in  which  it  ia  lagilly  aetlled,  whii;h  is  ordinarily  that  from  which  the  mother  is 
commlKed.      Dalt.  c.  II.  p.    B4. 

t  By  [he  13  &  11  Car.  2.  c.  12.  a.  9.  wheretis  Ihe  polnlive  fnlliera  and  lewd  motben  of 
buutd  children  ran  away  eul  oi  the  pariah,  and  eo  me  limes  out  of  tbe  county,  and.  leave 
the  bastards  upon  the  charge  of  the  parish  where  they  are  bom,  ihhough  such  pntatira  fa- 
ther and  mother  fanve  estates  sufficient  to  ditcharge  such  palish,  it  shall  and  may  be  lawful 
fat  tbe  churchwardens  and  overseers  of  the  poor  oraneh  pariah  where  any  bastard  ahall  be 
bom,  to  lake  and  aeiie  ao  mncb  of  the  gooda  and  chattels,  and  receive  ao  mach  of  (he  an- 
■nal  rents  or  profits  of  (he  tends  of  such  putative  fdtber  or  lewd  mother  as  shall  be  eidered 
hj  any  two  joatices  of  tbe  peace,  for  or  towards  the  discharge  of  Ihe  pariah,  to  be  osnfirm- 
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wh&tprO'  aa  Ae  putative  father  ofa  bastard,  were  removed  by  ecffutrort  into  thLi  cosrt. 
P'"tT  tii^r  On  motion  to  quash  one  of  them,  which  ordered  the  churchwarden  and  over- 
thiaK  ■utti-  ggg^g  [g  seize  the  defendant's  goods  to  secure  the  parish  from  the  laaintenance 
dimnLfy'""  "^^^^  child,  because  by  13  &  14  Car.  2.  c.  12.  the  justices  have  only  authoriiy 
the  pirlib.  to  empower  the  churchwardens.  Sec.  to  seize  what  the  justices  should  think 
proper,  and  not  what  the  churchwardeos,  &c.  should  think  proper,  &c.j 
and  for  that  reason  the  Court  quashed  the  order. 
And  b«fon  2.  BniDGB  V.  Sr.  MiRi-LE-UoHB.  M.  T.  J701.  K.  B.  11  Mod.  65. 

Aey  aiiuL  On  carlifying  an  order  of  justices,  on  atlt.  4  Eliz,  c.  6.  an  exception  taken 
'^1  "  th  t  ^°  ^^°  order  was,  that  the  judgment  ought  to  have  been,  that  inHsmucb  as  they 
1,^  ^  Jq  ^,  bad  ordered  him  to  pay  the  money,  and  he  had  refused  to  pay,  that  he  should 
)«u.  stand  committed;  but  in  this  case  it  was  that  they  ordered  him  to  pay  so  much, 

and  in  case  he  refused,  then,  &c.  HoU,  C.  J.  said,  the  act  directs  in  what 
manner  the  money  shall  belevicd;  that  is,  first,  an  order  or  judgment  that  he 
isinarrear;  then,  if  he  makes  anactual  refusal,  an  award  of  a  distressj  and  if 
a  return  is  made  that  he  has  nothing  to  be  distrained  by,  then  a  conunitment. 
[222]  (/)  Of  murdering  or  eonctaling Ihe  birlh  1^  battard  child.  A»  lo  giving- jioim>n 
!%■  48  G.  to  procure  abortion,  see  ante,  vol.  i.  from  p .  95  to  97. 

8.  e.  Ba.»  1.  RexV.  Souther-v.  Sum.Ass.  1803..K.  B, Cited  1  Bum.  J.  356.  24  ediU 
MttDdiw  ^  by  Chetwynd. 

conceaT  "      "^^^  prisoner  was  indicted  for  the  wilful  murder  of  hflr  female  bastard  chihL 
ment  of  ihi  It  was  proved  that  in  the  course  of  the  night  ^le  was  delivered  of  the  child, 
birth,  wku'  which,  at  four  p'clock  in  the  morning,  she  took  and  threw  into  the  privy,  it  also 
Ihartlia       appeared  that  she  had  provided  a  cap,  wid  some    trifling    articles  of  child-bed 
child  l>a      linen.     Nomarksof  violence  appeared  on  Ihebody  of  the  child;  and  the  sur- 
ra a  ive,  ggQ„^  ^[,0  examined  the  prisoner  soon  after  her  delivery,  added,  that  froni  th» 
state  of  the  after-birth,  and  from  the  appearance  of  the  child,  he  was  of  opinion, 
that  even,  if  the  child  had  been  born  alive,  it  could  only  have  lived  for  a  very 
short  period.     For  the  prisoner  it  waa  contended,  that  the  statute  of  43'Geo.  S. 
c.  58.  didnot  apply  to  the  caseof  a  still-born  bastard  child,   and  argued  from 
the  construction  which  had  been  put  upon  the  former  statute  21   Jac.  I.e.  27. 
(the  defects  of  which  it  was  the  ohjeet  of  the  43  Geo.  3.  c.  53 ,  lo  remedy,  and 
within  the  provisions  of  which  the  present  case  would  not  fnll,)  that  even  if  it 
did  not  sufiiciently  appear  that  the  child  was  born  dead,  the  circuaHlance  of 
the  prisoner  having  made  provision  for  the  birth  would  take  the-ease  out  of  the 
Or  ihiit        statute.     Fut  Bayley,  J.  said,  he  should  rule  that  the  43  Geo.  3.  c.  58,  exlend- 
faet  be  a     ed  to  all  cases,  whether  it  was  proved  thai  the  child  was  still-born,  left  the  mat- 
niaiietor    ter  in  doubt;  and  that  he  was  of  opinion,  in  this  case,  there  was  sufficient  evi- 
danbt.         dcnce  logo  to  the  jury  of  a  concealment  of  the  birth.     He  also  said,  that  ifthw 

ed  at  ihs  sessieaa,  for  the  bringiag  up  and  providing  Tar  incfa  baMard  child,  aad  therenpOD 
it  shall  be  lawful  far  the  BewioDB  to  make  an  order  for  the  cbuichwardem  or  ovenean  of 
the  poor  ofaacb  pariah  to  dispoie  of  iha  gooda  by  sale  nr  olhemias,  «r  so  mach  of  Ibem 
foi  tbe  purpoaei  uraraiaid  ns  the  Court  tlinll  think  fit,  and  lo  raceive  tbe  renta  and  pro6la, 
or  ao  much  of  ibem  as  sliatl  he  so  ordered  by  the  sPssionB  a»  aforesaid  of  bit  or  her  laod*.. 
*  By  21  Jac.  I.e.  27.  concealment  of  fie  death  of  a  baitard  waa  made  an  uadeniaiile  e- 
TidenuBof muider  in  themolber,  uiceplshe  cusld  prove,  by  one  witneos  at  leaat,  it  war 
*  born  dead.     Itut  thij  luw,  nhich  was  accoaolsd  to  eavour  strongly  of  severity,  and  alwayB 

conalracd  oiosl  favorably  for  tbe  imforluaata  object  of  accusation,  i*  repealed,  logetheT 
with  an  tiijh  act  upon  the  tatae  sohjecl,  by  43  Geo.  3.  c.  GH.  (called  Lord  Elleabeningh'a 
act)  which  enncta,  "  that  the  IrJala  in  Englaiid  and  Irelnnd  roipeclively.  of  woiaea  charged 
with  the  murder  of  any  issue  ofthcir  boiliea  male  or  female,  w)iicb  being  hern  alive  weald 
by  law  be  hialard;  shall  proceed  and  begaverned  by  inch  and  the  like  rales  af  avidence 
and  of  presUNipiion  as  are  by  law  used  and  allowed  to  take  place  in  respect  !•  ether  trials 
for  maider.  and  as  if  the  said  two  several  ads  had  never  been  made." 

Soct.  1,  Provided  always,  aod  be  it  euncled,  that  il  shall  and  may  he  lawful  for  the  jo- 
ry,  by  yrlioae  verdict  any  prisoner  charged  with  such  mutderaaafareiiaidabilt  batcqaitted, 
lo  find,  in  ca«e  it  sh.ill  ao  appear  in  evidence,  that  the  prisoner  was  delrreied  of  i»ae  af 
her  body,  male  or  female,  which  if  born  alive  would  have  been  baslaid,  and  that  ihe  did, 
by  secret  burying  or  otberwise,  endeavour  lo  conceal  the  birlh  thereof,  and  thsreupon  it 
■ball  be  lanfal  for  the  Court,  hefere  which  such  prisoner  shall  hnve  been  tried,  lo  adjudge 
thatauch  prisoner  shall  be  comoiittcd  le  the  cummon  gaol  or  honse  of  eorreotiaa  for  any 
liitie  aot  eicccdio;  Iwo  years. 
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priaoner  had  avonred  her  pregnani-y  wliilst  ahc  was  iii  ihat. slate,  or  had,  (a  the 
Knowledge  of  any  other  persons,  made  preparalinn  for  her  confinement,  these 
circuinsiances  woald  undoulitedly  hare  been  evidence  to  have  satisfied  a  jory 
tlut  the  putting  away  the  child  wiia  not  for  the  purpose  of  concealing  the  birth, 
bm  that  they  woull  only  have  boen  matters  of  evidence,  and  would  not  have  ^[  3-?3  ] 
withdrafrathe  quealionof  concealment  fiom  the  coniideratioa  of  tlie  j-ry'' —  ' 
Theprisoaer  was  found  guiltv  of  the  conceiilment. 

1,  Rki  t.  CoaswALL:  OoMBuiloy.  May  Sess.  I8I7.  K.  B.  Cited  I  Burn.  J. 
333.  24lh  edit,  by  Chelivynd. 

In  thiacaae  the  prisoner  wasconvicted  of  concealing  Iho  birih   of  her  baa-Or'he 
lard.     From  the  circunusianees  in  evidenfie,  the  probdhility  was  thst  the  child  '^.'.H''" 
was  still-born,  and  that  a  femiite  accomplice  assisted  i-i  the  d'jHvcry.     The  Re-  ""'-"<"•• 
corder  having  n  doubt  on  these  facts,  a  rofercnre  was  made  to  the  jud<res,  who 
held,  I  st,  that  it  was  no  answer  to  the  char;:*!  of  concealment  that  the  child  was 
Mill-born;   and,  ^dly,  that  the  Itnon'lcdgo  of  the  birth  l)y  tift  accomnjice  did  not 
take  the  case  out  of  the  statute. 

3.  Res  V.  MvRV  Colk.  Lent.  Ass.  1313  N.  P.  3  Cnmp'j.  371. 

The  prisoner  by  the  coroneii's  inquest  was  charged  with  the  murder  of  her  A^d  ■  wo- 
bastard  child.  The  bill  being  thrown  out  by  the  grand  jury,  the  queaiion  was,  ""s""*" 
trhether  she  could  be  found  guilty  of  the  concealment.  It  was  coniended  foi'^.^^g^i,  -^2. 
the  prisoner,  that  the  43  Geo.  3.  c.  53.  a,  4.  authoriaed  a  jury  to  find  a  prison-  qagat'Tor 
er  guilty  of  concealment  on'if  where  she  is  indicted  for  the  murder,  and  not  maid e ring 
Vbere  she  is  tried  on  the  corun  r's  inqiiiai.  But  Bayley,  J'  said,  the  judges  had  her  bu- 
dMennined  that  a  prisoner  may  be  found  guilty  of  the  concealment  in  either  case.  ^"^  '^^'^' 

V.  RIGHTS  AND  INCAPACITIES*  OF  BASTARDS.  t^of ««!.'" 

(A)  With  respect  to  his  cap-icitv  to  i.sHEniT.  teatment. 

No  person  can  succeed  to  an  estate  as  heir  who  ie  not  born  in  lawful  matri- 
nooy;  for  it  is  a  masiin  of  law,  that  karti  legUi:nja  el  quem  nuptim  li^nontlra- 
vif,  and  a  bastard,  being^fius  nitUiu-i,  can  neither  inherit  from  his  father  or 
mother,  consequently  can  hare  no  heirs  but  his  own  children;  1  Co.  Lit.  146; 
S  Cruise.  Dig.  364.  But  he  may  be  made  legitimate,  and  capable  of  inherit- 
ing, bv  tbc  transcendant  power  of  an  act  of  parliament;  4  Inst.  36. 

'  (B)  With  rkspect  to  his  cap.icitv  to  take  bt  beqi'est  or  devise.  [  ^^  ] 
Although  a  bastard  may  be  a  devisee,  he  must,  for  (hat  purpose,  have  gain- 
ed a  name  by  reputation,  in  order  that  the  devisor  may  describe  him.  Aa 
where  a  person  devised  an  equal  share  of  bis  estate  to  his  two  sons,  James  and 
Charles  Rivers,  iojvi  HirJinfcte  said,  the  question  ""as,  whether,  as  it  ap- 
peared James  and  Charles  were  two  illcgitiisalc  child: en,  this  was  such  a  de- 
■cription  of  their  persons  as  would  entitle  them  to  lake  under  the  will?  In  the 
case  of  a  devise,  any  thing  that  amounted  to  a  designalio  personcs  waa  sufHcient, 

and  though  in  slrictneas  they  were  not  his  sons,  yet  if  they  had  acquired  that 
name  by  reputation  in  common  parlance,  they  were  to  be  considered  as  such. 
It  had  been  said,  the  testator  had  made  a  mi^ttake  in  their  naoics,  andtlierefore 
they  could  not  take;  but  the  law  was  otherwise;  forifaman  waa  mistaken  Itt 
a  dBTise,yet  if  the  person  was  clearly  made  out  by  averment  to  bo  the  person 
meant,   and  there  could  be  no  other  tg  whom  it  might  be  applied,  the  devise  to  , 

*  The  law,  which  to  some  parposes.  we  hare  locn,  incapacitated  basl.irda,  waa  loppoi- 
•d  10  convev  reproach  lo  Ihalr  dBscendanls^Jor  while  Iha  rules  of  heraldry  were  rigidly 
obaened,  when  pcraonal  merit  was  deernedla  claim  diitinciioD  in  Hociely,  not  only  menial 
bat  visible,  audBacb  agpirint  bore  on  hia  aicutcheon  ihe  enaigna  of  Ilia  deaeila,  it  was  aon- 
■idwed  nacesaar;  ta  mark,  with  the  utmost  preciiion,  the  varioni  families  and  individuaia 
who  might  be  eniiiled  as  tha  conduilsof  a  worthy  alocli  to  aoma,  ihongh  after  a  lapae  of 
tima,  a  tmalt  sh.ire  of  pabllc  ealimalioo.  Sqch  lllegilimsle  afTsp'rin^,  iherarorc,  ihoogh  al- 
lowed lo  heir  his  pitarnal  armq  u  a  mark  of  hij  exlraclion,  wai  ohli;>ed  lo  show  his  ciclu-  .  . 
aion  from  tha  lineai  bonnura  of  hii  family,  by  the  introdaclion  of  eilher  a  baton  or  a  6ar.  ,. 
itrt,  which  wasplecad  oTar  the  aims,  and  varied  to  eolaar  according  aa  the  hanaid  apraog 
rram  a  prince  or  a  aabject.  Tbia  atain  wai,  in  n  aubjecl,  indelible;  though  a lUr  a  removal 
of  tbrao  d«esata,  it  might  be  ehaoged;  bat  soma  heralds  are  of  opinion,  ifaati  prjnca  bad 
(ks  povrar  of  relieving  bii  bastard  iuus  from  inch  opprobrioui  bearing,  or  that    tha   iisua  ' 

kimaalf  might  effbct  •  change.  -  -  -     - 
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himwasgood;  River's  case,  1  Atk  418.  So  in  the  caae  of  Wilkinson  v.  A- 
dam,  1  V.  &.  B.  4:J3;  it  was  hold eD,  that  under  a  devise  by  a  married  man, 
linving  RO  legitimate  children,  "  to  the  children  which  I  may  have  hy  A.,  and 
living  at  Toy  decease,"  natural  children,  who  had  acquired  the  repulalion  of 
being  fais  children  hy  herberore  the  dale  of  the  will,  were  entitled  as  upon  the 
whole  will  intended,  and  Bufiioiently  deacrilied.  Eol  in  a  subsequent  case  of 
Swaine  v.  Hennerby,  1  V.  &.  B.  469.  Lord  ^dim  held,  (hat  undet  the  de- 
Bcriplion  of  children  in  a  will,  illegitimate  children  eziating  at  the  date  of  the 
will  were  not  entitled,  unleaa  proved  by  the  will  itselfto  bo  intended;  and  that 
evidence  could  he  received  only  for  the  purpose  of  collecting  who  had  acquir- 
ed the  reputation  of  children.  Ful  it  should  be  observed,  wlienever  there  is  a. 
conflict  between  the  two  claims  ot  existing  legitimate  and  illegitimate  children 
under  a  bequest  "  to  children,"  the  will  must  be  taken  to  maan  legitimate 
childrea;  Beachcroll  v.  Beachcrod,'  1  Mad.  4;30.  may  inherit. 

^C)  With  respect  to  his  CAP.iccTr  to  purchase  ei  reputed  kame. 
A  bastard  having  acquired  a  name  by  reputation  may  purchase  by  his  repu- 
ted or  known  name;  and  his  heirs.  althouj;b  he  tan  have  no  heir  but  ofhis  bo- 
dy; 39  E.  3.  li.  24;  17  E.  3.  4%  35  Ass.    13;  41  E.  5.  19;  1  Co.  Lit.  148; 
may  inherit. 

(D)  With  respect  to  his  BEl^■o  aojuhoed  a  bast  .Rd  post  mortem. 
Th»  rale      p„,oE  y   jgiB  EiRL  of  Bath.  II.T.  1693.  K.H.  I  Salk.  421 ;  S.C.  8  Lev.  J 10. 
La'r!annol        ^"  *^j*<='™6"'  brought  by  Pride  against  the   earla   of  Bath   and   Montague, 
r  223  "1  P'^i'lfli  "i«  plaintifT,  made  liile  aa  heir  to  George  duke  of  Albermarlc,  proving 
be  buiar-   biraself  the  son  of  the  brother  to  the  duke,  and  thai  the  duke  died  .  without   is- 
diz«d  aher  sue.   Thti  defendants  gave  evidence  that  Duke  George  had  issue  Duke  Chris-      - 
hi*  deuih,    topher,  who  conveyed  (o  them.     The  plaintiJ'  proved  that  Duke  Christopher 
only  eiinw  ^a*a  bastard,  begollen  of  a  woman  who,  at  I  he  time  of  her  marriage  wilh  the 
'",r~®"j"  said  Georffe  Duke  of  Alberniarle,  wasmarried  to  another  man,  then 'and  stilt 
eigne  uid    ''ving.      To  this  it  was  objected,  that  since  Duke  George  and  this  woman  lived 
tnuHer        together  as  man  and  wife,  and  were  now  dead,  the  plaintifi'  could    not  be   ad- 
;ui«nc.        mitted  to  bastardize  the  issue,  who  was  dead  also,   and  who,  during  his  whole 
life,  was  reputed  and  taken  to  be  the  legitimate  son  of  the  duke,  and  styled  by 
the  duke  himself  in  his  deed  of  settlement,  and  in  his  last  will  and  testament, 
his  son  and  hpir;  and  that  it  is  not  just  to  bastardize  any  one   after  his  death. 
The  Court  held  this  true  of  such  a  bastard  as  is  meant  by  Lit.  U9.  in  hia  case 
cSboalard  eigne  and  tnulier  puisne;  that  is,  such  a  bastard  as  ts  born  before  the 
espousals  of  A  father  and  mother  who  marry  afierwarda;  andsaidihe  rule  ex- 
tended only  to  that  case.      If  H.  marries  a  woman,  and  that  woman  marries  a- 
gaio  during  the  life  of  H.,  the  last  marriage  is  void  without  any  divorce,   and 
the  jury  shall  try  the  fact  which  proves  it  no  marriage;  and  the  reason  why  the 
spiritual  couxt' cannot  gire  sentence  to  annul  a  marriage  after  the  death  of  the 
parties,,  is,  because  the  sentence  is  given  only  for  (he  ealvatioD  ofthe  soul,  and 
aller  death  it  is  too  late  lo  effect  that. 

(E)  With  respect  to  his  beinq  withiv  the  marriage  act. 
Hains  v.  .Ibffells.  H.  T.  169.J.  K.  li.;  S.C.  I  Ld.  Ravm.68;  S.  C.  Buril, 
Ecc.  Law.  514;  S.  C.  1  Comb.  336;  S.  C.  3  Mod.  168. 
A  parMi         Off  g  prohibition  being  prayed  to  the  spiritual  court,  where  there  was  a  Ubel. 
"""°  for  an  incestuous  marriage,  the  plainti^T  having  married  his  sister's  bastard,  it 

(iilsn  ills-  ^''^  contended,  that  this  was  not  within  (he  detcrees  prohibited  by  the  sk  Hea.. 
giiimats  0.  c.  38.  for  a  bastard  is  not  within  the  laws  of  anv  one.  Lut  the  court  was  of 
child,  Bor  opinion,  that  no  prohibition  should  be  granted;  for  though  bastards  are  deprived 
can  ■  bM  of  privileges  by  particular  laws,  the  same  reason  prohibits  them  from  marrying 
urd  marry  ^^  others;  and  it  has  been  always  held  accordingly,  especially  where  jt  is  the 
dauchiar  t^^ild  of  a  woman  relation.  And  as  it  is  argued,  Haiaea  might  marry  his  own 
bastard,  which  doubtless  could 'not  be  allowed. 

2.BEXV.  THE  fnHABiTANTsor  HoDNET.  II.  T.  1786.  K.  B.  1  T.  R.  96.  . 
And  •■  ttia  On  an  appeal  from  the  aessions  upon  a  removal  of  a  pauper,  it  appeared  the 
BHrtiiga     pauper  and  his  wife  being  both  illegitimate,  and  under  age,  and  the  mother  of 
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tW  wife  I>eing  the  only  pnrent  of  either  then  living,  and  no  guardian  havii^eV'  "'.'* 
er  been  appointed  for  either;  were. married  wilhoul  any  consent;  the  quOBliont  ^^^A*    -- 
Here,  1st,  whether  baetarda  were  within  the  meaning  of  the  Mnrriage  Act  2G  j^  b^mnr- 
Geo.  S.  and, 2d.  whether  this  marriage  was  valid,  the  "26  Geo.   3  requiring   on  ,„^  'aoier 
the  marriage  of  infants,  the  consent  of  father,  gucrdian  or  mother.  f  22g  -] 

Par  Cw.  We  see  no  reason  to  exeept  illegitimate  children,  from  the  clao-  tg*,  with- 
ies contained  in  the  marriage  act,  especially  since  the  rulethnta  bastard  is  out  b&on*, 
wiJHw  jWttM  was  considered  by  Lord  Coke  to  apply  only  to  the  case  of  inhe- ■"'' ""'■- 
ritancea.  Having  disposed  of  the  first  point,  that  brings  us'to  the  second,  °"  of  1^"" 
which  is  fatal;  the  meanir;?  of  the  act  being,  that  where  there  is  not  the  con-  ,(,8,,  ooiir- 
■ent  ofn  father,  or   guardian  lawfully  nppointed,  or  of  «  mother,  or  gnardian  dian,  anno 

S pointed  by  the   Court   of  Chancery,  the  marriage  shall  be  null  and  void,  tlier,  ths 
ere  being  no  such  consent,  we  must  pronounce  the  marriage  void.  marriagB  i> 

(F)  With  respect  to  affection   for,  bkivg   sufficient  to  r.<19E  a   use.  ""^ 

Love  and  afTection  to  an  illegitimHte  child  is  not  a  su<^cient  consideration  to 
raise  a  use  in  a  covenant  to  stand  seised;    1  Co.  Lit.  147. 

(G)  With  respect  to  his  takivg  as  a  remaindbs-man. 

A  limitation  to  a  bastard  is  void,  for  where  a  man  made  a  feoffment  to  the 
use  of  himself  for  life  remainder  to  the  use  of  such  issue  of  the  body  ofM.  L. 
as  should  by  common  supposition  be  adjudged  to  be  begotten  by  the  feotTer, 
whether  legitimate  or  illegitimate,  it  was  resolved,  that  the  remainder  was 
void,  because  the  law  doth  not  favour  such  a  generation;  Blodwell  V.  Edwards 
Cro.  Eliz.  609.  But  if  hehath  gained,  by  time,  a  reputation  to  be  known  by 
the  name  of  a  son,  then  a  remainder  limited  to  him,  by  the  name  of  the  ton,  o| 
his  reputed  father,  is  good ;  1  Co.  Lit.  ]49, 
(H)  With  respect  to  ivstavces  ix    wcuch  the  poi.ici  of  the  law  oy- 

CR.VTE3    IN    Hia    FAVOUR 

The  policy  of  the  law,  which  does  not  acknowledge  the  telation  of  a  natu- 
ral child,  operates  in  one  instance,  in  favour  of  illegitimate  children.  For, 
"in  the  case  of  children,  as  such  the  law  recognizes,  the  doctrine  of  presump- 
tion is.  that  a  subsequent  advancement  is  a  satisfaction  of  n  legacy  to  such 
child;  but  as  the  law  does  tiot  recognize  the  relat'on  between  tbe  putative  fa- 
ther and  illegitimate  child  as  imposing  this  debt  of  nature,  the  father,  in  that 
«ase;  stands  as  a  stronger,  and  no  such  presumption  arises;  in  that  case,  where 
the  subsequent  advance  is  not  proved  to  have  been  for  the  very  purpose  of  sat- 
isfyuig  the  legacy,  the  legatee  is  entitled  to  both;"  18  Ves.  152.  Formerly 
it  was  held,  that  a  court  of  equity  would  not  supply  the  want  of  a  surrender  of 
k  copyhold  estate  in  favour  of  a  bastard,  as  it  would  do  for  a  legitimnte  child; 
Pre.  cb.  4755  Gilb.  Eq.  Rep.  139;  2  Vea.  5B2.  But  now,  by  55  Geo.  3.  c. 
192,  a  disposition  by  will  of  copyhold  estatsa,  is  effectual  without  a  previous 
Mcrender  to  the  uses  of  the  will, 
(1)  With  rbspect  to  the  prerogative  of  the  ckown  to  take  his  personal 

When  a  bastard  dies  intestate/the  king  takes  hia  effects  subject  to  hia  dehls;  .  ^,.  ., 
M^it  V.  Johnson.  2  Doug.  542.  abridged  post,  tit.  Prerogative.  So  the  king,  ^  "  -< 
.or  other  immediate  lord  of  the  fee  is  also  entitled  to  a  real  estate  of  inheritance 
of  which  a  bastard  dies  seised,  without  having  devised  it,  and  without  leaving 
issue;  this  is  tho  result  of  a  bastard's  being  supposed  to  have  no  relations,  no 
heirs,  or  next  of  kin,  except  those  arising  from  his  own  contract  of  marriage, 
.namely,  his  with  and  progeny.  But  tbe  rigorous  exertion  of  this  prerogative 
would  in,raaRy  obvious  cases  carry  the  appearance  of  great  hardship.  It  is 
usual  therefore  to  make  over  the  royal  prerogative  to  some  one,  not  lnde«d 
-quite  unconditionalty  and  gratuitously,  but  with  the  reservation  of  a  tenth  «r 
^her  small  proportion  of  the  value  both  of  real  and  personal  estate;  3  P,  Wnu, 
33;  3  Woodd.397. 

Vach  Surnpf&e  Acf, 

Parsons  v.  Blanot.  E.  T.  18 10.  Rx.  Wightw.  22. 

A  rule  to  show  cause  why  a  nonauit  should  net  be  entered  afler  verdict  for 

the  plaiotifi*,  disclosed  the ae  facts;  that  the  defendant,  a  turnpike  keeper,  hav- 
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Wh«re  a  xog  levied  donUIe  toll  upon  a  wegon  belonging  to  the  pUiritifT,  ba  made  appfics- 
.  loll  goiB  tinn  to  two  justices  of  tiie  peace  in  pureuance  of  (lie  diTcqCiona  of  (he  Bath  Ad, 
lii-pper  le.  ^,y^^^  upon  hearing  the  complaint,  ndjudged  thfe  single  duty  only  to  he  payable; 
Jj^iJ^j^yj  the  defendant  refusing  to  repny  the  surcharge,  Ihe  plaintiff  brought  thii  action 
cpon  Edju-  of  a5«ninp3i/.  The  rule  was  obtained  on  livo  grounds;  lel,  because  the  propJ 
dication,  er  remedy  in  this  case,  under  the  Daih  Act,  o  as  by  appeal  to  the  quarter  sea- 
bj  two  ma-  aiona;  and,  id,  if  the  action  ofasstimpsU  would  lie,  still  notice  ought  to  hara 
gisirsies  it    i)een  given  pursuant  to  Ibe  direction  of  that  act. 

WDB  dcicr  p.^  p^j.  'f  his  action  for  money  had  and  received  may  be  sustained.  With 
dcMha  °  regnrd  to  Ihe  first  point,  namely,  iippealing  tollie  quarter  seseions,  if  that  is  the 
Bath  Act,)  proper  relief;  this  action  would  not  lie;  but  if  we  readgthis  act  right  there  is  IM 
that  ii  wHi  appeal  in  Iho  present  case;  there  is  a  particular  remedy  given,  namely,  an  ip- 
■iiBtdue,  plication  lo  two  magistrales,  Ai*  to  the  niitice,  this  is  not  on  action  for  snj 
rt  wail  1";'- iliing  done  in  pursuance  of  Ihe  act;  the  instant  the  two  justices  had  determined 
inUhi  bo'r  *''''  case,  and  ordered  the  return  of  the  money,  ihia  right  ofaciion  accrued,  and 
cofuredtinuot  before;  this  stntule  is  very  confused;  but  the  best  opinion  we  can  form 
aatutnp'tit,  from  it,  wc  think  this  not  a  case  that  requires  us  to  interfere.  See  14  Geo.  9.  c 
and  that  ii»82.  s.  2.  10.  45;  6  East.  122;  Cowp.  414;  4  T.  B.  485. 
.  lice  of  ac.  BntllfnjT, 
ne^rT""  i.Rzx  V.  C^.L■^■nEv.  Lent  Aps.  1C09.  N'.  P.  2  Campb.  S9. 

r  '>  ;s  1  '  On  an  indictment  against  Ihe  defendant  fur  undressing  himself  on  the  beacfc, 
|i  ii  a  a\a  ^"'^  bFllhing  in  the  sea  near  inhohited  hou^iCE,  from  which  he  might  Le  distincl- 
^meaaosT  ly  seen,  although  the  houses,  il  appeared  had  been  recently  erected,  and  until 
for  a  ran n  their  erection  it  had  been  usual  for  persons  to  balhe  in  great  nuinbera  at  the 
to  expose  place  in  question,  M'Donald,  C.  H.  ruled,  that  whatever  place  becomes  the 
bie  penou  [laijjtHtion  of  civilized  men,  (here  the  laws  of  decency  must  be  enforced.  And 
•ho'ra  for"  ^^^  Court  of  King's  Bench,  when  the  defendant  was  brought  up  for  judgment, 
thoporpoM  expressed  a  clear  opinion  that  the  ofiencc  was  a  misdemeanor,  and  that  he  had 
ortHibing  been  properly  convicted.  See  2  Sid.  163;  S.  C.  1  Keb.  630;  1  East.  P.  C. 
in  a  spot      c.  1.  s.  1 ;   I  Hawk.  P.  C.  c.  5.  a.  4;  2  Stra.  783, 

where  be  2.  Blundbi-l  y.  C.iTTBRiL...  M.  T.  1821.  K.  B.  5  B.  fc.  A.  26g. 

tJncily"  "  This  was  an  action  of  trespass  brought  against  the  defendant  for  passing 
f^fg_  with  carrrngca  from  some  place  above  high-water-marh  across  that  part  oflhe 

shore  which  lies  between  the  high  and  low-water-marh,  Jorthe  conveyance  of 
Af  Ibere  is  persons  to  and  from  the  water,  lor  the  purpose  of  balhing.  The  piBinlifl  as 
no  com-  i(,^(j  of  (he  manor,  was  the  undoubted  owner  of  the  soil  of  that  part  of  the  shore, 
"■"h*!  t  ""''  ^^^  ""^  exclusive    right  of  fishing  Iliereon  with  slake  nets.      The  defen'd- 

tl^  public  ^"^  *''''  "'"  '■*^'/  "P"^  ^°y  special  custom  or  prescription  for  his  justificatioD; 
te  bathe  id  hut  insisted  on  a  common  law  right  for  all  the  king's  subjects  to  bathe  on  the 
the  Bea,  sea  shore,  and  to  pass  over  it  for  that  purpoi^eon  foot,  and  with  horses  and  car- 
aod  to  paa*  riages;  and  Ibis  right  was  now,  by  the  terras  of  a  special  case,  suhmifled  tolhv 
"h"  *(■"  opinion  oflhe  Court.  West,  J,  differed  from  the  rest  of  Ibeir  lordwhips,  and 
^"  "  observed,  The  delenilant  is  in  this  case,  I  must  hold,  enlillcd  lo  a  verdict.  My 
parpoie  on  opinion  is  founded  on  these  grounds.  The  shore  of  the  sea  is  admitted  to  have 
foot,  and  been  at  one  time  the  properly  of  Ihe  kinn-,  who  held  it  for  all  his  subjects, 
with  horsB  The  soil  cotild,  therefore,  only  be  transferred  subject  to  (his  public  trust.  2, 
■ad  ear  This  right  is  supported  by  analocy.  3.  The  exercise  of  this  privilege  does  not 
*"!"  interfere  with  privsie  property,     4,  The  right  is  borne  out  by  universal  prac- 

tice, 5.  Our  law  books  are  confirmnlorv  oflhe  general  position;  and,  6.  Pol- 
icy requires  it.  First,  then,  I  asserted  that  the  shore  of  the  sea  is  admitted  lo 
have  been  at  one  time  the  properly  of  the  king,  who  held  it  for  alt  his  subjects, 
and  that  the  soil  could  consequently  only  be  transferred  subject  to  this  public 
trust.  A  person  who  will  dispute  Ihe  public  right  now  contended  for  by  the 
defeadanl  must  therefore  establtsh,  firsl,  that  Ihe  king  had  an  exclusive  posses- 
b ion  of  (he  shore  over  which  it  is  said  Ibe  defendant  trespassed,  and  that  a 
right  to  such  exclusive  posscsision  has  been  conveyed  from  the  crown  to  such 
person  l:ut  il  we  go  onto  the  consideration  of  our  second  proposition,  that 
-  this  right  b  supported  by  anelogy,  we  ehall  find  that,  from  the  present  elate  of 
Ibe  ihofe,  the  crown  seems  all   along  to  liave  used  it  subject  to  thb  common 
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ikw  privilag«.  For  iiMtanc«,  the  public,  generally  speaking,  hsve  a  rigbt  to 
fkb  on  the  coaat  and  od  arms  orthe  aea,  and  to  cross  its  shores  for  that  pur- 
pose, ahhough  the  right  may  in  some  few  instancea  have  been  interfered  with 
whera  individuals  claim  under  a  grant  from  the  crown,  or  by  prescription, 
which  presupposes  a  grant.  Some  parts  of  the  shore  are  also  held  excluaivo' 
iy  by  tbe  crown  for  harhours,  warehouBes,  8ic.  But  the  grestest  pari  wna  left  [  2*9  1 
open  as  a  common  highway  between  the  sea  and  the  lana.  From  (he  stale  of 
the  greatest  part  has  arisen  the  general  rule  or  common  law  right;  and  the  state 
of  the  portions  exclusively  occupied  has  occasioned  the  exceptions.  This 
brings  tfs'to  tlie  third  division  of  my  argument,  upon  which  I  rely,  that  the  ex-  ^ 

ercisc-Of- this  privilege  does  neft  interfere  with  private  properly.  Private  in- 
dividual^may  poagcss "advantages  connected  with  the  shore,  Alt  I  say  is,  that 
they  cannot  possess  any  which  can  authorise  them  to  preclude  the  public  froib 
their  permanent  right  of  free  passage  over  it.  The  general  freedom  of  paJ- 
•agB  ovBT  the  shore  is  not  incompatible  with  the  occasional  construction  of 
qaays  or  wharfs,  as  they  are  rarely,  in  point  of  fact,  so  situated  as  to  ofler  any 
real  obstructioa  to  persons  crossing  the  shore  for  a  lawful  purpose.  And  If 
they  should  be  so  situated  as,  instead  of  conducing  to  the  better  use  of  the 
shore,  to  become  actual  obstructions  thertto,  they  mav  be  abated  as  nuisan- 
ces; and  then  it  must  be  recollected  that  it  is  a  general  principle  of  the  Eng- 
lish law,  and  in  fact  of  all  other  laws,  that  private  rights  can  only  be  upheld 
where  their  establishment  is  not  controlled  by  the  laws  legalising  an  important 
public  right  paramount  to  the  Jbrmer.  The  owner  of  the  soil  of  the  shore  may, 
Iherefore,  erect  such  buildings  or  other  things  na  ore  necessary  for  the  carry- 
ing on  of  commerce  and  navigation  on  any  parts  of  the  shore  that  may  be  con- 
veniently used  for  such  erections,  taking  care  to  impede  as  little  as  possible 
the  public  ri^lit  of  way.  The  law  in  these,  as  in  all  other  cases,  li  mi  la  an  A 
balances  opposing  rights,  that  they  may  be  so  enjoyed  as  that  the  esercise  of 
the  one  is  not  injurious  to  the  other.  'Goods,  it  is  tme,  cannot  be  landed  or 
loaded,  except  at  particular  places;  biJt' this  restraint  whs  imposed  by  laws 
made  for  the  revenue,  and  (he  securityof  the  realm,  and  is  not  the  conse- 
quence of  any  rights  in  the  ownera  ofthe  soil  of  tho  shore.  Men  have  landed 
from  boats,  drawn  their  boats  on  the  sands  (luring  their  stay  on  shore,  and  em- 
barked again  in  their  boats.  Pers(ms  have  at  all  times,  and  from  the  earliest 
periods,  walked  or  ridden  on  the  sands;  and  as  many  of  our  moat  valualilecoDi- 
■Don  law  rights  are  only  to  bo  collected  from  the  universal  and  immemorial 
Osage  throughout  Ihe  country,  let  us  examine  our  fourth  position,  and  see  how 
long  the  practice' of  bathing  has  been  considered  as  established  by  custom, 
^ow  unless  in  places  or  at  seasons  vrhejt  parlies  could  not  consistently  with  de- 
cency be  permitted  to  be  naked^  no  one  ever  allemptcd  to  prevent  the  public 
from  bathiop  on  the  sea  shore.  Pesides,  (his  position  is  supported  by  the 
whole  tenor  of  our  law  books;  for  although  there  is  nothing  of  a  decisive 
nature  upon  the  point  esacdy  before  ua  to  be  found  either  in  Ihe  civil  or 
common  law,  yet  the  general  purport  ofthe  authors  who  have  written  either  on 
tho  one  law  or  the  other,  and  who  have  handed  down  to  us  the  established 
Tegulalions  tn  be  adopted  in  our  judicial  system,  co-operate  in  defeating 
the  plaintilTa  right.  We  must,  therefore,  careflilly  examine  the  vari- 
ous statements  of  those  writers,  and  the  opinions  of  our  lawyers  delivered  as 
axioms,  or  to  be  collected  from  universal  usage.  This  right  is,  however,  so  itg- 
portant  to  Ihe  best  interests  ofthe  country,  that  had  not  the  constant  exercise  of 
it  been  sufficient  to  estflblish  it,  th^  legislature  would  no  doubt  have  decjared  it 
lobeinthopeopleof  Ertgland.  Brncton,  lib.  1.  c,  I'2.  s.  6,  says,  "  Publica 
vero  sunt  omnia  fluminn'et  porlus.  Ideoquo  jus  piscandi  omiiibus  communa  r  ooq  -i 
est  in  portu  et  in  RuminibiJa.     Ripatum  ctiam  usus  publicus  est  dejure  genti-    '-  -' 

um  sicut  ipsius  fluminis.'  llaquo  naves  ad  eas  applicare  funea  arborihua  ibi 
natis  religate  onus  ali quod  in'iis  reponere  cuivie  liberum  est  sicui  per  ipsum 
fluvium  navigare;  eed  proprietas  earum  illurum  est  quorum  prediis  adherent 
et  eadem  de  causa  arbores  in  eisdem  nette  eorundcm  aunt;  et  hsc  inteliigenda 
flitU  de  flumioibus  perenibus  quia  temporalia  possunt  esse  privals."    Mr.  Ju#- 
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tice^uller,  in  thecaBeofBatlT.  Herbert,  (3  T.  R.  363.)  speaking  of  tbis  pas- 
sage in  Bracton,  says,  "  that  it  plainly  appears  to  have  been  taken  (roDi  Jua- 
tinian,  and  is  only  part  ofthe  civil  law;  and  whether  or  not  it  has  been  adopt- 
ed by  lite  common  law  ia  to  be  seen  by  looking  into  our  books,  and  there  it  i« 
not  to  be  found."  Lord  Hale,  however,  in  hia  History  of  the  Common  Law, 
inentioTis  Bracton  as  a  good  authority'  But  if  we  look  further  we  shall  find 
this  passage  quoled  by  Callis  as  Knglish  law;  and  I  have  oiten  heard  Lord 
Kenyon  speak  with  great  respect  of  that  writer.  In  Forte scue,  p.  408.  lord 
C.  J.  Parker,  supports  the  same  doctrine,  and  observes,  "  As  tothe  authorttj 
of  Bracton,  to  be  sure  many  things  are  now  altered,  but  there  is  no  colour  to 
say  that  it  was  not  law  at  that  time,  for  there  are  many  things  thai  have  never 
been  altered,  and  are  lawnow."  As  lawisajuat  rule  titting  to  the  existing 
atate  of  things,  it  must  olter  as  the  atate  of  things  to  which  it  relates  alters. 
For  instance,  it  is  objected  that  Bracton  says  that  any  one  may  in  any  river 
fasten  vessels  with  ropes  to  trees  on  the  banks,  and  unload  the  cargoes  on  the 
banks.  Undoubtedly  the  public  csnnot  pretend  to  claim  this  right  in  all  navi- 
gable rivers.  IMany  rivers  have  been  rendered  navigable  since  Bracton 
wrote,  which  in  hia  time  were  private  streams.  Cut  Bracton  speaks  not  of 
newly-marfe  rivers,  but  of  such  as  were  always  navigable,  and  the  banks  of 
which  had  been  as  open  to  the  public  as  their  (valors.  TTiis,  therefore,  distin- 
guishes the  case  of  Ball  V.  Herbert  (ovcr.ruling  Ijord  Raym.  725;  6  Mod. 
163. )  from  the  point  now  before  us.  That  case  only  applied  to  the  banks  of  a 
navigable  river.  The  claim  there  made,  if  maintainable,  would  have  establish- 
ed the  right  to  tow  on  both  sides  of  all  navigable  rivers,  although  this  is  con- 
trary (o  general  practice,  and  aUliough  most  of  the  navigable  rivers  in  the 
kingdom  have  been  made  so  under  the'  diO'erent  -acts  of  parliament  passed  sub- 
sequently to  the  lawful  construction  of  dwelling  houses,  &c.  upon  their  banks, 
where:*  th."^  barren  sands  ofthe  sea  shore,  covered  by  the  sea  every  tide,  are 
no  where  so  appropriated.  The  fact  too,  that  such  acts  have  been  repeatedly 
passed  to  make  rivers  navigable,  and  Jo  appoint  towing  paths  on  their  banks, 
within  certain  limits,  shows  that  such  paths  did  not  previously  exist  at  common 
law.  The  shore  is  not,  however,  free  from  any  particular  law  giving  this  free- 
dom, but  from  the  general  right  of  passage  over  it,  which  the  usage  of  the 
whole  "coast  I  have  previously  mentioned  shows  to  have  been  reserved  for  the 
benefit  of  the  public,  out  ofthe  grant  ofthe  soil  by  the  crown  Having  now, 
therefore,  shown  the  legal  grounds  of  my  judgment,  and  delivered  my  senti- 
-ments  in  favour  ofthe  defendant,  deeming  him  no  trespasser  for  the  reasons 
already  assigned,  I  aliall  now  shortly  notice  why  policy  dictates  that  the  right 

r  aqi  1   ofthe  defendant  to  halhe  in  the  open  sea,  and  to  pass  along  the  locut  tn  qtiofor 

L  -^'  ]    that  purpoBe,Bhouldbc  upheld. 

First,  it  has  been  at  all  times  the  pohcy  of  this  country  to  encourage  navi- 
gation. Now  by  bathing,  those  who  Uve  near  the  sea  are  taught  .(heir  first 
duty  to  assist  mariners  in  distress;  and  besides,  if  judgment  be  given  for  the 
plaintiff,  navigation  will  be  checked,  as  there  are  many  cases  in  which  there 
IS  neither  immediate  necessity,  nor  imminent  danger,  in  which  boats  must  pass 
between  ships  at  sea  and  the  shore,  and  which  cannot  be  -legally  done  if  iha 
defendant  is  a  trespasser,  no  special  statute  or  rule  of  common  law  securing 
the  right  of  passage  over  (he  shore  for  purposes  connected  with  navigation. 
And,  secondly,  bathing  promotes  health,  and  should  not  be  therefore  impeded, 
but  rather  encouragement  given  to  the  practice.  For  these  reasons  I  feet 
bound  to  dissent  from  (he  rest  of  the  Court,  and  hold  that  bathing  in  the  sea, 
(and  as  to  the  right  to  bathe  from  machines,  it  exists  as  lui  accessary  to  the 
general  right,)  is  not  only  lawful,  but  proper,  and  often  necessarj'  for  many  of 
the  inhabitants  of  (his  country.  . 

Sed  per  AbboK,  C.  J.,  and  Beyley  and  Holroyd,  Js.  This  question  had 
been  placed  on  a  broader  ground  than  it  is  necessary  to  argue  it  ;  for  it  has 
been  contended,  that  the  waters  ofthe  sea  are  open  to  all  persons  Ibr  all  law- 
ful purposes,  there  must  be  an  equally  universal  right  of  access  to  them  for  all 
such<purpeseB  over>land  like  the  present     Now,  if  this  general  propowtiea 
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emiW  be  estftbliBSeii,  there  could  be  no  doubt  as  to  the  right  of  the  public  i« 
bathe  in  the  opoa  eea,  and,  aa  an  accessory  to  such  right,  to  traverse  the  shore 
ft*  that  parpose  ;  but  let  ua  eiaraine  the  tenabilily  of  the  grounds  upon  which 
nicfa  a  general  right  must  rest.  The  sea-shore  may  indeed,  by  grant  or  pre- 
•cripIioD,  belong  to  a  subject ;  but  until  (he  contrary  is  known,  the  presump- 
Iwo  b  that  it  belongs  to  the  king.  Many  of  the  king's  rights  are  to  a  certain 
eilent  for  the  benefit  of  the  subject,  and  that  is  the  case  as  to  the  sea,  in  which 
alt  hia  subjects  have  the  right  of  navigation  and  of  6shing  ;  and  the  king  can 
make  no  modern  grants  in  derogation  of  those  rights,  l^eae  rights  are  noti- 
Md  by  Lord  Hale  ;  but  whatever  further  rights,  if  any,  they  may  have  in  the 
tea,  or  in  navigable  rivers,  it  is  a  very  different  question,  whether  they  have, 
or  how  far  they  have,  independently  of  necessity  or  usage,  public  rights  upon 
Iheriiore  (that  ia  to  say,  between  the  high  and  low-iveter-mark),  when  it  is  not 
sea,  or  covered  with  water,  and  especially  when  (aa  in  the  present  case)  it  haa^ 
from  time  intmeraorial  been,  or  has  since  become,  private  property.  True  it  is, 
that  the  public  are  enabled  to  get  upon  the  sea  to  exercise  those  rights  to  which 
they  are  entitled  ;  but  not  only  the  ports  of  the  kingdom,  but  also  public  placed 
fiir  embarking  and  landing  are  in  their  power.  The  case  of  Bagott  v.  Orr 
(2  B.  &.  P.  4TZ.)  bears  ua  out  in  our  position.  The  defendant  there  justified 
trespassing  on  the  rosks  and  Sands  lying  within  the  flowing  and  re-flowing  of 
the  tide,  on  (he  ground  that  every  subject  of  the  realm  had  the  liberty  and  pri- 
vUege  of  getting  and  taking  away  shell-fish  and  shells,  which  had  been  left, 
there  bv  the  tide.  The  general  right  of  the  public  to  take  fish  off  the  sea  was 
idmiUed  in  argument,  but  the  right  to  take  sheila  cast  on  the  shore  was  denied  ; 
•od  it  was  insisted,  besides,  that  the  general  right  was  excluded  where  the 
djore  was  a  parcel  of  a  manor.  The  question  was  at  last  disposed  of,  upon  a 
point  relative  to  the  pleadings  ;  but  the  Court  deeming  the  claim  as  to  the  shells 
»ery  questionable,  the  defendant  amended  by  conlinin^  his  claim  to  the  sea-fish.  [  ^ 
Lord  Hale,  in  his  Treatise  dt  Porlibia  Marii,  p.  51.  says,  that  where  a  party  - 
usloads  where  the  shore  or  tlie  land  adjoining  is  private  property,  unless  upon 
the  person's  own  soil,  or  with  the  leave  of  the  owner  thereof,  who  may  in  such 
ease  take  amends  for  the  trespass  in  unloading  upon  hia  ground,  the  party  devi-  ■ 
■tesfrom  what  is  prescribed  by  law  ;  and  he  then  (p.  53.)  says,  "  in  case  of  ne- 
ceanty,  and  for  the  supply  of  fishermen,  all  places  were  to  that  purpose  and 
end  ports."  Now  this  is  not  consistent  wiih  the  general  right  contended  for, 
as  being  in  the  public,  of  coming  on  the  shore  for  their  purposea  in  general, 
and  as  when  they  please.  A  contrary  rule  may  appear  to  have  been  laid 
down  in  Fitz.  Earre,  93,  which  cites  8  Ed.  4.  c.  19;  but  in  Bro.  Abr.  Cus- 
toms, 45,  the  aame  case  is  more  fully  slated,  where  the  doctrine  appears  to 
hsTe  been  laid  down  ttn  a  question  which  arose  upon  a  custom.  It  may  be, 
hnwevcr,  said,  tltal  the  authority  of  Hracton  in  insurmountable  ;  but  we  must 
hold  that  this  opinion,  be^iidea  being,  aa  we  shall  show,  untenable  in  this  par- 
ticular instance,  cannot  be  noticed,  as  the  variance  between  the  common  law 
and  the  civil  law,  in  other  respects,  as  to  marine  properties  and  rights,  shows 
that  the  civil  law  cannot  be  any  guide,  or  alTord  any  illustration,  to  ua  in  these 
matters.  But  in  the  particular  case  before  us,  Bracton  cannot  be  considered 
as  aa  authority  ;  for  in  the  quotation  from  his  works,  {vide  aiJe,  p.  230. )  men- 
tioned by  Judge  Best,  passages  are  contained  irreconcileabte  with  our  law. 
Can  it  be  said,  that  all  persons  have  a  right  to  fasten  a  ship  to  the  banks  of  a 
river,  or  have  they  a  right  to  tie  ropes  to  the  trees,  or  to  land  goods  on  th« 
baoka  of  every  navigable  river  ?  The  case  of  Ball  v.  Herbert  is  not  a  dis- 
tinct authority  upon  this  point,  inasmuch  as  in  that  case  the  right  of  lowing  waa 
claiioed.  But  the  general  question,  as  to  the  right  of  the  public  on  the  ripa  of 
of  a  navigable  river  was  discussed  ;  and  the  Court  appear  to  have  been  of  opi- 
nion that  the  ripa  of  a  navigable  river  was  not  ptiblici  j'f'«  ;  and  they  therefore 
rirlnallr  over-ruled  the  authority  of  Bracton.  "  And  as  touching  ports,  and 
the  public  right  to  them,"  says  Lord  Hale,  p.  8  J.  "  Eracton  aaith  true,  but 
with  this  allay,  that  the  law  of  £ngland  doth  thus  far  abridge  that  common  li- 
berty of  ports,  that  no  port  can  be  erected  without  the  licence  or  charter  of  th« 
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king,  or  ihat  which  prcBumes  and  BUpposcB  it,  viz.  custom  and  profcriptioa.J* 
So  that  even  the  privilege  to  be  derived  from  porta  cannot  be  in  ili  nature  uni- 
versnl.  And  as  to  porta,  Lord  Hale,  ch,  G.  p.  73.  distinguishes  between  the 
inlereat  of  property,  and  the  interest  of  franchise  ;  and  eajs,  "that  if  A.  hath 
the  ripa  or  bank  of  the  port,  the  king  cannot  grant  liberty  to  unload  on  the  bank 
or  ripa,  wilhoul  hia  consent,  unless  custom  hnth  made  (he  liberty  thereof  free 
W  all,  as  in  many  places  it  is."  Having  thus  shown  that  there  ia  no  general 
right,  such  as  has  been  stated,  let  us  next  examine  upon  what  basis  the  parti- 
cular right  or  privilege  elaimed  inlhe  present  case  is  founded .  In  giving  judg- 
ment upon  this  part  of  the  case,  we  shall  show  that  such  tight  cannot  be  esta- 
blished by  us,  for  the  following  reasons.  It  is  not  supported  either,  1st,  by 
necessity  ;  2d,  by  the  general  usage  of  the  realm  ;  3d_  by  special  usage  ;  nor 
if  it  were,  would  it  follow.  4th,  that  it  was  such  a  common  law  right  as  might 
not  by  prescription  at  least  be  otherwise  appropriated  ;  and  5th,  it  is  contrary 
to  analogy,  and  to  ncknowleged  private  right.  The  impossibility  of  this  sup- 
[  SSI  J  poaed  right  being  founded  upon  necessity,  is  obvious,  na  the  whole  shore  cnn- 
aot  be  necessary  for  its  exercise.  Besides,  it  may  be  desirable  to  apply  parts 
of  the  saa-Hhoro  to  other  purposes.  Nor  is  the  necesaily  of  the  right  eviden- 
ced by  the  general  usage  Of  the  realm  ;  at  all  events,  by  usage  so  extensive 
ihd  uniform,  as  to  form  the  ground  of  a  judicial  decision  ;  and  the  practice  of 
modern  times  cannot  of  ilself  be  looked  upon  as  a  cogent  reason,  the  exercise 
of  the  right  being  probably  permitted  to  remain  undisturbed  by  some  who  may 
-  -  not  think  it  worth  their  while  to  interfere  ;  and  by  others  frorh  interested  too-  ^ 
lives,  occasioned  by  the  increased  value  of  their  lands  by  the  resort  of  compa- 
ny. But  it  ia  unnecessary  Tor  us  to  look  to  tlie  general  usage  of  the  realm  as 
respects  the  privilege  to  batho,  as  in  this  case  it  is  negatived  ;  and  the  defend- 
ant even  allows  that  there  was  no  special  usage.  And  even  if  a  special  custom 
in  the  particular  places  had  t>een  esta&liahed,  still  it  might  be  appropriated. 
General  common  law  rights  are  frequently  appropriated  by  precription  ai  leaat. 
In  Carter  V.  Murcott,  (4  Burr,  'aiea.)  Yalea,  J.  said,  "  by  the  low  of  England, 
what  is  otherwise  common,  may  by  prescription  be  appropriated."     On  Ihat 

5  round,  it  ia  therefore  clear,  that  the  plaintifT,  oa  lord  of  the  manor,  cannot  be 
isturbed  in  a  free  and  exclusive  privilege  of  the  soil,  and  the  cnjoymeat  of 
those  private  rig-hts,  which  would  otherwise  be  invaded  and  rendered  a  com- 
plete nullity  ;  and  to  judge  from  analogy,  that  has  never  been  permitted.  In 
aituatlona  such  as  the  present,  many  acrea  have  been  at  times  gained  from  the 
na  and  converted  to  pasture  and  tillage.  But  how  could  such  improvements 
have  been  made,  or  bow  can  they  he  made  hereafter,  ivithout  the  destruction 
or  infringement  of  this  supposed  right  ?  And  it  is  to  be  observed,  that  wharfs, 
quays,  and  embankments,  and  intakes  from  the  sea,  are  matters  of  public  as 
well  as  private  right;  which,  if  the  defendant's  position  holds  true,  may  be 

Eulled  down,  for  no  length  of  time  can  legahze  a  nuisance,  which  there  must 
a  if  this  right  existed.  But  it  may  be  said,  Ihat  this  argument,  as  to  private 
right,  is  broken  down  by  those  passages  contained  in  Lord  Hale's  treatise  Dt 
Jure  Juarit,  in  which  it  iit  laid  down  that  thp  j«»  priratum  that  is  acquired  to 
the  subject,  either  by  habit  or  prescription,  must  not  prejudice  the  jia  pvb- 
ticum  wherewith  public  rivers  and  arms  of  (he  sea  are  affected  for  public  use, 
These  obaervations,  however,  leave  ihe  question  untouched  ;  as  Hale  doea 
not  define  what  the  jiii  pttblicvm  ia,  which  ia  the  very  thing  we  have  now  to 
pronounce  judgment  with  reference  to.  For  these  rea'rons,  and  aware  that 
material  inconvenience  cannot  accrue  to  the  public,  as  in  those  places  in  which 
convenience  has  required  the  right,  and  it  has  continued  from  the  time  of  legal 
memory,  there  will  be  a  right  by  cuatom,  and  where  that  is  not  the  case,  the 
crown  or  jls  grantees  are  not  likely  to  withhold  it  upon  proper  terms,  and  un-, 
der  proper  regulations,  we  mast  give  the  judgment  for  the  plainlifl".  See  6 
Rep.  107  ;  Dyer.  3?6  ;  the  Attorney  General  v.  Roll,  cited  Hale,  p.  2T  ;  1 
Ves.  sen.  115  ;  2  M.  &.  S.  3fi  1  ;  2  B.  &.  P.  472  ;  Grotiua  de  Jure  Fell!  et  P»- 
cia,  c.  2.  8.  3  &  4  ;  I  Mod.  105  ;  Just.  Inst.  lib.  2.  tit.  I.  a.  2.  &  4. 
Hatters,  See  tit    AianHand  Bttnerg. 
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BattU,  See  lit.  Dutl.  Keeping  ■ 

Mattie,  SCvfal  fin.     See  an/e,  vol.  i.  A-dmI,  p.  732.  not*.  J'"""?. 

Kei  y.  \Vii.i.i*M5.  M.  T.  niO.  K.  B.  1  Salk  384.  „hioh  ./« 

This  was  BD  indiclmeDt  agaiast  huflbaod  ai>d  wifo  for  keepiag  commuii,  do-  me  caatrt 
Muin.  ■Anglice,  a  common  bawdy-house.      Upon  motion  to  quash  it,  the  objee-  "'^l  ^^ 
tioa  was,  thtit  the  keeping  n  house  could  not  be  the  keeping  of  the  wife  any  B"''')"  *• 
more  than  it  is  the  keeping  of  tlia  servant.      But-  to  this  it  was  answered,  and  'fMr'toie 
resolved  hy  the  Court,  that  the  wife  may  be  guilty  and  commit  a  crime  with  her 
husband,  and  that  that  crime  is  joint  and  several.     Husband  and  wife  may    [  23 1  ] 
commit  a  trospass,  murder,  treason,  &c.       Keepiag  a  bawdy-house  is  a  com-  j    *!  "'1- 
moQ  nuisance,  and  the  indlclment  for  keeping  ia  ■  charge  against  them  for  this  ijgku  r  " 
nuisance.      The  keeping   Is  not   to  bo  underatood  ofhaving  or  rentmg  in  point  the  eipenie 
of  properly,  for  in   that  sense  the  wife  cannot   keep  it ,'  but  the  keepioj  here  in  ofa  de 
the  goTerniog  and  managing  a  house  in  such  a  disorderly  manner  (is  to  t>e  ■  feuce  upon 
jinisancej  and  the  wife  may  have  a  share  in  the  managemeot  of  a  dieoiderlr  ""  '"^'°' 
house  as  well  as  the  huabaod.  "?"'», . 

2.  Shepherd  v.  Mackoul.  f.I.T-  1813.  K,  B.  N.  P.  3  Camp.  326.  wire,  ft" 

In  an  action  by  the  plaintiff,  an  attorney,  for  busineas  done,  it  appeared  that  keoptaga 
he  had  been  employed  by  the  defendant's  ^vife  in  defending  her  upon  an  in-  bawdj' 
dictment  for  keeping  a  house  of  iil-fame,  which  she  had  beencoQipelled  to  do  in  '"■"jo,  ^ 
eonsequenco  of  her  husband  having  abandoned  her,  and  of  which  fact  he  was  "  "™  'i"  'P 
cognizant.     Per  Lwd  ElUiib.nvug'i,  C.  J.     Tlio  plaintifl  is  entitled  to  recover  £«  wJ  pri 
as  the  defendant  knew  and  approved  ofthe   business  his  wife  carried   on,  and  v^ta  her  w 
was  aware  ofthe  precaution   without  expressing  any  dissent  to  the  plaintilfB  doing, 
defending  her;  from  which  circumstances  I  think  a  promise  may  be  inferred. 
3.  Regi.s-a  v.  Peirsox.  T,  T.  1705,  K,  B.  2  Ld.  Raym.  1197;  S.  C.  1  Salk. 

382.  ""■  periOB 

It  was  agreed  bolh  by  the  Court  and  counsel,  in  this  case,  thai  if  a  person  jojf^p'j'j 
be  only  a  lodger  in  a  house,  yet  if  she  make  use  of  hor  room  for  the  entertain-  have  hut  « 
ing  and  accommodating  people  in  the  way  of  a  bawdy-house,  it  would  be  keep-  lingle  raaa) 
ing  of  a  bawdv-house  as  much  b«  if  she  had  the  whole  ofthe  house.  it  will  be  ■ 

4.   Clarke  v.  Rice.  T.  T.  1818.  K.  11.  1  I(.  &  A.  694.  kaoping  of 

This  was  an  action  of  debt  on  the  statute  of  25  Geo.  2.  c.  36,  s,  13.  to  which  t  '"'"'J 
the  general  isoue  was  pleaded,  brought  by  an  inhabitant  ofthe  pariah  of  A.  B.  „iQeh'ai  if 
gainst  the  overseer  of  such  parish,  in  consequence  of  his  having  refuBed  to  the  whole 
pay  to  the  plaintiiftho  sum  of  10/.,  which  ia  directed  by  that  act  to  be  paid  to  boow  were 
any  two  inhabitants  (in  this  case  another  inhabitant  had  acted  with  tbe  plain-  occupied, 
li:f  (who  should  give  information  that  should  lead  to  the  conviction   of  a  per-  To  satitU 
•on  keeping  a  bawdy-house  there.     The  act,  after  premising  that  it  was  passed  ihetwo  in 
in  order  to   encourage   prosoc  til  ions  against  persons   keeping  bawdy-houses,  b«bit«ntito 
gaming  houses,  or  other  disorderly  bouses,  enacts,  that  if  any  two  inhabitants  ^    '^^ 
of  any  parish  or  place,  paying  scot,  and  bearing  lot  therein,  do  give  notice  in  ,^„fortli« 
writing  lo  any  constable,  or  other  peace  officer  of  the  like  Jiature,  where  there  „„,  phtb- 
iano  constable,  of  such  parish  or  place,  of  any  person  keeping  a  bawdy  house,  blennder 
gaming  house,  or  any  other  disorderly  bouse,  in  such  parish  or  place;  the  con-  theasGaa. 
stable  or  such  officer  as  atToresaid,  so  receiving  such  notice,  shall  forthwith  go  ^' "'  '^' . 
with  such  inhabitants  to  one  of  hia  majesty's  justices  ofthe  peace,  ofthe  coun-  f^  o<>b*i« 
ty,  city,  rdiing,  division,  or  liberty,  in  which  such  parish  or  place  does  lie,  and  {„.  ,  bm- 
shall,  upon  such  inhabitants  making  oath  before  such  justices  that  they  do  be-  dy  hoiua 
liere  the  contents  of  such  notice,  to  be  true,  and  entering  into  a  recogniEance,  it  w»  boU 
b  the  penal  sjjm  of  20/.  each,  to  give  or  produce  material  evidanoe  against  d"".  priot 
such  person  for  such  olTenfio,  enter  into  a  recognizance  in  the  penal  sum  of  gJ^V^W 
301.  to  projecuie  with  c.Tect  such  person  for  such  offence,  at  'he  next  general  j,  „,„,  „ 
or  quarter  sessioud  of  the  peace,  or  at  the  next  assizes  to  bo  holden  for  the  coun-  pear  ihai 

*  la  a  cuRiman  nai»nce,  u  il  endnng.oni ihe  pabtie  peace,  bj  drawing  logsthet  diieo- 
lile  Bod  deb.'iuehed  penoas,  and  also  bn*  in  apparent  landancy  to  corrnpl  tlie  mannen  of 
bMliieioby  sucb  an  open  pro renion  oflevrdaon;  1  Hawk.  P.  C.  C.  74.  ti.  B.  S.iSBae. 
Ab.2;  S  Inic:  201,  1  Salk.  S88. 
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Mcb  proM  (y,  in  which  such  parial){or  place  does  lie,  as  to  the  said  joMices  shall  seem  ineet; 
'"''?"  '""  and  fluoh  coostable  or  other  officer  shall  be  allowed  alt  the  reasonable  espen- 
bVthe  d™  "**  of  such  proaecutioD,  to  be  ascertained  by  any  two  juutices  of  the  .peace  of 
par  afficgr  the  county,  city,  riding,  division,  or  liberty,  where  ihe  ofTetice  shall  have  been 
viz.  ihs  pa  committed,  nnd  shall  be  paid  the  same  by  (he  oversecrii  of  the  poor  of  eiicb  pa- 
riah ooniu  rish  or  place;  and  in  case  such  person  shall  be  convicted  of  such  offence,  tEi4 
'*'*'  overseers  of  the  poor  of  such  parish  or  place  shall  forthwith  pay  the  sum  of  I0(. 

to  each  of  such  inhabitants;  nnd  in  case  such  overseers  shHll  neglect  or  refiife 
to  pay  to  such  constable  or  other  officer  such  expenses  of  the  pronecufion  as 
.  aforesaid,  or  shall  neglect  or  refuse  to  pay  upon  demand,  the  said  sunui  of  101. 
and  10/.  auch  overseers,  and  each  of  them,  shall  forfeit  to  the  person  entitled 
to  the  same  double  the  sum  so  relbsed  or  neglected  to  be  paid.  *  It  appeared, 
>■  ^     however,  that  in  this  case  the  proseuution  had  been  conducted  by  the  two  in- 

habitants, of  whom  the  plaint  iti  was  one,  and  not  by  the  constable;  andthede- 
mand  of  (he  101.  made  upon  the  overseors,  staled  the  prosecution  to  have  been 
BO  conducted.  At  the  trial, 'it  was  consequently  objected,  that  the  action  wiia 
not  sustainable',  that  the  inhabitants  had  no  right  to  lake  the  benefit  ofthe  act, 
having  taken  the  conduct  of  the  prosecution  upon  themselves,  whereas  the  act 
directed  the  constable  to  prosecute.     Nonsuit.     Rule  nin  to  set  it  aside. 

Ptr  Ctw.  The  prosecution  was  not  carried  oa  as  the  act  of  parliament  pre- 
scribes, for  all  thai  the  constable  did  in  this  case  was  to  enter  into  a  recogni- 
zance, but  the  prnsocution  itself  was  not  conducted  by  him.  From  the  act  it 
will  be  observed,  that  the  constable  is  to  be  allowed  the  eipeases  of  the  prowe- 
cution;  and  upon  conviction,  the  two  inhabitants  are  to  be  paid  (not  the  ex- 
penses of  prosecution,)  but  only  tbe  sum  of  101.  The  seventh  section  of  fb« 
act  even  imposes  a  penalty  on  him,  if  he  be  wilfully  negligent  in  carrying  on 
the  prosecuiioQ.  It  dearly,  therefore,  appears  to  have  been  the  intention  oC 
the- legislature  that  the  prosecution  should  be  conducted  by  the  parish  consta- 
ble, and  not  by  the  two  inhabitants;  and  the  plaintilTcannot  be  entitled  to  reco- 
ver this  penalty  under  the  act  of  parliament .  The  demand  too  was  not  Tight' 
ly  made.  It  did  not  show  the  plaintiffs  to  he  entitled  to  the  101.  under  the  act 
of  parliament,  for  the  notice  given  to  tho  overseer  was,  that  the  prosecution 
had  been  carried  on  by  tbe  inhabitant's,  nothing  being  said  ofthe  constable; 
which  cannot  be  said  to  be  sufficient  in  a  case  where  the  party  neglecting  to 
comply  with  the  demand  incurs  a  penalty,  and  where,  therefore,  tbe  words  of 
theactmusthe  strictly  complied  with.  The  policy  of  our  judgment  must  b« 
also  evident;  for  it  is  manifest  that  tbe  constable,  as  a  public  officer,  would 
probably  feel  himself  more  bound  to  collect  all  the  evidence  posmble,  than  prt- 
vate  individual,  who  might,  from  collusion  with  the  offender,  be  an  impedi- 
ment to  the  furtherance  of  the  objects  of  the  act  of  parliament. — Rnle  di»- 
(^arged. 
BrtM  i"-  Regina  v.  PiEnsoff.  T.  T.  1704.  K.  K.  2  Ld.  Ravm:  1197.  S.  C.  I  Salk. 
iDCielneot  «ga 

Z^Mainad  -*■  ""■''  oferror  of  a  judgment  given  by  the  justices  ofthe  peace,  at  M.,  upon 
agiiint  a  an  indictment  which  set  forth  Ihat  the  defendant,  on  such  a  day  and  year,  and 
MTHD  Tor  at  divers  other  days  at  such  a  place, /u>(  tt  adhue  at  conuatmU  Una,  Atglice, 
B^'"S  ■  '  a  common  bawd,  d  pro  commodo  el  luero  tuo  propria  adlunc  ef  ifndem  gvoadam 
1^1°^'"  .  maU  ^aptmiiupenontu,  lam  komifteM,  quam  mttlieria  m  diveni*  domibtu  boMuui- 
p^j^j'i  "  ri6i«  convefiire  tcortalvmem  elfomicationein  commiiUre  adhmc  tt  ibidem  iHtinfe 
ni<m  iDd  proevratnl,inconletnptum,l{c.  To  this  Indictment  the  defendant  pleaded  not 
WBman  to  •  Tbu  set  wu  made  perpetiia]  bj  tha  IB  Gso.  I,  o.  19,  But  b;  68  Geo,  8.  c.  TO.  b.  7. 
mot  togs  B  copf  of  the  aolica  which  shall  bs  given  to  lach  cooitabla  nndei  2S  Geo.  I.  c.  86.  *.  6. 
tlMT  to  absll  abo  be  lervad  on,  or  lell  at  tha  place  of  abode  of  tho  over«esn  of  Ihe  poor,  or  on* 

•omnit  for  of  Ihem;  and  auch  avorsaara  ihall  be  anmmoDed,  nr  have  reamaabie  notice  to  altend  before 
nioatioa,  two  jniticee,  before  whom  anoh  conatable  ahall  hare  notice  ta  attend;  and  if  xkej  ihdJl 
■inaa  tha  .  then  and  there  enter  into 'iceh  recognizance  la  proMcnte,  aa  the  conitable  ii  bj  inch 
indicloient  aot  rcinired  to  enter  into,  then  ro oh  conitable  ihall  not  be  retgnired  to  enter  inlo  meh  re- 
•huntd  ba  eognianca;  bat  if  the;  n^eet  to  attend,  or  atiall  alland,  and  decline,  or  refue  lo  aoMr 
for  keeping  into  inch  iBcogaizince,  then  aach  constable  ahall  enter  into  aame,  and  ihall  proaecnte,  an4 
ba  entitled  lo  nli  eipenaea,  to  be  allowed  aa  o,  l.s,  8  greeted. 
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■Hlltjr,  and  wai  convicted  and  fined  100/.  And  (h«  judgment  vraa  reversed,  ■  biwdj 
for  the  indictment  ought  to  have  been  for  keeping  a  common  bawdy  house.  But  p°",t!. 
whal  ia  charged  in  this  iadictmeat  is  but  solicitation  of  chaatit/,  which  is  a  spi-  j,^^^  ^|^^^ 
ritaal  ofTence,  and  not  inquirable  or  punishable  at  common  law.  The  counsel  uiioB  of  ' 
relied  on  the  diSerence  io.one  Roll  44.  n.  8  9.,  where  it  is  resi)lyed,thnl  say-chutity  ii 
ilig  a  woman  is  a  bawd,  no  action  will  lie  at  common  law;  Stra.  1 100;  10  Mod.  poDiabable 
SA;  otherwise  if  you  say  she  is  a  bawd,  and  keeps  a  bawdy-bouse,  because  '°^'  ^ 
tlut  is  an  oSence  inquirable  and  punishable  in  a  leet.  cdarti 

By  the  25  Geo.  2.  c,  36,  s.  8.  it  is  eoacted,  that  an^  person  who  shall  appear  The  party 
to  act  as  master  or  mistress,  or  person  hariog  the  maDagemeal  of  any  disor-  ■ciing  u 
deHy  house,  ahail  be  deemed  the  Iceeper,  and  be  prosecuted  and  punished  ac-  keepei 
eoKUogly,  though  not  the  real  owner.     By  section  9,  it  is  enacted  also,  that  *'""  **' 
any  penoo  may  Rive  evidence  in  such  prosecution  of  any  disorderly  house  on ,  "1™^^,  " 
either  side,  although  he  be  an  inhabitant  of  such  parish.     And,  /^^  inhahi- 

By  section  10  it  ia  further  enacted,  that' no  indictment  preferred  agaiast  the  tant  of  the 
kaepsr  of  any  such  disorderly  house  shall  be  removed  by  certiorari  into  any  p*ri«h  nny 
other  conrt;  but  the  same  shell  be  sued,  and  the   penalty  determined  at  lhe''"wit- 
qnartersesaions  or  assizes  where  the  indictment  is  preferred,  unless  the  C<*"''>  T^detar- 
•a  cause  Bbown,  shall  a^ourn  the  same.  tninoiion  of 

6.  Rex  v.  Dayieb.  E.  T.  1794.  K.  B.  5  T.  R.  626.  iheqwrt^r 

An  indictment  being  found  at  the  assizes  against  the  defendant^  for  keeping  •eu^om  u 
atfiaorderlyhouse,  the  question  was,  whether  the  erown  was  precluded  by  the*"*'-  ""- 
S5Gea.  2.  c,  S.  a.  10.  [i^pra)  from  removing  the  same  by  cerlioran?  Thej^""" 
Coart  said,  that  the  general  words  in  the  10th  section  did  not  restrain  the  crown  ^^Ig^^^ 
from  reiDoviag  the  indictment  by  certiorari,  there  being  nothing  in  the  act  to  The  tOib 
ahow  that  the  legislature  intended  that  the  crown  should  be  bound  by  it,  uet.  of  the 

JtraOUS.  See  tits,  ^rrevi;  Officer.  preceding 

ileacon.  See  tit.  Ugki-imu,>.  ■'i"''',f!r 

SeaStS-  See  tits.   CailU;  Chw.  f  MR  1 

iteSfora  aetael  art-  J^^*  ^ 

I.  Tua  Kino  v.  the  CoxsBRVATOk  of  rae  Grsat  Fens,  cat.led  the   Bed-  crown. 
roRO  Level.  E.  T.  1805.  K.  B.  6  East.  356;  S.  C.  2  Smith.  63». 

This  was  an  application  for  a  mandamiu  to  admit  and  swear  A.  B.  registrar  By  the 
of  the  corporation  of  (he  Bedford  Level.     The  afRdavit  of  A,  B.  stated,   thatdamhof 
the  governors,  bailifTs,  and  commonalty  of  the  conservators  of  the  Great  Level ""  pf'oci- 
ofthe  Fens  was  incorporated  by  an  act  passed  in  the  16th  of  Charles  the  Se- J'^^.'^J^j 
cond  entitled  "An  Act  for  settling  the  Draining  of  the  Great  Level  of  the  Fens  i],gBgj(-gfj 
called  Bedford  Level,"  which  reciting  that  95,000  acres  of  land  were  there  Level  Act, 
vested  in  F.,  Earl  of  Bedford,  and  his  adventurers   and   participants,  enacted  16  Cer.  2. 
that  he  and  bis  heirs  and  assigns,  and  the  said  adventurers,  ahould  be  a  corpo- '  ^V'^f* 
ration;  and  that  the  said  corporation  Bhould  meet  as  often  as  they  pleased,  *"'lp„,j*    "j^ 
appoint  a  registrar  and  other  officers,  and  that  none  of  the  commonalty  should  [rar  „i^ 
have  voices  that  had  not  100  acresof  the  said  land;  and  that  all   conveyances  .^  that 
of  the  said  land  entered  with  the  registrar,  should  be  of  force  to  convey  a  free-  landi  held  . 
bold  as  if  the  same  were  enrolled,  within  six  months,  in  the  King's  Bench;  and  by  convey- 
no  grant  or  conveyance  should  be  of  force  but  from  the  time   it  ahould  be  so  "^,!!' J^ 
entered,  ^-c.     Thot  the  usage  of  the  said  corporation  appeared  from  the  books  |j^  ^^^^^  ' 
to  be  to  hold  a  court  annually,  to  elect  a  registrar  and  other   ofHcers;  that    C.  ,|,at  time, 

•  8*  ifapereanii  indicted  forfreqiiDntiiig  «  bnwdy  honee,  it  mniit  nppenr  that  he  kaen  end  liefor* 
it  to  be  raoh  a  hooM,  and  it  mut  ba  -eipTeiily  alleged  ihst  it  ii  a  b&wdy-hoQ'e,  noi  not 
Ibatitisiiupected  10  bsdo;  10  Wood.  li»I.  b.  3.  e.  S.  Any  number  of  penona  may  ba 
iielnded  ia  ihe  time  indiclnieal,  for  keeping  differenl  disorderly  hou^s,  itallng  that  they 
teterally  kepi,  &c.  sach  bonses;  1  HalaP-  C.  174-  It  ^ee me  thai  i I  ia  uecesiary  to  aisle 
where  iba  honae  is  lilaale,  and  Ihe  time,  ao  as  to  innke  a  particular  atatemenl,  of  iha 
■ftoce,  irhLch  tithe  A»}iing' of  the  house;  I  T.  R.  T64.  But  patticnlar  facia  need  not  be 
rtaled;  aiul  thoagh  a  charge  is  iboagenanl,  yet  at  tbe  trial  evidence  Diay  be  given  of  par- 
ticilar  ficu,    and  of  the  particalar  (ime  of  doing  itaem;  2  Alk.  339. 

f  On  an  indictment  for  keeping  a  disorderly  boase,  a  female  wilnen  sivore,  that  she 
WIS  the  wife  of  a  sailor,  and  daring  herhnaband's  sbsenee  ont  of  the  realm  abe  had  often 
freitilRted  heraelf  there.  Lord  Raymond,  C.  J.  said,  it  wu*  an  odious  piece  of  evidflDca, 
aod  oaght  not  to  ba  beard-,  8  Burn.  J,  2iT.  23edit.  cited. 
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'  "•"  *'««D.  was  rnaay  years  regiatrar;  that  in  1804  the  corporation  elected  him  regU- 
nol 'entiilo  ^'"'  *''''  "  ^"'"H'  <*'  '0<"-  ■  y^ar,  and  E.  F.  Deputy-registrar,  without  a  sa- 
Ihe  propri-  '^''y'  "'"'  *'"''  C-  D.  died  the  I8th  of  Deoember,  1804.  That  on  the  lllh  of 
•ton  lo  April,  1805,  there  miean  electicm  for  the  office  of  registrar;  that  A.  B,  and 
-TOieai  -  one  G.  H,  were  the  candidates;  thai  A,  B.  frequently  objected  to  the  admis- 
Mcb  alec-  sion  of  votes  which  arose  from  lands  conveyed  by  deeds  registered  [ly  the  said 
"'"'■  deputy-registrar  after  the  death  of  Ihe  late  C.  D.    end  not  before;  that  certain 

parlies  tendered  Iheir  votes  for  G.  H.  and  were  objected  lo  an  that  groundr 
and  Ihey  appeared  to  be  BO  entered;  that  at  the  close  of  the  poll  by  consent, 
there  was  R  scrutiny,  and,  apon  argument,  all  the  said  votes  were  ordered  t<r 
be  added  to  the  voles  for  G.  H.,  and  one  voter  of  the  like  nature  for  A.  B., 
and  the  nurabem  were  for  G.  H.  82,  and  for  A.  B.  80;  whereas,  if  the  eaid 
votes  had  not  been  allowed,  there  would  have  been  80  for  A.  B.  and  70  for  G. 
H.  But  the  affidavits  on  the  other  hand  stated,  that  the  first  person  to  whom 
Ih'e  objection,  ifany,  applied,  who  proffered  his  vote  at  the  election,  tendered 
it  for  A.  B',  and  was  accepted  by  the  corporation  sa  a  good  vote,  with  full  know- 
ledge by  all  the  parties  present  of  the  circumstances  under  which  tiie  title  waa 
registered;  and  other  objections,  which  were  now  said  to  lie  against  several 
voters  for  A.  B.,  were  reserved  for  future  discussion.  Per  Vw:  The  only 
question  of  any  importance  in  this  case  is,  whether  E,  F.  was  a  registrar  de 
facio  at  the  time  of  these  registers,  made  afier  (he  death  of  C.  D.,  k  we  think 
he  cannot  be  so  considered.  We  think  he  tnust  be  considered  as  a  dcpnly- 
I  agg  -]  r^isfrar,  and  a  deputy  must  be  presumed  to  act  under  the  assent  and  control 
ouiia  principal;  and,  as  a  necessary  consequence,  afler  the  death  of  .his  prin- 
cipal, whose  assent  can  no  longer  be  presumed,  his  authority  is  determined. — 
With  respect  to  an  officer  He  facto,  the  question  is,  whether  he  has  such  a  co- 
lourable authority,  into  which  the  personswho  areto  act  upon  it  cannot  exa- 
mine, as  to  induce  them  to  register  their  deeds  with  him,  or  do  such  acts  as^he 
assumes  power  to  do;  for  an  oflicer  de  facto  is  one  who  has  the  reputation  of 
being  the  legal  and  well-authorised  officer.  Tut  in  this  case  E.  F.  was  never 
more  than  deputy;  and,  therefore,  after  the  death  of  his  principal,  he  could  ne- 
ver have  the  reputation  of  being  entitled  to  register  deeds,  for  this  reputation 
must  clearly  have  ceased  when  it  was  known  that  C  D.  was  dead.  Sow  C. 
D.  died  in  December,  )834,  and  the  election  was  not  until  April  the  15lh, 
1805,  and  some  oftheae  registers  were  made  just  previous  lo  the  election.  Am 
lo  the  case  in  Moor.  1 13.  it  is  not  an  authority  lor  this  purpose.  That  case, 
where  Manwood  says,  "  if  one  who  has  colour,  but  no  right,  does  nn  act  that 
u  good  as  undcr-eteward,  when  the  steward  is  dead,"  must  be  understood  of 
one  acting  before  the  death  oflhe  principal  ia  known;  for  if  that  was  known, 
how  coutd  he  have  colour  of  authority?  This  doctrine  of  Manwood's  is  in- 
deed no  mure  than  was  law  in  respect  of  all  judicial  officers. — Rule  abRolute. 
See  Com,  Dig.  tit.  Officer,  D.  2.  cited  9  Rep.  48;  1 1  id.  4;  Flow.  377;  I 
Str.  U99;  2  id.  1213;  3  Furr.  1821;  Sir  W.  Jones.  311;  Cro.  Car.  280. 
Thenoo-  560;  4  Mod.  17;  2  Salk.  465;  1  Ld.  Raym.  661;  1  T.  R.  396;  2  id,  ii69j  4 
compliaiicBid.  881.  699. 

wiibiUo  2.  HoDSos  V.  Smirpf..  M.  T,  1808.  K.  R.  TO  East.  550. 

Bedford '  '^'''^  "'"'  ^"  "<^*'''"  again^■t  a  lessee  of  land  situated  in  the  redfor'd  Level, 
Loval  Acl,*'""  *  breach  of  covenant  in  not  repairing.  Defendant  relied,  as  a  defence, 
requiring  upen  the  fact  of  the  lease  not  having  been  registered  according  to  the  terms 
leaiMof  of  (be  Bedford  Level  Act,  (l5Car.2c.  17.)  jwhich  directs  js.  8.)  that  no 
land  com-  j^ngo^  j[g_  of  (he  same  (e.tcept  leases  for  seven  years  and  under  in  posses- 
!^  7oVii^  "''"')  ^^°"^^  *■«  o*"  *<"■<'«'  ''"*  '"'■°'"  '''^  'i™^  ''  should  bo  entered  with  ihe  reg's- 
ioiuTo'ho '"r,  one  of  the  officers  named  in  the  corporation,  Stc.  Sed  per  cvr.  The 
tegiiteced,  object  of  this  registry  act  is,  like  that  of  all  others,  to  protect  the  title  of  third 
doss  cot  persons,  but  not  to  enable  the  parties  themselves  to  set  it  up  against  their 
avoid  tuch  Q^„  aotg^  jtlj^jgjg  g  general  rule,  thnt  a  tenant  shall  not  he  permitted  to  set 
u  IcKBs  ■■  objection  to  the  title  ofhis  landlord  under  whom  he  holds. — Judgment 

l.adl"d  fo'  plaintitf.  See  2  T.  R.  749  ;  5  id.  4  ,■  8  id.  437  ;  1  Eatt.  244  ,■  2  id.  467. 
and  t«a«iit.     IStttii-     See  tit.  Treer. 
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Mttv  snB  mU-  The.hip- 

].  Ret.  V.  CooKsofT.  M.  T.  I8I2.  K.  B.  16  East.  316.  p  of  beer 

Rule  »t«  for  a  mandamvt  to  the  colloclor  of  the  exciae  at  Liverpool,  to  ad-  ,^'jon^°pJ,, 
niniater  to  a  shipper  of  beer,  on  which  the  duty  had  been  paid,  and  which    r  o.[0  1 
was  shipped  for  exportation   to  the   West  Indies,  the  oath    appointed   hy  the  tj[|,^  ,„', 
S8  Geo.  3.  c.  51.  s.  4.  in  order  to  entitle  him  to  obtain  a  drawback  on  such  draw 
beer.     It  was  objected,  that  the  whole  quatilily  of  beer  nhippcd  was  no  more  hnck,* 
thui  adequate   to  the  consumption'or  the   crew  during  the  voyage,  on  which  ,*"''"'"^  •>" 
ito  drawback  is  allowed.     The  general  question  rnised  was,  whether  'he  |^*^"^"' 
geperal  shipper  of  beer  for  expoKation  was  not  entitled  to  the  drawback  until  <jg,,ijoD  ont 
the  master  should  have  shipped  sufiicient  for  the  consumption  of  iho  voyage,  of  »nch 
or  paid  the  duty  on  such  quantity.      It  appeared,  that  although  the   point  had  drawback, 
not  before  occurred  in  the  port  of  Liverpool,  yet  that  in  the  port  of  Tendon  it  '"  rMpe" 
had  been  the  invariable  practice  to  deduni,  in  making  out  debentures,  for  the  °    '"7       . 
drawback  on  beer  exported;  a  cerlain  quRntity  for  the  stores  of  the  ship,  and  ^nchbeer" 
only  allow  the  drawback  on  the   residue.      It  was  contended,  that  the  rule  ihui  oiaj 
ought  not  to  be  made  absolute,  inasmuch  aa  (he  establishment  of  the  same  be  proba 
practice  in  the   port  of  Liverpool   as  esisled  in  the   port   of  London,  would  bly  conra 
obviate  fraud,  as  it  would   prevent  masters  of  vessels  niiipping  beer,  as  mer-™      °i™'  , 
chandize  for  exportation  and  foreign  consumption,  in  order  (o  get  the  draw-  ,gg„[  j„ 
back,  and    afterwards  using  it   ns  sea  stores.      Per   Cii,'.      The   right  to  the  „|,jeii  ii  ■• 
drawback  attaches  on  shippmg  the  beer  on  hoard,  and  cannot  be  diveMed  by  ■bipped. 
(he  probability  of  the  master's  afterwards  using  it  on  board.     The  excise  offi- 
cers must  recover  from  the  master,  what  he  is  bound  lo  pay,  in  re^^pect  of  the 
quantity  of  beer  charged  in  the   victualling  bill   for   the   consumption  of  the 
voyage,  or  likely  to  be  consumed  iluring   the   voyage,   and  may  prevent  him 
clearing  out  until  he  complies  withthe  regulations  sjieeilied  by  the  legislature. 
Rule  absolute.      See  12  Car.  €.  i.  15.  IG.  17  ;   1   W.  Sf  M.  c.  '22. 

•Tba  43  Geo.  3.  S.  69.  ■.  1.  repeslad  ■!!  drawbacks  as  well  at  duties  ofeidae  in  forca 
M  the  lime  of  paniag  that  act,  and  HDbatilaled  others  in  ihcir  itead.  Beer  or  nie,  for 
which  the  duly  ha*  been  paid  when  exported  In  Rircign  pirta  as  merchandize,  if  above 
ISt  ihe  barrel,  excliuivety  of  tbs  duty,  nnd  nol  behi«  in'opnuny  ale  mentioned  ia  the  7lb 
article  of  the  treaty  of  Itniira  with  Scollind,  ia  enlilled  lo  n  drawbuck  of  ISs.  Il<^.  Ihe 
barrel ;  43  Geo.  B.  c.  69  ;  gee  BB  Ceo.  3  c.  108.  In  order  lo  oblaiti  the  driiwbneh,  it 
MDit  be  eiporled  aud  ahipped  in  the  prewnce  of  a  sworn  gflugcr,  or  other  anorn  oBicer 
appointed  by  the  eoniniissionera  of  excise,  (after  nolice  given  at  the  excise  oflipe  within 
tba  limiu  of  which  it  wa*  brewed,  of  Ihe  place  where  it  is  to  be  aliipped).  find  the  gnageT 
or  officer  is  to  certify  the  quantity  shipped  ofi'  to  the  conimi^ai oners  and  aliieets  of  eiciae 
where  ibe  entry  is  made,  whoae  duty  it  i',  after  proof  that  the  dniiea  have  been  charged 
•r  piid,  to  make  ihe  allowance  or  drawback  for  the  same  to  the  brewer,  within  one  month 
after  eiportatioa  ;  I  Geo.  8.  o.  7.  Before  any  drawback  is  recived  for  beer  entered  for 
nportation,  in  order  to  obtain  the  drawback,  Iho  brewer  or  his  known  servint,  or  tho 
eiporter  or  hia  known  aervanl,  ai  Ibe  cnse  may  require,  most  lake  an  oath  un  the  deben- 
tare  before  one  or  more  of  the  oommissionera  nf  eiti*e,  or  fcefoio  Ibe  proper  collector,  or 
other  officer  of  eic-js,  ainlin;!;  thai  ihe  speci6ed  nnmbei  of  bnrrula  of  strong  beer  was  pot 

ii)  part  thereof  for  the  ship's  nao,  and  that  th3  eiciae  duly  haa  been  charged  on  the  beer 
.  asilrong  ;  88  Geo.  8.  c.  64.  a.  4  ;  aee  69  Ceo.  8.  0.  53.  s.  157    Uhcn  tlie  exporter  is  not 

ledje  and  belief,  "  the  iboie-menlioned  barrels  of  sf^ong  beer  were  pal  on  board  the 
veset  and  exported  Ihereiu  as  mcrclntudiz!',  to  be  spent  be)'Dnd  the  seas,  aod  thai  no  part 
of  it  was  for  the  ship's  use,  and  that  by  the  officer's  certiEcnte  it  appeared  the  beer  wai 
brewed  by  E.  J  (of  auoh  a  p'aee),  common  brewer,  and  the  eiciae  duty  charged  on  tho 
nuie  a*  atrong  beer  ;"  88  Gen.  3.  c.  51.  a.  4.  The  officers  of  eusloma  ore  lo  charge 
erery  masiei  of  any  veael  in  his  vicIoalliHg  bill  with  such  n  qoanlity  of  strong  beer  or 
ale  as  such  a  number  of  men  are  used  to  apc^tid  in  a  voyage  of  the  same  natare  as  that  OQ 
which  the  ihip  is  bound,  in  respect  of  which  riuantlty  no  drawback  is  allowed. 

The  excise  datiea  impcaed  on  beer  by  .the  43  Geo.  3.  c.  69.  have  been  increased  and 
varied  by  the  65   Geo.  8.  c.  SO  ;  aee  G6  Geo.    3.  c.    11  3  ;  46   Geo.  S.  e.  143  ;  and   iher* 

iuredienta,  as  the  1  W.  &  M.  sesi.  I.  c.  24.  a.  IT  ;  10  &  1 1  W.  3.  c.  21.  s.  34  ;  M  Anae, 
e.  12.  a.  24  ;  12  Anne,  anss.  1.  c.  2.  s.  82  i  42  Geo.  3.  c.  R8.  a.  20  to  2B  ;  BB  Geo.  8,  c. 
66.  s.  2.  The  provisions  that  have  been  made  by  the  iegiilatara  to  presen'O  the  pnrily 
of  beer  are  liberdlly  ootutrned  in  our  oonrta  of  ;QHtice  in  odvaneeraent  of  the  objects  for 
whieh  they  w«re  aoaoted. 
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TtaNpiM  2.  Whitbread  v.  Bbookshahk.  E.  T.  1774   K.  B.  Cowp.  66. 

of  baria;  f^^  ^^  ^  special  verdict  in  an  action  against  an  excise  ofiicer.    It  atated, 

btbT^M  that  the  plaintiff,  afler  the  24th  of  January,  1761,  brewed  from  malted  corn, 
of  tfao  *^^  *'*ily  exported  from  the  port  of  London,  6,339  baireU  of  beer,  as  mercban- 

boantj*       dize,  at  different  times,  from  the  6th  of  June,  1771,  to  the  15(h  of  September, 
apon  iha      1772,  when  barley  was  at  and  under  the  price  of  243.  pei  quarter  at  the  said 
■iportaliou  p,,^  ^f  London,  and  abo7e  tbe  said  price  of  24*.  per  quarter,  according  to  the 
bL''™ad     "^e'"^*  P"<=e  of  corn  throughout  the  kingdom,  as  published  in  Ibe  GozcUf, 
not  the  4Te  according  to  statute  10  Geo.  S,  for  registering  the  prices  of  com  in  the  several 
n|B  prica    counties  of  Great  Britain,  upon  which  6,329  barrels  of  beer  the  duties  were 
orbarlej      charged  and  paid  ;  and  the  said  plaintiff  claimed  to  be  allowed,  by  the  conHni»- 
threughoBt  sitters  of  excise,  and  the  said  defendant,  their  proper  officer  in  this  behalf,  the 
J?^"*"     bounty  of  1».  a  barrel,  amounting  to  31  ll.,  by  virtue  of  the  I  Geo.  3.,  which 
directs  snch  bounty  to  be  allowed  on  beer  exported  when  barley  is  at  or  under 
Ibe  price  of  24>.  per  quarter,  and  which  bounty  the  said  commiBsio&ers  and  tbe 
said  defendant  had  refused  to  allow  ;  and  that  it  was  the  usage  of  the  commis- 
sifNiers  of  excise  to  allow  such  bounty  on  beer  exported  from  the  port  of  Lmi- 
doo,  when  the  price  of  barley  was  34*.  per  quarter;  or  under,  at  the  port  of 
Ltxidon.     The  question  upon  the  verdict  was,  Whether  the  bounty  was  to  be 
regulated  accorcbng  to  the  average  price  of  barley  throughout  the  kmgdom,  or 
according  to  the  price  at  tbe  port  oi  London,  from  whence  the  beer  was  export- 
ed 7     Per  Cw.  The  law  is  with  the  plaintiff.  The  act  1  W.  Sl  M.  c.  12.  refers 
to  tbe  price  at  tbe  port,  and  the  usage  under  it  has  been  uniformly  so.     Then 
followB  Stat.  1  Geo.  S.  c.  7.  which  gives  a  bounty  upon  the  exportation  of  beer, 
to  be  governed  by  the  f»-ice  uf  barley  ;  and  the  jury  find,  that  the  rule  by  which 
the  excise  has  governed  itself  in  the  allowance  of  this  bounty  has  been  by  th« 
price  of  barley  at  tbe  port.     Tliiti  rule  has  continued  to  the  10  Geo.  3.  which 
was  made  for  a  quite  different  purpose,  wether  politically  or  not  is  a  great 
doubt,  but  the  view  waa  to  guide  the  judgment  of  the  legislature  in  ascerlainr 
I  i4S  1  '"S  ^^  quantity  of  com  and  grain  exported  and  imported,  in  order  to  fix  a  rqle 
by  which  Ibe  price  of  com  might  be  known  in  all  parts,  and  consequently  to 
render  it  capable  of  having  an  average  price  fixed  ;  but  it  does  not  refer,  or 
Apply,  to  any  of  the  former  acts,  or  moke  mention  of.lbem.  Lastly, the  13  Geo. 
3.  was  enacted  which  regulates  the  bounty  according  to  tbe  price  at  the  port, 
butdoesnotsay  a  word  g^out  an  average  price.     What  then  is  the  ground  on 
which  a  new  construction  is  to  be  made?     We  profess  we  cannot  see.     It  was 
very  easy  for  parliament  to  have  said,  if  they  had  thought  fit,  or  had  adjudged 
it  wise  so  to  do,  that  the  bounty  should  be  regulated  according  to  the  average 
price  of  com.  &c.     We  really  cannot  see  tbe  ground  upon  which  tbe  commis- 
sionera  ofexcise  proceeded. 
If  a  pnbil-  3.  HoLcoMBB  T.  Hewbon.  H.  T.  1310.  K.  B.  N.  P.  2  Campb.  391, 

ciD  Bud  A  brewer  and  publican  having  agreed  that  the  latter  ibould  take  ell  his  beer 

braner*-  of  the  former,  or  pay  an  advanced  rent,  tlie  plaintiff,  the  brewcf,  brought  an 
ThTlaiior  ^'='*'""'f  "«""/«''  forthenoQ-performance  of  this  agreement.  It  was  admit- 
-  ihaHupplT  '^"^  ^y  tbe  plaintiff 's  counsel,  that  ifit  should  appear  thet  the  beer  supplied  was 
tba  formsr  not  of  a  fair  and  merchantable  quality,  the  plaintiff  would  not  be  entitled  to  re> 
with  bsBT,  cover.  The  plaintiff,  after  proving  that  it  was  made  of  malt  and  hops,  was  a- 
«'  P»y>  *"^  bout  to  show,  by  other  publicans  who  dealt  with  the  piaintill,  that  tbe  beer  sup- 
tbeigres-  pUgj  (o  them  was  an  excellent  commodity.  But  Loi-d  Ktlenborotigh,  C.  J.  te~ 
MiV*^-  i^'^^^  tti^i'  testimony,  on  the  ground  that  the  plaiotilT might  deal  honestly  with 
forced,  OD-  *  Boar  or  ■!«  eipoiVd  u  merehaDdize,  whea  above  tbe  prici  of  16i.  the  barrel,  ciclo- 
J«a  the  liTCl;  of  die  doliei  pajkfcla  in  reipect  therEor,  and  brewed  in  Croat  Britnin  from  malted 
jrablieaalM  eoia,  and  urbereon  the  dnliea  fir  alronf  beer  or  ale  shall  bs  prored  to  have  been  charged 
'mpplied  or  paid,  19  anlitled  lo  a  bonotf  ofli.  a  barrel  nhea  burl ey  ia  at  Hi-  per  quarter;  43  Geo. 
Witbgood  *■  c.  69.  ached.  C.  lit.  Beer;  1  Geo.  S.  c.  7.  a.  6;  42  Geo.  3.  c.  36.  9.  T;  69  Geo.  8.  8,  c 
beer.  ^*-     Befora  the  boaoly   is  paid,  an  oalb  miut  be  taken  (hat  the  beer  waa  exported  ■■ 

Tbeqnali-  marcbandiEO,  and  that  no  part  of  il  waa  rarlhoahip'tose,  and  that  the  excite  doty  hai 
tjcUDOt  haenchargedon  it  aa  alroni  beet.  S8  Geo.  1.  c.  64.  a.  4.  givea  formiof  oalha  lo  bo  lakea 
beprored  by  thabrewer  orhi*  kDawnaarraat,  or  tbo  exporter  of  hia  knonn  lenaDt;  SGeo.  3.  e.  14. 
bj  ahonini  •■  4)  aa«  41  Gab.  8.  c.  S8.  a.  \9;  41  Geo.  3.  c.  91.  a.  B;  69  Gao.  8.  c.  S3,  a.  19. 
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kome  customers  And  not  vith  olhera,  and  thst  the  defendant  might  be  among  what  lorf 
the  latter.     The  plaintifT.  failinir  to  eive  other  evidence  of  its  quality,  was  non-"*^ ''•?',''»* 

4.  CooMR  V.  TuRBiLL.  T.  T.  1808.  K.  B.  N.  P.  Cited  in  Jokes  v.  Ednit.  3  wnw'rT" 
Campb.  287. 
To  an  action  of  replevin,  an  avowry  waa  pleaded  for  arreare  of  an  advanced  And  ■  pro- 
rent,  oo  account  of  the  plaintiff  nol  having  purchaaed  the  beer  sold  on  the  pre-'i"  in  a 
misea  from  E.  and  C.     Plea,  that  E.  and  C.  delivered  bad  and  unwholesome '""  '''"'■■ 
beer.      Replication, dt  injuria luaprc^rnnobs^ue  tali  catua.     At  the  trial  Z-oni"™'=" 
EiUnborotigh,  C.  J.  said,  I  trust  Ishall  aee  no  more  provieiona  of  this  descrip-  [h"  li,^" 
tionin  leases;  they  are  extremely  injurioua  to  the  public  interest  and  welfare,  ihonld  di»- 
No  man  ia  bound  to  make  himself  a  sacrifice  to  such  a  covenant.  If  the  plain-  coniinne 
tiff  had  supplied  an  improper  commodity  after  notice,  and  material  injury  had  pyohMing 
accrued  to  any  of  his  majesty's  Hubjects,  he  would  have  been  liable  for  the  coo- ''^^°"  * 
sequences;  and  ifthe  plaintifi' was  ill  served  by  hia  landlord,  he  waa  right  in  ^^^^^'^ 
purchasing  beer  elsewhere  * — Verdict  for  plaintiff.  iUafsl* 

tteeSj  See  tit.    Tukea.  andaplea 

DtflflSr,   See  tit.  Vagr-aid'i  ^ct.  in  l«r «» 

Uenatofor,  SUretS  tor  gOOlr.  Seetlt.    Peac*,  laretia  to  ktepihe.         }oT'nch7d 

Hawkins  v.  Butt.   T.  T.  1793.  K.  B.  N.  P.  Peake.  186.  „ni,iiat- 

The  defendant  being  indebted  to  the  plBintiCF  for  goods  sold,  ![c.  the  latter  ing  ihat  tb* 
requested  the  former  to  forward  the  amount  by  the  post;  which  he  accordingly  >'■■■'  ■>?- 
did;  but  instead  of  putting  the  letter  into  the  box  at  a  receiving  house,  he  gave  P''°^  ."■* 
it  to  a  bell-man  in  the  street;  the  plBintiffnot  having  received  tlie  tetter,  brought  *  j^^' 
this  action  for  goods  sold,  &c.;  when  it  waa  contended,  that  the  remittance feoce. 
yna  payment,  it  having   been  sent  according  to  the  plaintiS's  request.     Sed 
far  Lord  Ktnyon,  C.J.     The  ptaistiff  must  recover;  it  was  iccumbent  on  the  A  debtor  k' 


defendant  to  have  delivered  the  letter  to  a  receiving  house  authorised  by  the  not  di 
general  post-office;  here  it  waa  delivered  to  a  bell-man  in.the  alreet,  which S^.^T  <'^" 
is  a  very  insecure  mode  of  making  a  remittance  of  money,  the  tempta-^*"'VV^ 
tion  beinz  very  great  to  a  person  who  la  inclined  to  he  dishonest.  Had  it  been  -'^  ramli 
delivered  at  a  proper  office,  I  should  have  deemed  it  a  good  payment.  The  lanes  to  bit 
verdict  must  be  for  the  plaintiff.  See  Warwick  v.  Koakes.  Peake.  67;  7  £ast.  creditor,  t« 
386;  peat  tit.  Debtor  and  Creditor;  Post  Office.  abellnuB 

»«lUJW«al,    SeetiL  Rccmtr  of  ilolt,,  gcod».  »''" 

Bells.  See  tit.  Ckwch. 

Sntch^'Warvant.  See  lit.  Jrarrmt. 

iStntfieVB.  See  tit.   lAnt  of  Cowl. 

StnttfCf '  See  anfe,  tils.  Aieoreson;  and  post,  Eectttiatlital  Ptrtotu;  In- 
dnction. 

Benefit   ftlUtl.  See  tit.  Frieadly  SocUltj.  r  344  ■>. 

BeUeftt    Ot  aUrfllt.  See  tit.   Clergy  btnefil  of.  >■  ^ 

IteVtfCe.  See  tit.  Inturanee. 

BequeStt  See  tils,  Devise;  Legacy;  TFitl. 

»ertofttt,t 

1  Bexv,  CowLE.   T.  T.  1769.  K.  B.  2  Burr.  834. 
Oa  a  rule  to  show  cause  why  a  cerjioi-ori  directed  to  the  mayor  and  corpora-  jajtct- 
tioQ,  and  justices  of  Berwick,  to  remove  an  indictment,  should  not  be  superso-  mmu  may 
ded;  the  question  was,  whether  the  Court  of  K.  B.  had  jurisdiction  over  Ber^ba  r>D«T*d 
wick,  where  the  proceedings  were  not  according  to  the  laws  of  England,  but*"™'"^"- 
'  according  to  the  laws  of  Scotland.  Certiorari. 

Afier  lieariug  counsel,  the  Court  said,  there  is  no  doubt  as  to  the  power  of 
this  Court,  where  the  place  is  under  the  subjection  of  the  crown  of  England. 
'WbcD  En^liiad  a  only  incnlioned  in  an  ict  of  parlisineal,  it   iDclodca  B«nvick;    20 
G«a.  2.  c.  42.  a.  S.  Proc«a  is  dueeCsd  to  iha  mnyor  and  bailiff'a  of  Berwick,-  1  Tidd.  Pra« 
Tft  edit.  172. 

t  And  where  praniisaa  are  dew-ribed  in  tba  eoadition  ef  alio  aa  a  "  free  pablic-hoiue," 
the  bufain  mai  bs  BToidad  by  the  teadeeif  itappBai  that  tha  teaae  contain  a  daaae  of 
tht  dMeripiion;  Joneaf.Edae]',  S Camp.  289. abridged  onfe,  vol.  ii.  Anction  It  Aaetiuaeer. 


I7i  BERWICK 

There  ia  no  iiialance  nfa  doubt  haviag  ever  been  made,  berora  the  preoent    . 

case,  concerning  the  authority    of  thia    Court  to  send  a   writ  of  ceritdroH,    to 

Berwick;  and  we  are  nil  clcnrly  of  opinion,  that  the  court  by    law  has  such  a 

Whare  tha   P^^S"")  therefore,  Iho  rule  (o  show  cause  why  n  aupcrtedeai  to  the  writ  of  cer- 

cHuae  of  »c  '«oi  "t',  should  not  issue,  must  be  discharged.      See  the  charters  ^c.  set  out  at 

lion  sriwa    length  in  the  case. 

iQ  Berwick  o.  Mayor  OP  llEniviCK.  v.  Ewart.  T.  T.  1775.  C.  P  2.  Blac.  Rep.  1036, 
aad  ilio  vo  Q^  a  motion  to  cliango  the  venue  from  Middlesex  to  ^orlhumbcTland.  An 
""".'''''  nffidavit,  slnliiig  that  the  cause  of  action  arose  only  in  L'erwick,  was  produced 
h  ii*ot"Bt  """^  "'^'  ''"^  'lueslion  to  bo  tried  was  upon  a  custom  in  which  all  the  free  men 
tlad  whath  of  Berwick  was  concerned  in  interest;  the  case  of  the  Mayor  of  Berwick  v. 
er  it  can  be  Johnston,  M.  S.  was  cited,  wherein  a  rule  had  been  made,  atating  IVorlhuiD- 
cbADRed  in  berland  to  be  the  next  English  county  to  Eerwick,  and  ordering  that  no  writ  of 
to  A'oifh  errorsliould  afterwards  be  brought  in  consequence  thereof.  Upon  Iheautho- 
/an/'^  rily  of  thia  case,  the  Court  granted  a  rule  to  show  cause;  but  on  the  plaintiff^s 
■sbflingiha  undertaking  lo  give  materia!  evidence  in  Middlesex,  the  rule  waa  discharged, 
neit  aJjoio  and  the  Court  did  not-decido  the  question.  See  2  Ed.  2,  24;  1  I.«v.  252;  1 
ingcoouiy  Vent.  59;  Sid  .131;  2  Show.  3C5. 

Kettfng  at  Sf  nines.    See  tits.  Gaming;   Wagti: 
t  216  ]         JJf&lC.     See  also  post.  lit.  Blusphtmy. 

Bbrkelev  Pi:r:!tiGB  CASE.  Dom.  Free.  1811.  4  Camp.  401. 

*■■  •""'-* '"      Thia  waa  o  ca:?o  bi'lme  a  committee  of  the  House  of  Lords,  in  order  to 

a  fii'ther  ns  P''"*'^  '''^  legitimacy  of  the   claimant  to  the  peerage,  (which  depended   upon 

to  h»  iion'e  '''^  validity  of  a  marriage   alleged  to   have  been  contracted   by  hia  parents  in 

legiUmncj,  the  year  173U.)      The  following  question  was,  among  others,  proposed  by  the 

isodraimi     commiitce  to  tliB  judges  :  whether,  upon  the  trial  of  an  ejectment  respecting   ■ 

bla  'a*''     Li. lie  Acre,  between  N.  and  P.,  in  which  it  waa  necessary  for  N.  lo  provo 

thV form      ""*'  ''*'  "^  ^"^^  legitimate  son  of  T,,  the  said  T.  being  at  that  time  dead.     X. 

•r'i  death.   °'^^^  proving  by  other  evidence  that  T.  waa  his  reputed  father,  offered  to  givo 

in  evidence  an  eplry  in  a  bible,  in  which  bible  T.  had  made  such  entry  in  hia 

own  hand- writing,  that  N.  was  his  eldest  son,  born  in  lawful  wedlock,  from  J. 

t\ii   wife  of  T.,  oa  the  first  day  of  May,  1778,  and  signed  by  T.  himself;  and 

it  was  proved  in  evidence  on  the  said  trial,  that  the  aaid  T.  had  declared, 

"  that  he  (T  )  had  made  such  entry  for  the  e.ipress  purpose  of  establishing 

the  leg'timacy,  and  the  time  of  the  birth,  of  hia  eldest  son  N,,  in  case   tho 

same  should   be  called  in   question,  in  any   case  or  in  anv  cauKe   whatsoever, 

by  any  person,  after  the  death  of  hhn  tho  said  T."     Held   by  tlie  judges, 

unaniinoualy,  that  such  entry  in  such  bible,  (or  in  any  other  book,  or  in  any 

other  piece  of  papcr,^  cottid  be  received  to  prove  that  N.  is  the  legitimate  son 

of  T.,  as  evidence  of  the  declaration  of  T.  in  matter  of  pedigree;  (bvt  with 

strong  circumstances  of  suspicion,  on  account  of  its  particularity.)     See  ante, 

p.  177;  and  3  Stark.  Ev.  1101 

3SfII&Cr.     See  tit.  .5.;rfion  and^Kdiuneer. 
^(aamn-      Soe  tit.  P(,!tj^atn<j. 

ISfU  fit  <!thancerD.    See  tit.  OAaa»nr,  Bii;  in. 

ilfU  fn  ^arUilDient.     See  lil.  Pwlmmtia. 
Uaderiha         38rtl   OfCtOStS-      See  tit.  .afom-.f;   Cimh. 

[246-1        WXX  Ot  i&lflllllesep.     See  til.  Jtfyj/«M,  BiH  o/. 
lb  Goo.  3.        MCllStEnfl-t 

'-  16-.  1.  Rr.,D  V.  Wi-„i.AN.  T.  T.  1780.  K.  R.  2  Doug.  422. 

hoiaes  ij,  aasumpait  for  hay,  straw,  and  stable  corn,  found  for  horses  belonging  to 

jj"J^'°^j,"  the  defendant,  A  verdict  was  found  for  the  pi  a  intilT,  subject  to  the  opinion 
billetnhle.  *  l^"'  'I  «=Bnii  ihnl  Ihn  Courts,  upon  a  proper  roggeilion,  will  order  the  caou  to  be 
though  ^'^''^  there;  2  Borr.  8}9i  und  ihe  venire  a  ewnrded  lo  theiheritTofthal  coaatj. 

they  belong  t  By  the  31  Car.  2.  c.  1.  *.  ii.  no  oriicar,  civil  or  mililaiy.  aor  other  penou.  aball  pr»- 
(o  the  ord  suioe  lu  pLice,  qaLirtor  or  Lillet,  anj'  eoldler.  or  any  aubjeet,  or  inbabilunt  of  ibii  realm. 
Dance  or  of  anjr  degrev,  [(aiility,  oi  profeihioa  nhatitoever,  without  hi*  eonaent;  and  every  igch 
ere  fumuh   aulject  or  inhabilanl  may  refuse  to  quarter  any  lotdier,  nolirillutaudiee  an;  «pmm>nd, 

ed  aader  aordur,  watiant,  or  billeting  wiiulever. 

coatract.  By  the  ninUiiy  act,  fi  Quo.  4.  c.  13.  a.  48.  the  conalablea  sad  other  chief  oScw*  and 

.GooqIc 


BILLET  IXG. 

•f  tin  Court  on  a  caM,  which  stated  tbat  the  plaintiff'  waa  an  iitkeep«r  at  R., 
that  the  defendant  was  a  contractor  with  the  Board  of  Ordnance  for  atippty- 
ing  bones  for  the  royal  train  of  artillery,  under  a  contract  then  aubaiating 

msgktrBtea  of  ciliea,  ti).wiu,  villigsi,  and  oIh«r  placai,  and  in  Ibeir  dernnll  or  ibHiice, 
■Dj  ana  jiuliee  iababitiag  in  or  nair  siicli  pJaee,  and  no  other,  iball  and  majr,  dariog  tba 
eomiDaJXice  of  Ibii  acl,  qmrlar  and  bitlal  ofiiceri  and  loldlan  ia  iam,  lirerj  iilabiM,  ala- 
hoasiH,  victoaltiog  boniiei,  and  ihe  houses  of  lellers  of  nine  bj  raU.il,  to  ba  dnink  ja 
their  own  lutiuss,  or  placei  [hvrennlo  belDnging  {olher  thin  canteens  bald  nader  tba  aa- 
ihaikj  of  tba  commiMianara  Tor  the  ilfaiia  of  barracki,  or  of  the  depaiinieal  of  tha  ord- 
■aaea,  aad  other  than  panons  who  keep  taierai  only,  being  free  of  Ihs  Vintner'a  Com- 
piinj  in  I^ondoD,  no twitbii adding  inch  penoni  who  keep  tav eras  on  1;  hara  takao  oat 
Tietaalliog  licancea) ;  and  all  honies  of  person!  wiling  brandy,  etrong  watan,  cyder  or 
ma(hq;lin,  by  retail  to  be  drunk  in  haniiei  (other  than  the  houies  of  diilillon,  who  keep 
pldcei  for  diililliog  brandy  and  atrong  watera,  and  who  do  not  parmit  lippUng  in  their 
bouM) ;  and  in  do  other,  and  in  no  private  bonae  whaUoever;  nor  ahall  any  mora  billet* 
ba  ordered  than  there  are  alTecIiTB  aoldien;  which  billeta,  when  made  oat,  shall  ba  de- 
livered to  the  commanding  ofEcei  preaenl;  and  if  any  cnnalable,  or  (ocb  like  officer  or 
niasiatnta  aa  afoiaaaid,  aball  pieauDie  to  billet  any  anch  olEcet  or  ioidiet  in  any  priiata 
boua  wilhoat  the  consent  of  the  owner  ar  occupier,  inch  owner  or  occnpiar  nWl  bare 
hu  remsdj  at  law  against  aaeh  officer  or  loagialrale  for  damagei  aaatained  Ihareby; 
anJ  if  any  military  oScar  shall  tnke  upon  him  to  quarter  soldian,  otherwise  than  aceord- 
ing  to  thia  act,  orahall  oaai  any  menace  or  compulaioa  to  any  mayor,  or  othai  civil  officer 
beroro-meationed,  tending  lo  diaconraga  any  of  them  frnm  doing  Ibeir  dnly,  be  ihall.  on 
eODvietion  faafora  any  two  JuMices,  by  Ihe  OEilh  of  two  witnesses,  be  ipto  facta  caibiered, 
lad  disabled  to  bold  any  military  emptajmenl;  provided  the.  cotiviction  be  affirmed  at 
lb*  next  quarter  aaiaiona  of  the  connty,  and  a  certificate  thereof  be  tTanimitied  to  tba 
jadga  Advocate,  wbo  ahall  certify  the  same  lo  (he  commander-in-chief  and  aecretary  at 
war.  And  if  any  person  shall  be  aggriaved  by  having  more  soldiers  billeted  than  in  pro- 
portion  to  hia  naighhoDrs,  on  complnint  thereor  lo  one  justice  of  tba  division  where  ^nar- 
lered,  or  if  the  perMO  so  billeting  iham  be  a  justice ,  than  on  complaint  to  two  jnstieaa, 
Ibay  may  relive  him,  by  ordering  mo  many  of  Ibe  aoMiara  to  be  removed  and  ifuartered 
■pon  such  other  porioo  as  they  shall  >se  canse,  and  anch  otboT  per«>n  ahall  lecetvs  tbaoa 
•ccBtdingly. 

Sect.  50.  At  no  lime  when  troops  are  on  a  march  shall  any  of  tbMn  be  billeted  abora 
•ne  mile  from  the  place  or  places  mentioned  in  the  route. 

SacL  61.  Soldiers  and  ihelr  borsea  on  a  march  are  to  be  hillolod  m  a  jost  proporlioa 
apau  the  keepers  of  all  houses  wilhiT  one  mile  of  the  place  mentioned  In  the  roata,  al- 
Ihouih  same  of  sach  honsai  may  be  in  the  adjoining  county,  in  Ilka  manner  as  if  tbey 
we™  locally  lilaile  within  such  place,  but  (he  constable  Ls  not  lo  billet  or  quarter  sol' 
disrsoBlof  his  county,  if  Ihe  constable  of  the  adjoining  coanly  ahall  be  present  and 
aadartaba  to  billet  and  quarter  the  due  proportion  of  men  in  such  adjoining  county. 

Sect.  64.   No  jmlice,  having  or  eiecoling  any  military   office  or   commiasion,  shall  b« 
■DBcemed  in  quartering,  billating,  or  appointmgquarters  for  any  soldiers  under  bw  ironic 
-    ■        ill  things  done  by  h-    -'---^-  -■--"  '--—■-' 

1  aim  bat  and  baggage 


Seet.  87.  Tba  o^oera,  man,  and  hones,  belonging  to  his  rasjeaty's  barae  or  drwmM, 
and  al».  bat  and  baggage  horse,  belonging  to  any  of  bis r"'iTK'J!!^lJ^rT^"t^X 
the  horsea  belonging  to   aUlf  and  field  olfict 


_  eading  for  each  officer  the  nnmber  for  wliicb  forapa  shall  be  aUowad  ^ 
bia  nsieatj'i  regaUlioai,  ahall  ba  quartered  and  billeted  in  the  inns,  livary  "Ubl".  ™ 
ether  hVa^  in  which  officers  and  soldiers  are  by  this  act  allowed  ta  be  qnartaced  aa4 
billeted;  and   they  shall  be  reeaivad  and  furnished  by  the  owners  and  ocenpieie  at  ap- 

i»o.  w.'h  diet  and  small    beer,  and      -^     -^ -"■ •" r„, -,.1.  h,.™-.  n 

ing  and  allowing  for  the  same  tha  i 
"seol'ss.  The"aliowance  of  ti-  per  weak  berelofore  made  lo  innkeepers  or  o«bars  for 
each  horse  billeted  on  them  for  the  a.e  of  the  stall  when  ihe  forage  ha.  been  famiibad 
bv  eontrict  is  lo  coMinue  to  be  paid  only  daring  the  time  when  such  horse  shall  be  pro- 
vided with  hay  and  -traw  by  contract,  and  not  by  sach  innkeepers  or  other  owners  ar 
oceapiers  as  aforesaid.  _<..  L.>t.  _- 

Beet.  60.  Whan  any  horse  or  dragoon  shall  be  qoartered  upon  any  person  "'"' J'™  " 
sUbles,  apon  his  complaint  lo  two  jistica.  of  the  division,  and  his  matin,  anch  «"»""" 
««rh  jas^ices  shall  think  res,ona'bla,  they  may  order  the  moo  and  their  ho.««.  or  the 
hoi»<anlv  as  the  case  msv  be,  to  ba  ramovad  and  qnartered  opon  som«  other  person 
'Thalh  Il'able,.  and  may  ^rder  a.d  settle  a  prnpar  .Ibwance  to  be  -^e  by  U«  p-o- 


hrv"if."'"f.o%1^Te,rin  lieu'  of  hi^   quarloring  such'horae  or  disrgeons,  and    order  paymMt 
"hereo'f  to  t!.7per«n  to  whom  the  ranvvafis  made.  Or  to  be  applied  for  the  fnm-h>n,or 

lillsted  lor  tb> 
I  use   (eicapt  ia 

■.,70d0vGOOl^IC 


Sect.  61.   In  all  places  where  horse  or  dragoons  shbll  hi 
filiate,  the  men  and  Ibair  horses  shall   be  billeled  in  ona  s 
Vol.  IV.  -iS 


t74  -     BILLETING. 

■[  347  ]  villi  the  Poard  for  that  purpose  ;  that  five  horsea,  the  property  of  the  defend- 
ant, atiif  marked  with  the  initials  of  his  name,  and  with  the  initiala  of  the 
king's  name,  and  the  crown  on  the  lelt  flank,'  were  billeted  On  the  plaiDtrff 
■I  bia  inn  at  R.  upon  their  return  from  the  service  of  drawing  the  artillery  and 
ammunition  for  part  of  the  army  at  C.  camp,  under  a  route  received  from  the 

cue  nf  Deceuily,)  rniii  ia  do  other  cose  nhatioever  ahull  Ihcre  bii  lesn  than  one  miD  bil- 
latted  where  there  ehall  ht  one  or  tn-o  horses,  nor  tr.m  ttian  (no  men  where  there  thall  tie 
fonr  horH*fi,  and  lO  in  proporlion  Tor  a  greater  nnmberi  and  in  lach  caie  each  man  ihall 
be  biildled  ai  near  hii  horun  ns  povible. 

Sect.  «2.  F.ichange  may  be  made  by  the  commanding  nffic^ei  of  any  men  or  lione* 
quartered  in  any  place,  provided  ihe  nn^iiher  of  meti  or  honts  do  not  eiceed  Ihe  nuDibet 
Kt  tliat  lima  billeted  on  snch  house  ;  and  ibe  constables  shall  billet  llie  same  accopliDgly. 

Sect.  63.  Ap  officer  laking  oioney  for  ejcusing  ihe  quartering  sheil  be  cashiered. 

Sect.  64.  ir  any  high  constable,  or  other  oliicer,  or  any  pereoD  whosoever,  shall  ncg-  ' 
lecl  or  revise  lo  quarter  any  oSiceni  or  soldicii  on  duty,  provided  sufficient  notice  be  given 
berora  ibeir  arrival,  or  if  be  receive,  demand,  coolract,  or  ngree,  for  any  rewjtid,  in  order 
to  eicuse  any  person  fiom  receiting  sachoflicer  or  soldier,  or  if  any  victnelier,  or  eny  o- 
thei  person  liable  lo  have  any  soldier  billeted  npon  him,  shall  refuse  to  receiveor  tD-aSbrd 
proper  accommodation  to,  or  to  victual  any  sach  soldier,  or  shall  refnse  lo  fDrnieh  or  allnw 
the  same  according  to  the  direction  nf  this  act,  llie  several  things  respective  lya  demanded 
to  be  fnrnished  or  allowed  to  non-dHnmis^ioned  olTicera  or  tcldiera,  or  to  rnrnisb  good  and 
■nfficieal  alablee,  with  good  and  infficicnt  h^}' and  straw  Ibr  each  horse  at  the  rate  eala- 
blishad  by  any  act  in  force  in  ih.it  reap  :cl,  and  shall  be  thereof  convicted  by  one  jostice  of 

he  shall  forfeit  net  more  than  S/.,  nor  ^ss  than  40j„  tu  be  levied  by  diMren,  which  nm 
■hall  be  applied  first  lo  satisfy  xnch  soldier  for  ihe  aipence  thereby  occasioned  lo  him,  and 
the  remainder  lo  the  overseers  of  the  poor  ofihe  parish  where  Ihe  olTence  was  committed. 
Sect.  65.  Any  Justice  may,  by  warrant  or  order  under  his  hand  and  seal,  reqeire  any 
oanaUble,  who  ahall  billet  any  soldier,  to  give  an  sccount  in  w riling  to  him  of  the  Dnniber 
ofeoldienwhoahall  be  billeted  by  him,  and  the  nnmes  of  persons  on  whom  billeted,  to- 
(elhar  with  an  account  of  the  street  or  placu  where  snob  housekeeper  dwells,  and  of  the 
ligns  (it' any)  belonging  to  their  bouse. 

Seel- S6.  Anjr  justice  at  Ihe  reqneSL  of  eny  officer  commanding  any  soldiers  requiring 
qnartera,  in  anjr  case  ia  which  it  shall  appear  to  such  oflicer  or  justice  that  better  vccora' 
iDodation  can  be  given  to  the  troops  by  extending  sny  roete,  or  enlarging  the  district  witti- 
in  Inch  qnartera slial I  bo  required,  may  enlarge  such  route,  and  eitond  such  qaaitera  oa 
■ball  be  most  convenient  to  the  troops  lo  be  quartered. 

Sect.  67.  OfScers  and  soldiers  billeted  as  aforesaid  shall  be  received  and  fnmisbed  with 
diet  and  small  beer,  paying  for  the  ssme  the  aereral  rotes  established  by  an  act  in  forc« 
to  that  rMpect;  aee  slat.  6  Geo.  4.  c.  Sl.poit,  p.  361. 

Seel.  68.  If  any  person  or  peioons  where  soldiers  be  qnartered  shell  choose  rather  lo  far- 
njahpeB-eammisBioned  officers  or  private  men  (except  on  a  march,  or  employed  in  ra- 
emilinn.  and  likewise  except  the  recruits  by  tbem  raised,  for  the  spaca  of  seven  days  at 
most),  with  candles,  vinegar,  and  salt,  gratia,  and  allaw  them  the  nse  of  fire,  and  Iha  aa- 
eesaary  nlensils  for  dressing  and  eating  Itisir  meat,  and  shall  give  notice  thereof  to  the  com 
mending  olfiBHr,  and  shall  famish  the  game  ascordingly;  in  such  case  they  shall  provid« 
Ibelr  own  "victuals  and  small  beer,  and  the  officer  who  receives  Ibeir  pay  eball  pay  the 
■uma  to  be  payable  out  of  the  subsiateoce  money  for  diet  and  small  beer  to  them,  and 
Bol  to  the  penons  on  whom  ihey  are  quartered. 

8eot.  69.  Every  officer  receiving  the  pay  or  subsistence  money,  either  for  a  regimenc 
or  particular  troops  and  companies,  or  otherwise,  shall  every  four  days,  or  before  th« 
troops  shall  quit  thair  qnarters,  if  they  shall  not  remain  ao  long  as  fonr  days,  settle  Ih* 
just  demands  of  al!  paraont  keeping  inns  or  other  places  where  soldiers  ara  qnarlered.'onl 
•f  their  pay  and  aobusteBce,  before  any  part  of  the  pay  or  subsistence  be  distributed. 
And  if  iDcb  oJEaer  shall  not  aalisfy  end  pay  (be  same,  Dpan  complaint  and  oath  made  br 
Iwo  witnssHe  al  the  next  qnarter  sassiont  for  the  county  or  city  where  sucb  quarters  werv^ 
Ihe  secretary  at  war  shall  (npon  cerliScste  of  the  said  JDstices  befors  whom  each  oatft- 
was  made,  gf  the  sum  doe  apoa  snch  accoants,  and  the  person*  to  whom  the  aame  ia 
owing)  give  orders  lo  the  ageat  of  the  troop  or  company  to  pay  ihe  samv,.  uid  charga 
tbe  same  to  snch  officer. 

Sac.  TO.  If  any  troop  or  company  be  suddenly  ordered  la  marct,  aad  tbe  respeethra 
commandiag  officers  are  not  enabled  to  make  pavment  of  Ihe  snms  due  for  tha  lodgings 
of  the  mm  and  stabling  fer  tbe  hones,  every  snch  oftieer  shall,  before  hi*  deporlare,  mak«- 
ap  the  aoconut  will^  every  psrsnn  with  whom  such  troop  or  company  may  Have  been 
qsartarad,  and  sign  a  certificate  thereof,  which  account  and  ceriiRcate  alialt  be  tranamitted 
to  tha  agent  of  the  regiment,  who  shall  make  payment  immediately. 

'  Sect.  Tl-  Jf  Bay  oSiaar,  military  oi  civil,  shall  quarter  any  of  Ihe  wives,  children,  or 
servants  ef  offioer  or  soldier,  in  any  house  against  the  conaent  of  the  owner;  if  he  bo  ■&- 
afficiK,  ha  ahall,  apoa  being  coavieted  tbareof  before  a  ganetal  court  tnartial,  b«  oaaUerad 
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cADUBandGr-iB-cbief  at  C.  which  was  produced  in  evidence;  that  ihc  horaei 
coatinuod  under  the  same  billets  For  some  tirnu,  when  ihey  wore  attached  to 
another  regiment  on  actual  service.  Thus  case  iuvulved  the  question  wheth'  [  ^''8  ] 
er  the  defendant,  under  the  above  circum^tancea,  had  aright  to  bitiet  the 
horses  upon  the  plainti  F  in  the  same  manner,  and  at  the  same  rate,  hb  the 
borses  belonging  to  the  light  hnrse  nnd  dragoons  are  billeted  under  the  mu- 
lioy  act;  19  Geo.  3.  c.  16,  P^r  Cur.  The  question  in  this  case  is,  whether 
artillery  horsea  are  entitled  to  be  billeted,  and  we  think  we  are  bound  to  de- 
cide in  the  afKrtnative.  The  dragoon  horaes  arc  not  mentioned  expressly  in 
the  enacting  part  of  ibe  statute,  but  the  horses  nnd  men  are  conaidered  as  in~ 
separable.  The  clause  introduced  in  17-10  is  decisive.  It  mentions  particii' 
brly  the  payment  of  quarters,  which  must  extend  to  the  horses  as  well  as  the 
men  employed.  The  reason  certainly  extends  to  them;  horsed  are  mors 
necessary  for  artillery  than  draTOons,  because  the  artillery  cannot  possibly 
be  made  use  of  without  thera.  The  circumstance  of  their  being  hired  under 
acontract  doesnot  alter  the  question.  ™i    ^^J 

2.  Rex  v.  Calvabt.  T.  T.  1703.  K.  B.  7  T.  R  724.  Th.WG*. 

By  the  33d  section  of  the  37  Geo  3.  c.  3^.  it  is  enacted,  that  "  it  shall  be  „;  ^1^^ 
lawful  for  the  high  constable,  he.  within  the  cities  and  liberties  of  Weatmin-  tias  ba- 
rter and   places  adjacent,  to   billet  and  quarter  the  officers  and  soldiers  of  his  tnaea  tha 
majesty's  regiments  of  foot  guards,  in  such  houses  only  as  by  this  act  are  Um-  foot  goard* 

■ndifm   ciTLl  officer,  he  .hall  forrell  to  tho  patlj  grievaJ   20..  on   complaint   >ad   P'""'' 'rooM-  ia 
Ikanof  to  iha  nail  jualioe,  lo  La  levied  by  dlalteM,  rendering  Ihe  orerpliu,  (if  «ny),  sft"  f,^,^,^/^ 
dedscling  rB.i»onBblo  chargaa  in  taking  tha  saniB.  tharaforo 

By  rt...  5  G.  4.  c.  31    for  filing  the  rale,   of  .ol..u.ten«  la  be  p.id  to  jnnkeejet.  and  ^^    ^.^^^^ 
olber*  on  qnartering  soldiera  (the  aeX  for  thai  purpose  being  passed  annually)  and  whieb  j^ 
is  to  conlinua  ia    force  unlil  the  2clh  March,  1S23;  every  non   comnjiMiooed  offloa' "nd     -  ,' i^. 
prime  aotdier  who  eball  be  fumithed  willi   diet  and  sniall  beer,  shall  pay  for  ihe  samB   .  "^ 

Ibanm  of  l>.  per  diem;  and  for  lach  allowaoca  the  innholdei  or  other  persea  aball/ur-  °  ' 
■iiikana  menl,  viz.  a  hot  dinner,  if  reqoired,  in  each  day,  to  each  noa-coniiDisgiaaed 
aBcar,  trnmpeler,  draminer,  or  private  »oidier,  quartered  and  billclled  on  him,  to  conjitt 
ofsochqunliliei  of  dial  nnd  small  beer  as  shall  have  been  or  shall  be  specified  by  any  rag- 
alsUoni  made  by  his  mnjesty  in  that  behalf,  but  not  lo  oieeed  one  ponnd  and  a  qaarlar  of 
nil  preiioaa  to  being  drened,  one  pnnnd  of  bre:id,  one  poand  of  potntoei  or  other  vega- 
tablM  praiiani  to  being  eooWed,  nnd  two  pints  of  small  beer,  and  viiiagar,  aall,  and  psp- 
Ht,  ud  the  Bccounta  of  the  same  shall  be  rendered,  and  piyment  IhereofniidB,  as  is  di 
netad  by  tho  mutiny  act. 

3«L  2.  Where  the  innholder  shall  furnish  the  arliclei  'ipecifiad  in  the  mntiny  act,  id  Ubb 
"    afdiet  and  small  beer,  he  shall  have  one  holfpeuny  per  day  for  each  noncommiasisnod  of- 
Sttfuti  soldier. 

SeeL  8-  Tenpanca  per  day  is  to  be  paid  for  each  horse  for  haj-  and  straw. 

Sect.  i.  All  noDcommiaaioned  officers  and  HOldiers  shall  receive  their  dial  and  amallbMT 
al  the  above  rates  while  on  the  inarch,  and  on  and  for    the  day  of  arrival  al  the  plac 
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aljiyfor  the  place  where  billetBd,  or  within  two  m^leii  thereof,  in  which  case  iha  innkeep- 
er miy  ducontiooe  on  and  from  aneh  marhel  day  ihediel  and  small  beer,  and  rnmiih  la 
Ilea  thereof  ihe  articles  in  ihe  said  act  Bpccifiod,  and  atihe  rale  in  Ibis  act  prescribed. 

See.  B.  If  iny  peraoo  liable  lo  huve  apldiera  qriarlered  on  him  sh.ill  pay  any  sgmto  any 
Baaeomniasianed  olficer  onwldier  on  Itje  mtrch  in  lieu  of  [ho  diet  and  small  beer,  he  may 
tie  pracaeded  against  and  fined  la  if  he  had  ruFused  to  furnL«h  the  things  to  be  provided  by 

See.  fl.  The  provisions  ofsectioa  4  are  eilended  lo  halting  on  a 

See.  7.  Bat  if  it  appear  by  the  marching  orders  that  the  halt  i.  r 
timelhanooedny  afterthe  day  of  arrival,  sad  Iho  day  after  anchs 
aH.rBaaid,thereUtabenodis=onlinoanL;eord,eland.inal   beer. 

Sec  8.  Noncomojidsioned  officers  and  p.ivMo  men  employed  m  rccrmBng,  and  the  re- 
cruit, by  thera  raised,  ihall,  while  on  Ihe  march,  and  for  two  d.y.  after  the  day  of  their 
arrival    at    any    recruiting    station,   be  enlisted  lo  the   same  benefil  as  before  provided  for 


liie  party  at  iheir  reeroiting 


illed  afier  the  two  duys  subsequent  to  the  arrival  of 
11  be  entitled  In  be  supplied  with  diet  and  small  bMr 

uD<-».  .. .  -icept  at  ihe  option  of  ihe  person  on  whom  qaarlar* 

^r^vid^dT'lhat  ro^iTiiy  ciso'any  rerrailing  parly,  with  tha  recrnils  by  them  rai.ed,  rtiall 

..1".  ^  _._  .1.-: ._    .„J  .n„  B  time  shall  ralnrn  to  ibesaine  plice,  they  and  ihere- 

0  the  diet  nnd  small  beer  fat  livo  days;  onlMs  (Iteir  time 
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ns  BiLlXTl.NG. 

it*d  in  and  about  the  city  and  libertiea  ot  WeBtmtnater,   and  places  adjacent, 
^.    One  A.  B.  in  a  regiment  of-fool  guardi,  being  biiletled  on  Ihe  derendant, 
a  Btable-keeper  who  was  rcBident  in  the  parish  of  St.  PancroH,  refuEied  to   re- 
ceive A.  B.  on  the  ground  that  St.  Pancraa  was  not  in  the  liberlieB  of  Weat- 
minater,  nor  adjacent  thereto;  the  defendant,  having,  been  brought  before  n 
justice,  was  convicted  in  the  penalty,  directed  by  the  act.     And  the  Court 
were  of  opinion  that  the  conviction  nas  legal,  on  the  ground  that  the  mutiny 
act  regulating  the  billetling  of  troops,  made  no  distinction  between  the  foot 
guards  and  other  troops,  it  only  requiring  that  when  the  fbnner  are  quarter, 
ed  in  London,  Westminster,  and   the  parts  Bdjncent,  the  billetting  shall  be 
in  the  mode  therein  prescribed;  therefore  the  guards  may  be  billelted  in  any 
part  of  the  kingdom,  as  well  as  other  troops. 
Abiih«oti-3.  MiDHDMT  V.  Waitb.  M.  T.  nef.  K.  B.  3  Burr.  1260,  S.C.  1  Blac.SSO. 
Mablaor  a       Upon  amotion  for  a  new  trial,  it  appeared  that  (his  was  an  action  hy  an  ale- 
^*  billet    bouse-kiseper  against  -a  deputy  high  constable,  for  billetting  soldiers  upon  him; 
■oldian  an  ""d  that  the  high  constable,  living  at  a  distance,   had  appointed  the   defendant 
dac  ibe  mn  as  his  deputy  by  parol  only,  and  to  manage  the  business  of  quartering  soldiers 
tiay  acL      for  him  durmg  his  continuance  in  office.     The  questions  were,  '  1st,  Whether 
■  high  constable  be  a  common  law  officer?  ^d.  Whether  a  high  constable 
l_SoUJ    comes  within  the  word  "constable"  iii  the   annual  mutiny   act,  so  as  to 
empower  him  to  billet  soldiers?  And,  3dly,  Whether  a  high  constable  can  ap- 
point a  deputy  for  this  purpose?     The  judge  who  tried  the  cause  was  of  opin- 
ion, at  the  trial,  in  the  affirmative  of  all  these  points,  and  the  Court,  after  ar- 
gument, concurring,  the  rule  for  a  new  trial  was  diHcharged. 
4.   PiBKHDRST  V.  Foster.    T,  T.  1699.    K.  B,    I  Lord    Raym.   479;  S.  C.  5 
...  Mod,  427;  S.  C.  1  Salk.  387;  S  C.  Holt.  366;  S.  C.  Carlh.  4i7. 

billM  ■  sol-  '"  "^  action  of  trespass,  on  a  special  verdict,  it  was  found  that  the  plaintilT 
diar  oak     *"*  ^  housekeeper  at  Tunbridge,   and  let  out  lodgings  to  strancers,  and  also 

CrtoD  nst   furnished  them  with  stable  ^im  for  their  horses,  Sfc.  and  the  defendant,  being 
bletara   a  constable,  quartered  K.dr&goun  at  the  plainlifTs   house,  tor  doing   which  an 
"'T"!""'    action  was  brought.      The   question   before   the   Court  was,   whether  the  de- 
loaaactioa  ft""^*"'  was  subject  lo  so  action  for  the  improper  burden  he  had  cast  upon  the 
plaintiiT.     Per  Cur.     If  a  constable  places  a  dragoon  where  it  is  unlawful  for 
him  so  to  do,  hs  must  make  satisfaction  for  the   consequential    damsses;  for 
example,  if  the  dragoon  should,  out  of  a  frolic,  let  the  drink  about  the  cellar,  ot 
do  any  other  prejudice,  the  constable  is  answerable   for  all  the  damage  that 
enauea;  for  since  the  placing  him  there  was  unlawful'   it  shall  be  taken  as  if 
Ihe  conatable  had  placed  him  there  ou  purpose  to  do  an  unlawful  act. — Judg- 
neot  for  the  plaintiff.     See  this  case  fully  abridged,  ante,  vol.  ■-  p.  4A5. 
Tb«  ifiariar      ISUl  OC  SVCtptfOltS,      See  tit.  Exceptions,  Lill  of. 
ofaiAip  am  otlftealtfl,*     See  post  til.  Quarantine, 

brwl  foT^  Lb„  ^  CosTERTo^.  H.  T.  I8IG.  C.  P.  N.  P.  Holt.  I6T. 

ih«%di-  ■*■  *''"rt«i'  party  01  *  «hip  hired  for  a  voyage  to  the  Mediterranean,  Mipulat- 
tarraaesD,  "^  ""•'■*'*  "hou'd  be  "  tight,  staunch,  and  strong  and  well  and  Sufficiently 
n  bannd  manned,  tackled,  apparellpd,  and  furnished  with  every  thin^.  tieedfvl  and  neeetaa- 
*»  P^'ldo  t^  for  Buch  a  ship,  and  for  the  voyage  therein  afler  mentioned;"  the  breach  as- 
a^l^af  signed  in  an  action  of  covenant  by  the  freighter  ngainrf  the  owner  of  ihe  ship, 
f  361  1  *"'  ""*'  *  ^'"  "*  '**"'th  was  needful,  and  had  not  been  supplied.  It  appear. 
L  J     ed  that  such  a  document  was  not  necnsalry  forships  clearing  oulwarda  at  the 

custom  house  here,  nor  required  liy  our  laws  to  be  taken  by  ships  sailing  to 
the  Mediterranean ;  but  that  by  the  laws  of  Sardinia,  a  regulation  well  known 
to  persons  engaged  in  Ihe  Mediterranean  trade,  a  hill  of  health  was  required 
from  all  ships,  even  from  England;  and  without  one  they  are  obliged  lo  per- 
*  '^"  "  '  ortifiMH  prapurly  anttMiilicRtad ,  ihst  iha  thip  cornea  from  a  plaea  where  no 
eontagiao.  dKtempar  aibti,  .ad  tbnt  nona  of  Ih.  crew  at  tha  time  of  her  deurmre  wara  in- 
fMtad  with  any  diaordor.  A  bill  ofhaallh  i.  ge.ierallr  found  oi.  board  of  .hip,  comina  fcon. 
tlw  UvBBl.  or  from  tb«  eoul  of  Bub»n,  or  oiher  piaeea  wbara  the  plane  fieqaenlTv  pra- 
witai  Bww«.  Ln.  Bfar.  ath  adit.  veL  f.  M»;  Pop*  oa  CattoMs  tiUi^  poK  lit.  Ooai^ 
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BILL  OF  HEALTH,  1" 

fonn  qoaniDline*  Upon  the  arrival  of  th«  vessel  in  question  nt  Cagliari,  sha 
was  put  under  quarantine  for  want  of  such  o  document,  and  the  voyage  tber« 
by  delayed. 

Gihb*,  C.  J.  held  that  as  «  bill  of  health  was  a  neceaaary  dncument  for  euch  • 
a  voyage,  it  was  wilhin  the  covenant.  It  waa  not  eaaenliel  to  the  question 
that  such  a  paper  waa  not  a  chip's  paper  wilhin  the  laws  of  this  country,  it  be-  ICb  trndw- 
ing  necessary  for  the  port  whither  Ihe  ship  waa  sailing,  and  the  captain  having  "^j,*^"" 
stipulated  to  provide  all  suck  ntctsaaTxea,  it  was  of  course  within  sufih  a  con-  ^^^  j^j^  ^^^^ 
tract.  The  words  need/ul  nT:d  neceuai-y  for  a  voj  age,  oblige  Ihe  defendant  to  orpircH*, 
have  on  board  every  paper  required  to  advance  or  facilitate  Ihe  voyage,  an4  pit  his 

mil  at  gmWlUatV     3«e  Middlesex,  Bill  of.  iDiii-b; 

Sim   Oe   :|9aT»IS,.      see  tit.      Fro.,d«,  aehKeo/.  Or«ib- 

1.  Sfawfortu  v.  Alexinoer.  H.  T.  1798.  K.  U.  Pf.  P.  Peake.   6^1.         ttnbt  th* 
In  debt  ^ui  tam  under  the  55  Geo.  5,  c.  55,  for  not  having  given  a  receipt  word*  itt- 

itanip  on  the  payment  of  money,     it  waa  proved,  that  the  defendant  and  one  '''f  ^^  ^' 
A-  B.  had  been  in  the  habit  of  dealing  tosether,  and  that  upon  the  settlement  ^'^i'^^^ 
ofan  account  for  2l.  12t.  A.  B,  paid  the  defenddut  and  desired  a  receipt,  but  g„j  f/,^ 
iuatead  of  giving  one  he  wrote  le'.lUd  on  the  bill  of  parcels,  and  signed  his  ini-  gther  at 
tials.     On  the  question  whether  this  waa  a  receipt  wilhin  the  meaning  ofthe  itDtlre 
Udf  Ijord  Kenyan,  C.  J.  said  no  particular  form  of   words  was  necessary,  to  l"'^'^'-'" 
■take  a  receipt,  since  it  waa  sufficient  if  it  purpirted  to  be  a  discharge.     Ver-  "'^''"  '  P* 
die!  forlbe  penalty.     See  post,  tit.  Receipt  Stamps,        "  "fn/ »**«'" 

2.  Smith  v.  Kellt.  H.  T.  imj.  K.  B.  S.  P.  cited  Peake.  26.  note.        Miftwith- 
The  defendant  o.Tered  io  evl'lence  a  bill  of  p»ri:«l  ofthe  goo,ld  delivered,  to  OBtaaltiiip 

which  waa  subacribed  the  following  words ;  tetlkd  by  heo  bi!U,  one  at  ntiie  awl  q^,  „),„, 
ill*  oOur  at  ttueht  vgoalha;  and  tMrd  BlU'iboroi^k,  C.  J.  held  thia  auch  an  ac-  to  a  bill  or 
qaittance  aa  could  not  be  received  in  evidence  until  stamped.  parcel,  ih* 

5.     Rexy.Thoapsos.  1801.  Old  Bailf^y, 'J  Leach.  C,  L.  910.  priioner 

This  indictment  for  forgery,  charged  that  the  prisoner  did  forge,  ifa.  a  cor-  ^"'8'^  'h» 
tmn  receipt  fm-  moitfy,  lo  v/W,  for  the  sum  of  ll.  li.  6.-i.  which  said  faUe,  forged,  ^,^/ 
andcounterfeited  receipt  fur  money,  ia  as  folViwa,  that  is  Io  say,  ji?Lf«fJ,  J.  M.  iiwiabol] 
The  indictment  contained  other  counts  deai^rihing  it  as  an  ncqiiiltance.      Tt  was  den.  ih>( 
objected  on  behalfof  the  prisoner,  that  the  indictment  should    have  shown,  by  ■*  thiidid 
proper  averment,  according  to  the  determination  in  Hu,n)er's  ewe,  that  this  was  ''°*'  ""  '^' 
a  receipt  for  money,  2  Leach,  C.  L.  624;  S.  C.  2  East,  P.  C.  c.  19.  s.  2S..    L  ^■^^.  '■ 
For  the  prisoner  it  waa  contended,  that  as  the  stamp  act  23  Geo.  3,  c,  55.  a.  t .       "", -Jl 
bad  enacted  that  every  note,  meinorendnm,  &c.  signifying  or  denoting  anvdebt  ^^  ^  re 
account  or  demand,  being  paid,  tellte-l,  &.c  should  be  deemed  and  taken  to  be  teipi  for 
trtceipl,  within  the  meaning  of  the  net;  the  necessity  of  averring  such  an  in-  money, tba 
strnment  aathe  present  to  be  a  receipt,  was  removed  away.      But  the  Cotirt  indictment 
held,  on  the  snthority  of  Hunter's  case,  that  the  indictment  was  bad.      See  f        "".' 
B«x.  y.  Harvev,  R.  &  R,  C.  C.  ^27.  ^  """"'» 

Bill  at  HitrtlCUlarS.     See™rt,  tit.  PanictUih  of  Demand. 

Sills  at  Spchanflf*  ans  jpi-omfssorg  ^otzs.t 

See  also  tils.  - 

Tbasara  nagociable  ■ecarillei  adopted  in  all  commercial  atnliw,  ai  ths  aymbol  orreprS' 
■•DUtiva  ef  mone^,  or  oihsr  tangible  weallh.  The;  vr ere  first  inlredanod  inlo  gensril 
nMKantile  use  lowarda  the  uraiiujii«ii  of  tlie  thirltiaath  century.  At  that  psriod  Ihe  Jaw>, 
from  ths  rapaciuoi  exiciious  to  which  they  were  eiposed,  Trom  (he  peneeutiag  and  intals* 
raat  apiril  then  exiiting  in  England  and  Frnoce,  wera  compelled  to  abandon  Ihoae  conn-  . 
Iriea,  Bad  to  sadeaToor  to  pri>cgre  n  leu  purilooa  aad  more  tranqnil  aivlnm  in  Lombnidy, 
BDd  other  pirti  of  (be  Conlinenl  of  Bnrope.  The  general  anil  eiiended  diBpsision  of  thia 
•ipatiieled  race,  created  at)  uigeot  neceiwily  of  pr»jer»lng  apnifootwl  aecreey  a*  U>  allihair 
pecaniary  Iranaaetinna,  and  ioipoaed  tbu  incidantal  otjiijatian  of  inventing  aome  niode  of 
coDTOyiag  ibe  value  of  (heir  coin  modi  tits,  witbont  being  exponed  to  the  incoDienieoc*  of 
tnaiponing'  Ibe  precioua  metila,  or  bartering  one  unportJible  article  for  an  ennallj  cnmb- 
roaa  equiTaJont.  The  eailieal  eipedient  wa,  to  trammit  confidenliel  lellen  to  thoio  with 
whom  tbef  had  entraitad  their  properly,  directing  lbs  manner  in  which  the  proceeda  abonld 
be  applied,  relying  en  their  carreapondenti'  hononr    for    the    panctual    aiecnlion   of  thrir 


wialiM.      Theaslellara  grodnallj  became  mote  and  moie  laconic,  and  finallj 
•d  form   sod  bad  confoRadaa  Ibsn  Iba  nama  by  wbieb  tbay  are  now  kuowi 


known,  and  bscsai*. 
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BILLS  OF  PARCELS. 

Banker,  ante,  vol.  iii.  p.  379.  Hanksrs  Cub  Notes,  ob/c,  val.  iii.  p.  392, 
Bank  Notes,  at><e,  vol.  iii.  p.  394.  Check,  CompouitioB  with  Croditora- 
Donato  Mortis  Causa,  Forgery,  Gi(),  Quarrantee,  Muney  paid,  Mo. 
ney  had  and  received,  Partnersj  Fayment,  Principal  and  Agent,  Solt- 
off,     Uusry,     Warranty.  ' 

01  eo:nmercial  confidsnce  increued,  aa  open  ioitaad  of  «  McrM  letter  of  reqneat  from  oaa 
peraon  lo  analber,  requiring  him  to  |«}f,  on  tlie  writer'*  aocoaat,  ■  rata  of  money  tlurain 
mentioned,  to  B  tbird  penoa. 

Tha  nlilily  ore.  bilJ  of  eichange  mny  be  tbna  brieflyeiemplified ;  loppoaeA.  lite  in  la- 
niaiea,  nnd  owe  D.,  nbo  lives  in  Enj;1and,  lOOOI.;  now,  if  C.  be  foing  from  England  to 
Jamaica,  he  may  iidTanca  B.  ihii  lOOOJ.  and  lake  a  bill  of  exchange  drawn  by  B.,  in  Eng- 
land, upon  A.,  in  Jnuiaiea,  and  roReive  it  when  he  r— ■ —  *■■ ■' —  "    "■■-    ■*-'  ' 

at  any  dlicaace  of  plocn  by  tmufering  i(  to  C,    wl 

in  naper  ciedit,  wittioul  theritk  of  robbeiy  or  Ion;  -zi>i,i;om.  loo. 

Billa  ot  eichinga  are  foreign  or  inland;  tart'i^a,  when  drawn  by  a  peraon  abroad;  and 
inland,  when  both  the  drawer  nnd  the  drawee  tiTe  in  ihia  kingdom,  Aa  the  object  of  fo- 
rmgn  bills'  wa*  originally  merely  for  the  parpoBS  of  commerce,  il  waa  formerly  IhoDght  that 
tbey  were  only  vaFid  ai  between  merchant  itrDngeni  and  Engliih  mereh.inta;  bnt  it  waa  at 
length  eatablithed.  that  all  peraong,  whether  trsdun  or  not,  might  be  paitiea  to  ancbJnitni- 

It  leemi  ihsl  inland  billa  were  not  in  use  in  this  countrj  at  a  mach  enrtiar  period  (haa 
the  reign  of  Kiog  Charlea  tha  Second;  and  like  foreign  bilta,  it  waa  once  thought  that  they 
coald  only  be  mude  BTailable  between  merchanta;  6  Mod.  29,  and  bills  payable  to  bearer 
were  at  firat  tbonght  not  ID  ba  negociable;  bm  Iheae  diatinaliont  hare  long  been  held  to  b* 
without  foDndalionj  and,  a>  obaerved  by  Hr.  Jnstice  Blackstone,  althongh  fornieH j  foreigii 
bills  of  exchange  were  more  raTocablj  regarded  in  the  eyeof  the  law  than  inlond,  aa  be- 
ing Ihonght  of  more  public  concern  in  the  advancement  of  trade  and  commerce;  jal  now 
by -vnrions  judicial  deciilgna,  and  statntes  the  9ih  end  10th  W.  S.  c.  IT.  nnd  the  Id  &4ih 
AoD.  a.  9.  inland  bill)  aland  nearly  on  the  lama  fooling  as  foreign;  and  what  was  the  law 
and  cnrtom  of  merchnnlii  with  regard  to  the  one,  and  taken  notice  of  aa  aneh,  ia  now,  by 
theaa  statoles,  enacted  wllh  regard  to  the  other.  Tbere  are,  howeTer,  slill  lome  diatinc- 
tioni  between  foreign  and  inland  bills;  the  former.'wben  made  abroad,  need  not  be  stamp- 
ed, and  mnal  be  ptoleslad  when  dishononred,  and  may  be  accepted  by  parol,  or  bj  writing 
on  another  paper;  whereat  an  acceptance  of  an  inland  bill  n: nit,  aince  a  recent  act  of 
parliament,  ba  in  writing  on  the  Tice  of  the   inttrnmenl. 

Thp  parties  to  theie  inaLrnmenls  nre  generally  fonr,  two  at  the  place  where  the  bill  ia 
drawn,  and  two  at  the  place  of  payment;  as  where  A.,  a  merchant  of  Amaterdam,  owes 
monay  to  B.  a  merchant  in  London,  instead  of  sendin.g  money  in  specie  toB.,  ha  applies  to 
C.<  another  merchant  at  Amsterdam,  to  whom  D.,  a  fonith  person,  residing  in  Irf)ndon,  a 
indebted  to  an  cqnal  amouol;  A.  pays  C.  the  money  iu  qiiCiiiion,,  end  receives  from  him  ■ 
bill  directed  lo  D.  lo  pay  the  a  moo  nt  to  B.,ar  lo  any  one  nppoinlcd  by  hini,  who  sends  it  la 
his  correspondent  B. ,  with  nn  order  that  the  money  be  paid  lo  him  by  D. 

Bnl  il  frequently  happens  that  only  three  people  are  concerned;  as  where  A.,  residing 
at  Amsterdnin,  and  wishing  to  remil  money  to  B.,  at  London,  for  goods  bongbl  of  him, 
and  having  C.,  a  deb(or,also  at  London,  addresses  his  bill  to  the  latter,  desiring  him  to  pay 
the  snm  mentioned  to  B.,  ot  to  his  order,  to  whom  he  thnn  senile  it  by  Icltor. 

There  may  alan  be  only  two  parties  in  the  forninliun  of  a  bill;  as  where  the  person  mak- 
ing it  deairea  another  to  pay  to  himaelf  or  lo  his  order. 

The  person  making  the  bill  is  called  the  drawer;  the  person  to  whom  it  is  direclfed,  ilia 
drawee;  and  the  pcnon  in  whose faTonr  it  U  made,  ihe  p.iyee.  When  Ihe drawee  hasnn- 
dertaken  to  pay  (he  bill,  he  in  styled  lbs  acceplnr;  nnd  his  nndertakinr  to  pay  the  bill,  ia 
called  an  acceptance.  Dills  of  eiclmnge  puynble  lo  order  we  assignable  by  indnraemenL 
The  parson  m.iliing  an  indorsemanl  ia  calkd  iho  Indarser;  the  person  in  whose  favour  it  is 
made,  the  inilnraee;  tbe  party  in  poasEsiion  of  ibu  bill,  anil  entitled  to  receive  ila  contents, 
the  holder. 

t  As  oonunorce  advanced  in  its  pro*resa,  ihe'malliplicily  of  ils  concerns,  required,  in 
many  instances,  a  less  complicated  mode  of  pisvment  than  by  bill*  of  exchange.  A  tra- 
der, whose  sitaalion  and  circomatances  rendered  credit  from  the  merchant  and  manofscln' 
rer  who  supplied  him  with  goodi, a bso lately  necessary,  might  have  so  limited  a  connection 
with  iha  commercial  world,  that  he  covid  not  eavlly  farntih  bis  creditor  with  a  bill  of  ex- 
change on  BOnther,'  bnt  bis  awn  responsibility  might  be  sncb,  that  his  simple  promise  of 
payment,  reduced  lo  writing  for  tbu  pnrpnse  of  evidcnnr,  might  be  accapli.-d  wirb  equal 
con6dence  as  a  bill  an  another  trader;  hence  promissory  mites  were  invenled. 

A  promisKiry  note  may  be  defined  la  be  an  engagement  in  writing  to  pay  a  certain  snm 
of  money  mentioned  in  il,  to  a  person  named,  or  to  his  order,  or  to  the  hearer  generally. 
On  their  first  iotrodnelian  tbey  were  considered  only  as  wrilteu evidence  of  a  debt;  for  il 
was  balden,  tlut  a  promissory  note  was  not  asaignablq  or  indorsible  over,  wilhio  the  caslom 
of  mercbanla,  to  any  other  peraon,  by  him  to  whom  it  wjb  made  payable;  nnd  that  if,  in 
fact,  snch  a  note  had  beei)  indortad  er  asEijned  over,  Ihe  person  to  whom  it  was  so  indorsed 
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BILLS  AND  NOTES. 
1.  RELATIVE  TO  THE  FOHM  OF  A  BILL. 

(A)  Al    TO     IT!     DEINO     IH     WRITIIta    p.  36. 

(B)    THE    MODB    or     ■ZFKEOION,    p.    264. 

(C)    PUAOI    WHBBB    MADS,    p.    290. 

(D)    DATE,  p,    266. 

(E) TIKI.  p.  aas. 

(F)  — Rtaui.T  TO  PAr.  p.  M8. 

(G)  WHOM  PATABLK.  p.  26?. 

(H)  ■■INO  PATABLB  TO  ORDEB,  D.  273. 

(I)  r«=.oi.,p.276. 

ar  laigned  OTer  could  not  mninltLin  an  aclion  wil|iia  the  caitoDi,  againut  the  penon  nhff 
Gnt  dren  anil  gotncriluid  the  nola.  and  ibnl  niLhin  'roeh  cattom,  even  the  psnon  to  nhain 
it  wu  niede  psysble  cpotd  not  mnintain  an  action.  Bnt  at  length  ihcjr  were  rgcngnidad  by 
llw  l^islatare,  end  iheiame  priviteges  conreiiedon  Ihgm  es  apon  idlnod  bill*  orexchaon 
bj  the  aut'  S  ft  4  Anne.  c.  9.  whicb  enacu,  ••  (hat  from  tbe  lat  Maf ,  ITOS,  all  Doles  in 
wriliag  made  and  ligaed  by  any  peraoB  or  peruna,  body  politic  or  corponite,  or  by  the  eer- 
Tinl  or  agent  of  any  corporation,  banker,  go Idamith,  merchanl,  or  trader,  naoally  intraaled 
bj  him,  her,  or  ifaem,  to  sign  aach  pramiuory  notes  b;  him,  her,  or  them,  wheieby  aaeh 
panon  oi  peraooa,  body  politic  or  corporale,  hia,  her,  or  their  servant  or  a^ol  as  aforeniJ, 
dolfa  or  ahatl  prorni>e  to  pay  to  any  olber  peraon  or  persons,  body  politic  and  corporate,  (o 
bit,  bar.  or  their  order,  or  to  bearer,  any  anro  of  money  mentioned  in  iDch  note,  ahsll  ho 
taken  and  construed  to  be,  by  Tirtne  Ihareof,  duel  and  payable  to  any  anch  panoo 
or  persons,  body  politic  Kod  corporate,  to  whom  the  seme  i>  made  payable;  and  alio, 
•Tory  anch  note  shall  ha  assifnabto  or  indoraible  over  in  the  same  manner  a>  iniatid  bilta  of 
eiel^nie,  and  that  the  parsoD,  &c.  to  whom  sncb  inm  is  by  sach  Dote  msde  payable,  inny 
Bauitain  an  aetion  for  tha  sams,  in  the  same  manner  as  they  might  do  on  an  inland  bill  of 
aichnnge,  made  or  drawn  occordiug  to  the  coalom  of  merchants,  against  the  person  or  per- 

ke,  to  whom  BQch  note  is  indorsed  or  asstgned,  or  the  money  therein  nienlioned.  ordered  to 
ba  paid  by  Indorsement  thereon,  may  maintain  an  action  ^r  inch  anm  of  money,  either 
against  the  person,  &c.  who  or  whose  agent  signed  sooh  note,  or  ngninst  any  of  the  persona 
wiio  iodorHil  the  same,  in  like  manner  as  in  cases  or  island  bills  of  oichangte," 

HaTing  eihiblted  the  origin  and  general  rnrni  of  thadc  two  rmportnnt  lecuriiiei,  it  mny  be 
asefnl,  before  cooclnding  this  uote,  briefly  to  examine  and  illnatnite  tha  two  leading  pro- 
pefliea  of  anch  inatmnieDls,  and  what  peculiar  chamcteritlic*  dislingoish  them  from  averjr 
alher  apeeiea  of  contract  or  agreemcnl. 

rirat.lhat  allhongh  bills  and  nntes  ateehoif  in  action  (that  is,  the  interest  in  a  contract 
ar  right,  which,  in  cose  of  opposition,  cnn  only  be  reduced  into  beneficial  posseaaion  by  an 

lenut  therein  in  tha  indorsee  or  assignee,  and  entitle  bliu  to  aae  iherenn  in  hit  own  naait. ' 
Btepott,  ChostH  in  Action. 

This  ri,;ht  of  trantfer  is  in  direct  oppoHiiion  to  tUo  establithed  rnla  of  law,  that  a  chaie 
in  action  cannot  be  tmasfarred  by  the  creditor  or  claimaat  to  a  third  penon,  so  as  to  Test 
tbe  legal  inlereat  in  the  latter  or  enable  him  to  ane  in  his  own  name.  The  principle  of  this 
lala  »,  that  it  would  tend  to  increase  maintenance  and  litigation  ifllie  assignment  to  a  siren-  - 
gar  of  a  right  oot  redaced  into  pos«egsioD  were  permitted,  and  that  it  wonld  aBbrd  means  to 
powerful  men  to  pnrcbase  rijiits  of  actions,  and  thereby  enable  them  to  oppress  indigent 
dablon,  whose  original  crediloni  would  not  perhaps  have  sned  them;  Co.  Litt.  SI4.  266. 
a.  u.  1.  283.  b.  n.  1 ;  2  Rail.  Ab.  45.  b.  The  rigonr  of  this  technical  rule  is,  howsTer,  in 
some  degree  madilied,  and  it  is  now  aitabli^hed,  that  hands  and  other  cAd.ici  in  action  may 
bean  far  assigned,  aa  lo  vest  the  beneficial  inleresl  in  the  assignee,  ar.3  preclade  tha  obli- 
gor or  other  debtor,  efler  notice,  fiom  paying  the  assigron  still  the  legjl  interest,  in  sncb 
cases,  eoDtinnes  in  the  nuiiinor,  and  the  action  opon  the  aecmity  mnitt  ha  bronchi  in  hia 
name;  and  whatevor  objection  woald  defeat  bis  cluim,  will  eqnally  afioci  the  assignee;  A 
T,  R.  840;  poit.  lit.  Bond.  Set-olT. 

Secondly,  altboogh  bills  and  note*  nre  nnt  n  specialty  but  merely  a  simple  contract, 
ytt  a  BufBcient  centideration  is  implied  from  the  nature  of  the  iastrnment,  and  its  eiia- 
lence  io  fiict  is  nnnecwtry  lo  be  prored  in  general  evidence;  and  the  defundant  is  not  at 
liberty  la'prova  that  he  receired  no  conaidcriition,  unless  in  an  action  brnught  against  him 
by  the  penon  with  whom  hs  wu  immedfalely  concerned  in  tbe  negocialion  of  [be  instin- 
ment,  or  by  n  person  who  baa  given  no  Taloe  for  it.  In  this  reapeot  a  bill  or  note,  although 
not  a  specialty,  carrias  with  it  the  sania  presumption  of  a  considarstion  as  a  bond  or  other 
biftrament  under  aeal,  Bnt  it  u  not  owing  to  ihe  form  of  a  bill  or  note,  nnr  to  the  cirenm' 
sunee  of  Ihe  nndorlnliin);  being  in  writini.  that  the  law  gives  it  ihe  eflect  of  a  specially; 
bat  in  order  to  strenglhon  and  facililala  that  commercial  interconrse  which  ia  carried  on 
tbrongh  the  medlnin  of  anch  aecnriti's.  Bat  in  order  to  enlilln  bills  or  notes  to  these  pri- 
vilege*, they  mngt  he  stiictly  fr.imed  according  lo  the  law  of  merchants  and  Iba  staL  of 
Anas,  andcoaljia  all  the  ssaential  requisites;  and  if  any  of  these  be  wanting   tba  cotninon 
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180  BILLS  AND  NOTES. 

(K)  A«  TO  THt  I^vaBRTKMr  OF  TBE  WORDB  '•  VlLDl  BECKITED,"  p.  276. 

(L)  l^B■ItTION  OF  THX  WOMB   "  PLACE  TO  ACCOUNT,  p.  376. 

(M)  INSKRTIOS    OF    THB    WORI>B  "  PUUUVBNTURS,"  OS  "  WITHODI 

FDRTBBB  ADTICB,"   p.  276. 

(N)  IT*  BEIKG  PATABLG  AT  ALL  EVENTS,  p. 277. 

[  253   ]  (0)  BEIMQ  PATABr.K  OUT  OF  A  PARTICCLAK  FUND,  277. 

(P)  THE  drawer's  name,  p.  270. 

(Q)    DIRECTIO.W  TO  THE  DRAWEE,    p.  280. 

(R)  Construction  OF,  p.  2BI, 

II.  RELATIVE  TO  THE  FORM  OF  A  PROMISSORY  NOTE ;  GE- 
NERAL REQUISITES  OF.  AND  OF  THE  RESEMBLANCK 

[  254  ]  SUCH  INSTRUMENT  BEARS  TO  A  BILL  OF  EXCHANGE. 

(A)  Form  of  a  note. 

(fi)  Ab  to  the  language,  p.  232.  (b)  Place  where  made,  p.  285.  (c)  Date, 
p.  206.  [d)  To  whom  payable,  p.  286.  (e)  Payable  to  order,  p.  287.  (/) 
Time  mad  place  of  payment,  p.  987. 

(B)  GrNERIL  REQDISITES. 

{«)    Must  be  payable  at  alt  events,  p.  388.     (6)  for  the  payment  of 

money  only,  p.  ^91.     (c)  for  a  specific  sum.  p.  292.     (d)     Must  not  be  pay- 
able out  ofa  particular  fund,  p.  292. 

(  C)  When  joint  or  skveral,  p.  293. 

III.  RESEMBLANCE  BETWEEN  NOTES  AND  BILLS  OF  EX- 
[  266  ]            CHANGE,  p-  29j. 

IV.  RELATIVE  TO  VERPAL  OR  COLLATERAL  CONTRACTS 
CONTROLLING  OR  VARYING  A  PILL  OR  NOTE,  p.  296. 

V.  RELATIVE  TO  THE  STAMP  ON  A  L'ILL  OR  NOTE. 

{A)   Pe.VALTT  FOR  MAKING,   ACCBFTINO  OR  PATINO,  HOT  DDLT  STAMPED,  p. 

299: 

(R)  FOST-DATINO,   p.  302. 

(C)  ISSUING  U.fSTAMPED  ElLLBOy  JANKERS,  WITHOUT  BPECIFTINQTaB 

PLACE  WHERE  1S8URD,  Oil  POST-DATED,    p.  302. 

(D)  : RB'IBSUINO,    AND  FOH  NOT  CANCELLING  THEM,  p.  303. 

(E)    TAKING  BB-ISSUED  BILLS,    p.    304. 

(F)  When  necbssart  to  have  an  aorebmetit  btamf,  p.  304. 

(G)  Etect  op  a  bill  not  being  btaiufed,  p.  306. 

(H)   E   PECT  or  k  BILL  BEING  DRAWN  O^  A  STAMP  NOT  OF  A  FEOFEE  DBKO- 

MtNATION,   p.    30'3. 
(I)   At  WHAT  TIME   TO  BE  BTAMPRD,   p.  307. 

{J)  Amount  of  ooTr  patablb  and  how  regulated,  p.  308. 
(K)  Of  the  dutt  payable  when  drawn  in  Ireland  and  complbtsb  IN 
England,  p.  310. 

(L)   WHEN  DRATN  IN  THE  COLONIES  AND  FILLED  UP  IN  EnOLAND,   p. 

310. 

[  256   J  ^JIJ   WHEN  DRAWN  IN  ENGLAND  AND  DATED  AT  A  FOREIGN  PLACE,   p. 

311. 
(N)   — —  WHEN  DRAWN  ABnOAO  AND  FILLED  OP  IN  EvGLAND,   p.  51 1 . 

(Oj  Amount  of  the  duties  patable  on  notes  drawn  abroad,  p.  312. 
(P)  Objection  to  issupficie\cv  of  stamp  when  unavailable,  p.  312. 

Ql   F,XEMPTIO-J  FRr,M  DUTr,   p.  .'312. 

VI.  RELATIVE  TO  THE  CAPACITY  OF  THE  CONTRACTING 
PARTIES  TO  A  liILL  OR  NOTE. 

Iff.  1 1  general,  p.  314.     id.  In  PARTICULAR  instances. 
(A)  Aobntb,  p.  314. 
{B\  Amen:i,  p.  317, 

(C)  CoRrOBATION-S,    p.  313. 

{D;    ESELIITOR'   AMD  ADMINISTRATORS,    p.   5i0. 

I»w  role  ngninit  lh«  <i'?ignineDl  or  choiei    in  tic  lie  a,  and  wbieb  r?qiitrea  >   cotuidtntion, 
will  preclude  Ihe  bolrler  rrom  recovering. 

A  bill  or  anta  ii  in  genarnl  a  preferable  (Bcoril]'  to  ■  formsl  unaranlee,  and  iH  Mme  casai 
it  is  bauar  tbaa  a  bond;  see  Chil.  on  Billa,  S, 
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(E)  IsPAKTS,  p.  324. 

(F)  Married  women,  p.  3S4. 

(G)  PiRTMEns,  p.  324. 
(H)  Several  persons  !< 
(I)  Effect  op  a  pers 


VII.  RELAnVE  TO  THE  CONSIDERATION  OF  A  BILL  OR 

NOTE. 

(A)  When  RBauisiTE  as  between  immediate  parties,  p.  33d. 

(B)  When  recivibitg  as  bbtwkek  intekhediate  farties,  p.  330. 

(C)  When  ILLEGALITT  OF  VITIATES.  [    257    ] 

(a)  By  coTnmon  law,  p.  333.  (()  By  statute. 
1.  By  gaming,  p.  335,  'i.  By  y,  p.uaury  338,  3.  Insurance  in  the  lotte- 
ry^ p.  344.  4.  Sale  of  offices,  p.  345.  5.  InsuraQce,  p.  345.  6.  For  the 
pnce  ofspirituoUB  liquors,  p.  345.  T.  Stock  jobbing,  p.  346.  8.  An  a p pre n- 
tice  fee,  p.  346.  d.  Trading  against  (be  laws  of  the  East  India  Company, 
p.347.  10,  For  bribery,  p.  347.  11.  Simony,  p.  347.  12.  Ease  and  ftrour 
to  sheriff,  p.  347.  13:  The  ransom  of  a  ship  captured,  p.  347.  14.  Sigt^  - 
ing  a  bankrupt's  certificate,  p.  347. 

via  RELATIVE   TO    THE    ALTERATION    OF   A   BILL   OR 
NOTE. 

f  A)  When  vitiated  by. 
{a)    Wish  rtftrenct  to  the  time  uhin  made. 

I.  Before  acceplaace  p.  347.     2.  After  accepIaDce,   p.  348.     3.  d»- 

liTery,p,  349.     4.  due,  p.  351. 

(a)  fVith  reference  to  the  luilvre  of  the  aUeralion. 

I .  As  to  the  names  of  the  parties,  p.  .352.     2.  time,  p.  S5S.     3. 

place  of  payment,  p.  354.     4.  amount,  p.  355.     6.  consideration, 

p.  3-55.     6. indorsement,  p.   355.     7.  By  alteriog  of  a  twte  into  a  bill, 

p.  956. 

(B.)  Where KOT  VITIATED  bt,  p.356. 

(C)  Of  t-he  holders  right   to  recotrk  under  the  BfoREf 
COUNTS,  p.  356. 
IX.  RELATIVE  TO  THE   ACCEPTANCE   OR  NON-ACCEFf- 
ANCE  OF  A  BILL  IN  GENERAL. 

(A)  With  refebence  to  the  presentment  por. 
{a)  When  requisite,  p.  357.     (6)   Time  of,  p.  367.     (c)  Mode  of  p.  359. 
(d)  Waiverofp.  360. 

(fi)  With   reference  to  the  fersok  bt  whom  the  accept- 
ance is  to  BE  MADE. 

(a)  By  agents,  p.  360.     (6)  corporations,  p.  360.     {c)  Execu- 

tors  and  administrators,  p.  3S0.     (d)  infants,  p.  360.     («j  married   L  **■   I 

women,  p.  360.     (f)  partners,  p.  360.     {g)  several  peraons  not  in 

partnership,  p.  SCO. 

(C)  With  reference  to  the  time  when  to  be  made. 

(a)  Before  the  bill  is  drawn,  p.  360.  (b)  Within  what  time  after  the  bill  is 
left  irtih  the  drewee  for  acceptance,  p.  36 1 .  (a)  Where  b  hill  is  payable  »$• 
ler  light,  at  what  time  deemed  to  have  been  made,  p  36 1 .  {d)  After  the  bill 
b  payable,  p.  362. 

(D)  With  reference  to  the  modb  in  which  it  is  to  be  made. 
(a)  By  implication,   or  by  a  separate  instrument,  p.  362.     (b)  writing 

OD  the  hill  itself,  p;  370. 

(E)  With  reference  to  the  terxs  in  which  it  is  to  bbmade. 
(«)  When  absolute,  p.  370.     (6)  conditional,  p  S17. 

(F)  WhEM     partial,    OB     TABTIItG     moM     TRB     TEROE    Ot    THE 

BILL,    p.     847. 

(G)  With  refehehcb  to   the    holdeh'i    rioht   to    ihiiit 

OH     AH     ABIOLTTTB     ACCEPTANCE,    p,     8T4. 
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\a]  To  be  intlcmnified  by  drawer,  p.  374.     (6)  -^—  alter  liia  acceptance, 

p,  375.     (c)  revoke  lib  act^eplnnce,  p.  575. 

[IJ    With   reference  to  the  lfabilitit  of  the  acokptor, 

AND   OF   niS   DISCllROF.,  377. 
(J)      With  SErcBEtfCE  to  the  dkaweei  revdial  to  accept,  and  no- 

IM,       At    GOMEBItl    THE    BIQHT    OF     DRAWER     TO     BVE     TOR    eOHarllER ATIOII,  p. 

ass. 

2i.  Al  COnCEBKI  THE  RIGHT  OF  THE  DRAWFR  AND  tMDOFlBIl  •T  A  HILb 
TO     NOTICE,  p.   88S. 

Ed.  Af  tONClRKS  THE  NOTING  AND  PROTEST  FOR  NON-ACCEPTAKCE, 

p.  383. 
4lh,    'S  CONCERNS  THE  PROTEST  FOR  DF.TTKR  SECT;FITY,p.  888. 
(K)  AVITH  REFERKNCK  TO  THE  LIABIUTV  OF  THE  DRAWER  AUD  OTH- 
ER PARTIES  ON  ACCEPTANCE  BEING  KEFl'SED.  p.  384. 
(I,)  WTTH  REFEHE.NCE  TO.  THE  EFFECT  OF  ACCEPTANCE  AND  WHAT  IT 
ADMITS,  p.  S5S. 

X.  HELATiVE  TO  THE   ACCEFTANCF  OF  A  BILL,  SUPIIA 

Pr.OTEST. 

(A)  WHEN  IT  MAY  BE  MADE.  p.  887. 

(B)  BY  WHOM  rr  MAY  BE  MADE, 
MODE  OF  MAKING,  p.  38S. 

(D)  LlAIILITT     OF     PABTV     UAEIND.  p.    8S8. 

(E)  Rights  of  party  makikc.  p.  3S9. 

XI.  RET^TIVE  TO  THE  TRANSFER  OR  NEGOCIATION  OF 
BILL   Oil  NOTE,  AND  OF  THE  PARTIES  IN  WHOM  THE 

BIGHT  OR  TRANSFER  IS  VESTED. 
(A)  With  beferexcb  to  tjte  jorm  of  the  iNTniMENT, 
L  -^^  ]       (a)  Where   words  of  traosror  are  inserted,  p.  390.     (6)  Where  words  ot 
■  transfer  arc  omUted,  p.  390      (c)  Where  the  ioslrumcat  is  payable  to  bearer, 

p.  3:>i. 

(B)  With  Rp.PERE.fCB  to  the  persoxs  who  mat  tra.vsfer. 

(d)  Agcote,  p.  291.  (6)  Aliens,  p.  334.  (c)  Asatgnces,  p.  394.  (tO 
Tlaokers,  p.  394.  (e)  Eaokrupts,  p.  395.  (/)  Corporations,  p.  397.  [g) 
Executors  ond  AdraiDistrators,  p.  997.  ib)  Finders,  p.  309.  (i)  Inrants, 
p.  399.  (j)  Insolvents,  p.  S99.  (A)  Married  women,  p.  400.  (I)  Pnrt- 
nars,  p.  400.  (m)  Persons  ofKnme  names  as  payee,  p.  401.  (n)  Several 
personsnot  in  partnership,  p.  401.     (o)     Trustee,  p.  403. 

(C)     With  rgfrrence  to  the  time  of  NiKrNO  thk  trarbfer. 

(a)  Refare  filled  up.  403.  (6)  Tefore  acceptance,  p.  403.  (e)  Alter 
duo,  p.  405,     (d)     Actual  payment,  p.  407. 

(I>)      WiTB   REFRRKNCB   TO  THE   MODE  OF   MAEISQ  THB   TRAKSFBR. 

''  1st.   Bv  Indorsement. 

(a)  In  Writing,  p.  408.  (b)  How  made  when  intended  to  be  general,  p. 
409.  (c)  How  mode  when  intended  to  be  special,  p.  41  J,  (d)  How 
made  on  notes  under  Si.  p.  4  tS. 

2d.  Bt  Delivery. 
fa     When  bill  or  note  indorsed  io  blank,  or  payable  to  bearer,  p.  413.     (hi) 
When  bill  or  note  payable  to  a  ficticious  person,  p.  414. 

■  (E)  With  ItBrERB^CG  to  the   effect  of  makiko  the  transfer, 
(a)     Wheo  mado  by  indorsement,  p.  414     (6)     When  made  by  deiirery, 
n.  417. 
XU   RELATIVE  TO  BILLS  AND  NOTES  WHICH  HAVE  BEEN 

LOST,  p.  420. 
Xni.    REIJITIVE  TO  BILLS  WHICH  HAVE  BEEN  DESTROY- 
ED,   p.  424. 
XIV.  RELATIVE  TO  THE  PAYMENT  OF  A  BILL  OR  NOTE. 
(A)    With  rbfere.^ce  to  the  time  nnE\  a  biix  or  note  becomes  iii.e 

[  2G0  ]  f^^  When  the  bill  or  note  is  p»yal>le  on  demand,  p.  424.  (6)  \\'\wn  the 
bill  or  note  is  pnyabte  at  sight,  p.  4  !9.  (c)  When  the  bill  or  note  is  [layablo 
after  date,  p.  430.     (J)     (Jl'tlic  aHownnce  ofgraco,  p.  43'J. 
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(B)  With  reperbsce  to  the  pressmtie.nt  of  a  eill  or  i*otb  ron  pi«- 

(ii>  Whnn  requiaile,  and  what  circumstance  will  dispense  with  prcicntinent, 
p.  433.     (6)     At  whnt  place  to  be  made. 

I.  As  concerna  billa  or  exchange,  p.  4^3.  3.  As  coaccnm  promiatory 
notes,  p.  443. 

(c)  By  whom  to  be  roade,  p.  445.  (d)  To  whom  to  be  made,  p.  445. 
(e)  At  what  time  ol  the  day  to  be  mode,  p.  443.  (/)  In  what  manner  to  be 
Bade,  p.  416. 

(C)  With  aepbrevcb  to  the  actuai.  paihb^t  of  a  bill  or  hotr. 

1st.    TO    WHOM    IT    II    TI>    ■■    MADS.      p.    iAl 

[a]  In  general,  p.  44C>.  (b)  If  the  holder  be  an  inlant,  p.  416.  (e)  If 
the  holder  be  married,  p.  447.  (<()  iribe  bolder  die,  p.  4)T.  (c)  if  the 
holder  become  bankrupt,  p.    447.     [f)     If  the  holder  become  insol  rent,  p. 


Id. 

AT 

-H 

AT    TIMS    TO     SB 
4ttl.    tit     WHAT 

""t 

DUE.  p.  447. 
B    to    be    MADE,    p,    447. 

Slh.   What  rgc 

BE     TAEG.«.    p.      449. 

6lh.  Paim 

aA     PROTEST,  p.   449. 

(D) 

-With 

mo   After    fatmeht 

p.  460. 

(E) 

W. 

TH 

BFERSKCE     TO    T 

iIE     E 

IE 

T  or  A  partial  fayn 

XV.  RELATIVE  TO  THE  NOTICE  OF  THE  DISHONOUR  OF  A 

BILL  OR  NOTE  :  OF  THE  PROTEST  AND  NOTING ;  AND  ,  oe,  ■ 
OF  THE  ACTS  OF  THE  HOLDER,  WflEREHY  THE  PAR-  L  '*'  ' 
TIES  TO  A  B!LL  OR  NOTE  MAY  BE  DISCHARGED. 

ls(.  Notice  of  DiaiioNOUR, 

(Al    As  CO'iOBRVS  THE  IltGHT  OF  THE   ACCRPTOR  OB.  MAKES  TO  XOTICK. 

(n)  When  requisite,  and  consequence  of  omitting  to  give,  p.  453. 
(3)  As  coNcER-va  THE  KiGiir  of  DRAkVBR  a:*d  iMianaF.RS  to  noticp., 
(a)  When  requisite,    and  what  circuniatances  dispense   with   giving,    p. 
45j.    [b)  Within  what  time  to  be  given,  4<iJ.     (c)  Form  ofthc  notice,  in 
*hu  manner,  and   by  and  to  whom  to  be  given,   p.   475.      (d)  What  circum- 
MSDces  amount  to  waiver  ofn  neglect  to  give  notice,  p.  480. 
(C)  As  coscER.-Js  the  rirht  op  a  quieintor,  p.  485. 
Si.  Protest  and  notl-jo  os  pishon'our,  p.  480. 
3d.  Acts  wherebt  the  parties  to  a  dill  or  kotb  mat  be  dis- 

(o)  By  absolute  payment,  p.  491.  (6)  Partial  payment,  p.  493.  fc)  Re- 
leue,  p.  494.  {d)  Giving  time,  p.  495.  (e)  Taking  another  eecurity,  p. 
438.*  {/)  Neglecting  to  present  for  acceptance,  p.  409.  Is;)  Neglecting  to 
give  notice  of  refusal  to  accept,  p.  499.  (A)  Neglecting  to  present  indue 
tiaie  for  payment,  p.  493.  (i)  Neglecting  to  give  due  no'ice  of  non-pny- 
ment,  p.  -100.  {j )  Taking  the  acceptor  or  maker  in  execution,  p-  499.  (fc) 
Taking  a  composition,  p.  5J3.  (I)  Proving  uiler  a  Eom-niaVion  ofbanknipt- 
cy,  p.  500.  (n»)  Acceptor  of  a  bill  or  maker  of  a  note  being  discharged  under 
the  Insolvent  Act,  p.  501. 

XVI.  RELATIVE  TO  THE  EXTINGUISHMENT  AND  SATIB-    ' 
FACTION  OF  A  BILL  OR  NOTE,  p.  501. 

XVII     REMEDY  UPON  BY  ACTION. 

{A)  Remeo*  aqainst  a  party  who  has  subscribro  ma  name  is  two 

DisTi.vcT  characters,  p.  502. 
(Rl  Election  as  to  whom  to  »b  sueo,  and    who  may  sce,  p.  503.      r  2G2  1 

(a)  Form  of  action,  p.  603.  (6)  Aifi.lavit  to  hold  to  boil,  p.  505.  (c) 
Arrest,  p.  505.     (d)  Rail,  p.  506.     {<■')  Declaration. 

I.  Of  the  venue,  p.  5)6.  ii.  EiUitliiig  the  dooturation,  p.  503.  3.  The 
count  stating  the  bill  or  nolo. 
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(si)  Aa  to  datft,  p.  SOS.  (b  I)  DeKribing  the  placa  where  made,  p.  6ltf.- 
(c  1]  Describing  the  bill  or  note  to  have  been  made  according  to  the  ctetoml 
of  merchants  or  statute  ofAnne,  p.  511.  (d  1}  Allegation  orsignatQie,  and 
dcBcribing  tho  names  of  the  parties,  p.  512.  (c  1)  Describing  the  time  for 
which  the  bill  is  drann,  p.  516.  (/  1)  Describing  the  amount  for  which  k  itf 
drawn,  p.  016,  {g  1)  Describing  that  the  bill  was  for  value  received,  p.  617. 
(k  1)  Ai  to  delivery,  p.  519.  (i  1)  Making  and  acceptance,  p.  520.  (j  I) 
Direction,  p.  521.  (it  1)  Stating  the  place  where  the  bill  or  note  is  made 
payable,  and  of  its  presentment  for  payment,  p.  532.  (I  1)  Sttitipj  ft  breach 
of  the  contract  to  pay,  p.   533. 

4  Of  the  common  counts,  p.  524. 

(f)  Of  obtaining  leave  to  inspect  a  copy  of  a  bill  or  note,  p.  525.  (g]  The 
particulars  of  the  demand,  p.  526.  (A)  Staying  proceedings  on  payment  of 
debt  and  costs,  p.  527.  (i)  Plena,  p.  528.  (j)  Judgment  by  default,  and 
reference  to  compute,  p.  530.     [k)  Evidence  for  the  plaintiff! 

1*1.  Producing  the  bill  or  note,  p.  536.  2ci.  Of  proving  that  the  bill  or  note 
corresponds  with  the  inslriiraent  described  in  the  declaration. 

1.  Aa  to  date,  p.  536.  2.  Making  and  acceptance,  p.  536.  S.  Names 
and  allegation  of  signature,  p.  538.  4.  Consideration,  p.  538.  5.  Delivery, 
p.  538,     6.  Presentment,  p.  639. 

(I)  Evidence  for  defendant,  p.  539.  (m>  Witnesses,  p.  639.  (n)  Sum 
recoverable,  p.  539. 

(D)    LnSORSEE  AGltKST  ICCEPTOR  OP  A  BILL  OR  MAKER  OP  A  NOTIf. 

(a)  Form  of  action,  p.  615.     (6)  Affidavit  to  hold  to  hail,  p.  545.     (c)    Ar- 
rest, p.  546.     (d)  Bail,  p.  545.     (e)  Declaration 
L^^3  J     J  ofthe  connt  stating  the  bill  or  note,  p.  645.    2. money  counU.p.  547. 

(/)  Pleas,  p.  548.  ig)  Paying  debt  and  costs,  p.  548.  (A)  Jodgment  by 
default,  and  reference  to  compute,  p.  649.     (■)  Evidence. 

lat.  Of  producing  the  bill  or  note,  p.  649.  2d.  —  proving  that  the  bill  or 
note  corresponds  with  the  iostrument  described  in  the  declaration,  p.  549. 
3d.  —  proving  tho  transfer, 

1 .  By  iodoraement,  p.  649.     2 .  —  delivery,  p.  550. 

4th.  Of  proving  the  identity  of  the  payee,  p.  551.  5ih.  conside  ra- 
tion, p.  562.     6th.  Of  the  competency  of  nitnesscs,  p  653, 

(j)  Sum  recoverable,  p.  555. 

(E)  Payee  against  the  drawer  op  a  bill. 

(a)  Form  of  action,  p.  655.     {b)  AfHdavit  to  hold  to  bail,  p.  555.     (c)  Ar- 
rest, p.  555.     {d)  Bail,  p.  655.     (e)  Declaration. 
1st.  Of  the  count  stating  the  bills,  556      2d.  money  counts,  p.  668. 

(/)  Of  *''"  pleas,  p.  659 .   (g)  paying  debt  and  costs,  p.  559,    (A)  Evidence. 

1st.  By  producing  the  bill  or  note  p.  659.  2d.  Of  proving  that  the  bill  oi 
note  corresponds  with  the  instrument  described  in  the  declaration,  p.  56U. 

3i  — proving  the  preaentment,  p.  559.     4th. notice  of  dishonour^ 

p,  669.     5th. a  protest,  p.  560.     6lh.  - — -  the  consideration,  p.  660. 

7th,  Of  the  competency  of  witnesses,  p.  660. 

(i)  Judgment  by  default,  p.  560.     (j)  Sum  recoverable,  p. -660. 

(P)  Indoihee  against  the  drawer  mn  l^poRSER  of  a  bill  or 

(o)  Formof  action,  p.  5G0.  (6)  Affidavit  to  hold  to  bail,  p.  561.  (c)  Ar- 
r€Bt,p.  561.     (d)   Bail,  p.  561.      (e)  Declaration. 

Itt,  Of  the  count  stating  the  bill  or  note,  p.  561.     2d. money  counts, 

p.  664. 

(J)  Pleas,  p.  564.     (g)  Of  paying  debt  and  costs,  p.  564.     (h)  Evidence. 

ist.  Of  producing  the  bill  or  note,  p.  664.  Sd.  —  proving  that  ibe  bill  or 
note  corresponds  with  the  instrument  described  in  the  declaration,  p.  564, 

3d.   —  proving  the  indorsement,  p.  564.     4th.  presentment,  p.  665. 

[  264  ]   5(^    .^—  notice  of  diahonour,  p.  566.     6th. protest,  p.  666,     7lh. 

coMideration,  p.  566.     6th.  payment,  p,  666.     9th,  Of  the  competency 

of  witneases,  p.  666. 
{i\  Sam  recoverable,  p.  669.    {})  Judgment  by  default,  p.  569. 
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(G)  Bt  drawer  against  acceptor  op  a  bill,  [  364  ] 

(a)  Form  of  action,  p.  569.     (6)  Affidavit  to  hold  lo  bail,  p.  670.     (c)  Ar- 
rut,  p.  670.      (<J)  Bail,  p.  670.      (e)  Declaration. 

1.  Of  the  count  staling  the  bill  or  note,  p.  670. 
(7)  Plena,  p.  67 1.     (g)  Paying  debt  and    costs,  p.  51 1 .     (A)  Evidence, 
p.  571. 

(H)  AcCOMMODATlOrr.  ACCEPTOR  AOAINST  DRAWER,  p.  571. 
(I)  By  A  PRIOR  AGAINST  A  SUBSEQUENT  INDORBEB,  p.  674. 
(J)      Br    A    PARTY  WHO    HAS    PAID    A    BILL    SUPRA    PROTESt,  p.  574. 

XVIIL  EXECUTION,  p.  674. 

XIX.  REMEDY   UPON    BILLS   AND    NOTES  IN    CASE  OF 
BANKRUPTCY,  p.  575. 

XX,  REMEDY  UPON  BILLS  AND  NOTES  IN  CASE  OF  IN- 
SOLVENCY, p.  675. 

I.  RELATIVE  TO  THE  FORM  OF  A  BILL. 

.      (A)    As    TO    ITS    BBISC    IN    HHITINR, 

Thomasv.  Bishop.  M.  T.  1753.  K.  B.  Ca,  Temp.  Hard.  '-'.  Abillof.i 

Per  Lord  Hardwicke,  C.J.  A  bill  of  exchange  is  a  contract  of  a  very  «'"'"««    . 
particular  naturp,  depending  on  the  custom  of  merchanta,  and  mini  be  in  wri-  „,iiin_ 
Jw^.     See  2  Geo.  4.  c.  70.  r  265  ] 

(B.)   As  TO   THE   MODE  OP   EXPRESSION. 

1.  MoESis  V.  Lee.  T.  T.  1711.  K.  B.  2  Lord  Baym.    1597;  S.  C.  1    Slra.  To  codmi 
629;  8  Mod.  364.  (Plenbill 

Per  Car.     There  ore  no  precise  words  necessary  (o  be  used  in  a  prcmis- '''^"*'^''""*" 

Kwy  note,  or  a  bill  of  e.tchnnge.      See  Rast.  E:it,  3.3t(;  10  Mod.  287;  3  WiU.  }eSZ"Lt 

3l3;2Stra.  70S;   1  Esp.129;  WilleB,396.  of  wcrd*  ii 

S.  Rdfp  v.  Webb,  E.  T.  1794.  1  Eap.  139,  required.' 

Juwnpnt  for  work  and  labour;  defence  that  the  plaintitT  had  taken  in  pa; : 
meat  of  bis  debt  a  draft  on  an  unstamped  slip  of  paper  in  the  foUoiving  words:      ineino 

»  Mr.  N.  will  much  oblige  Mr.  W.  by  paying  to  J.  R.  or  order,  20  guineas  ^^"™„'d, 
«n  his  account."  ••  if,  ^^i 

Lord  Kenyon  decided,  that  as  this  instrument  was  a  bill  of  exchange,  it  moehnblitq 

eoutd  not  b«  given  in  evidence  without  a  stamp;  and  that  such  a  draft  ol-  Hr._W.  by 

though  taken  without  objection  by  the  party,  was  not  any  discharge  of  the  t'l^**  '" 

antecedent  debt.  /     .Sf  "*/ 

3.  SaoTTLBWOBTH  V.  Stefbens,  T.  T.  1808.  N.  P.  1  Campb."407,  rbi'll  of'e" 

This  was  an  action  upon  an  instrument  described  in  the  declaration  as  a  chAnge. 
bill  of  exchange  drawn  by  defendant  on  A.  and  Co,  payable  (o  B.  and  indor-  And  an  ia 
■ed  by  him  to  plaintilT;  the  following  is  a  copy  of  the  document  produced  in  •t"""*"' 
avidence:  ^  fj  ^^^ 

"  21st  October  1804.       'Ji,,tiTait, 

"  Two  months  after  date  pay  to  the  order  of  B.  ^0l.,  value  received.  place,  in 

"At  A.  and  Co."  Thomas  Stevens."^  "tead  of  ba 

*  But  with  s  view  of  rendsrini;  the  abridginent  of  iha  caqc><  ilecidi^d  upon  bills  of  ex-  "1%  addnus 
eban^e  oiore  intslli^ihle,  and  ti>  prevent   any  ni^stiikn  in  tlie  roinieiliuu  of  ifaese  inalra-  "^  '*>  '''a 
mrats,  precedenlj  of  a  foreign  and  inlnnd  bill  are  here  iDserlud.  drasvee; 

Foreign  Bill.  but  10  other 

London,  lat  January,  1826.  reHpeelii, 

E:ichanse  for  10,000  Z.ior»  Toumoitr:      lil**  a  bill 
At  tv«o  osanrea  (or  "at  Bighl,"  iir  '•  nflet  date,")  pay  [dig  m_»  fir«  """J  be  da 
bin  af  aiehnngs  (secnnd  and  third  of  Ihe  itiiine  tennr  and  dale  not  paid),  lo   IMoHra.  scribed  as 

or  order,    (■'  or  bearer,")  ten  thoiuand  livrei   lournoi$ei,  valae  >nch. 
raeetved  at  them,  and  place  (he  same  lo  accoanlas  per  advice,  frotn 

Ta.Mr.  in  Paria, )  James  OalUnd. 

pajibl*  It  5 

Inland  Bill. 
£100  London,  Isl  January,  leSfi. 

Al  aight  (or  "on  demand,"   "  at  daya  after  aight,"  '•  at 

»Hei  data,")  pay  10  Mr.  or  oider  ("or  bearor,")  on« 

baadred  paaoda,  for  ralue  received.  '  - 

To  Mr.  merchant, )  Bamaal  Skiaaar, 


Briatol,  pajabla  at 
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LotJ  Ellpn'virouih,     The  boI-Jer  ccrtainlj  might  bare  treated  titia  inatm- 
rn<>nl   a*  a  promitintw  note  or  a  bill  of  exchange,  at  bis  election,  but   I  think 
it  ha-t  hena   pfperly  described   in  (be  declaration;  as  the   latter,  for  A.  and 
C».  tnav  be  considered  the  drawees. — Verdict  for  plaint iT.   See  3  Moore.  91. 
4.  Ai,i.At  F.  MAwsoy.  .^I.  T.  1814.  N.  P.  4  Camp.  115. 
Aod  man        ActioD  against  tbe  defendant  as  drawer  of  ihe  following  instrumcot. 
r/ U-^tbT  '■  Bra'^f""'.  AuguBl  2,  1 8 1 4. 

worJ  at  m       "  Two  mimtlM  after  da'.e,pay  to  M.  A.,  or  order,  llOJ.,  Talue  received. 

de*i;;nedly  G.  M. 

wiiticD  "  Ai  S.'a  Bankers,  London." 

■mall,  for  Plainli!!'  presented  it  for  acceplanee,  and  on  its  being  refused,  gave  defend- 
Vrdeceii**  ^'''  ""''*'*'  "^  dishonour,  and  brought  the  present  action.  The  quesltoo  was, 
lion.  whether  plaintilT  had  aright  lo  treat  the  instrument  as  a  bill  of  exchange. 

PloinlilTs  counsel  relied  upon  Shutilcworth  v.  Stephens,  ante,  265.  Defend- 
ant'a  counsel  offered  to  prove  that  at  the  place  where  drawn  such  inslrumenta 
were  considurcd  as  promissory  nutes;  and  he  conlended  that  the  security  was 
not  drawn  upon  S. ;  it  was  merely  to  be  paid  at  S.'a  and  Co*;  the  instrumeot, 
therefore,  had  none  of  the  essential  requisites  of  a  bill  of  exchange. 

Gibbs,  C-  J.  was  of  opinion,  on  the  auibrority  of  the  case  cited,  that  the 

filaintitf  ivoiild  have  had  a  right  lo  treat  the  instrument  as  a  bill  of  exchange, 
lad  the  word  "  at"  been  distinctly  written;  liut  he  said  he  would  leave  the 
jury  to  determine  whether  it  was  fraudulently  written,  in  small  characters,  to 
escape  detection,  and  to  induce  belief  that  the  instrument  was  a  bill  of  ex- 
change. Evidence  of  such  instruments  being  considered  as  promissory  ootei 
where  drawn  was  clcnrly  inadmissible.  The  jury  found  the  "  at  to  have  l)een 
inserted  with  a  fraudulent  intent. — Verdict  for  plnintitK      See  3  Moore,  99, 

(C)     As    TO    THE    PLiCE    WUFBE    MADE. 

It  is  usual  and  proper  to  insert  in  Ihe  bill  the  place  where  made;  but  with 
the  exception  of  hills  of  exchange  under  5/.  and  which  are  included  in  the 
clauses  in  the  17  Geo.  3.  c.  39.  it  is  not  absolutely  necessary  to  insert  auch  a 
superscript  ton, 

(!>)    A<i    T1    TFIB    TATE.* 

I.  De  Li  CoiinTiEU  v.  IJrllamv.  M.  T.  1004.  K.  n.  2  Show.  422.  S.  P. 
In-innctioB  IIague  V.  French.  T.  T.  180J.  Es.  Ch.  3  B.  and  P.  173.  S.  P.  Coxon 
on  abill,  if      V.  Ltos.  1810.  2  Camp.  33S. 

omitte^ihe  •**"'"P*^  •*"  *  foreign  bill  of  exchange,  payable  at  double  usance  from  the 
Court  will  '^"'®-  ^'  '"**  alleged  that  the  party  beyond  sea  drew  the  hill  on  a  certain  day, 
intend  iida  ""d  that  the  same  was  presented  to  and  adopted  by  the  defendant.  Excep- 
ted at  ihe  (ion  that  the  date  of  the  bill  was  not  set  forth.  The  Court  said  that  they 
time  ilia  would  intend  the  bill  to  have- been  dated  at  the  (imo  of  drawing  it.---Judg- 
Biaied  lo  n,Q„[  fQf  plninlilT. 
hnvobeen  „.  p^^^io^g  ,    NoitTn.  E.  T.  1811.  K.  B.  13  East.  517. 

r  OQj  1        The  defendant  on  the  Ith  of  May,  1810,  drew  a  bill  for  200/.  on  Hrook  &  Co. 

And  B  liill    ***'cd  (he  1  Ith  May,  1810,  payable  to  order,  05  days  after  date.     On  the  6lh 

wlisreilw   of  Mny,  Totty    indiirsed  thid  bill  to  the  plalntifTfor  a  valuable  consideration, 

po«claiing  and  on  the  same  day  died.     After  the  Ith,  and  before  the  1 1th  ofMay,  the  de- 

"""'oJ,'."'.!  Icndant_ received  eirecta  of  Totly's  to  the  amount  of  about  130/.  to  answer  this 

nf  May,  the  defendant  advised  the  drawees  of  the  bill  hav- 

d  of  Totty's  death,  and  desired  them  not  to  arccpt  or  pay 

I  should  rcgnlarly  be  dnied  on  Ibe  da;  it  it  mide;  but  ai  the  data 

a  Dol  nu  cueutial  part  of  ihem,  nay  more  than  the  ditfl  u  the  seb- 

want  of*  diile,  ot  a  false  or  impn'sihlo  day  being  tupenciibed, 

dily  of  tliP  contract;  GodilHrdn,  2  Co.  5.  n;  and  froio  Drary  v.  De 

I .  and  Dihnr  aulhorilici,  abridged  post,  til.  Sunday,  there  tceitu  lo 

tl  being  dnled  on  Ibe  sabbalb  day. 

bo  iarioired  inlo,  tbe  lime  will  ba  computed  from  tbe  day  it  wai 
■m.  1076;  Bac.  Ah.  Leaaes,  1;  Com.  l>ig.  Fail.  U.  3;  and  Downei 
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tbe  bill.     Acceptance  and  payment  vere  accordingly  refuded,  and  IhU  action  qacnt  lo  ita 

was  brought  againal  the  drawer;  a  verdict  was  found  for  the  ptaintifl's  aubjoct  be>nEJ^">''7 

to  the  opinion  of  the  Court  of  King's  Bench  on  a  case  reserved.       The  Court  "*"  "' 

■Her  adverting  to  the  IT  Geo.  3.  c.  30.  as  lo  bills  lor  kss  than  51.  and  to  the 

48  Geo.  9,  c'  148.  as  to  post  dating  draAs  upoD  baakerx,  held  clearly  that  the 

|daiDti!r8  were  cnlitlod  to  recover  for  Ihe  whole  amount  oflhc  bill,  and  he  had 

ladgmeot  Kccordiugly.     See  Allen  v^  Keevea,  1  East,  4d3.  abridged  post,  tit. 

Check. 

3.  DowNES  V.  RicHARBso?).  E.  T.  ll!2i.  K.  B.  6  B.  k  A.  674;  S.  C.  I  D.  a  bill «  not 

&-  R.  332-  lobcrcoDMd 

Three  persons  joined  as  drawer,  acceptor,  and  liist  indoretr,  in  making  nn  ered  na  it 
accomodation  bill,  and  it  was  aflerwards  transferred  for  votue  lo  A.  B.  Pre-  sued  until 
viously  to  ita  being  so  tranBferreii,  its  date  had  been  altered.  The  question  jl",*"  f 
was,  whether  a  fresh  Htomp  was  not  nece.iaary  inconsequence  of  such  nn  alto-  g„,„p  g„„. 
ration.  P>r  Cur  The  stamp  act  requires  that  a  bill  sliall  be  slampf^d  before  „|,o  h  en 
it  issues;  But  many  di  ToreDt  caaes  have  laid  down  Ihia  rule,  ihat  if  nn  altera-  titled  to 
tion  is  made  by  parties  who  consent  lo  it  before  the  bill  issues,  then  the  allei 


..„n  doea  not  make  a  new  stamp  necessary.     The  simple  question  therefore  is  ''<■!■" 
when  this  bill  ia  lo  be  considered  as  having  issued.     That  must  be  when  it  is  '"=^"- 
scot  into  tho  world  for  a  valuable  consideration.     An  accommodation  bill  such 
as  this  cannot  be  said  to  he  issued  until  it  is  in  the  handa  of  some  person  who 
is  entitled  to  treat  it  as  a  security  available  inlaw. 

(K)    As    TO    THE    TtNE. 

CoLEHiN  V.  Cooke.  U.  T.  1742.  C.  P.  Willes.  39S. 
Per  tntUs,  C.  J.    I  put  a  qtieslion  to  the  counsel  which  will,  I  think,  deter-  ^^  ,j^^  j^ 
mine  Ihe  point,  whether  there  is  any  limited  time  mentioned  in  any  ofihe  bouks  limited  re 
beyond  which  ifbilla  of  exchange  are  made  payable,  Ihey  are  not  good,  and  it  ipcciinj 
was  admitted  by  the  cotinset,  that  they  could  find  no  such  rule  anil  I  am  sure  which  a  bill 
1  caa  fiad  none-      If  a  bill  of  e.tchaoge  be  made  payable  at  ever  so  distant  a  ""J  ^' 
day.  if  it  be  a  day  thai  must  come,  it  ia  no  oi)jcction  lo  the  bill.  ^'^^  P'J'' 

iF)    As    TO    THE    REQUEST    TO    PAT. 
mport  a  deaire  or  wish  that  the  drawee  should  pay  the    r  ggg  i 
bill  when  it  arrives  at  maturity  suffice.     See  an'e,  2G5.  '-         ^ 

(G)    As     TO    W«OM    PAVAni.B. 

1.  GiMO'*  V.  MiNET.  H.  T.  n-ii  c.  p.  1 11.  i;i.  con. 

Eyre,  C.J.  If  I  put  in  wrifing  the.^e  words,  "  I  promise  to  pay  5001.  on  de-  ^  yn  ^^j 
BMad,  value  reeeived,"  without  saying  lo  whom,  it  is  waste  paper.     If  I  di-  sistiDg  to 
rea  another  to  pay  50-5I.  at  some  day  afler  value  received,  and  do  not  say  to  whom  it  it 
whom,  it  is  waste  paper.     See  Blonckenhagea  v.  Blundell,  2  13.  &  A.   417.  lo  be  paid 
•bridged  post.  »  u.<,p«. 

2.  Crutchly  v,  Clarkvce.  M.  T.  1813,  K.  B.  2  M.  &.  S.  90.  '""' 

In  an  action  by  the  payee  oi  a  bill  ajrainat  (he  drawer,  il  appeared  that  the  ^^j  there 
defendant  drew  the  bill  ia  Jamaica,  and  sent  it  to  England,  with  a  blank  for  fore  b  bilF 
the  pnyee  s  name;  tiial  it  ws^  put  into  iipg-xjiation  here,  and  afterwards  paid  umiBd  with 
tolha  plajntil  for  an  old  de!)t  without  the  blank  being  filled  up,'  and  ibat  he  »'"  ""o- 
inserted  his  own  namo  aa  payee:  the  plainliifhad  a  verdict;  and  on  a  mol  ion  """"*' '"' 
for  a  nonsuit  or  a  new  trial,  the  Court  held  the  plnintiff  warranted  in  inserting  be  tilled  up 
bis  own  name,  for  by  leaving  the  blanlt  ibe  dcfcudnnt  authorised  any  bona  fide  by  any 
holder  to  fill  it  up,  and  Ihe  rule  was  refused.     See  Doug.  513.  bona  fidt 

•Pro.ided  it  be  ddI  a  bill    within  the   17  Geo.  3.  o.  SO.  wl.icli   en.icU,  llial  all  liHIs  of  ^('■'Is'  w"h 
•ichaDge,  Of  drafts  in  writing,  being  negocinl.lp  or  iraoirerrdblo  for  ibe  pnjnicnt  of  20i.,  '"*  own 
or  uj  <ura  of  nionay  abo.e  that  .am,  aad   Iros  Oifln  61.  or  on  which  2(l#.  or  above  thai  n'ms,  iho 
mm,  ond  less  ihnn  5(,   nhall   romniti  ondischnrged.  eh.^ll  bear  dnto  befoie  or  at  tho  time  of  {""'  •"''R"''' 
drawing  or  itsniug  iheroof,  and  not  nn  any  day  Bub»cquent  ihercto  J*  "  P'"^y 

t.'^ndif  DO  timaia   mentiuned,  it  wnuld    he  pnyoble  on  demand.      It  i>,    however,  ihe  <=0'>cen»' 

ia  GgurM,  c^eaily  and  inlelligiblv;  uhd  ;r  liiu  inalrnirionl  b«  drawn  in  onu  rouiilrr  ixiiiig 
one  style,  ond  payable  in  a  coanlry  U'ini;  nniilher.  it  Unn  beta  nli.icrvod.  llial  ihu  diawcr 
■ometimes  makes  ibe  date  both  according  li  ilia  old  and  nuw  slylei  Kyd.  8. 
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Of  ibai  9.  Grint  v.  VAuaHArf.  T.  T.  1664.  K.  B.  S  Burr.  1526.  Nicholsok  ▼. 
mij  b«  Seldnith,  E.  T.  1696.  K.  S  Salk.  67;  S.C  1  Ld,  Kaym  180. 

mada  psjB  fVUmol,  J.  When  a  negociable  note  is  payable  to  bearer,  an  action  may 
b'"'"  clearly  be  brought  in  the  name  ofthe  bearer.      Bearer  is  dacriptio  pertonae 

r  369  I  ^^^  ^  person  may  take  by  that  description  as  well  as  any  other.  Id  (he  na- 
The  tons  '"'^  of  the  contract,  there  is  no  impropriety  in  his  doing  so.  It  is  a.  contract 
fide  holdrr  to  pay  the  bearer,  or  to  the  person  to  whom  be  shall  deliver  it  {ivhether  it  be  a 
of  1  bill  or  note  or  bill  of  exchange;)  and  it  is  repugnant  to  the  contract  that  the  drawer 
•lebsng"  should  object  that  the  bearer  h'aa  no  right  to  demand  payment  from  him. 
nwj  recov  4     Tatlock  v.  HARnia.  K,  T.  1789.  K.  B.  3  T.  R.  174. 

"not  The  defendant  and  Others  drew  a  bill  of  exchange  on  the   defendant  alone 

fram  iha  in  favour  of  a  fictitious  payie,  Hnd  the  defendant  accepted  it;  and  haring  »- 
■coepiaria  dorsed  it  with  the  name  of  such  fictitious  payee,  delivered  it  to  A.  to  whoMlh* 
an  action  was  indebted,  and  who  gave  defendant  credit  in  account  for  it.  A.  afterward 
Tor  money    jijtlaraed  it  to  the  plalntitTfor  a  valuable  consideration.      In   an  action   against 

"  had'aii  "**  defendant  as  acceplor,  the  Court  were  of  opinion  that  the  plaintiff  might  r»- 
reeei"td  cover  against  the  defendant  the  amount  of  the  Jiill  under  the  counts  for  money 
altboogh'  P'lid  and  money  hnd  and  rectcKd,  for  the  giving  of  the  bill  waa  an  appropriation 
tha  defead  of  so  much  money  to  be  paid  to  the  person  who  should  become  the  holder  of 
ao(  ud  the  bill;  andthereforc,  when  the  plainliffdiscounted  it,  he  paid  the  money  to 
othandrew  jjj^  ^^g  of  the  defendant;  and  when  A.  gave  the'defendani  credit  for  the  value 
r"j.nt"  of  the  bill,  that  wasmoneyhad  and  received  to  the  use  of  such  persons  am 
Iit.d"i.di.Lt  ahooldafierwardsbeiheholderofthebiil.  See  I  T.  R.  664;  Sny.  223;  3 
piyablaio  Burr.  1316;  Fort.  C.  L.  I  16;  Doug.  611;  2  Burr.  1005;  Salk.  126;  1  H.  Bl, 
tfictitiaut  239. 

P*y^  5.  Verb  v.  Lewis.  E.  T.   I7B9.  K.  B.  3  T.  R.  182. 

And  raeli  "^'^  **"  *  "^"'^  similar  to  the  preceding,  except  that  the  defendant  was  aot 
BD  action  °^^  of  the  drawers,  and  there  was  no  evidence  that  be  received  any  valne  tor 
m>r  ba  sup  the  bill,  upon  which  it  wa»  urged  the  plaintilfcould  not  recover  upon  tbe  mo- 
portsd,  al  ney  counts.  But  the  Court  said  the  acceptance  was  evidence  that  he  had  re- 
iboBgh  ceived  value  from  the  drawers,  Hnd  Iho  plaintiffhad  judgment, 
l^W^D^J't'o  ^-  M'f'^T^  Gibson.  M.  T.  1789.  K.  IJ.  3  T.  R.  481;  S.  C.  1  H.  El.  669, 
■rove  ilut  -^  '''"  of  exchange  was  drawn  by  L.  and  Co.  on  the  defendants,  and  made 
tha  defend  payable  to  J.  W.  or  order.  It  was  found  by  a  special  verdict  that  J.  W.  was 
aat  bad  le-  a  fictitious  person,  that  his  nnmo  was  indorsed  upon  it  by  L.  and  Co.  that  the 
aaived  any  defendants  knew  when  they  accepted  the  bill  that  no  aunh  peraon  aa  J.  W. 
ihalbll"  whose  indorsement  was  then  upon  the  bill,  existed,  and  that  the  indorsement 
f  370  1  *"  not  made  bv  any  person  of  that  name;  the  Court  of  King's  Bench  thought 
And  ithu  ''''*  *^^*^  decided  by  the  preceding  decision  of  Vere  v.  Lewis,  and  gave  juag- 
•iDca  beea  ment  far  the  plaintilTd;  and  on  a  question  IVom  the  House  of  Lords,  whether 
haldea,  the  bill  might  not  be  deemed  in  law  to  be  payable  to  the  bearer,  Holham,  Per^ 
thai  whera  ryn,  arul  Tkompion,  Bnrons,  and  Govld,J.  gave  it  as  their  opinions  that  it  mirht; 
tha  ciroBm  j,nt  Eyre,  C.  B.  and  Hmlh,J.  difTered;  after  which  ioid  Kmyan,  C.  J.,  Sard 
^"'"  t/mghborough,  and  Lord  Bathurat,  spoke  in  favour  of  the  judgment,  and   Lord 

beiu  a  fie    '^*'''f*>^  against  it,  and  (he  judgment  was  nf!irmcd. 
thio^  per  1.  CoLi.is  V.  Emett.  H.  T.  1790.  C.  P.  T  H.  Bl.  SIS. 

KB  i*  The  first  count  of  a  declarntion  by  the  indorsee  against  the  drawer  of  a  bHI 

known  to  of  exchange  slated  that  the  defendant  drew  a  bill  directed  to  L.  an 4.  Co.  by 
™  '?'"P  which  he  required  them  to  pay  to  G.  C.  or  order,  1551?.  value  received;  and 
ii  in  eflecl  ()b''V<>^b(1  t^^  33><I  )>'"  <"  t'^^'^i,  and  authorise  them  to  negociate  and  indorse  the 
parable  to  same  in  the  nnms  of  G.  C. ;  the  plaintiils  then  averred  that  there  was  no  aucb 
baaier.  person  as  G.  C.  but  that  the  said  name  was  merely  fictitious.  One  A.  G.  ac- 
Henoa,  cep!ed.  and  L.  and  Co,  indorsed  G.  C.'s  name  on  the  bill,  who  appointed  the 
wbiraabill  contents' to  be  paid  to  the   pIiiinlilT.     Second  count  alleging  the  bill  so  drawn 

,   ft,"  by  defendant  on  L,  and  Co.  who  were    thereby  requested  to  pay  to  G.  C.  or 

P^-JJfl,""  bearer,  and  averred  that  the  plniniifTs  were,  and  still  continued,  the  bearers  and 
a  ficliiioiu  proprietors  of  the  sold  bill.  Thore  were  also  the  money  counts.  On  the  ge- 
parea,  or  neral  issue  being  pleaded,  n  special  verdict  found,  among  other  things,  that  the 
order,  and    defendant  toiofe  his  Jiamtnpon  apiectof  blank  paper,  loiJi  9  skUling  tltmplhere~ 
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on,  and  delivered  it  (o  L.  and  Co.  payable  at  such  a  time,  and  to  such  person  indoned  ia 
w  persons,  as  they  should  think  (if     After  argument  the  Court  said,  that  as-  '''"^,j  '^ 
the  first  count  of  tho  declaralion  dilTered  frorathe  verdict  in  two  or  three  mote  \°^^^  p>m 
rial  circuRistanses,  thai  count  could  not  be  supported;  ajd  thercrore  they  must  by  ggf,/ 
look  to  the  eecond,  upon  which   the  verdict  might  be  sustained,  it  stating   it  to  nieut  b« 
be  a  bill  payable  to  bcnrtr,  which  Wiis  its  legal  effect ;  though  it  was  not  dWa-  iween  ih« 
teta  payable  to  bearer,  it  being  drawn  payable  to  G.  C.  or  ordir\  for  a  bill  is  an'*'''"*"  "*? 
authority  (o  pay  pursuant  to  the  order  of  the  payee,  and  implies  an  undertak- "jj^^'^J",^'!," 
iog  to  pay  pursuant  to  ihnt  order.     But  if  (here  be  no  person  who,  by  any  poa-  [i,oi  ^n  in 
ajbility,  can  give  such  order,  (he  engagement  must  be  to  pay  the  bill.     If  the  nocaot  ip 
order  of  the  person  cannot  be  procured,  and,   with   (he  knowledge  and  privily  do  rues.  Tor 
of  tbs  parties  who  make  the  bill,  such  a  name   is  put  in   as  cannot  give  an  or-  '  "ajosW" 
dor,  it  is  in  efTect  the  same  thing  as  if  they  had  it  made  payable   to  the  person  tj^n    ^'^j,t 
vho  holds  the  bill;  namely,  the  bearer. — Judgment  for  plaintiff".  declare  oa 

8.    GiBSov  ¥■  HirsTER.  E.  T.  1794.  Dom.  Proc.  2  H,  Ei.  288,  neb  bill  ■■ 

At  the  trial  of  this  cause,  the  defendants  tendered  a  bill  of  exceptions  to  the  p^yabla  to 
judge's  direction  to  the  jury,  which,    after   stating  the    bill  with   the   indorse- *""'*^- 
DMats,  marks,  and  tigures,  was  in  substance  as  follows:  (hat  the  plaintiff  proved         . 
Ih*t  the  name  of  N.  H.  purporting  to  be  subscribed  to  the  paper  writing,  or  ^^°j^"^'"^ 
bill  of  exchange,  was  of  the  proper  hand-writing  of  N.  H.  aa  the  drawer  of  f,i|[  „c  ,j,^ 
the  same;   and  as  the  agent  of  L.  and  Co.  and  was  accustomed  to  draw  bills  of  de«:ripiJoa 
exchange  for  them,  in  his  own  name,  as  their  agent,  and  that  N.  H.  resided  at  agKinit  iha 
Falmouth;  that  no   such  person  as  W.  F.  the  supposed  payee,  ever  existed.  ■"'P'of' 
and  that  the  name  of  W.  F.  was  merely  fictitious;  and  that  the  paper  siting  J^""™*M" 
BO  subscribed  by  N-  H.  and  before  the  same  was  indorsed  with  the  name  of  A.  ^^  ^^ 
G.  by  procuration  of  L.  and  Co,  and  also  before  the   letters  and  figures.  No.  .„.„  af 
2083,  and  the  letters  G.  S.  S.  were  subscribed  [hereto,  was  sent  by  L.  and  Co.  ihe  pajeo 
being  the  same  persons  mentioned  in   the  said  indorsement,  to  Ihe  said  defen-  baing  ficti 
daatsfor  acceptance,  who  accordingly  accepted  the  aame  by  subscribing  there-'"""*'  °"  . 
to  the  ssid  letters  and  figures.  No.   2068,   and  also  the  letters  G.  &  J.  as  the  ^j^j^,,)"  ^f 
iaitials  of  their  respective  names;  that  the  indorsement  of  the  name  of  W.  F      [  37 1   "I 
na  made  by  a  clerk  of  L.  and  Co.  whose  name  was  not  W.  F.  and  the  said, hi  circni 
bill  was  aflerwards  indorsed  with  the  words,  by  "  procuration  of  L.   and   Co.  Bianca  ua 
A.  G.,  by  the  said  A,  G,  a  clerk  of  L.  and  Co."  and  delivered  by  them  to  the  dar  whioh 
■aid  plaintiff  for  a  valuable  consideration  then  paid  to  them  by  the  plaintifl, ''*  ^'^  " 
who  did  not  know  that  the  payee  named  in  the  said  writing  waa  fictitious;  and^*'|j-^|g " 
the  said  plaintiff  further  ahowed  that  the  defendants,  at  the  time  of  their  accep-  ,|,|,  to  fie 
taaca  of  the  said  paper  writing,  either  knew  that  the  name  of  W.  F,  contained  tiiiont  par 
in  the  same   paper,  and  indorsed  thereon,  wns  a  ficticious  natne;  or  that  de- •oca. 
feadanls  had  given  authority  to  L.  and  Co,  to  draw  the  same  upon  them  tho 
said  defendants,  by  and  In  Ihe  name  of  N.  H.  their  said  agent  expressed  there- 
in, to  be  made  payable  to  the  order  of  a  person  who  did  not  in  fact  exist,  and 
whose  name  was  a  fictitious  name,  having  a  general  authority  of  L.  and   Co. 
to  draw  bills  upon  the  said  defendant  by  and  in  the  name  of  the  said  N.  H  (heir 
said  agent,  expressed  to  be  made  pavable  to  the  order  of  persnna  who  did  not 
m  fant  e^ist,  and  winae  names  were  ficlilious names;  did  fiirther  prove,  that  L, 
and  Cr).  used  to  sand  down  to  H.  N.  at  Falmouth,  printed  forms  of  bills  of  ex- 
chaogfl,  upon  paper  duly  stamped  for  that  purpose,  with  blanks  therein  for  the 
datei,  the  times  of  payment,  the  names  of  the  payce-i,  the  sums  to  be  made  par 
Table  therein,  to  be  signed  by  him  N.  II.  who  used  to  return  the   same  signed 
bv  him  to  Ij,  and  Co.  and  who  then  filled  up  the  b'lts  fio  returned  according  to 
their  convenience,  with  dates,  the  times  they  were  made    pavable,  the  payees' 
names,  the  greater  part  of  which  were  fictitious,  and  the  residue  real,  and  the 
sums  for  which  thev  were  to  become   payable;  and  that  this  was  done  as  the 
exigencies  of  L.and  Co.  required;  that  when  the  bills  were  thus  filled  up,  they 
werii  taken  to  the  defendants  for  acceptance,  some  of  them  were  so  taken  for 
seceptance  being  indorsed,  and  others  of  such  bills  at  the  time  they  were  so 
taken  lor  acceptance  having  the  names  of  the  supposed  payees  iit  such  bills  io- 
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c««;  vy  au*  wKfcffi  <f  jE,  .:*>:■ .' 

■tuw  «f  lint  p*7««.  'jr  lue  xtu^ 

w*-»*  fi«-^-j«cJT  ewTi^  at  nfTtmL 
i^-itniaxM  for  acc*;4ww:  i^jtf  c 

S.  H.a»  fr«B  Febxwr.i, 

bill  w'mU  birc  u-rii(:4  if  KiiKaiae  re^Ter^ire  d>T9 1^  l^rv  ; 

tiot  before  tbe  b'lvr*^  tiae  p'^'i  arrirxl  oa ti>«v  iayr^  ^M  ^kxtxnw 

C*-ple<f  by  li*  deJt^iiioU  ■.li,'xn  o  _ 

WCT*earried  fcr  »crey!a3ce  »S'?r  Jue  aiTniJ  of  the   t"«  = 

otb*r  LLIs  of  fb«  lik«  k.r,-!,  ■!  c:r:«rt3t  tianw  afi«w»rc*-  «_ 

ii  maaj  iutaiirea  nioh  i.^is  were  eaire^  for  acce^i(K>re  <:■  iW  ear  ^  vfcick 

tber  sere  filled  up  br  \}k  said  L.  aai  Co.  tbe  in^au  0>P7  ««n  tlM  vp.  uid 

wtiibt  tb«  ink  wi;h  wfairfa  '.ber  were  so  firmed  dp  bss   fcc«B  vet:  'btf  the  howae 

of  L.  wmJ  Co.  wbere  tbe  said  LJ!;  were  ao   f;i:ed   cp.   vu  >g(  iknc  ■■■■•e's 

walk  from  tbe  defendant's  b>m«e;  that  ibi<  «-»  tt>e  g^nrni  cuirse  ef  feriiag 

between  L.  and  Co.  and  tbe  defendants:  thai   tbe  ii^k  has  been  apovieslW   so 

wet  al  many   timea  when  the  bilb  were  fa  dclirered  for  amptaBce,  AM  tbe 

Greon  wba  delivered  them  was  caretul  in  ram  inn  tLeni  tbtf  tber  ^^hl  not 
smeared;  thai  at  tbetime  of  canning  tbem  in  tiii*  manner,  k  was  apparenf 
that  tbe  sigDatnre  of  V  H.  was  dry,  and  an  old  writins.  and  tbat  what  had 
been  written  to  fill  np  the  bill.'i  was  fresh  and  wet.  Tbal  tbe  ■titiKJw.a,  bj 
whoseleatimonj  tbe  plaintiff' gave  the  laid  eiidcniee  of  tbe  aerera)  lastaBces 
of  the  manner  of  presenting  and  accepting  ibe  said  bills,  bad  no  partiratar  ■>»• 
mory  to  distinguish  Ibe  bill  writing  produced  in  evidence  (roiB  the  rest  of  tba 
bilis  presented  and  accepted  by  tbe  defendants;  tbat  tbe  date  tA  tbe  said  bill  or 
paper  produced  in  evidence,  the  name  of  tbe  paper,  and  the  eodh  Iheiein  ex- 
preosed  to  be  payable,  were  filled  np  by  a  clerk  in  L.  and  Co.,  in  London,  and 
that  was  a  general  course  before  described  with  respect  to  Ibe  other  Inlta  tbat 
were  carried  to  tbe  defendant  wet  lor  acceptance.  That  the  defendants  fpaid 
bills  noder  these  circumstances  to  a  large  amount,  and  Ra  a  eoraiderable 
length  of  time.  The  record  then  slated  (be  objection  by  tbe  defendant's  connscl 
to  the  admissibility  of  this  evidence,  and  tbe  direction  of  tbe  judge  to  tbe  ju- 
ry, tbal  it  was  proper  evidence  to  maintain  the  israc  on  the  third  count,  which 
considered  tbe  bill  as  payable  to  bearer.  The  Court  of  King's  Peach  gave 
Judgment  for  tbe  plaintiff,  on  which  the  defendants  brought  a  writ  of  error  in 
the  House  of  L«rd8;  and  after  a rfni meat,  the  following  question  was  sent  for 
(he  consideration  of  the  judges:  Whether  the  circumstancca  mentioned  in  the 
bill  of  exceptions  had  sufficient  relation  to  the  proposition  therein  al^  mention- 
ed, viz.  that  the  defendants  in  the  action  knew  the  name  of  W.  F.  was  ficti- 
tious, or  that  the  defendant  had  given  authority  to  L.  and  Co.  to  draw  bills  up- 
on them,  the  said  defendants,  payable  to  fictitious  payees,  so  that  ihey  ought 
to  have  been  received  and  left  to  the  jury  aa  evidence  thereof?  On  this  ques- 
Itun  the  majority  of  the  judges,  together  with  the  lord  Chancellor  {declared, 
(hot  they  thought  that  the  evidence  liad  been  properly  received,  and  left  to  the 
Jury.— Judgment  was  affirmed. 

9.  BK^^■E^T  V  Farnell.  M.  T.  I80T,  I  Campb.  130.  180. 
Thi«  was  an  action  by  the  indorsee  of  aliiJI  payable  to  a  fictjlioua  payee,  or  . 
his  order.     I^rd  Kile n borough  held,  at  Nisi  Prius,  thai  such  an  inslrumeiil 
woa  iioithor  in  effect  payable  to  the  order  of  the  drawer  nor  to  bearer,  but  ws» 
„_-  .  oomptetoly  void.  It  appears,  however,  from  a  subpcquenl  part  of  the  same  re- 
-^■^  J  iKirt,  that  such  doctrine  is  to  bo  taken  wilh  this  qualificalion,  "  unless  it  can  be 
shiwn  that  the  circumalance  of  tho  pnyee  being  a  fictitious  person  was  knovni 
o  the   arcoplor."     A  now  trial  was  refused  in  this  case,  because  no  such  evi- 
dence had  been  oflored  at  Nisi  Prius;  and  Lord  Ellenborough  said,  he  coo- 
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ceiTed  liimself  bound  b;  Mioet  v.  Gibson,  snd  the  olber  caffiflupon  ibis  sub- 
ject, which  had  been  carried  up  to  the  House  of  I^rds,  (though  by  ao  means         , 
'disposed  to  givp  them  any  exteasion,)  and  Ibat  if  il  had  appeared  that  ibe  dc' 
feodaut  knew  the  payee  to  be  a  fictitious  person,  he  should  have  directed  the 
jury  to  find  for  the  pUintiif. 

10.  The  Kr>o  v.  Taft.  1777.     1  Leach.  172;  S.   C.  2  East.    959.      f  ^", 
The  priaoner  was  ioJleled  for  forging  an  indorsement  on  a  bill  of  exchange,  |™j°d°  *",_ 
lad  found  guilty  ;  but  the  judge  before  whom  he  was  tried,  eubmitted  ihe  ^  getitloai 
««se  to  the  CABsideration  of  the  judges,  upon  the  folowmg  statement  .  the  bill  droig  op  > 
Vaa  drawn  payable  to  Messrs.  R.  &  IM.  and  indorsed  by  Ihera  generally,  and  bilJ  to  |iTs 
became  the  property  of  one  W.  W.,  from  whom  il  had  been  stolen,  the  pri-  j*  ""•'"=1 
•oner,  for  the  purpose  of  getting  it  discounted,  indorsed  on  it  the  name  of  ?  *"':'' 
John  Witljiuna.     The  judges  were  unsnimously  of  opinion  that  this  was  a  foT-     ^^-l' 
gery  ;  for  although  the  fictilioua  signilure  was  not  necessary  to  his  obtaining 
ths  money,  vet  it  was  a  fraud  both  on  the  owner  of  the  bill  and  the  person 
who  discounted  it,  and  referred  to  Res.  v  Louhet,  where  it  was  holden,  that 
the  forging  a  name,  either  real  or  fictitious,  with  an  intent  to  defraud,  was 

(H)   As   BEING   Pa7aBLG   TO   ORDER'  wu  iloabt 

1.  RiNBCRT  ¥  LissET.  T.    T.    1744.  K.  B.  2  Stra.   I2I1.     S    C-  DucK- fnl  whatfcw 
M*N  V    Rbckwith.  M.  T.     1691.  K.   R.  Comb.  176.  'i>i'"°'"  « 

The  pi  a  nti  IT  declared  upon  the  custom  of  mnrchnnts  against  the  defendants,  la^*,1„ 
as  acceptors  of  a  bill  of  exchange.  Tlie  instrument  did  not  require,  the  aj^,rwai 
drawer  to  pay  the  order  of  the  payee,  but  merely  contained  a  rsqueat  that  the  within  tb* 
nooej  should  be  paid  lo  the  payee.  It  was  objected  thai  the  omission  of  cnatoni  of 
the  words  "or  order,"  excluded  ihp  bill  from  the  privclcgit  generally  allowed  merch«BU. 
lo  inatrumenta  of  that  description,  in  which  opinion  several  merchants  con. 
curred.  '  Aad  .iltho' 

1,  Hill  y.  Lewis-  H.  T.  HOT.  K.   B.  1  Salk-  134;  tcmh.  S.  C.        bTiiJ'.To'"* 
1   Lord  Ruym.  743.  prod*  on 

Exception  was  taken  that  a  bill   wna  payable   to  Ihe  defendant  only,  with-  iba  ioMr 
eat  the  words,  "  or  his  order,"  and  therefore  not  assignable  by  indorsement :  I'oo  of 
and  JIbif,  C.  3.  agreed  that  the  indorsement  of  this  bill  did  not  make  him  that    [  374  ] 
drew  the  bill  chargeable  to  the  iudoraoo ;  for  the  words   "  or  his  order,"  give  ""'^  '"J^*^ 
authority  to  the  plantifflo  assign  it  by  indorsement;  and  it  is  an  agreement  by  ^i,],.*'.'^ 
the  first  drawer  that  he  would  answer  it  to  the  sssigoee ;  but  the  indorsement  -^  j,  'yj\i 
of  a  bill  which  has  not  the  words  "  or  his  order,"  is   good,  and   as  the    effect  tvitbooi 
between  the  indorser  and  the  indorsee,  to  make   the  indorser   chargeagble  to  ancbwoTdi, 
the  indorsee.         S«  3  Wih.ZW;  6    T.   R,    123;  lid.   245.  *  bill  dsjb 

and  niBj  be  usigned  whore  the  itaiiip  laws  do  not  provent  il,  90  u  lo  give  llie  ajsignee  *  ^'*  '"  .*'* 
right  elaction  npon  it  sgainet  iSa  ueignor  bat  not  so  u  lo  give  bim  il  right  egsinat  »ny  of  ""••''  "  tj* 
the  utMcdent  paHiea.  Bsma  as  if 

3.  H«T».  Kisn.  M.  T.  1698.  K.  n.   I'Z  Mod.  310- v.  Obmstox.     "  """ 

H.  T.  1715.  K.  B-   18  Mod.  Rep.  287.  bUwAor 

Pn-  Holf,  C  J.     A  bill,  payable  to  a  party's  order,  is  the  some  as  if  it  order, 
^cre  payable  lo  him  or  order.  And  ■  bill 

4.  BOTtBR  V    Chips.   T.  T.   1702  K-  B.   1   Salk.    130;  S.  C.  6.  Mod.  29.  payabla  to 

Ptr-  SoU,  C.  J.     Pay  lo  me,  or  order;  so  much  ia  a  hill  of  exchange,  if !"'  •'o'^" 
accepted;  and  this  is  the  way  to  make  a  bill  of  exchange  without  the  interven-  "^'J  ^ ' 

liOBof  Bthird  person.  ba  declared 

Smith  ?,  M'Ci-aiie.  M.  T.  1804.  K.  B.  5  East.  476;  S.  C.  2  Smith.  Rep."45,  on.withoat 
S-  P.   FREDEniCK  V.   Cotton.  2  Show.   8.  aJWging 

Per  Cur.  loan  action  brought  on  a  bill- payable  lo  the  plantiff'a  own  'haiA.did 
order,  it  is  nol  necessary  for  the  plantiff  to  allege  in  the  declaration,  that  he  ""'  ""j^* 
hu  Del  made  any  order  for  the  payment  of  the  bill,  nor  that  he  has  niade  f^^  ,1,^     „ 

•Tha  oinal   word*  are,  "to  A.  B.  ot  order,"   or  "  lo  A.  B   or  bearer,"  or  "  (o  Ihe  rif"'  of 'ha  ■ 
dnwer'a  onn  order,"  or  "to  bearer  generally;"  aee  post,  div.TniDsfer;  and  if  iha  word*  bill   In  any 
"         '    "      a  omilted,  it  seeina  they  may  be  inserled  Mithoul  destioying  Ihs  eflecl  of  ""T*"'"' 
;  lea  p«it,  div.  AlleralioD. 
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Any  order  for  tbe  pajment  of  it  ttt  fiiinsetf,  for  e  bill  payable  (o  a  person^fl 

own  order  is  payalile  to  himself;  if  he  does  not  order  it  to  be  paid  to  any 

other;  aud  such  order  not   appearing,  it  will  be    prpsumed  tbat  tione  wa« 

fAade.     See  lH  Mod.  i25;  Cimmngham't  Imv  of  bith  if  cxchiiugt,se. 

6.    JonnAs    v.    Bvrloe.    E.    T.     1700.    K,    B,    3   Salk.  68.     Hodoeb  *^ 

Abillp.y       Steward     E.    T.    1693.    K-    B.    Comb.    204;    S    C.  3  Salk  68;  Skin. 

■bUtoA.        345-   12  Mod.  26.     S.  P.  Cogg's  case.  H.  T.  1698.  K.  B.  Comb.466. 

hi.  Wn         Killed,  that  if  a  bill  of  exchange  be  made  payable  to  W-  R.  or  bearer,  h  ii 

holden  not  not  within  the  custom  of  merchants,  &c.;  and  therefore,  when,  upon  iuch   a 

to  ba  with  bill  the  plantiff  declared,  that  the  defendant  beins  a  merchant  had  drawn  a 

in  iho  ma    bill  according  to  the  custom  of  mercbanls,  but  had  not  paid  the  money;  the 

*?"  ^^"  declaration  waa  holilen  ill. 

"r    o,q    >  (1)  AsTOTHESUM.f 

•■J  1.  Smith  v.  Nightincile.  T.  T.  f818.  2  Stark.  875. 

A  bill  mui  Defendant  gave  Eastling  this  note,  "  I  promise  to  p;iy  James  Bastling,  mf 
ba  for  ■  apo  head  carter,  651.  with  lawful  interest  for  the  same,  three  months  alUr  dale,  with 
oific  md  -  all  Other  sums  ^at  may  be  due  to  him ."  Eaitling'a  administratrix  Hued  there- 
Mtannn  on.  Lord  Ellenborougb  said  that  it  was  no  note,  even  for  the  65/.,  but  an 
cMiain  a  agreement;  aiid  it  not  having  an  agreement  stamp,  nonsuited  the  plaintiff. 
"™"-  R,,v.  Po't.  E.   T.  1806.  ciledr«,l.  B.n. 

BqI  an  or  ^^  prisoner  altered  a  note  for  one  pound  into  a  note  for  ten,  by  substituting 
dar  In  par  ten  lor  one,  before  the  word  "pound,"  in  the  body  of  tbe  note,  and  also  in 
■0  many  the  corner.  It  was  urged  that  a  note  for  payment  of  ten  pound,  was  not  « 
pound*  in  -  money  note.  On  a  case  reserved,  the  judges  were  clear  that  it  wbb,  and  that 
tboaiagn  a  capital  Convi(;(ion  of  the  prisoner  for  forgery  was  right. 
^nh?!,T  U)  As  TO  na  being  patable  for  monet  osl.t. 

™l  oombe'r  1-   Master  v.  Chauntry.  T.  T,  1747.  2  Stra.    127!. 

ii  valid.  On  error  from  the  Court  of  C.  P.,  the  Court  of  K.  B.  held,  (hat  a  note  to 

Kills  and  deliver  up  horses,  and  a  wharf,  and  pay  money  at  a  particular  day,  was  not  a 
notes  mast  Qote  within  the  sCalute,  and  reversed  the  judgment  which  bad  considered  it  as 
haforihs    a  valid  instrument. 

„7roroj  ...  2.  A^oN.  Pul.  N.  P.  272. 

only  A  written  promise  lo  pay  300(.  to  B,  or  order,   in  three 'good  East  India 

And  i  n  ipe  bonds,  is  not  a  valid  nolo. 

cie-  3-  E£  parte  Imeson  H.  T.  IB15.  K.  B.  cited  Bavl.  7,     S.  P.  Rex  v.  Wil- 

cox.   E.    T.  1808.  cited  id. 
A  promisa        Case  from  Chancery,  on  the  queelion.  whether  a  country  banker  was  dubtor 
ea^ur"*     *°  "•*  bolder  of  certain  of  their  notes,  which  he   had  taken  from  lliird  persons, 
Bank  of  En  ^"^  from  the  bank.     The  notes  were   for  payment,  some  of  five  guineas,  some 

[  276  ]  of  one  guinea,  "  in  cash,  or  Bank  of  England  notes."  And  after  argument, 
■land  nolei  the  Court  held  the  bank  not  debtor  to  this  holder,  for  these  notes  were  not 
is  therefora  within  the  statute;  because  a  delivery  of  bank  notes,  which  might  be  of  Ir-sa 
nnteDabla  faille  than  cash,  would  aatisfy  them,  they  were  not  absolutely,  and  at  all 
i      1°'*      events,  for  payment  of  money  in  specie. 

word."'  >*i  (K)    As  TO  the   INSKRTIO-.  OP  THE    WORDS    «  VALVE  RECEIVED." 

nereeeiv  White  v.  Lf.dhick.  H.  T.  1783.  K.  B.  Bayl.  35.  4th  edit  Macleod  V.  Sseb. 
ad."  is  not  E.  T.  1739.  K.  B.  2  Ld.  Ravm.  1481;  S.  C.  Stra.  762;  1  Barnard  12.  S. 
"  »  P.  Jennt  v.  Heale.  T.  T.  K.  B.  8  Mod.  267;  S.  C.  2  Ld.  Raym.  1361; 
1  Stra.  691.  Claxto:*  y.  Switt.  M.  T.  1685.  K.  B.  2  Show.  495;  S.  C. 
*  Bnt  thtg  dtitinclioD  do  loDjar  pravBilB,  and  a  bill  payable  to  A,  B.  or  bearer  ia  indii- 
pntabty  valid, 

4The*am  ihoald  be  written  in  lbs  bill  in  clear  anif  distinct  characters,  and  the  amonnt 

llie  body   of  iha   bill,    and  cannnl  oceasinn   inconven 
t  lie  tarn  in  ths  aupencription  of  ihe  bill  be  diRerenl  I 

lioned  in  the  body  will  be  talien  prima  facit  to  be  the  inm  payabloi  Beav 
The  16  Gso.  8.  c.  61.  interdicts  iha  drawing  or  making  of  ialand  bills 

than  20j.,ander  tbe  poD*l(y  of  301. 
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8  Mod.  86;  1  Lut.  818.  Joscelinb  v.  Lapere.  Forts.  S83.  Death  t.  Scr-  ih*  *iMl]r 
VroKTEBs.  Lutw.  889.  Dawker  v.  i/>RD  De  Lorainr.  3  WJIs  aiS.  Banbu-  oftbill.* 
kiT.   Lebsit.  2  6tra.  1312.  Rees  v.  the  Marquis  or  Headfort.  H.  T. 
18)1.2  Campb.  S74. 
Declaration  upon  a  fajll  of  exchaoge.     Denmrrer,  becauae  it  waa  not  stated 

lohave  been   given  for  "value  received." 
Per  Cur.     It  is  a  settled  point,  that  it  is  not  necessary  to  insert  such  words' 

Judgment  for  ptainlil     See  Hodges  v.  Steward,  Sira.  346;  Anon.  12  Mod. 

Wd;  Cromlingtonv.  Evans,  1  Show.  6;  Vin.  Ab.  tit.  Bills  of  Exchange,  G.  S. 

(L.)    As  TO    THE  insertion  OF    "  PLACE  TO  ACCODNT." 

Tb«  insertion  of  these  words  is  unnecessary,  although  several  distinctions 
have  been  taken  by  foreign  writers,  (Marios,  p.  27.)  who  statcB,  thai  if  the 
drawer  of  a  bill  is  himself  to  be  the  debtor,  then  he  inserts  in  the  hill  these 
words,  "  and  put  it  to  my  account;"  but  if  the  drawee,  or  person  to  whom  it  is 
(Erected,  be  the  debtor  to  the  drawer,  then  he  infterta  the  following  words,  "and 
pot  it  to  your  account;"  and  Hhat  sometimes,  where  a  third  person  is  debtor  to 
the  drawee,  it  is  eipressed  in  the  bill  thus,  "  and  put  it  to  the  account  of  A. 
B.;"  Chil.  Hills,  89. 

(M)    As  TO  THE   INSBRTIOS  OF  THE  WORDS    '"  PRR  ADVICE,"  OR  '.'  WITHOUT  PtJR- 

These  words  are  frequently  not  inserted;  but  when  they  are  they  are  mate- 
rial  and  important;  for  if  the    bill   be   pnyable  "as    per    advice."  the  drawee    I  217  ] 
caaaot  pay  it  without  receiviug  instructions  from  the  drawer  to  thai  effect;  but 
if  it  be  payable  "  without  furlher  advice,"  he  mnv  then  Psfe-lv  honour  it.  A  bill  of.x 

(N)  As    TO  ,TS  B.,NO   PAT,R,.T  AT  ALL  EVF.STS.'  '^Z%, 

1.  Racli  v.  Sarell.  London  Adjourned  Siiltngs  afler  Trinity  Term,  '826- port  lo  be 
1  D.  k  D.  N.  P.  C,  m.  pnj.bis  >b 

Ahbolt,  C.  J.  said,  it  is  quite  settled  taw,  thai  no  bill  of  exchange  is  valid  un-  •olotelr- 
less  it  is  payable  al  all  <p<»'t,  and  dependant  on  no  contingency.  snant  all 

M'Lbod  v.  Slee.  E,  T.  1727.  K.  B.  1 1  Mod.  Rep.  40J;  S    C.  Burn.  K.  B.  I"  .a  or 
12;  S.  C.  2Ld.  Raym,  MSt;   S.  C.  2  Slra.  762.  dartopay 

J.  S  ,  on  the  25tb  of  May,  17^4,  drew  a  bill  on  J.  N.,  and  directed  him,  one  moo«j  odI 

month  afler  date,  to  pay  A.  B,  or  order, pounds,  as  his  quarter's  half  pay,  "f'ho 

from  the  24th  of  June.  1 834,  to  the  25th  of  September  following.  The  Court  '''■'""^'* 
were  of  opinion  that  this  was  a  good  bill  of  exchanife,  for  it  «'as  ttol  payable  J°"_/_* 
npon  a  contingency,  nor  out  of  a  particular  fund,  and  was  nnade  payable  at  all  bcfora  ths 
events,  and  waa  drawn  upon  the  general  credit  ol  the  drawer,  nnt  out  of  thepa^i  will  b« 
half-pay,  lor  it  was  payable  as  soon  ns  ihe  quarter  began  for  the  half-pay  men-  dna,  ii  ■ 
tioned  in  the  bill,  which  was  not  to  be  due  till  three  months  afler.  The  men-B'""'  Wll- 
tioaoftbe  half-pay  was  only  by  way  of  direction  to  the  drawee  how  he  should  ^";^"°"" 
reimburse  himself.     See  oiher  cases  collected  post.  ,1,1,'  t|^' 

(O)  As  TOBEIMO  PAVABI.EOLT  OF  A  PVRTlCDLift  PtTSD.  the  bslf 

1.  Dawkerv.  the  Earl  op  De  Lorai>;e.  T,  T.  1737.  C.  P.  3  Wils.  207;pajshill 
S.  C.  2  Bl.  Rep.  -JSI.  never  be 

The  plantiiT  declared  in  ainimpsit  on  a  bill  of  exchange  drawn  in  the  follow-  i"?,*!  ^'',, 
ing  words  ■,—  „„,  \^ 

•Bnlif  ihey  «re  omitted,  ihe  holder  csnuol  evoil  himself  of  the  proviiioM  of  the   S  k  drawn  on  a 
4  Aone.  c.  9.  I.  4;  9  h  10  V/m.  S.  c.  IT;  which  enoble  the  holder  of  an    inland   bill    or  poniealRr 
seta  for  llie  payment  of  201,  or  apw«rd»,  lo   recover  ioteroat  and  damage*  agsinrt   the  «nd  nncer 
drawer  and  indarwr  in  dBfanll  of  payment  or  acceptance;  and  nolea  fur  coal*  'n  shipi  in  lain  fund. 
the  port  of  London,  mnat  hy  the  8  Geo.  2.  c.  26.  s.  7.  import  tu  be  for   "  vaino   reeeived 
in  coali,"  onder  ■  penalty   of  lOOf.     Soch  nom.  however,  have   baen  bolden  not  to  be 
•old  on  acconnt  of  the  omiMion;  per  Holroyd.  J.  I   Stark,   t)i3.     To  avoid  s  varUnce, 
Unw  words,  it  ia  Mid,  may  be  inserted  M  Ihn  trial;  Bull.  N.  R.  1    tee  Highmora  t.  Pri  ji- 
iMa,  a  H.  &  S.  6S.  abridged  poit;   Grant  v.  Da  Costa,  3  M.  b  S.  Sfii.  abridged  pest. 

tAnd  not  opoa  an  event  which  may  not  happen;  for  it  would  parplei  the  commeroial 
IrMnctioBB  of  mankiad  if  paper  lecnritiea  wore  leaned  into  the  world  inenmbered  with 
eoDdiliona  and  eonlingeaeia,  sud  if  the  penoni  lo  whom  they  ware  ofrerad  in  oegoeiit- 
liea  were  obliged  to  Inqsire  at  what  dale  tbeae  nneertain  eipsctatione  woald  probably  be 
mliMd. 
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Sib  Jmiuary,  1763.     Sereo  ireekt  afler  date,  pay  lo  Meura.  R.,  3^<  fl'-f 
out  of  W.  Steward's  money,  an  aoon  as  you  shall  receive  it,  for 
"VouT  humble  servant, 
"  To  T.  B.  "  Da  LoHiiMB." 

Which  bill  the  said  T.  B.  accepted,  hut  afterwards  refused  to  pay.  T%0 
pleas  were,  1st.  JVun  ^snmpait;  2d  that  T.  B.  did  not,  at  any  time,  receive 
auy  value  of  (he  said  W.  Steward's  money  mentioaed  in  the  said  bill,  oi  any 
pa(t  thereof.  To  this  the  plant  iff  demurred,  and  the  defendant  joined  in  de- 
murrer. It  was  insisted  that  this  wfis  no  bill  of  exchangej  let,  because  it 
waa  not  made  payable  to  order;  Cdly,  Because  it  was  not  drawn  for  value  re- 
[  278  ]  ceived;  and  3dly  because  it  was  payable  out  of  a  particular  fund,  at  a  future 
time,  which  might  or  might  not  happen. 

Per  Cur.  (Alier  argument,  and  time  taken  to  consider.)  We  say  nothing 
upon  either  of  the  two  first  objections;  because  our  opinion,  that  thia  is  not  ft 
bill  of  exchange,  is  grounded  upon  the  \aat  objection  only.  The  instrumeatf 
or  writing,  which  constitutes  a  good  bill  of  exchange,  according  to  the  law^ 
■usage,  and  custom  of  merchants,  is  not  confined  to  any  Certain  form  or  set  of 
words,  yet  it  must  have  some  essential  qualities,  without  which  it  is  no  bill  of 
exchange;  it  must  carry  with  it  a  personal  and  certain  credit  given  to  lbs 
drawer,  not  confined  to  credit  upon  any  thing  or  fund;  it  is  upon  the  credit  of 
a  person's  hand,  as  on  the  band  of  the  drawer,  the  indorser,  or  the  person  who 
negociatcs  it.  He  to  whom  such  bills  is  made  payable  or  indorsed  takes  it 
upon  no  particular  event  or  contingency,  except  (he  failure  ot  the  general  per- 
sonal credit  of  tlic  persons  drawing  or  negociating  the  same.  In  the  present 
caae,  the  drawer  did  not  make  this  writing  nn  inslrument  upon  his  own  per- 
-sonal  general  credit,  (bat  in  all  events  he  would  be  liable  in  case  the  drawe* 
should  nol  pay  it  out  of  William  Steward's  money  ;  but  both  Ibe  drawer,  and 
the  person  to  whom  the  bill  is  made  paj'able,  look  only  at'the  fund  ;  and  no 
personal  credit  is  given  to  the  defendant,  the  drawer.  It  was  objected,  that 
this  bill  was  accepted  generally  and  in  an  unlimited  manner;  and  it  must  be 
admitted,  that  if  the  bill  had  been  drawn  accordingly  in  a  general  and  unlimit- 
ed way,  both  the  bill  and  acceptance  would  have  been  good;  but  the  accep- 
tance must  mean,  that  the  drawee  accepts  it  to  pay  out  of  Steward's  money, 
not  out  of  the  drawer's  money,  and  iipon  this' record  it  appears,  that  the  draw- 
ee has  not  received  any  of  Steward's  money.  It  would  be  monstrous  to  say, 
that  either  the  drawer  or  acceptor  ought  to  pay  this  32f.  17i.  out  of  their  own 
money.  There  is  no  case,  in  any  bonk,  wherever  it  has  been  held  that  aa 
-action  will  lie,  as  upon  a  bill  of  exchange,  where  the  same  was  payable  out  of 
.a  future  contigcnt  fund.  The  case  of  Andrews  v.  Franklin,  1  Strange.  34  ; 
.abridged  poif,  239.  was  a  case  on  a  promisory  note,  to  pay  within  two  months 
.«f\er  such  a  ship  was  paid  off ,  it  wss  insisted  that  this  was  nesociable,  it  be- 
ing upon  a  contingency  which  may  never  happen.  But  the  Court  held,  (he 
paying  offthe  ship  to  be  a  thing  of  a  public  nature,  and  morally  certaiik. 
Upon  the  whole  we  are  all  of  opinion,  that  judgment  must  be  entered  for  the 
defendant. 
.....  2.  Basbortv.Lisset.  T.  T.  1743.  K.  B.  2  S(ra.  1211. 

piyaUe  °  SaiwnpsH  on  a  bill  in  this  form, "  pay  A.  B.,  one  month  after  date,  lOf.  on 
"  on  *c  account  of  (he  Veale  galley."  It  was  objected,  that  it  was  an  order  upon  s 
caani  of  particular  fund  ;  and  on  that  ground,  Lee,  C.  J.  ruled  it  not  to  be  a  bill  of  e.x- 
Ihe  freight   change, 

?f '^'  3.  JossELiM  V.  L,«iEB.   1714.  10  Mod  294.  316  ;  S.  C.  Fort.  281. 

Ve«le  gal  j.  ^^^^  ^^^^  j^  ^^^  required  him  to  pay  L.  7(.  a  month  out  of  E.'a  grow- 
Oront  of  '"^S  subsistence.  L.  sued  J.,  and  had  judgment  ;  but  upon  a  writ  of  error, 
ihedrawergthat  judgment  was  reversed;  becnuse  the  order  or  draf\  was  not  n  bill  of  cx- 
groning  change,  inasmuch  ns  it  would  not  have  been  payable  had  E.  died,  or  had  hid 
■ubtisieaca  subsistenco  been  taken  away. 
[219  1  Jennt  v.  Hert.e.  T.  T.  1710.  K.  B.  1  Stra.  631.  more' full?  reported 
8  Mod.  265;  Ld,  Raym.  13GI;   II  Mod.  384. 

Herle  sued  Jenny,  upon  a  bijl  drawn  by  him  upon  Pratt,  and  payable  to 
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Herle  to  (hia  efTect;  "  Sir,  yon  are  to  pay  Mr.  Herle  1 9451.  out  of  the  money  Or  osl  of 
in  jour  bsod*,  belonging  to  the  propnetora  of  the  Devonshire  Mines,  hBiDg?°^V*   " 

Srtorihe  cooside  ration  money  for   the   purchase  of  the    manor   of  Westi^^j,^* 
ickiiDd."    Herle  had  judgment  in  the  Common  Pteas;  but  upon  a  writ  of 
error,tlte  Court  of  King's  Bench  held  chis'was  no  bill  of  exchange,  bee  subs 
it  WIS  only  payable  out  of  a  particular  fund,  supposed  to  be  in  Pratt's  hands) 
■nd  the  judgment  nes  accordingly  reversed. 

6.BiTD0M  V.  Lynch.  M.  T.   1729.  K.   B.  3  Ld.  Raym.    1563.     S.  P. 
SxirvENs  V.  Hill.  T.  T.    1804.  N.  P.  5  E«p.  247. 
la  ui  action  on  the  CBHQ  on  several  promises,  the  pi  anil  IF  in  hii  first  count  Or  pajabh 
declared  that  one  T.  R.,  on  the  8th  of  August,  1723,  &c.  according  to  ihennt  of  the 
ciutom  of  merchants,  made  a  certainjhiil  of  exchange,  with  his  own  hand, 'i'^'i  P>J 
witlKbeQanie  of  the  said  T.  R,    thereto  subscribed,  dsited  the  same  day  and '"^''*>. 
jeir,  anil  directed  the  same  bill  of  exchange  to  the  said  defendant,  and  there- ^g^j,'^ 
\>j  requested  the  said  defendant  to  pay  to  the  Raid  plantifT,  or  his  order,  14/.  come  du*. 
3i.  out  of  the  fifth  nay mcnt.  when  it  should  become  due,  and  it  slimild  be 
diowed  by  the  Biiid  T.  R.,  which  was  afterwards  accepted  by  the  defendant,, 
by  reason  of  which  premi.sC!)  the  defendant  became  liable  to  pay  the  111.  St. 
to  the  plantiff,  and  so  being  liable,  promised  to  pay,  ^c.     There  were  other 
connla  ia  the  declaration,  In  which  counts  the  defendant  pleaded  non  tusumiil, 
ke.,  and  to  the  first  count  the  defendant  demurred ;  and  it  was  insisted  on  by 
the  defendant's  council  that  the  action  was  maintainable  on  (he  instrument  as 
atHllof  eicbartge,  according  to  resolutions  in  the  coses  of  Josaclyii  v.  Lacier, 
■)i'«,n8.  and  ^nny  v.  HeHe,  supra.     And  of  that  opinion  was  the  Court, 
and  No*.  20'  1799,  gave  judgment  for  the  defendant. 

(P)    As    TO    THE    drawer's    KAME. 

1.  Elliott  v.    Cooper.  M.  T.    1723,  K.  Tl.  I  Stra.60!);  S.     C.  2  Lord 

Raym.  1376;  8   Mod.  307.  The  draw-; 

It  itas  objected    on  demurrer  to    a    declaration    on  a  note,  that  it  nl- *'■""""' 
legedonly  that  the  defendant  made  it;  hut  did  not  stale  that  he  signed  it;  but  p^"  ^^^^ 
bjf  the  Court,  if  he  did  not  either  write  or  sign  it,  he  did  not  make  it   for  ,i,e  bill. 
■Daking    implies    signing,  and  the  making  of  it  is  alleged. — Judgment   for  I  280  1 
plaotiif, 

2.  Ereskise  t.  Mvrr*t.  1728.  2  Lord  Raym.  \54'2.  Allaging, 

lain  action  on  a  bill,  it  was  alleged,  that  the   pInnlilV  made  his  bill  in  wri- however  in 
ting.and  thereby  required  the  defendant  to  pay.      It  was  objected,  on  error,'!""  ''"  , 
Ihat  it  did  not  appear  that  the  plantilf  signed  the  bill ;  but  it  woa  answered  that  (,g"^, ja 
the  allegation  thai  he  made  it,  and  required  the  defendant  to  pay.  implied  Ihat 
bii  aame  was  on  it,  (otherwise  he  could  no!  request)  and  that  he  or  somebody 
vroteiiror  him.     Judgment  for  the  plantilf  was  affirmed. 

3.  TATLOft  V.  DoDBns.  M.  T-  1721.  K.  B.  1  Stra.  399. 
'  laoMimufi  upon  a  promissory  note,  the  declaration  slated  that  the  defen- 
iiatmade  a  note,  fi  mnnu  ttia  prop>-ia  scn'p.n'J-      Exception  was  taken,  that  Or  wrote  i' 
■tnce  the  itat.  of  Ann  ho  should  have  said  that  llie  defendant  signed  the  note;Bnfficeii 
but  lh«  Court  held  it  well  enough,  because  alleged  (o  be  written  with  his  own 
l>Biid,  and  there  needs  no  subBcriplion  in   that  case,  for  it  is  Rufiicient  if  his 
"meisinanv  part  of  it.     I,  J.  S.  promise  to  pay,  is  ag  good  as  I  promiao  to  0<  if  it  ba 
paj.Mbscribed  J.  S.  "'  of,^« 

4.  S.MITH  v.  JiRVEs,  1720.  2  I.ord  Raym.  1484.  nipannJ™ 

ITie  declaration  upon  a  note  drawn  by  Jarvcs  and  Bniley,  slated,  ibat ),  ^  ^^ci 
J«rves  for  himslf  and  partner,  made  his  nole  in  wri'ing,  with  his  own  hand  ont  if  irpqi 
•"•wcribed,  whereby  bo  promised  for  himself  and  partner  to  pay.  It  was  port  inany 
Ejected  on  demurrer,  that  it  was  not  charged  that  Jurves  had  signed  ihe  nole«"J  "?""'" 
Iw  himself  and  Bailey;  butthe  Court  held,  Ihat  the  Btatemerttsufficcntlyevidei^-^^*^^"^*^^" 
"d  Ihat  Jarves  did  sign  for  himself  and  Bail/,  and  gave  judgment  fotheplanliX  ofthe 

*'t  a  moto  und    lo  »late    in  Ibe  dtowing   of  n  bill  ihnl  A.  B.  for  A.  B.  and  company  Grm.* 
?""•  it.  or  la  draw  it  in  the  name  of  Iha  firm.     We  nball  hcrearier  lee  ihal  where  a  bill 
"'"spied  by  an  agent  withoot  eiprenU  de.^ctibing  hirnielf  «a  euch,  that  ha  is  penooally 
lubit.    The  mm*  rale  obtaine  where  he  ia  drawer. 
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^'T'*™  *  (Q)    As    TO    THE    DIRECTION    TO    DRAWKX. 

bill  ™d.i  Gratv.  MiLWER.  H.  T.  1819.  C.  p.  8.  TauDt.  739;  S  C.SMoore.M. 
Mrticolif'  -*■  B.  drew  a  bill  of  exchange  payable  to  bis  own  order  at  W.  iitreet,&,c. 
pUce,  bni  ^<>  i^ranee  waa  named,  but  the  bill  wns  presented  to  the  defeudant,  wha 
was  not  ad  accepted  it.  A.  B  after  such  acceptance  indorsed  the  bill  to  the  planliS*^ 
driBcd  IB  who,  oD  its  dishonour  by  non-paynietit,  brought  this  action.  The  defendant's 
*"f  °°°>  counsel  contended,  that  as  (he  direction  was  an  essential  part  of  a  bill  of 
h  Id  ih"t  ^^ohange,  the  defendant's  alleged  liability  could  not  be  supported.  The 
tn  accep  ptanlif  had  a  virdict;  and  on  a  rule  nisi,  for  a  new  trial,  Datliu,  C.  J.  said 
tance  b}'  a  that  however  the  arguments  for  the  dcrendaot  might  apply  before  acceptance, 
penonreai'that  that  act  rendered  it  clear  to  whom  the  bill  was  intended  to  be  drawn^ 
•""E  "''""independently  o' the  presumption  that  arose  from  the  appoinlmetit  of  a  paT- 
P't'^".  ""  ticular  place  for  its  pavment.  — Rule  discharged. 
Il  liabilily"  2.  J.tcKsofT  T.  HuDsov.  E.  T.  ISIO.  K.  B.  2  Campb.  447. 

This  was  an  action  against  the  defendant  upon  the  following  bill. 

"London,  39th  Dec.  Je09, 
"  Ten  months  oRer  datf*  pay  to  my  order  1511.  for  value  received, 
ded  lo  b*  « To  Mr.  J.  Irving.  "  Accepted  J.  Irving, 

t  "q'm'"'  ''  -Accepted  Jon.  Hudson.** 

J^    j,^  It  was  proved  that  the  bill  had  been  drawn  in  pursuance  of  an  agreement, 

■taonld  ba  br  which  the  defendant  had  undertaken  to  guarantee  to  the  drawer  the  pov— . 
addresaed  ment  of  Irving's  debt,  and  after  ibe  hill  was  accepted  by  Irving,  the  detVnd— . 
to  Uiem  aeant  had  written  an  acceptance  by  himself.  Lord  Ellenborotigh  held  thai  he 
cofdingly,  ^^g  ^ot  liable  as  acceplor,  it  being  a  collateral  undertaking  for  the  debt  of 
the  party  (a  I"'"?!  "bich  ought  to  have  been  specially  declared  on.' 
whom   ft  i.  3.   Aioy.  E.  T.  1700.   K.  B.  12  Mod.  447. 

not  addren  A  bill  of  exchange  was  directed  to  A.  or  in  his  absence  to  B.  and  began 
■^  ""s""'  thus,  "  Gentlemen,  pray  pav,"  The  bill  was  tendered  to  A.  who  promised 
"^"'"™  to  pay  it  as  soon  as  he  should  pell  certain  goods;  and  inaction  againflt  him 
■Mepior"   '*■'  i">'>-p*»i'ient,  the  declaration  described  it  as  s  bill  dirttcted  to  the  delen^ 

'     ant  without  noticing  B.     Holt,  C.  J.  held  it  well. 
A  bill  di  (1^1  CossTRUCTtov  op. 

raeiadtdA.  Ano?t    Cited  in  Simpson  v.  VAuoHtH.  2  Atk.  32. 

or  to  bii  ab  Th^  defendant  had  given  for  a  particular  consideration  a  promissory  note, 
"  j'^S '°.^'  in  ih-^  beginning  of  which  it  was  mentioned  to  he  given  for  20i.  borrowed  and 
nine  prar  '"^'^eivpd,  but  a(  (he  end  were  (be  words  "which  I  promise  nevep  to  pay.'* 
geniB.  p*y,  Lord  Macclesfiipid  decided  that  (he  payee  might  recover  nn  it,  because  "tho- 
&c-  being  person  making  the  note  had  intentionally  excited  expectations  which  he  ought 
ac<Mpied      (r>  sati-ifv. 

only  by  A.  II  RELATIVE  TO  THE  FORM  OF  A  PROMISSORY  NOTE  -, 
maybo  de-  GENERAL  REQUISITES  OF,  AND  OF  THE  RESEMRLANCE 
wkho,Ho     SUCH   IN'STRUMENT  PEARS  TO  A  BILL  OF  EXCHANGE. 

tieingB.  (A)    FoRM   oP    A   NOTE. 

[  282  ]  In)  At  lo  Ihc  lanziuige. 

Bill,  and  I.CLEniTE  V.  M*RTis.  E.  T.  1701.  K.  B.  i  Lord  Ravm.  757  ;  S.  C.  1  Salfc. 
noiesaretn  ,.^9  Honors  v.  STir.mnn.  E.  T.  1639,  K.  B.  12  Mod.  36;  S.  C.  Skin. 
baconiiru  g^^.  j  g^j^^^  ^^^S;  Comb.  .101.  S.  P,  N1CHOT.S01  V.  SsnowicK.  E.  T. 
inKto"tC  ^^^''-  '  I-ordRavm.  IftO;  S.  C.  3  Salk.  67.  Cartfrv.  Palmer.  E.  T. 
Knw  ra  Ifi!»9.  K.  B.  12  Mod,  380.      HoRo's  case.  H,  T.  1G3G,  K-  B.  1  Salk.  94. 

which  th«  Merf.dith  v.  Chute.  E,  T.  1701.  K.  B,  2  Lord  Ravm.  750.  n;  1  Salk. 
peraon  in  2.5;  7  Mod.  12.  Pot.LRTT  v,  PF.,tB-!o-«.  E.  T.  I70I .  K,  B.  2  Jx>tA  Rayni. 
whow  fa  ,5j,.  Hr.It,33;  S.  C.  1  Salk.  ^29.  Cui.lino  v.  Williams.  H.  T.  1703. 
ne%  m!de  K.  B.  7  Mod,  1.55;  S.  C.  It  id.  24;  S,  C  2  Lord  Raym.  825;  1 1  Lilt, 
andenlood  Ent,  227;  1  Salk,  24;  S,  C,  Holt.  273.  Buller  v.  Crisps.  M.  T.  1703. 
them,  and       K.  B,  6  Mod.  Rpp,  50;   S   C,  1  Salk.  120. 

wa»  intend  In  an  action  on  (he  case  brought  against  the  defendant,  the  plaintiff  declared 
J  ibo  ,  g^j  ^^  wholdct  the  defendant  nflp  liablB  m  anv  shape,  es  no  eonsideralion  app»i> 
''  upon  the  face  of  the  miilrument;  Wain  v.  Warlleni  G  Eaat.  ID;  4  R.  &  A.  BOO;  1  Bing. 

ai6;  and  aaub  an  ondertaking  aeam*  nol  ba  coniiHent  wilhthe  coaton)  of  msrcbinu. 
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Xta  Mrernl  promisei,  ai  follows;  one  couat  was  on  a  general  indebilatm  lu- 
tamptU,  Car  money  lent  to  the  defendant;  another  count  was  on  the  custom  of 
merchants,  as  also  on  a.  bill  of  exchange;   and  showed  thai  the  defendant  gave  From   iha 

*  note,  9ut»3cribod  by  himself,  by  which  he  promiaed  to  pay to  the  plain-  ^""^  ""*  - 

tiff,  or  his  order,  fee.     On  non  atiumpaU  pleaded,  a  verdict  was  given  for  the  ,  l^'^j'^o 
pUintifF,  with  entire  dumageg.     And  it  was  moved  in  arrest  of  judgment,  [hat  ,y  note,  it 
this   note    was  not  a   bill  ol  exchange  within   the   custom   of  merchants,  and  wn»  holdsa 
therefore  Ibo  plaintiff  having  declared   on  it  na  such,  (he   dectar.ition   was  ill,  befora  iha 
lat  that  the  proper  way  in  such  cases  is,  to  declare  on  a  general  indebilatus  ■'■"■'o  ofs 
aijompsil  for  money  lent,  and  the  note  would  be  a  good  evidence  of  it.     Biit  ?     Anue. 
il  was  argued  for  the  plaintiff,  that  this  note  being  payable  lo  the  plaintiff  or  tl«t'»uchiiB 
bis  order  was  a  bill  of  exchange;  inasmuch  as  by  itn  nature  it  wag  negociable,  inairumsQl 
and  that  distinguishes  it  from  a  note  payable  lo  J.  S.  or  bearer,  which  is  not  waa  not 
B  bill  of  exchange,  because  it  is  not  assignable  or  iodorslble  by  tho  intent  of  wiihm  iha 
the  subscriber,  and  consequently  nut  neguciable,  and  therefore  it  cannot  be  a  '^'^^^"^ 
bill  of  exchange,  because  it  13  iiicldent  to  the  nature  of  a  bil!  of  exchange  to  ["laa'i 
be  negociabla;  but  here  this  bill  is  newocinlile,  for  if  it  had  been  indorsed, 
payable  to  J.  N,,  J.  N.  might  have  brought  hi'*  action  on  it  as  on  a  hill  of  ex- 
change, and  might  have  declared  on  the   custom  of  merchants.      Why   then 
should  il  uot  be  before  such  iudorsomcnt  a  bill  of  exchange  to  the  plaiutiJ 
hitnself;  aiace  the  defendant  by  his  uubscription  has  shown  his  intent  lobe 
liable  to  the  payment  of  this  money  t»  the  plaintiff  or  his  order;  especially 
■ioce  he  has  thereby  agreed,  that  it  shall  be  assignable  over,  which  is  by  con- 
■equence  that  it  shall  he  a  bill  of  exchango.     There  is  no  difference  in  rea- 
son between  a  note  which  says.  "  I  promise  lo  pay  to  J.  S.  or  order,  kc. "  and 
I  note  which  says,  "  I  pray  you  to  pay  to  J.  S.  or  order,  Stc,;"  they  are  both 
equally  negociable;  and. to  make  such  a  note   a  bill  o(  exchange,  can  be  do 
wreag  to  the  defendant,  because  he,  by  signing  the  note,  has  made  himself  to 
Ibat  purpose  a  merchant,  2  Vent.  292.  Sarsfiel'd  v.  Witherly,  and  has  given 
his  consent  that  his  note  shall  be  negociated,  and  thereby  baa  subjected  him- 
self to  the  law  of  merchants.     But  Holt,  C.  J.  said,  this  note  could  not  be  a 
hill  of  exchange;  that  the  maintaining  these  actions  on  such  notes  were  inno- 
vatioQs  on  the  rule  of  common  law;  and  that  it  amounted  to  the  setting  up  a 
new  sort  of  spsciality  unknown  to  the  common  law,  and  invented  in  Lombard 
street,  which  attempted  iu  these  matters  of  bills  of  e.xchange  to  give  laws  to 
Westminster  Hall;  that  tha  continuing  to  declare  on  these   notes  on  the  cus- 
loni  of  merchapis  proceeded  from  obstinacy,  since  he  had  always  expresst^d 
bis  opinion  against  them,  and  since  there  was  so  easy  a  method  as  to  declare 
on  a  general   indebkalu^  assumpsit   for  mont;y    lent,  &.c.      As   to  [he   case   of 
SardSeld  v.  Wilherlc,  he   said   he  wai  not   satisfied   with   tha  judgment,  and  Bnt  aine« 
that  he  advised  the  bringing  of  a  writ  of  error.  chattel,  no 

2.   CoLBTiosB  V.  XooKE.  H.   T.  1742.  C.JP.  Willes.  396.  p.nieqUr 

Per  Willes,  C.  J.  if  a  promissory  note  contain  an  express  undertaking  to  form  of 
pay.  no  sot  fo-m  of  words  is  requisite;  vicU  oiUe,  26o.  wotdi  ii  re 

_  3.  Morris  v.  Lbe.  E,  T.  \123.  8  Mod,  362.  ^ 

This  was  an  action  against  the  maker  by  the  second  indorser,  upon  a  note  ^  pminiM 
in  these  words,  "  I  promise  to  account  with  T.  S.  or  his  order  for  50/.  value  to  accoaDt 
received  by  me,  ^o."     After  verdict  for  plaintiff,  it  was  moved  in  arrest  of  with  aao 
judgment  that  this  wis  not  a  negociable  note,  because  tho  promise  wns  not  to  ''■^■'  "^  ^^ 
pay  ni^ney,  but  to  account;  and  that  in  all  promissory  notes  the  maker  must       "■        * 
bo  an  absolute  debtor,  otherwise  they  cannot  be  negociafed,      Sed  per   C»r.  ,nni.T,ins 
The  act  3^4  Ann.  is  a  remedial  law,  and  to  be  extended  in  construction  ax  rcceivad,  a 
in  rea'j^ti'  we  can.     Tho    expressions  used  in  these  notes  always  vary.     It  valid, 
is  sufficient  if  the  substance  of  the  note  is  a  promise  to  pay  money.     The 
Court  must  construe  this  note  as  a  note  for  payment  of  money,  for  a  note  to 
account  to  me  or  order  is  absurd.     A  man  tnat  receives  money  to  account  for; 
does  nrit  receive   money  as  a  duty,  but  as  a  trust;  therefore  no  itidebitalvi  at- 
lumpiU  lies,  without  some  misapplication  or  breach  of  trust.     Besides,   this 

*  S»9  tbe  proritiom  of  thi<  stnt.    ante   2S1.  n.  and   Brown  v.  Hairadm,  4  T.  R.  IBl. 
183;  C^lehom  ,T.  Cooke.  WJIU.   395. 
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Or  I  do  ae  note  U  for  value  received.  Evf-n  inhere  had  been  ne  Tei^Jict,  this  would  li«ve 
knowlndgo  been  a  good  note,  but  Ihe  verdict  has  piil  it  beyond  «U  dispute,  because  now  k 
'"?^,  i*!     promise  is  found.^Judsjmenl  for  plaintitT. 

beindVhiid  ■*-  CASBOR.NBV.  DuTTOS.M.  T.  1727.1  Selw.  N.  p.  378.  6th  edit, 

to  A.  in  lo;  The  note  bcI  forth  in  the  declaration  was,  "  I  do  acknowlego  myaetf  to  b« 
to  b*  p.iid  indebted  to  A.  in  10(.  to  be  paid  on  demand  for  value  received."  On  demur- 
on  Jemand  rcr  to  ihe  dsnlaration,  the  Court,  after  aolcran  argument,  held  that  this  was  a 
Tor  vilueiB  gnod  note  wilhin  the  statute,  tlie  words  "  to  be  paid"  amounting  to  a  promise 
Tnunsum  *"  P'^'  observing  that  (he  same  words  in  alease  would  amount  to  a  covensot 
j)ed"»'iVor'°  ?"*■ '*"'■ 

paper  wiih  5.  Chilsers  V.  PouLsots.  London  A-djoumed  Sitting  after  Hilary  Term, 
■'  lO  U  1322.  1  D.  If  R.  N.   P.  C.  8-   S.  P.  Fishery.  Leslie.  1  Eep.  426.  temb. 

6001"  writ       IsR-.ELV.  IsRABL.  I  Camb.  499. 

loti  an  ii,  Id  Aliho'l,  C.  J.  in  this  case  held  that  a  slip  of  paper  signed  by  the  defendant 
niwsury  '"  '''"  fallowing  terms,  "  I  O  U  500/."  but  neither  having  any  stamp,  date  or 
iioie,  bnl  plncb,  nnr  address,  could  not  be  considered  a  proraiasory  note;  that  it  did  not 
ieceiv:ible  go  l1i<^  length  of  showing  any  specific  claim  on  the  part  of  the  plaintiff,  or  any 
ill  evidancn  absolute  aoknoivledgment  of  linbilitv  on  the  part  of  ihe  defendant;  end  left  h 
n^  proof  or  |p  (j,g  jy^y  If,  gay  whether  cert  am  parol  evidence  which  was  adduced  vrta 
ieni;"or  sufficient,  combined  with  Ihe  written  evidence,  lo  convince  them  that  the  plain- 
th*  dobt.  tilf  was  really  entitled  to  the  sum  which  he  ought  to  recover  from  the  delendr 
Thongh  in  ant  in  this  action.- — Verdict  for  defendant. 

one  esM  6.  Gyv  v.  H.tRRis.  E.  T.  1 800.  ]V.  P.  Chit,  Bills,  335,  ir.  «fh  edit.   '*^ 

puch  ■  me  Action  of  inde6'Vo/iM  asttimptil:  the  defendnnt  proposed  to  set  off  the  sum 
"""h  Id""  •"''''''""^''  in  an  I  O  U.  Bui  LordjEldon  ruled  that  the  memorandum  could 
lo  be  n  Dto  ""'  ^^  given  in  evidence,  not  being  stamped,  being  a  promissory  note,  though 
u.i«orj        n>.t  iiegociable.     See  Bayl.  4;  Dyer.  206.  pi.  122. 

notB.  7.  Leeds  *^d  others,  v.  L\Kc.sttHinv..  T"  T-  1809.  N.  P.  2  Campb.203. 

Declaration  Against  defendants  as  makers  of  a  promissory   note  in  the  fol- 

An  iiistrn      lowing  form,  "  We  jointly  and  severally  promise  to  pay  plaintiffs  or  order ■ 

meiii  in  ilio  (b,.  value  receivedjl)/  us."  Dated,  &.c.  signed  by  defendants,  A.  H.  and  C. 
no!"  "wiih  ^'  *"  "'^  hack  of  which  (before  it  was  signed  by  defendant)  was  indorsed  lu 
■  meniornn  follows.  The  note  in  as  security  of  all  balances  A.  B.  may  owe  plainfiffii  (o 
(!um  writ  that  amount,  to  bo  in  foi;ce  six  months,  nn  money  to  be  paid  sooner.  Lord  El- 
ten  opon  it  ]c-abor<iugh  snid,  between  the  present  parties  it  was  sn  agreement  or  giiarsn- 
Htniing  ihji  lee^  and  not  n  promissory,  note;  perhaps  in  tho  hands  of  a  bonafidt  holder  it 
"r")o-'^  niight  be  otherwise,  but  plaintiffs  having  declared  upon  it  ss  such  must  b« 
AliboD^h     "onouiled. 

the  (tstule  ^^'  '^""'"S  the  payment   of  nich  balances  bs  vatj  beconifl  das  ii  ■  oefociable  luita. 
Anne,  does  C*)    '*'""  '"**"   '^'^■ 

not  apply  1.   Carh  v.  Show    U.  T,    1793.   K.    H."  Bayl.  22.  n.  1. 

to  nnicj  In  an  action  on  a  promissory  note  made  at  i'hiladelphia,  the  first  count  of 

mads  out  (he  declaration  stated,  that  the  defendant  at  Philadelphia,  in  parts  beyond  thtt 
»*''':''!'■'"*  sea,  lo  wit  at  London,  &c.  according  to  the  form  of  the  statute,  &c.  made  his 
'"atina  np  "^"'"^  '"  writing,  &.c.  There  were  also  the  common  money  counts.  The  de- 
oii  them  fnndant  demurred  specially  to  the  first  count,  and  pleaded  the  general  issue  to 
nhonld  not  Ihc  others.  On  demurrer,  the  Court. intimated  a  strong  opinion  that  the  sta- 
bo  daicrib  tu'6  did  not  apply  to  foreign  notes,  nnd  advised  the  plaintiff  to  amend  ;  but  on 
"*  "j^"''''  'be  general  issue  Lflrd  Kenyon  said,  the  note,  (hough  not  within  the  statute,  is 
acfordinj  evidence  to  support  any  of  the  money  counts  ;  and  the  plaintiff  had  a  verdict 
lute  &V  nt  Guildhall,  Ist  of  Mny,  1799.  The  pleadingsare  entered  as  of  Michaelmas 
Yet  "it  term,  39  G.  3  ;  Roll.  1238. 

wnald  2.  Pollard  v.   Herries.    E.    T.   1803.   3  B.  &.  P.   536. 

seem  iho*  This  was  an  action  upop  a  promissory  note  made  at  Paris,  payable  there,  or 
i!''1''*m''"'  '"  London.  The  plainliT  recovered,  and  no  objection  was  raised  on  tho 
v'lidat"    g'-ound  of  its  being  a  foreign  note. 


And  that  3.    Howbier  v.  MoaRis.   M.  T.  1812.  N.  P.  3Camph.  303. 

iDdeclatiog      Action  upon  a  promissory  note,  dated  Parts.    It  was  objected  thai  there  wm 
apoo  them  a  fatal  varianee,  tho  declaration  having  stated  that  the  notes  wer«  mode  in 
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LoadoO,  itYiea  ia  fad  they  appeared  on  the  face  of  them  to  have  been  ia3<le  >■■  oni» 
at  Paris.    P«r  Lord  Ellenborough.  The  contracr,  of  which  the  note  ia  merely  ^"^''f, 
evidence,  is  Iraositoiy  ;  no  reaato  can  bo  assigned  why. a  nute  daloil  at  Paris,  .[g^g 
should  not  be  described  in  the  same  manner  as  if  dated  at  York. — V'erdict  for  „heie 
the  PlaintiET  dnwo.  ii 

4.  MiiNEYT.  GRAHiM.    H.   T.    1823.     K.    R.     1    B.  &  C.    192;   S.   C.  iinoiBiBniil. 
2  D.   &  R.    2!)3. 

Ssclaration.   ^lumpail  on  a  prominior}'  note  for  4501.    Plea,  general  issue.  ^''  '^'ioa 
At  (be  trial,  it  appeared  that  the  note  was  made  at  Dundee,  in  Scotland.     It  ^^fniain^d 
was  ot^ected  that  an  action  was  not  maintainable  by  the  indorsee  against  the  [,y  i\,„  j, 
maker  of  a  promiuory  note,  unless  it  was  made  in  Kn^land.     The  learned  danee 
judge,  before  whom  the  cause  was  tried,  overruled  the  objeclj^n,  and  the  jury  ag^'aat  th* 
found  a  verdict  for  the  plaiotiff.     A  motion  was  made  for  a  rule  to  ehow  cause  "■''p''  o*"" 
why  a  new  trial  should  not  bo  had  between  the  parlius     It  was  contended  that  Jo^rina'd^ 
the  words  of  the  statute  3  &.  4  Anne.  c.  9.  "  such  note  {meaning  a  promissory  ,„  8po,iB„d 
Bote)  shall  be  assignable  and  indoraable  over  in  the  same  way  as  inland  bills  of  for  it  ia  ne- 
England  are,  by  the  custom  of  merchants  ;  and  the  person,  he.  to  whom  the  aociHhls  in 
money  ia  payable,  may  maintain  an  action  for  the  same,  in  such  manner  as  he  Eiflaud." 
might  upon  any  inland  bill  of  exchnnge,   mnilq  a^^cordingtotbe  custom  of  mer-    [  *^°   1 
chants  ;  and  the  person  to  whom  such  ante,  is  indorsed  or  assigned,  may  main* 
tain  am  action  either  against  the  person  who  a^^igned  such  note,  or  against  any 
vf  the  persona  who  indorsod  the  same,  a^  i^i  cise  of  inland  bills  of  exchange." 
Oidy  Rieaat  inland  promissory  notes  ;  and  that  a  note  made  in  Scotland  must  be 
considered  as  a  foreign  note,  to  which  the  statute  did  not  ap|>ly.     Per  Cur. 
Neither  the  words,  nor  the  spirit  of  that  act  of  parliament  would  induce  us  to 
give  to  it  the  limited  construction  now  contended  for.  The  words,  "  all  notea," 
are  large  enough  to  include  foreign  as  well  as  inland  promlii^sory  notes.     The 
■|»rit  of  the  act  ia  a  liberal  one,  for  the  encouragement  and  advancement  of 
comnerce,  which  would  be  m'jcli  clogged  by  a  decision  that  foreign  notes  could 
&ot  be  sued  upon  in  England.     The  practice  which  has  uniformly  taken  place 
of  Bueing  on  these  notes,  ia  the  best  construction,  in  the  absence  of  aulhorify, 
that  can  be  given.     We  are,  therefore,  of  opinion,  that  the  promissory  notes 
mida  in  Scotland  are  negociable  in  England,  and  may  he  made  the  ground  of 
an  action  in  this  court,— Rule  refuso'd.     See  Selw.  N,  P.  4ih  edit.  363; 
Forbes  on  Bills.    174.  3  B.   Si.  P.  338.  a.uloJ'"' 

5  Bbowi«  V  GaACEt.  M.  T.  1821.  K.  H.  MSS    1  D.  &  R.  N.  PC.  41  n.    noieJ»d« 

Declaration  upon  a  promiasorv  note  made  in  Scotland  ;  and  verdict  for  the  in  ScoilHnd 
the  plaintiflT.  Motion  for  a  new  trial,  on  the  ground  that  it  being  a  Scotch  cpn-  iii»j  h«  in 
tract,  plaintiff  should  have  established  the  defendant's  liability  by  the  law  of»"  f^ 
Seotland.  But  Abbott,  C.  J.  said,  that  if  there  was  any  diffecenco  between  ™  "^j"^"" 
the  laws  of  the  two  countries  as  to  the  liability  of  the  defendant,  it  lay  upoi^lhe  lesjdefiind 
latter  to  prove  the  difference. — Rule  refused.  ant  bIiowi 

(c)   Da'e.     See  aUo,  nn/c,  p.  266.  Ihaibyttia 

TiTMRT.  KiSLOCH.  H.  T.  1816.  N.  p.  K.  B.  1  Stark.  17.5.  abr.  a^Jc,  vol.  iii.  l»«orS«,t 

-pj  iBiia  ne  is 

ITie  date  of  a  promissory  note,  iaprina  facie  evidence  of  Its  existence  at  (he  .i^ia**'"" 

iinie  it  bears  date.  A  doio,  p^y 

(d)    To  tvhoai  payable.      See  abo  ot/c,  p.  5fi3  able  to  A. 

BLtJCKBsaAGAN  V.  Blcndell.    E.  T.   I«I9.  K.  B,  2  B.  .^C.  4T7.  "■  lo  B.  * 

Declaration  on  a  note,  by  which  it  was  stated,  that  defendant  promised  to  ~^' '"  ""' ' 

pay  to  J.  p.,  or  to  the  plaintiffs,  or  to  his  or  their  order.     Another  count  sta-  n,[„(,^™" 

ted  J.  P.  to  be  since  dead.    Each  count  averred  that  the  nute  was  delivered  to  ^ota,  nnd 

the  plaintiffB,   and  negatived  payment  to  J.  P,      Defendant  demurred.      The  cannot  be 

Court  held  that  this  waa  ncil  a  note  within  the  statute,  because  it  was  not  paya-  """i  npon 

■    ble  in  certain  either  lo  J.  P.  or  to  the  piaitiliffs  ;  but  the  ^lulm  of  either,  or  of  J''^"^''  V 

the  indorsee  of  either,  might  be  defeated  by  payment  of  the  other  ;  and  if  it     "  P^J"- 

•Bnt  it  has  bflon  holden,  that  rorging  a  Rcoteli  bank  nnio  M  nnt  nn  olTeiice  within  th* 
•UL  3  Goo-  2.  c".  29.  «gainBt  foroery,  the  bill  being  made  pajnbla  where  it  wfl«  drawn; 
the  Eiog  V.  Dick,  1  Lanch.  66 ;  S.  C.  2  East.  diS. 
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I  SS'i  ]  were  not  within  the  etatule.  when  iesiierl,  subsequent  events  could  not  make  it 
so.  It  was  urged,  that  in  legal  operation,  it  was  payable  to  J.  P.  and  th« 
pldintifTs.  i'ut  the  Court  said  ihej  could  not  take  that  to  be  its  operation,  as 
iho  declaration  was  framed  ;  and  judgment  wag  given  for  the  defendant.  Se« 
2  Ea»t.  36<J  ;  5  T.  R.  402  ;  2  II.  &  P.  413. 

FcOjabU  to  order.     See  also  ante,  279. 
The  words,  or  order,  or  lo  bearer,  ere  not  esaeniial  to  the  TaKdity,  o(  a  (ITO' 
misBorynote;  Smith  v.  Kendall, 6T.  R.  1^3.  S.  C.  1  Esp.  231.  abr.porf. 
(/)   Time  and  place  of  payment.     See  niao,  nnfe,  268, 
1.  Esov  V.  RussEL.  11.  T".  1816.  K  B.  4M.k  S.  a5. 
The  parlicula;  place  at  whidi  a  note   wns  made  payable,  was  not  inserted 
A  mtrno-     in  the  body  orrtie  note,  but  mentioned  at  the  foot  ofthe  insirument.  In  an  ac- 
'■^"^"'"  ■' tion  against  the  maker,  tlieKe  waa  no^proof  advanced  nt  the  (rial  of  any  pre- 
*  1     iBt  senlment  at  such  particular  place,  for  want  ol  which  it  was  objected  that  Iha 
ini  whera    p'ai'itifl  was  not  entitled  lo  recover;  to  which  it  was  answered  that  the  place 
i[  ahulf  lie    of  address,  not  being  inserted  in  the  body  oflbe   note,  formed  no  part  of  the 
paj«bl«i      contract,  whereof  pmol'  of  presentment  at  the  place  was  unnecessary.     The 
Court,after  hearing  thecasea,  (an.  Bl.  409;  4  Campb.  200;   13East.469; 
14  id.  550;  &  Taunt.  30.)  intimated  an  opinion  thai  the  address  at  the  fool  of 
the  noio  was  to  be  considered  only  oa  a  memoraniluni   and  not  as  a  part  of  the 
instrument  itself;  whence  it  followed  that  a  special  presentment  wao  not  C3- 
eentiul. 

2.  Spii.iTOEKBEn  V.  KoHN-.  M.  T.  1815.  K,  P.  1  Stark.  125. 
Ora  tnemo  Indorsee  against  makor  on  n  nnle  made  in  Prussia,  and  payable  seven  days 
■ccentaDce  *'''"  sight;  In  the  margin  were  these  words,  "  accepted  on  myself,  payable' 
on  II  Hole  every  where,"  (and  these  words  were  on  the  note  when  it  issued. )  It  was  urg- 
'f«yil>la  af- ed  that  they  altered  the  nature  of  the  note,  and  should  have  been  noticed  in 
Kir  light,  the  declaration.  But  Lord  ElUnborough  said  Ihay  ronsitiuted  no  part  of  the 
i:f««oparta  original  instrument;  they  were  merely  an  acknonledg'ment  of  a  s^ht  of  the 
""'•■  noie;  and  though  they  were  contemporaneous  ivith  the  note,  their  elTect  wb« 
n«i  tt.-n™  '"  P"'"'  "Claw  subsequent. 

"wdinjd"  '■  Sproute  v.  LkcG.  T.  T.  1322.  K.  B.  V.  P.  3  Starke  156. 

cisio j«  Declarations  on  several  promissory  notes,  dated  Dublin,  at  the  foot  of  eacfir, 

■Mm  qou    were  these  jvords,  pnt^nfi/c,  Bl,  Dnme-slretl,  Dabliu.     It  was  objected  that  this 
''r"o'*'*'      "iescription  amounted  to  n  variance,  as  it  had  been  holden  in  Eson  v.  Russell, 
L  288  J    tupro,  that  words  at  the  foot  of  Iha  note,  formed   no  part  of  the  conlract.to 
whi^^h  it  was  replied,  that  the  case  alluiled  to  applied  only  to  a  special  accept- 
ance of  a  bill,  payable  at  a  particular  place,  which  decision  had  hecn  overruled 
by  Howe  V.  Young,  post,     Pci-  A'iboH,   C.  J.      It  cannot  be  deemed  a  Tari- 

_  (B)  Genehat.  REansiTS. 

V"  '  Y  {<•)  Must  be  p:i,Me  atali  .r.-J.(». 

•loomilix  ';   Carixisv.  Favcourt.  H.  F,  1794.  K.  l:.  5  T.  R.  432, 

iBiiii  to  pn      Aaumpail  upon  a  promissory  note,  whereby  the  plaintilT  in  the  life-time  of 
uiiuoijr        defendant's  wife,  promised  to  pay  her  the  eumof  10/,  otd' firs  titifieii 'hat  fhmild 
no^oj  pij-  nrisf/,-oni/iiir.frf.wiono/"43J.  ivhen  sold.     The  defendant  s'jprrdjudijmont  by 
'0.111°  9a-    •'^'^"''1  and  brought  a  writ  of  err.ir;  and  the  court  held  that  this  note  eould  not 
„"  '^    '    be  declared  upin  as  a  negociable  security,  under  the  stal.  3  &  4  Anne.  c.  9. 
the  o'jject  of  which  siatntc  was  to  put  promissory  notes   on   the  same  footing 
with  hLls  of  exchange  in  every  respect,  and  they  must  stand  or  fall  by  the  same 
rules  by  whioh  bills  of  exchange  were  governed;  and  unless  they  carried  their 
own  validity  on  the  face  of  them,  they  were  not  negociable;  and  on  that  ground 
bills  of  exchange  in  this  respect  must  govern  prom i.s<iory  notes;  and  therefora 
And  oran    reversed  the  judgment.     See  3  Wills.  207;  2  Elac.  Rep.  782;  I  Stra.  24i,2 
bafor*  ibJl  Ld.  Raym.  I33I. 

•Utaiirash      o    PEiBso.s  V.  GmsATT.  M.  1692.  K.   B.  4  Mod.  242;   S,  C.  Skin.  398. 
Bot^iTh''*       ^^  ""  **^''"'°  <"•  *  ""t"  of  hand  for  60  guineas,  which  the  defendant  was  lo 
ib«  eoBioa  P°7  ^°  '^°  plaincif  when  be  married  a  particular  person,  the  plaintiff  declared 
atm*r-       as  on  a  bill  of  c:!Cthuigo.     The  defendant  demurred,  and  ihe  plaintiff  joined  in 
cluBti.        the  demarrer. 
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T%e  defenefint's  counsel  took  (be  following  exceptions  to  the  dei^laratiori,  tTeiicfl  « 
TO.  that  the  plainli.Tin  his  deiHarotion  had  not  averred  that  lie  wasa  meri:liant  P">i'i«  '« 
orlhatlhe  note  waa  made  according  to  (be  cUslom  oC  merchants,  neither  had  ?"^,"".'^' 
he  stated  apj  consideralion  for  the  making  such  note.  Per  Cur.  If  the  note  j^'  nrovid' 
had  been  given  by  way  of  commerce,  it  would  have  been  good;  but  to  pay  mo-  id'tie 
ney  on  aucfa  a  contingency,  cannot  be  called  a  trading,  and  therefore  not  within  leavss  tha 
the  custom  of  merchants.      Judgment  for  the  defendant.  defcndani, 

3.  Roberts  v.  Peakb.  E.  T.  1757.  K.  B.  1  Purr,  353.  orfh.'^"'' 

The  plninliT,  as  indorsee  of  a  note,  sued  one  of  the  makers;  Ihe  instrument  "h„i|"bB 
was  in  these  words;  "  ws  proinise  to  pay  A.  B.  1 161.  value  received,  on  the  otharwijo 
death  of  George  Henswaw,  provided  be  leaves  either  of  us  suthcieal  to  pay  able  to  pny 
Hie  said  sum,  or  if  wo  shall  be  otherwise  able  to  pay  it."  And  upon  a  case  [  289  ] 
reserved,  the  Court  held  it  was  not  a  negociable  note,  because  it  was  nol  pay-  ''•  "  ""' 
able  eventually  and  conditionally,  and  not  absolutely  and  at  all  evenlB.  Plain-  "'"''^'>  '''• 
iffs  nonsuited.  JI°[' 

4.  Cooke  v.  Coleman.  M.  T.  1745.  K.  B.  2  Slra.  1017;  S.  C.  Willea.  393.  m",a'io''pV, 

On  error  from  C,  B.,  a  note  to  pay  A.  or  order,  six  weeks  afler  the  death  wiihin  n  li 
of  Ihe  defendant's  father,   for  vahie  received,   was  holden  to  be  a  ncgociable  mited  lime 
note;  within  the  statute  3  Ann.  c.  9;  for  this  is  nol  a  contingency  which  may  ■'^*'*^- 1^'* 
nev^r  happen,  but  it  is  only  uncertain  as  to  the  lime,  whiuh  is  the  ca:e  with  ^''""'' 
all  bills  payable  at  so  many  days  alter  sight.  ,       l     * 

5.  Goss  V  Nelson.  H.  T.  1757.  K.  B.  I  Burr.  ■337.  n'.7}M 

A  promissory  note  was  given  lo  an  infant,  payable  when  he  should  come  of  ^.^^g  of 
sge;  viz.   on  such  a  day  in  such  a  year  ;  and  the  court  held  it  good,  because  nga; 
there  waa  no  condition  or  uncertainly,  but  it  was  lo  be  paid  positively  and  at 
all  eveota,  the  time  of  pavment  being  onlv  postponed.  Or  in-o 

6.   A-^OREws  v.Franki.ix.  H,  T.   1717.  K.I».  1  Slra.  24.  months  »f- 

ActioD  on  a  promissory  note  to  pay  wiihin  two  months  afier  ^  ship  was  paid  I"  ".",  "L 

off.  are™  "en- 

It  wax  insisted  for  the  defendant,  that  this  was  not  negociable,  i'  being  on  a  iivel;  vnlid 
contingency  that  might  never  happen.      Sed  per  Ci:r.     The  paying  oil  of  the  noies. 
ship  is  a  thing  of  n  public  nature  ;  the  inalrumcnt  is,  thereibre,  negociubte  as  Thoogh 
a  promissory  note. — The  pjainli  J  had  judgment.  """  P^.*" 

7.  Barnesley  v.  Baldwin,  E.  T.  1713.  K.  B.  7  Mod.  417  ;  S.  C.  Slra.  '',.  ""T 
1151.  S.  P.Peab3o.'«  V.  Garrett.  M.T.  1(192.  K.  IJ.  4  Mod.  242.  Skin.  39.  Cne  ai\tr 
A  promissory  note  to  pay  money  within  so  many  days  after  ihe  defendant  marriage  i« 

should  marry,  waa,  on  conai deration,  holden  not  to  be  a  negociabic  note  within  niihia  ibe 
(he  statute.  "'*■ 

8.  HiLt,  OS,  &.C.  v.  H.tLFORD  AND  ANOTHER.  E.  T.  laai .  Ex.  Ch.  2  ]{.  &  P.  „'Z-  " 
4r3.  S.  P.  BuncHEi-L  V.  Slocock.  M.T.  1723.  K.  B  2  Ld.  Raym.  1515.  P„,";^„,^ 
Error  from  a  judgment  of  K.  B.     Declarnlion  staled  that  Ihe  plainliif  in  mjds  p.ija 

error  made  and  signed  his  certain  note  in  writing,  commonly  called,  ^c.  bear-  ble  on  thi 
ing  date,  &c.  and  thereby  promised  to  pay  lo  the  defendant*  in  error,   by  the  "'"  °^  ■ 
■a^mes,  Sic.   the  sum  of,  Stc.  out  of  the  sale  or  produce,  immediately  when  T*""'"    . 
Mid,  of  "  a  certain  inn,"   and  the  goods,  Stc,   value,  &c.     Averment,  thai    ""^*  ^j|^ 
"aJIerwarda  and  before  the  exhibition  of  the  bill  of  Ihcm,  the  defendant.^  in  f,„  tiM-r- 
error,  to  wit,  on,  ^c.  at,  Sic.  the  said  messuage  or  dwelling  house,  colled,  Etc.  Tiient  of 
Kod  the  goods  in  the  aaid  note  specified,  were  sold,  whereby  the  said  sum  of  ♦uoti  sale 
money  in  the  said  note  specified  bocaroc,  and  was  forthwith  and  immediulely  ^sving  la- 
doe  and  payable,  according  to  ihe  form  and  effect  of  Ihe  said  note,  whereof  ihe  ,^°  c'^",' 
ptaiiitid   in  error  then  and  there  had  notice."     Defendanta  in  error  obtained  |,g|j  -^  „„[ 
judgment  by  default,  and  on  execution  of  a  writ  of  inquiry,  obtained  general  a  |tnn<l  note 
damages.     Error,  that  the  cause  of  action  unggcstcd  in  the  declaration  was  wiibin  ihe 
iosufficient  in  law  to  enable  the  defendants  in  error  to  maintain  their  action.  ■'■'■  '  *  „* 
It  was  contended  for  the  plainlilTs  in  error,  that  Ihe  period  asfigned  for  the  '*'""■  "^'  '■ 
maturity  of  the  bill  waa  not  auflicientty  definite  to  make  a  good  note,  aa  the 

*8o  a  promUebj  defendaal  to  paj  lo  pldinlifr26J.  williin  a  month  arier Michaelmas,  ir     ^   290   ) 
llia  dafeiutant  dldnotjMy  tlie  261.  for  which  plaintifiilgod  engg^^d  for  hii  brolbcr  J.  B.  is 
^aeUleoatnet  and  not  within  ths  *talat>,  Appleby  v.  Biddle,  cited  IS; 
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Bo  in  ID'     Bdje  oQ  which  it  was  W  become  due  waa  a  contingency  which  might  never 

■^"""i  A  lifPPon  ;  and  the  cases  of  DawkeS  T.  Lord  Deloraine,  2  Bl.  7B2  ;  S.  C.  3    ' 

^dT'Sb  ^'"s-  2""'  ;  ""•*  Caslon  V.  Fattcourt,  6  T.  R.  482  ;  were  cited  id  support  isf 
■  recSpi  of    the  doctrine.     The  Court  concurred  in  these  arsumenta,  and  reversed  tbA 

draflT  for     judgment.     S:e  6  T.  B,  125  ,  1  Slra.  24  ;  1  WiU.  262  ;  2  iiiiJ.  9  ;  2  iori 

thspay         Aatrnt.  1545. 

maotofmo  9,  WlLLlAMBOX  AND  iJTpTHER  V.  BEIfHETT  AND  MiTCBELL.  H.  T,  1010.  S 
premiS  Campb.  416. 

to  P117  the  1'''^  plaintiSr  declared  on  (he  following  cantract,  as  a  promiesory  note, 
mooay  spa- "  borrowed  and  received,  in  drafts  payable  to  defendants  at  a  future  day, 
cifiad  in  which  tbe  defendants  promise  to  pay  unto  plaintilTs  wilh  interest,  dated,  Stc." 
■nchdralti;  Defendant's  counsel  inaiated  that  this  was  not  a  promissory  note,  but  a  special 
■train  "t  agreement.  Per  Lord  BlleiAorougk  C.  J.  This  instrument  ia  not  a  promisso- 
■tiiiu  that  'y  ""'^i ''  *""  '*'''y  "  conditional  agreement  to  repay  the  money  in  case  the 
it  ii  taksa  drafU  were  duly  honoured,  and  not  an  absolute  undertaking  to  pay  the  money 
rotBecorii^  at  all  events. — PlalDtiDs  nonsuited. 

"*«i»T-  10.     Leeds  v,  Lancashiek.  T.  T.  1809.  K.  B.  N.  P.  2  Campb. 505. 

Hoh'b'alan  ^P°p  "1  instraraent  in  the  common  form  of  a  joint  and  several  promissory 
'cm  u  (ball  °°^^>  signed  by  A,  B,  and  C,  there  waa  an  icdorsement  stating  that  the  same 
bA^na'frdm  '"^  taken  as  a  security  fur  all  balances,  not  exceeding  the  sum  specified  in 
*D»  of  ibi  Ihe  note,  which  A .  might  owe  to  the  payee  ;  that  the  note  should  be  in  force 
irtaken  to  for  si.1  ntonths,  and  no  money  liable  to  be  called  for  sdonGr  in  any  case.  Ati 
^  paj^ea;  action  having  been  brought  by  the  payee  against  B,  the  first  coUnt  Stating  thS 
airameni'  ""'^  *"  payable  on  request,  and  a  second  aa  payable  six  months  after  date  ; 
pnrportioV  -^^'''^  E'.knhorowh   C.  J.    held,  that  although  the  inslrnment  possibly  mtffht 

I  291  ]  have  been  cooaidered  as'a  promissory  note  in  the  hands  of  a  bona  fide  holder 
on  tba  faco  who  had  received  it  aa  such,  yet  as  between  the  immediate  parties  it  could  on- 
ofit  to  ba  ly  be  considered  as  an  agreement,  lor  as  to  them  Ihe  indorsement  must  he  in- 
'■•""''hiSi''  *^'"'P'"1^'*^  ""'^^  ^^^  ^°^y  of  the  note  ;  and  consequently  an  action  could  not 
■■.,.2  »o»     (iQ  maintained  upon  it  without  an  agreement  stamp. 

J^Wyfor  ,^  JJiHTLBSv.  Wilki.vso.v.  E.  T.  1815.  K.  B.  4  M.  &  S.  25  ;  S.  C.  4 
JoX'b^f  Csmpb.  127. 

faring  an  A  note  was  made  payable  to  Foster,  or  order,  for  251.,  "  bein^r  the  amoant 
'iuilorsment  of  the  purcbase  mosey  for  a  quantity  of  fir,  belonging  to  Mr.  Hartly." 
■poa  It  Before  the  note  waa  signed,  the  following  memorandum  was  indorsed  upon  it ; 
iora'thB'  "  "  ^''''  ""'^  "  8'^^"  °"  condition  that  if  any  dispute  shall  arise  between  Mr. 
note  waa  Hartley  and  Lady  Wray,  this  note  to  be  void."  Id  aa  action  upon  the  note 
^ignnl,)  by  the  indorsee  against  the  maker,  Lord  Elltitborov!;h  thought  it  not  a.no(e 
■tnting  that  within  the  statute  of  Anne,  because  its  payment  depended  upon  there  being 
Bnt  a  pro-  „„  dispute  between  Mr.  Hartley  and  Lady  Wray,  and  he  nonsuited  the  plan* 
mife  to  pay  jj^^  q^^  ^  motion  for  a  new  trial,  the  Court  concurred  in  opinion  with  him, 
B  namsd      ^"'^  refused  the  appltcation. 

4am,  ''  "'"  K'^""  °°  condilion  thai  if  anj.dinpnta  irouc  about   (he  aale  of  gooda  it  ahonld  b« 

beint  the     *"'''■  "'""^  nBgociablo,  would  b*  similarly  viawed    by  Ilia  Court. 

portten  of  '2.   HAtTasoui.r.TEH  v.  Hautsisck.  T.  T.  1708.  K.  B.  7  T.  R.  733. 

o  -Balue  at      Payee  against  maker  of  a  promisory  note,  whereby  the  defendant  promised 

tinder,  de-  to  pntj — ,  or  bearer,  26/.  b^ing  a  portion  of  raJwi  ni  under,  drpoeited  in  «- 

f  anted  in  gur'Uyfor  the  payment  hertof.  Upon  a  special  case  being  reserved,  the  Court' 
forlHeoaa  *"'*^  ''  '"^''^  clearly  of  opinion  that  although  as  between  the  original  parties 
fmenltkere  '^  ^^^  transaction,  the  payment  of  the  notes  was  to  be  carried  to  a  particular 
of,  iaa  va  account,  the  defendants  were,  nevertheless,  liable  to  the  pJantilTon  these  nolea 
lid  nota.       which  were  payable  at  nil  events.— Judgment  for  planliff. 

(it)  Mint  be  for  Ihe  payment  of  money  only. 
A""!*  ].  Martin  v.  OrtiUNTRV.  T-  T.  1748.  K.  n.  2  Slrn.  1271. 

tha"'!*"  *^"  •"^''  '*"°'"  *^'  ^-  ^■^^  ^o^'^  held,  that  a  note  to  deliver  up  horses  and  a 

mlai'oT       wharf,  and  pay  money  at  a  particular  day,  could  not  be  declared  on  aa  a  note 
inoaey  on-  within  the  statute,  and  therefore  reversed  the  judgment. 
ly.  Smith  v.  Bohemb.  M.  T.  1714.  K.  11.  Cited  2  Ld.  Raym.  1364. 

Hane*  On  the  production  of  the  iollowing  note^"  i  promise  to  pny  J.  S .  so  mudi 
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tDooej,  or  render  the  body  of  J..  N.  to  prisoa  before  such  a  daj."     It  was  Pi^ikim  to 
adjui^ed  not  fo  be  a  negociable  note  within  the  act  of  parliament,  and  that  an  P*  ?''<:>  <" 
■ctioD  coald  not  be  maintained  on  such  note,  because  (be  money  was  not  ab-  '^"^^  ^■ 
tolatel/  payable,  but  it  depended  upon  a  contingency,  whether  he  would  con-  «,n,''J'b^» 
lifp  J.  N.  to  prisoa  or  not. 

3.  Chadwick  r.  Allen.  T.  T.  1739.  K.  B.  1  Stra.  796.  Bnt  a  pro 

On  a  demurrer  to  a  declaration  on  the  following  instrument,  it  was  holden  ">"*  wbich 
to  be  a  note  within  the  etalute — "  I  do  ackaowledge,  that  Sir  Andrew  Chad-  ^r""*  '^* 
wick  has  delivered  me  all  the  gooda  and  notes  for  which  400[,  were  paid  hira  Jj,"]^;^  j, 
«n  account  of  Colonel  Synge  ;  find  that  Sir  Andrew  delivered  me  Major  Gra-  cannot  ba 
bun's  receipt  and  bill  on  me  for  10/.,  which  lOf.,  and  151,  St.  balance  due  to  complied 
Kr  Andrew,  I  am  atill  indebted,  and  do  promiae  to  pay." — Judgment  was  with,  bat 
gi«n  for  the  plantiff.  ""  '''■  P"7- 

MoRRis  T.  Lee.  T.T.  1725.  K.  B.  1  Stra.  629.  "07'^^"* 

In  an  action  on  the  case,  brought  by  the  plantiff  as  second  indorsee  of  a -g^J  as  a 
note,  signed  by  the  defendant,  whereby  the  defendant  promised  to  be  account- nog ociabi* 
able  to  A.,  or  order,  for  1001.  value  received.     The  planliff  declared  on  the  now. 
note,  and  also  on  an  nccount  staled,  and  on  non  assumpsit  pleaded,  a  verdict    C  ?^^  1 
was  given  for  the  planliff,  with  entire  damages.     It  was  moved  in  arrest  of    .  "  T  P'* 
judgioent,  that  this  action  could  not   be  maintained  by  the  plantilTas  indorsee  /^  g   ,|„j|^ 
irfthiB  note,  because  it  was  not  negociible  by  etat.  3  Sl  4  Anne,  c.  9.  for  a  note  bs  account 
vitbio  that  statute  must  necessarily  and  originally  import  a  promi:»e  to  pay  the  able. 
money. 

Pir  Cur.  There  are  no  precise  words  necessary  to  be  used  in  a  promisorv 
wHe,  or  bill  of  exchange  ;  Rast.  Ent.  338.  "Deliver  such  a  sum  of  money,"     ' 
makes  a  good  bill  of  exchange.     Hut  if  the  promisory  note  is  within  the  intent 
of  the  statute,  it  is  sufficient,  though  it  does  not  tnllow  the  very  words  of  the 
BiH.     Now,  by  receiving  the  value,  the  defendunt  became  a  debtor  ;  and  when 
he  promises  to  be  eccoiintable  for  it  to  A .,  it  is  the  same  thing  as  a  promise  to 
psy  to  A.     And  it  is  llic  stronger,  because  it  is  to  he  accountatile  to  A.  or  or- 
der, which  is  the  proper  expression  used  in  such  notes,  and  mentioned  in  the 
■tatate,  where  it  is  intended  the  note  should  be  indorsahlc  or  negociable.     But' 
it  would  be  an  odd  construction  to  expound  the  word  accovnlablf,  to  give  an 
account,  when   there  may  be  several   indorsees.      But   if   this  note  bad  heon  . 
value  received  on  account,  it  might  have  had  a  very  dilTercnt  con^iideration.     q,„^,  Wa 
{ej  Jtiuil  be  for  a  specific  amn.  r„^  ,  e,,. 

Smith  t.  Niohtinoale.  T.  T.  1818,  K.  B,  N.  P.   2  Stark.  376.  lainmo; 

Defendant  gave  Basiling  (his  note — "  I  promise  to  pay  James  Eastling  my 
head  carter,  651.,  with  lawful  interest  for  the  same,  three  months  afler  date, 
with  all  other  sums  (hat  may  be  due  to  him. "  Eastling'a  administratrix  sued 
tbereon;  Lord  ElUnborongh  thought  it  no  note,  even  for  the  651.,  but  an 
agreement-,  and  it  nut  being  impressed  with  an  agreement-stamp  he  nonsuited 
the  pUntifi*. 

(d)  Mutt  not  be  payable  out  of  a  pnrticularfiwd.  And  mnw 

1.  Hill  t.  Hilford.  E.  T.  1801.  C.  P.  2  U.  &  P.413  .We  mw? 

TTie  defendants  in  error  sued  Hill  as  maker  of  a  note,  whereby  he  prom-  ■partkalit 
Ued  ro  pay  them  1901.  "  on  iho  sale  or  produce,  immediately  when  sold,  of  (he  foDd. 
White  ilart,  St.  Alban's,  Herts,  and  the  goods,  Stc,  value  received."  The  [  29«  I 
declaration  averred  the  sale  of  the  inn  and  goods  before  the  commencement  1'bosgb  a 
of  the  action.  Af\er  judgment  in  K.  B.  by  default,  wrt  of  inquiry  esecuted,  ^"^^^JJ*^^"' 
and  general  damages  recovered,  Hill  brought  a  writ  of  error  in  the  Exche-  mooev  aa 
quer  Chamber,  and  the  Court  held  that  this  promise  could  not  be  declared  on  hc.jirvat 
as  a  note,  and  therefore  reversed  the  judgment.  u«  r«criv 

8.  BcRCHALL  V.  Slocock.  M.  T.  1728.  K.  D.  2  Ld.  aaym.  1546.  "'  <•/**< 

The  pianlia  brought  an  action  on  tho  case  against  the  defendant,  on  a  pro-  J""™"" 
misary  note,  wherein  the  plantitf  declared,  that  the  defendant  O.  S.  and  one  ^^  Lane 
T.  J.,  on  the  24th  of  May,  1725^  Uc,  made  their  certain  note  in  writing,  hai  beea  ' 
called  a  promissory  note,  subscribed  with  their  names,  bearingjdate  the  same  boldaa 
*Ot  a  piomiH  to  pa/  SOOf.io  ordoi  in  good  Gpat  India  boBda;  Ball.N.  P.  2T2.  (eed.     • 
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day  and  year,  and  deliverea  the  aaido  note  to  the  intartato  W.  B.,by  whinli 
wole  the  said  O.  and  T,  jointly  and  severally  promiaed  to  pay  to  the  said  W 
10!,  123.  in  throe  months  after  date  of  the  said  note,  for  value  received  of 
pretnisos  in  Rosemary -lane,  late  in  the  possession  of  one  T.  R.  S.,  by  reason 
of  wliich  promises,  and  also  by  force  of  the  statute,  &c.     In  the  declaration 
there  were  three  oiher  counts.     To  Ihe  first  count  (he  defendant  d«marred,  . 
and  showed  for  cause,  that  the  note  set  out  ia  it  was  not  a  promiaory  note 
vithin  Ihe  statute;  and  the  planlilT  joined  in  demurrer.     But  the  Court  held 
it  clearly  to  bo  a  promisory  note  within  statute  3  &.  4  Anne,  o.  9.  and  judg- 
ment was  given  for  plHntifT.  . 
A  now        id^cK  V.  Wood.  T.  T.  1738.  N.  P.  Peake.  ISO.  S.  P.  Clem  v.  Blackito«. 
"""'^y  f8^6.  N.  P.  Holt.  474. 

■ip^ed,  •SisumpsU  on  a  promissory  note,  made  by  the  defendant  atld  one  Bowling, 
We  proiu'  in  the  following  words;  viz.  "  I  promise  to  pay,  three  months  after  date,  to 
iie  to  pay    W.  March,  Si.  5).,  for  value  received  in  fixtures.  '  Robert  Bowling." 

'•"joint-  "Thomas  Ward." 

noLeonly,  jj  ^^,^^  objcclcd  that  this  promissory  note  was  joint  only,  nnd  not  several, 
•d  bj"f"v  ^'"'^  Kenyan.  I  think  Ihis  note  beginning  in  ihe  singular  number,  is  seve- 
•ml  and  ei  ral  as  well  ns  joint,  and  that  ihc  present  action  muv  be  maintained  on  it .  I 
pr«»«ed  I  remember  a  cage  tried  before  Mr.  Moreton,  of  Chester,  exactly  similar  lo 
promiie&o  the  present,  in  wluch  I  was  counsel  for  the  defendant.  I  persuaded  the  judge 
na  joiot  j^g,  jj  ,^,^g  3  j^juf  „j,,g  ^p]^,^  gjij  tho'plantiff  was  non  suited;  but  on  appUca- 
ul  "*'  tion  being  afterwards  made  to  this  Court,  they  were  of  a  contrary  opinioD, 
and  a  new  trial  was  f;rt.iiied.  The  letter  "  I,"  applies  to  each  severally. — 
A  promissa  Verdict  for  the  plantiiT. 

ry  note  Fkrbis  v.  BosD.  T.  T.  1821.  K.  B.  4  B.  &.  A.  679. 

■ignsd  "  J.  _\  proraissorv  note  was  in  these  words—',  I,  John  Corner,  promise  to  pay 
C.orelM  t„  Absolem 'Ferris,  11;^  sum  of  50i.,  with  laivful  interest  for  the  same,  or  hia 
halden  bj"  o'der,  at  si\  months"  not  ice.  Dated  Ihis  24ih  June,  1808.  John  Corner,  or 
the  Court  ^'sf!  Henry  Bond."  In  an  action  on  this  note  ogainst  the  dctendant  (Bond,) 
not  In  be  the  question  wai  reserved,  whether  this  was,  as  to  him,  a  note  within  the 
binding  on  stalute  of  Anne.  The  Court  held  that  it  was  not,  and  observed,  it  18  an 
■  "■  ^:  '''*  absolute  undertaking  on  the  part  oi*  Corner  to  pay,  and  it  id  conditional  onl; 
loit  eomi  ^  ""  '''*  P^"*  "''  '''**  defendant,  for  he  undertakes  to  pay  it  only  in  the  event  <« 
gain  Corner's  not  paving.      See  I  S(ra.  643;  2B.  &..5.417 

[394]        Hai.l.  V.  S.>iJT!i.E.  T.  1823.  K.  E,  1  I!.  &  C.  407;  S.  C.2D-^R584. 

Declaration  in  (iMumpjtf  on  a  promissory  note,  of  which  the  following  is  > 
copy — "  Town  and   county  of  Southampton  Bank.     I  promise  to  pay  tha 
bearer,  on  demand.  If.  value 'received.     Southampton,  S4tb  day  of  March, 
1818.     For  W.   Smith."     Plea  in  ubalemcnt,  the  non-joinder  of  W.  P. 
Smith,  and  W-  R-  Taylor.     Replication,  that   the  promises  were  made  by 
defendant  himself,  nnd  not  jointly  u-ilh  olhcr  persons  .  It  appeared  at  thetrial,  - 
thn!  the  defendant  W.  Smith,  oa'd  W.  R.  Taylor,  were  bankers  and  co-part- 
ners at  Southampton,  but  that  Ihe  notes  were  signed  by  ihe  defehdant  only. 
i  294  1     The  jury  found  their  verdict  for  the  planti:!,  damaircs   lOl,,  suliject  to  Ike 
Onaora      opinion  of  the  Court  on  ihe  question,  whether  the  defendant  was  liable  alone 
L^tf  n'd  °"  ""^  °^^''^-     ''  "'''^  contended  for  the  plantiff,  that  the  notes  were  several 
then'iinl"    *"''  "'*^"  "^  ''*'"')  '■'"'^  '^*'  clrcunistance  of  the  note  beeinning  in  the  singulaf 
promiiray    nnn'inr  "  I,"  and  in  March  v-  Ward,  Peake.  N.  P.  C.  130;  and  thai  admit- 
■otei  ba      ting  that  the  defendant  signed  the  notes  on  behalf  of  himself  and  partiiMa„ 
SiaaJDg        yet  he,  by  using  Ihe  ningular  number,  had  made   himself  separately  liable,  aft 
with  "I      ,vag  doeided  in  lyjrd    Calwav   v.    MQlhews(l    Campb.   403,)  and  Clerk    v. 
promuiMo    Bin^iimne  ^Xl^]^    ^_  p   q   4,4  ,      q^  ,1,^    ^^^   of  defendant   it  was   urged, 
hiaueirand  "^"^^  '***  0  "ect  of  the  argument  for  the  plantiffwaa,  to  make  the  notes  several 
the  re«t  of  as  to  the  defendant,  but  joint  as  to  the  other  two  partners,  which  would  be 
(heltrai,       pullin^r  ihc  partners  in  a  different  situation  than  any  partners  ictended  to  b* 
and  tha       phnpd,  and  thai  it  would  follow,  if  the  Court  decided  that  this  was  a  aevertt 
as  wnll  as  a  joint  note,  that  the  clerks  in  the  Bank  of  England. would  be  per- 
aonnnlly  \\e.\i\"„  for  all  the  notes  which  thev  respectively  aigned. 

Per  C-if.  We  are  all  clearly  of  ifiinion'  that  the  platitiff  is  entitled  to  our 
judgment.     There  is  not  any  smitarity  between  tbb  coao  and  the  notes  of  the 
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Bank  of  England,  for  the  sii^ner  of  the  Bunk  notes  expressly  states,  that  he  C«"»  ''•'<' 
Mgnes  for  the  Governor  and  Company      We  are  not  called  at  present  upon  .  °  !^^ 
to  saj  whether  (he  note  ia  several  as  to  alt  parlies;   it  is  sufficient  for  this  case  |,^  ^,j^ 
if  it  be  several  as  to  the  defendant,     fiow  what  does  the  defendant  do.     He  taiued  s 
•ays,  "  I  promise  to  pay,"  tbat  is,  taking  the  words  in  their  enlarg^ed  sense,  IguinM  bim 
'    for  myself,  and  for  all  my  partners,  promise  to  pay.     It  is  a  clear  position  of=l'>"»\"''i'' 
lair,  that  if  a  partner  enter  into  a  contract  in  his  name,  on  behalf  of  others,  ?"' ¥"". 
an  action  may  be  maintained  against  him,  or  the  parties  for  whom  he  contracls  gr  partner*. 
may  be  sued,.     On  (hat  principle,  then,  this  Jefendunt  is  liable-     But  ive  think    ^    29B  ] 
also,  on  the  principle,  that  when  an  instrument  begins  with  the  prounoun  I, 
and  is  signed  by  several  persons,  that  each  of  them  is  individually  liable,  that 
tttia  defendant  is  rightly  sued,  for  as  to  himself  it  clearly  applies.    It  has  been 
«aid,  that  it  is  very  hard  upon  the  defendant,  that  he  should  be  made  to  bear 
die  burden  of  his  partners;  but  on  the  other  hand,  a  great  difficulty  would  be 
thrown  upon  the  pkolifT,  if  he  were , forced  to  prove  that  all  the  persona  And  it  Nw 
whose  names  might  be  on  the  notes  were  partners.     Perhaps  the  notes  have  >>«'■>  hnld 
a  greater  circulation,  from  the  circumstance  of  each  par(j'  who  signs  Ibem  ■"  *""  "■* 
making  himself  personnally  and  individually  liable  for  the  amount, — -'''^''^i  UiatB  and 
to  the  plaintiff.      See  I  Lutw.   696.  another 

4,  Ovi.iOTON  V.  Nbalb,  M.  T.  1728.2.  Ld.  Raym,  1544;  S.  C,  2  Stra.  819,  joinily  or 
S,  P.  BuTTuea  v,  Malisst,  H  TjriT.  1  Stra.  76.  ..Tarjlly 

The  plainliir  declared  upon  a  note,  by   which  the  defendant  and  another,  ?'""'"<• 
jcuntly  or  severally,  promised  to  pay;  and  upon  error  the  Court  of   King's"    '  ' 
Bench  held  it  bad,  because  the  plain(i>'ii  had  not  shown  a  title  to  bring  a  ^^P^'ngtihiii  o- 
Tmle  action  against  the  defendant,  for  he  only  suys  that  he  has  this  or  some  pigjoQ  Jom 
other  cause  of  action;  and  judgment  for  the  plainii  If  reversed,  aufogem 

5;  Rebb.  Abbott,  T.  T,  1778.  Cowp.  832.  wartanloil 

Declaration  upon  a  note  staled,  that  the  defendant  and  another  matle  their  tj  Uiterca 
note,  by  which  they  jointly  or  aeverally  promised  to  pay,  and  upon  error,  after  **■' 
judgment  by  default,  Buttler  v.  Malissy  and  Ovinglon  v,  Neale,  «M,oro,  were  ^^j  if  ii'ip 
cited.  Sett  per  Lord  Mansfield,  If,  or  is  to  be  considered  in  this  case  as  pear  on  ihe 
a  disjunctive,  the  plaintiff  is  to  elect,  and  by  bringing  an  action  against  one,  he  faca  ef  th* 
has  made  his  election  to  consider  the  note  as  sevevai;  but  in  this  case  it  may '"*'"■ """' 
be  deemed  synonymous  with  and,  and  thus  both  and  each  promise  to  pay.  The  '".'*•  "^  . 
nature  of  the  transaction  forces  this  construction.  ^  '^,  ^^ 

6.    SlPFKW  V.  WALKER    AND    ANOTHER.   M.  T.    1809.  2  Camp.  308.  nol  be  do 

Declaration  alleged,  that  the  dfJendanVa  made   their  promissory  note;  but  dared  on 
on  the  instrument  being  produced  in  evidence,  it  appeared  to  have  been  made  oi  beingiba 
by  Walker  only;  on  its  being  objected,  that  the  action  should  have  been  brought  J"'°'  "*"• 
against  him,  and  not  jointly  agninst  the  other  defendant,  it  was  proposed,  in  or- ^^g  ihonaii 
der  to  obviate  this  dilH^uliy,  to  show  that  the  note  had  been  given  in  payment,  .iTea  in 
«fa  joint  debt.     Plamtiff  nonsuited.     See  1  Camp.  383.  403;  15  East.*7.  10;  pujm.nt  of 
3  Camp.  493;  4  B.  S^  C.  664;  2  C.  i^  P.  138,  a  joint 

dobU 

m. RESEMBLANCE  BETWEEN  NOTES  AND  BILLS  OF    EX-™.    ,,,    . 

CHANGE,-  l^X^T 

1.  fjETLET  V,  Adamso'*.  M.T.  1753.  K.  B.  2  Burr.  669;  S.  C.2  King379.placB.  pro 

The  question  was,  whether  the  indorsee  of  a  bill  wa^  bound  to  make'a  de-misMry 
|Baad  upon  the  drawer,  as  the  indorses  of  a  note  must  upon  the  maker,  and""'"*  "a 
Per  Lird  Mirufisld,  While  a  nolo  continues  in  its  original  shape,  of  a  pro-.ij  '"  ^ 
wise  from  one  man  to  another,  it  boars  no  similitute  to  a  bill;  but  when  it  is  footlair'ae 
iadorsed,  the  resemSlance  begins,  fjr  then  it  \a  an  order  by  the  indorser  upon  bllti  ofer 
too  maker  to  pay  the  indorsee,  which  ia  the  very  definition  of  a  bill.  ThechanRBjiha 
indorsea  is  tha  draiycr,  the  maker  of  the  note  the  acceptor,  and   the  indorsee  deciaiona, 

•  The  law  connidam  a  piomiasnrj  nolo  in  the  lixht  of  a  bill  drawn  bv  n  man  dpnn  him-  rehli'nV'to 
«;r,  and  aeeepled  at  the  time  of  drnwing;  2  Bl.  Com.  470;  Bayl.  69.'  Tlie  eiistence  of  ihe  ane  are 
thi*  re«-nbUnso  hainj  onca  adniiilod,  llio  law  applisahle  lo  h!ll»  immediAtBlv  ntlachoa  to  eqqallv  «p 
promidflory  nolo»;  hence,  in  llie  sobaeiiiiBm  parts  of  the  abrldgmeul,  Ibey  will  he  elaucd  plicable  lo 

|idi«rioiiii.iery.  Iheeibar 
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the  person  to  whom  it  m  made  poyabte;  and  all  the  authorities,  and  particular- 
ly Lord  Hardewicke,  in  a  cbbb  ofllanimerton  v.  Macknrell,  Mich.  lO  Geo-  2, 
iut  promissory  notes  on  the  Bame  fooling  with  bills  of  exchange.     See  2  B.  Si. 
*.   80;  WilleB.  394.  599;  5  T.  R.  436  2  Burr.  t;G9;  Bavl.  3  n.  s. 
2.  Brown  V.  HARnADE.v.  11.  T.  1791.  4  T.R.  148.      S.  P.  Caei.os  v,  Far  » 
COURT.  6  T.  R.  48^.  EuiE  v  E*st-Im)ia  Compasv.  Btirr  1224. 
And  iho  jn  deciding  in  (his  cnae  thai  three  days  grace  should  be  allowed  on  promia- 

inlna  rei-  ^^^  notes  Lord  Kenyon  observed,  that  the  effect  of  the  statute  was,  that  notes 
^(^'of  d^  were  wholly  to  assume  the  shape  of  bills;  and  Buller,  J.  added,  that  the  csees 
honaar,  cited  in  the  argument  showed  clearly,  that  the  Courts  of  Westminster  bad 
•nddiyiorthought  the  analogy  between  bills  and  Notes  Bo  strong  that  tlio  rules  estab- 
grio*.  »re  ijghed  with  respect  to  the  one,  ought  also  to  prevail  with  respect  to  the  other; 
tlwuma.  that  the  language  of  the  preamble  of  the  act  was  express,  that  it  was  the  ob- 
ject of  the  legisTaturo  to  put  notes  exactly  on  the  same  footing  with  bills;  and 
that  the  enacting  pert  pursued  that  inlenlion. 


&>illNlM  ■• 


IV.  RELATIVE  TO  VERBAL  OR  COLLATERAL  CONTRACTS 
CONTROLINR  OR  VARYING  A  BILL  OR  NOTE. 
^,"iXL!*  Thomas  V.  Bishop.  M.  T.  173.3.  K.  B2  Stra.  955;  S.  C  I  Ca.  Temp.  Hard,  I. 
Mble  to  TS-  A  Bill  of  csohange  was  drawn  in  this  manner — "  At  30  days  sight  pay  tff 
rjlhatanot  John  Somerville,  or  order,  2001.  and  place  the  same  to  the  account  of  the  York 
ofihe  bill.  Building's  Company,  value  raceiv  ed  by  ynurs,  Charles  Mildey."  Directed 
thBi'tbe  d"  *"  '^'■-  "■  ^'sl'OP.  cashier  oflhe  York  I'uiidings  Company,  in  Winchester-*!. 
lendBBt  dfd  *"''  ^""^  accepted  by  Bishop  in  the  following  manner — Accepted,  H.  Bishop, 
noi  accapt  23lh  Juae,  1732."  This  bill  was  indorsed  to  the  plaintiff,  who  brought  an  ac- 
imponhu  tion  thoreon  against  the  acceptor.  At  the  trial,  a  letter  of  advice  wBa 
own  pri  proved  which  was  directed  to  the  governor  and  company  of  the  York 
»HtB  ae  Buildings  Company,  wherein  notice  whs  taken  of  this  amongst  others, 
'^"jj^"'  in  the  following  words;  "  John  Sommerville,  30  dpys  eight,  2001,"  Butac- 
balrorhia  cording  to  the  direction  of  the  judge,  the  jury  found  for  the  plaintilT.  And,  on 
principal,  a  motion  for  a  new  trial,  the  counsel  lor  the  defendant  urged,  that  the  defend- 
.  anl  in  his  own  right  was  not  liable  for  the  2001,,  but  only  the  company.  Tbat 
.  this  was  the  practice  with  regard  to.  the  cashiers  of  the  bank,  who  never  ac- 
t  ^    cept  bills  in  any  other  manner;  and  that  the  acceptance  by  the  servants  of 

bankers  is  always  so,  and  binds  their  masters,  though  it  be  not  specified  to  be 
on  Iheir  account;  that  it  ought  to  be  left  to  the  jury  to  say  if  the  defendant  had 
accepted  it  for  himself  or  the  company;  tbat  the  bill  was  not  only  drawn  on  a 
servant  of  the  company,  but  by  a  servant  of  the  company.  The  counsel  admit- 
ted, that  if  it  had  been  directed  to  Bishop  without  any  addition,  such  a  gene- 
ral acceptance  would  have  hound  him  only. 

Rut  the  Court  said  that  the  directkin  was  right.  forHlie  bill  upon  the  face  of 
it,  imports  to  be  drawn  upon  the  defendant,  and  it  hi  accepted  by  him  general- 
ly, and  not  as  servant  to  the  company,  to  whose  account  he  bad  no  right  to 
diarge  it  till  actual  payment  by  himself;  and  it  would  be,  of  course,  dange- 
rous to  trade  to  admit  of  evidence,  arising  from  extrinsic  circumstances,  to  va- 
ry the  contract  apparent  on  the  bill^ 

2,  HoARE  AND  oTHEna  y.  Graium  asd  asother!  T:  T.  lOli;  N.  P.  .3 
Camp.  57'. 
Or  ID  show  Action  of  indorsee  against  payee  of  a  promissory  note.  Defence,  that  the 
tbat  »t  the  plainlilT,  in  consideration  of  defendant's  indorsement,  verbally  agreed  that  the 
limeoritis  „^^^^  ahould  be  renewed  when  it  became  due.  But  Jxird  Ellenborough  thought 
BouilfB  '  ■""=''  evidence  inadnrissihle;  indeed,  the  parol  consideration,  he  said,  was  in- 
plsintiffen  consistent  with  the  written  instrnment;  and  if  circumstances  of  Ibis  kind  were 
gugei  (•  ra  to  be  admitted,  it  would  overturn  the  first  principles  of  evidence,  and  bills  of 
new  it;    '    exchange  and  promissory  notes  would  become  mere  nullities. — Verdict    for 

plainlifi.     See  Funb.  175;  4  Taunt.  202. 
OrthBtpny  r  g    Camphp.t.i.  v,  HonosoN.  ILT.  181!>.  C.  P.  N.  P.  Gow.  74. 

v^ould  not       Action  on  a  bill  of  exchange.     Defence,  that  it  had  been  agreed,  between 
ba  demasd  the  parties,  that  payment  should  not  be  demanded  in  the  event  of  the  draver 
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being  ablo  to  reimburse  himself  out  of  other  funics,  nnd  that  Euch  funds  had  ^d  <■>  '^'^ 
beeo  received  by  the  plaialilf  Tt>e  plaintiff  produced  evidence  of  other  de-  *•"'  "^ '"• 
maads.  Ptr  DulUu,  C.  J.  The  effect  of  a  bill  cannot  be  conlrolied  by  a  fng^bla  to 
parol  aadertakiof;;  and  in  the  absence  of  any  expresa  appropriation  by  the  niiuibiirM 
payee,  he  had  a  right  to  apply  it  its  he  pleased,  and  to  hold  the  acceptor,  the  himiclf  out 
'defendant,  still  liable. — Verdict  for  plaintiff.  ofothar 

4.  Free  y,  Hawkins,  M.  T.  1BI7.  C.  P.  8  Taunt.  92j  S.  C.  Holt.  550.  ''^^■ 
In  an  action  upon  a  note  by  indorsee  against  indoracr,  defendant  insisted  g^  .  p^p^j 
upon  a  want  of  notice  of  the  dishonour.  PlaintiiT  offered  parol  evidence,  „reement 
that  at  the  time  the  note  'was  K'^*^!!)  b"*!  defeodnnt  (who  only  lent  his  name)  i:oi  to  ro- 
indocsfld  it,  it  was  understood  that  payment  was  not  to  be  required  until  cer-qui^e  par- 
tain  estates  of  the  maker  were  sold,  nor  then,  unless  they  produced  sufficient  j'V*'""*'*" 
and  that,  therefore,  the  defendant  knrw  the  note  had  not  been  honoured."™"/?* 
Cibbs,  C.  X  rejected  the  evidence,  and  non.suited  the  plaimilf;  and  on  a  ruIeJ^J,°o,  [„ 
iiui  for  a  new  trial,  the  Court  held  the  evidence  rightly^  rejected,  because  it  receWcd  lo 
coBlradictfld  (he  note;  and  the  rule  was  discharged.      ',  excuse  ■■>• 

6.  WooDBBiDGET.  Sfooxer.  M.  T.  1819.  K.  B.3B.&.A.233;S.  C.  I  Chit.    £298] 
Rep.  661.  *'«iStic. 

This  was  an  action  on  a  note  payable  on  demand,  for  value  received.    Evi-^f^^j,^  , 
4race  vas  given  that  the  bargain  was,  at  the  time  the  note  was  given,  that  it  gar.  ' 

should  not  be  payable  till  alter  the  maker's  death,  and  should  then  be  in  na- 
ture of  a  legacy,  and  on  that  ground  the  plainliii' was   nonsuited;   but  on  rule  And  in  an 
Mtito  enter  a  verdict  for  plaintilF,  the  Court  observed,  no  evidence  has  bBen&ciioo  on  a 
produced  to  ehow  that  there  was  a  want  of  consideration,  or  that  the  consid-  *""  "f  "oi" 
eration  for  the  note  was  illegal,  or  that  it  was  not  delivered  to  tho  party  to  be  5^j^jj,j  "" 
made  use  of  for  his  own  benefit.     The  utmost  extent  to  which  it  goes  is  en  ^|  „i  '"^ 
attempt  to  prove  that  the  note  wua  not  payable,  as  on  the  face  of  it  it  imported  daiic*  of  « 
to  be.     This  therefore  was  to  contradict  the  note  itself,  which,  by  the  rules  bargoie, 
of  law,  a  party  is  prohibited  from  doing.     It  is  said,  that  in  this  caso  there  is  "ben  ii 
a  fraud  on  the  legacy  duty.     But  if  this  note  was  not  recoverable,  it  "^""'^  J^Bt '"w  ' 
not  bo  a  teatamontary  gift^  and  if  so,  there  could  be  no  fraud  on  the  legacy  ^g^  ^a  ba 
doty. — Rule  absolute.     See  2  Vea.  jun.  lit.  Vi2;  4  id.  Sm;  4  Brown's  C.  paid  till  A. 
C.  by  Eden.  286;  1  P.  Wraa.  4^1;  3  id.  3oS;  3  Camp.  57;  1  Blooro.  635;B.  >hould 
Phillips  on  Evidence,  4th  edit.  488  to  498;  Hoh.  N.  P.  C.  21.  and  10  to  l9;dia.  «  ««1- 
7  Taunt.  224;  Tollers  Executors,  232  to '.!37,  miuilila. 

6.  SrcvBV.  Metcalfe.  T.  T.  1815.  N.  P.  4  Camp,  217;  S,  C.  1  Starkie  ^3.  go  a  dafaa 

Action  by  payee  against  maker  of  a  promissory  note,  payable  two  years  uQce  in 
■(ler  date.      There   appeared  to  be  a  memorandum  indorsed  on  the  back,  at-donednp^ 
tested  by  one  A., .to  the  following  elTect — "  That  the  note  should  not  he  called  on  a  noia 
in,  unless  it  was  agreeable  to  defendant,  until  three  years  after  payee's  do-'*''*''"' 
cease."     Defendant's  counsel  urged,  that  tho  memorandum  ws  P^rt  of  the^^jj^  j^' ' 
note,  and  therefore  it  should  be  received  in  evidence  as  well  as  tho  note;  but  ^aa  ba 
Lord  Elleiiborough,  C,  J.  said,  that  a  dufcnsance  .indorsed  on  the  back  of  aibown,  u 
note  by  the  payee,  was  no  part  of  the  contract,  unless  it  was  shewn  to  have  bava  baan 
been  written  at  the  time  the  instrumu:it  was  mado,  or  was  stamped. — Verdict  *""?»  ■' 
F        I  ■  .-.r  tna  lima 

for  plamtiT,  i,^ 

7.  BaucE  AVD  OTUBBS  V.  HiSLT.  E,  T.  1815.  N.  P.  1  Stark.  23.  „„  „,„4,. 

In  this  case,  which  was  an  action  on  n  promissory  note,   I^ord  Ellcnboro- 
rough  held,  that  a  letter  inclosing  it  might  he  read  in  evidence  as  a  declara-  Bat  a  I«ii<m 
tioo  accompanying  the  act,  provided  it  could  ba  shown  that  the  letter  was  the  bicloainj  a 

,         ■        /■  L  .u         .  .  note  "naj 

envelope  m  which  the  note  was  sent.  i,.™».;,»j 

V.  RELATIVE  TO  THE  STAMP  OX  A  BILL  OR  NOTE.t        ["flTf 

(A)  PfiSALTT  POa  W1KIV3  ACi;EPTJ.S-l,  OR  PAVINO,  NOT  DULY  STiMPEO,  inavidonca 

By  the  55  Goo,  3.c,  181.  s.  11,  it  is  enacted,  that  if  any  person  or  persons  to  liiow  tlia 

•3aa  oiBinorandoiO   on  a   bill  or  oolo   bsfora  it  U  i.«ujd   niuy,  in  ■oiue    iii»Uneo»,    ■>"  f^'JSi, 
aoniderod  u  part  of  llio  bill  or  nule,  and  control  ita  opaniliao;  Hion    v.  Ituxsei,  4  H.  ^:^ 
8.  SOj;  aa3  memorandum- tli.il  if  any  dispnto  ihiill  nri*»  rs-pQUliuj  iho  coii»idurutiun,tha"»  """ 
bill  or  nulo  shall  be  void;  lliirtloy  v.  Wilkiojon,  4  Caiiii.b.  137,  wa»  .ani, 

tDaroralbo  33  (Sbo.  3.  bills  RTid  uol«  w»rii  wtilloB  o.i  .1  plain  (.idco  of  paper  mislHinp- 
•d-    Bjr  a  lUlute  m^do  in  ttit  year,  lonaio  dutioa  weta  iuipOMi.>t  on  oierj  pium  or'^<il- 
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M»kiiig,  ahnll  make,  eign,  or  issue,  or  cance  to  be  raatle,  signed,  or  luued,  or  Ehall  ac* 
©"paviol'  ''^P'  "^  P"^'  "'  cause  or  permit  to  be  accepted, or  paid,  any  bill  of  exchange, 
billi  noi  dn  ''rail,  or  order,  or  promissar/  note  for  the  payment  of  money,  liable  to  any  el 

Ij  ■tamped  Inm,   piircbment,  or  pnper,  on    which  hil[>  nnd  ddIci,  fiiling    aader  csitiia  dMcriptioiu, 

■nbjs'^ihe  should  be  vrnlten,  engroued,  or  printed.     By  a  anhieqaant  act,  BS  Gao.  S.  c.  184.  ■■  1. 

part;  lo  ■    all  the  rarmcr  duLies  are  rapeiiled.  and  otheri  imposed  in  iheir  iltRd, 

penalty  e(      Dj  *scL  2.  o(  thai  set  it  it  engeled,  that  there  shall  ba  raised,  levied,  and   paid,  nnia 

eo;.  and   for  the  aja  of  hit  majesty,  hii  lieiia  and   successors,    in  and  thiongboat  iba  nboU  of 

Great  Britain,  for  and  in  respect  of  theeeieral  inalrumenu,  rnatten,  and  thingi  roantioaed 

and  described  ia  llie  schedule  ihereunlo  anneied  (eicapt  those  stindiog  onder  the  head  of 

exemptions,  poit,  812.),  or  for  or  in  respecl  of  the  vetlam,  parchment,  or  paper,  apoM 

which  anch  inatraments,  matten,  snd  thinn,  or  any  of  (hem,  shall  be  written  or  printed, 

the  saianil  duties  or  sums  nf  monej  set  down  in  figniea  against  the  ume  retpeclivaljr,  or 

otherwise  apacificd  and  sal  Torth  in  the  same  schedule,  and  that  the  said  schedale  and  all 

the  proTiiioni,  t^ulatioua,  and  directiaoa  therein  contained  with  reaped  to  lbs  said  dntiea, 

and  (he  instmmenli,  matterii,  and  things,  chsrgefl  therewith,  shall  be  deemed  and  taken  to 

be  part  of  (hat  act,  aud^hall  be  received  and  caastrued  as  ir  the  same  had  been  iiwertad 

tfaerein  at  this  place,  and  abnll  be  applied,  observed,  and  pot  in  execation  acoordiaglj. 

And  the  schedule  of  the  aama  act  impoaea  the  fallowing  duties  on  an 

Inland  bill  of  exchange,  draft,  or  order,  to  ihe  bearer,  or  lo  order,  either  oa 


jntha  a  Her  dale,  < 


iity  days  aher 


£20        and  not  exceeding 


Dnty. 


SOO    0 
600    0 
1000     0 
2000     0 
BOOO     0 
Inland  bill  of  eiehaoge,  draft,  or  or 
to  order,  at  auj   time   exceeding  tvro 
sight,  of  any  snin  of  money 

AmouDtiag  to        £  2     0        and 
Eicoedioi  S     0 

.      20     0 
•  .  .      80    0 


2000     0 
SOOO     0 
Inland-bill,  draft,  or  order,  for  the  paymeDl  of  any  si 


olheb 


t  made  psjabli 
the  same  shall  be  dalivared  ta  the  payee,  or  some  penon  on  his 
or  her  behalf. 

Inland  hill,  dralt,  or  order,  for  the  payment  of  any  aom  o{ 
money,  weekly,  monthly,  or  at  any  other  aleled  periods,  if 
made  payable  lo  the  bearer,  or  (o  order,  or  if  delivered  lo  the 
payee,  or  some  peraon  on  his  or  her  behalf,  where  the  Cntal 
amoaol  of  the  money  thereby  mtda  payable  shall  be  specified 
therein,  or  can  bq  aacertuned  Iborefrom. 


order,  if  I  bill  of  eicbange 


like  sotn  payable  lo  baar- 

The  aame   duty  a*  oa  a 
'  ill  payable  lo  bearer  or 
',  OD  demand,  for  a 
sum  equal  to  mch  total 

aotoanl. 


ordi 


I  Tha  SI 


And  the  rollowina  initmmenli  shall  be  deemed  aad  lakea  to 
ba  inland  billa,  drafU,  or  orders,  for  tba  paymaat  of  monay, 
Tviibin  the  intent  and  raaaning  of  this  achsduU,  *ic. 

All  drafts  or  ordan  fer  Iha  payment  of  an;  ann  of  aione^. 
bj  a^  or  proninery  nata,  or  for  tbadaliTaryc/anj  •nob  bill 
•rnota,  in  peymanl  or  aatiafaelion  of  anyaum  of  money,  where 
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tb«  duties  imposed  by  that  acl,  without  the  same  being  duly  stampcdfor  de- 
noting (he  duty  thereby  i:1iar^ed  therron,  he,  she,  or  ihey  shall,  for  every  such    [   "'''  1 
bill,  drsft,  order,  or  note,  forfeit  the  sum  of  HOI. 

(B)  Pe.v*i.tv  for  post-dating. 
By  the  55  Geo.  3.  c.  184.  e.  12.  it  is  enacted,  that  ifany  person  or  persons 
stiall  make  and  issue,  or  cause  to  be  made  and  issued,  any  bill  of  exchange, 
draft  or  order,  or  promissory  note,  for  the  payment  of  money  at  any  time  afler 
dale  or  sight,  nhich  shall  bear  date  subsequent  to  the  day  on  n-hich  it  shall  be 
issued,  so  that  in  fact  it  ahall  not  in  fact  become  payable  in  tivo  months,  if 
made  payable  after  date,  or  in  GO  days,  if  made  payable  after  sight,  next  after 
the  day  on  which  il  shall  be  issued,  unless  the  same  shall  be  stamped  for  de- 

«aek  diaft*  or  ordsn  iball  requite  [he  paymeol  or  delivery  lo 
b«  made  lo  the  bearer,  or  to  order,  or  shall  be  delivei^d  lo  the 
payee,  or  some  other  peraon  on  hlii  or  her  behalT. 

Ail  rcceipta  given  bji  any  banker  or  banken,  or  other  person 
w  penoni  Tor  maiiBy  received,  nhich  ihiil!  entitle,  or  be  iutend- 
ed  10  entilla,  the  peraon  or  pertonii  puling  Iba  manev.  or  ths 
bearer  of  *Dcb  lecelpls,  to  reeeire  Ihe  like  an 


om  any  third 

tail- 


penon  or  peraons. 

And  all  bill*,  drnna,  or  ordeia.  Tor  Ihe  pajin 
ef  money  on[  of  any  panicnlar  fund  which  nmy 
aU«,or  upon  an;  condilioa  or  contiogsncy,  which  may  or  may 
net  be  patformed  orbappea,  if  the  ■ama  shall  be  mnde  payable 
lethe  bearer,  or  to  order,  or  if  tha  same  ahull  be  delivered 
to  Ihe  pn^ee,  or  aome  peraon  on  hin  or  bcr  behalf 

Foreign  bill  ol  eichange  (or  hill  of  eichange  drawn    in,    bnl  1  The  Hme  dotv  as 
ptjableOQt  of  Greal  Britain,)  if  diawn  singly  und  nol  in  a  «e[.  S  inland  bilofthe  « 


Toiaiga  bills  of  ei 
Umofmerehanta,  ft 
maim  payable  (hereby  shari  n< 
Exceeding 


I  nccordinglo 


2O0 
600 


lOOO 
2000 
8000 


1000 
:ODD 
3000 

''  Aad  (ha  Tollowieg  doty  on  a  promissory  Dote  .ortbepayniBut 
to  lbs  bearer  on  demand,  of  anyaam  of  money. 
Not  EiceedJni  £   1     1     0 
ExceedJDg  110  aod  not  aiceading  .£210 


BO    0     0 
Wbieb  (aid  notes  may  he  re-issned,  after  payma 
aiaftea  aa  afaall  be  thonght  Gl. 

Pramisaory  aolea  for  the  payment  in  any  other  rr 
to  tba  bearer  on  demand,  but  not  eicevding  Iwo  u 
data,  or  sixty  days  after  sighl,  of  any  sum  of  nione 
■  aountioglo     £  2     '     " 


Exceed  ini 


S      6      0 
20     0     0 


.   60     0     0 


TbaM  Rolaa  are  not  to  be  re-iiwned,  after 

Pramiasor^  Dole  for  tha  payment,  eilbar  t 

maod,   or    in   any   other  manner   than  lo 

Mad,  bflt  eiceeding  two  monlhs  after  dale, 

•i^t,  of  any  anm  ofmooey. 

r        j!_ .      ,.   iQo    jnd  ndi  „ceediijg 


eing  once  paid. 
Ihe  bearer  on  da- 
tha  bearer  on  de- 
iraiily  diya  after 
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jacU  the 
|«rty  to* 
penallr  of 
loot 


IwniDg  Da- 
ctaiDped 

IiiJln,  driLfta 


■pecifjing 
tbe  pUce 


panalty  of 
iOl.  if  be 


IT  of  lOOJ 

if  be  ba  i 


BILLS  AJVD  NOTES.— (y  f4e  Stamp. 

Doling  the  duly  therobjr  imposed  on  a  bill  of  exchange  and  promissory  note, 
for  the  payment  of  money  at  any  lime  exceeding  Iwo  montha  oiler  dale,  or  60 
days  after  sight,  he,  ahe,  er  they  ahall,  for  every  such  bill,  draft,  order,  or  Dole, 
forieit  lOOl. 

(C)   pENiLTY  POtt   IsqUlNO  UNSTAMPED   BILLS  oy   BAMKEHS,  WITHOUT  IPBCt- 
FyiNO  TIIK  PLACE   WHERE   ISSUED,  OK  POST'DATED, 

By  55  ^eo,  S.  c.  184.  a.  13,  it  is  enacted,  that  if  any  person  or  personi 
shall,  after  August  31,  1815,  make  and  issuf;,  or  cause  to  ba  made  or  issued, 
any  bill,  drafl  or  order,  for  the  payment  of  money  to  the  bearer  on  demand, 
upon  any  banker  or  bankers,  which  ahall  be  dated  on  any  day  subsequent  to 
thfr-tiay  on  which  it  shall  be  issued,  or  which  shall  not  truly  specify  and  ex- 
press the  place  where  it  shall  be  issued,  or  which  shall  not  in  every  respect 
fall  (vilbin  the  said  exemption,  unless  tbe  same  shall  be  duly  stamped  as  a  bin 
of  exchange  according  to  this  act,  the  person  or  persona  so  offending  shall, 
for  every  such  hill,  draA  or  order,  forfeit  lOOl,  Arid  if  any  person  or  persons. 
shall  knowingly  receive  or  take  any  »uch  bill,  drafl,  or  order,  in  payment  o^  or 
as  security  for,  the  sum  therein  mentioned,  ho,  sbe,  or  they  shall,  for  every 
such  bill,  draft,  or  order,  forfeit  the  sum  of  30l,  ;  and  if  any  banker  or  bankers 
or  any  person  or  persons  acting  as  a.  banker,  upon  whom  any  such  bill,  draft, 
or  order  shall  he  drawn,  shall  pay,  or  cause  or  permit  to  be  paid,  ibe  sum  of 
money  therein  expressed,  or  any  part  thereof,  knowing  the  aame  to  be  pott- 

Tbeie  notes  at*  not  to  be  re'iisaed,  ttOei  being  once  paid. 
Promiuory  notei  for  the  pujoieiit  to  Ihe  bearer  or  olherwiie, 
at  anj  time  exceeding  tiro  months  alWr  date,  or  aiity  days  af- 
ter sight,  ofaDj  aam  of  moDBy 

AmonntiDg  to     jC     2     2     and  not  exceeding     £66  0    1    < 

Exceeding  S    6  20'   0  0    3    0 

20     0  SO     0  0     i    « 


SOO     0 

1000 

I«00     0 

2000 

2000     0 

aooo 

SOOO     0 

not  to  be  re-  iuned  after  being  on 

epsid. 

T 

for  the  payment  of  any  aum  of  mo 

neyL, 

1n9talmeDt«,  or  for  tbe  pay  meat  of  several  inma  of  money 
dllTerent  dayi  or  tiinea,  so  that  the  whole  of  tbe  monej  to  be 
piid  ihBll  be  defiaite  and  uertsin. 

And  ibi  fDllovrli 
io  be  ptamisjoty  n< 

All  Bot«  proniiiing  the  payment  nf  any  sum  orsanMofajO' 
DPy,  out  of  a  parliculnr  fuod,  which  nmy  or  may  not  be  avail- 
ible;ornpoaaay  condilioD  orceatingeacy,  which  msy  or  may 
not  be  perforiaHd  O!  happen;  if  the  maie  ibalJ  be  mnde  paya- 
ble (0  the  bearer,  at  to  order,  and  iflhe  aame  ifaoll  bo  definite 
and  eertaia,  aad  not  amonut  in  Iha  whole  to  twenty  poandd. 

And  all  rrceiptifor  money  deposited  ia  any  bank,  ur  in  th« 
bands  of  any  banker  or  banken.  which  shall  contain  any 
agreement  or  nieinoranduoi  imparting  that  intareal  aball  ba 
paid  for  Ihe  money  ao  depoiited. 

Bui  snch  of  the  aotea  nad  instmmeata  hare  exempted  from 
the  duty  on  promissory  notes,  (ball  aavertbalau  be  liable  t« 
tbe  duty  which  may  Btlocb  thareoD,  aa  agieemenls   or  olber* 

Eiemptioaa  from  the  proceeding,  and  ill  other  stamp  datiaa; 
— All  promissory  notes,  oi  bills,  for  tbe  payment  ofmoney,  is- 
aued  by  the  GoTernor  and  Company  ef  the  Bank  of  England, 
commisalonera  of  (be  Navy,  eominissioaers  for  viclaiiliDg  lb* 
lacrj,  or  comuuwioaaH  for  the  tr ' '" 


1  »  0 
I  10  I 
Tbe  satat  duty  as  on  ■  pre- 
~'~iory  note,  payable  in 
leaa  thin  two  monltii  aAai 
data,  for  ■  sam  equal  to  th* 
whole  amooDt  of  the  money 
to  be  paid. 
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dated,  or  knowing  that  the  place  where  it  was  issued  is  not  truly  specified  and 
aet  Torth  therein,  or  Icnowing  that  the  same  does  not  in  nay  other  respect  fall 
within  the  said  exemption,  then  the  banker  or  bankers,  or  person  or  penonsso 
oflending,  Khali,  for  evety  such  bill,  drafl,  or  order,  forfeit  the  sum  of  lOOf,  ; 
ftndraoreorer  shall  not  be  allowed  the  money  so  paid,*or  any  part  thereof,  in 
account  against  the  person  or  persons  hy  or  for  whom  such  bill,  draft,  or  order  ^^t  iira-' 
shall  be  drawn,  or  his,  her,  or  their  creditors,  or  admieistraCors,  or  his,  her,  or'""""y 
their  asaigaees  or  creditors  in  case  ofbankruptcy  or  insolvency,  or  any  other  ,„g^^ 
persofi  or  persons  claiming  under  him,  her,  or  them,  bankers  w 

Bf  66  Geo,  3,  c,  184.  s.  14.  it  is  enacted,  that  from  and  after  August  31,  bearer  on 
1815,  it  shall  be  lawful  for  tiny  banker  or  bankers,  or  other  person  or  persons  demBnil, 
who  ihall  have  made  and  issued  any  promieBory  note  for  the  pavment  to  ihef""^"***^ 
bearer  on  demand,  of  any  sum  of  money  not  exceeding    lOOJ.  each,  ■'"ly  "r^  «r^  -i 
stamped  according  to  the  directions  of  this  act,  to  reissue  the  same  from  time^^    ^^    J 
■  to  time  after  payment  thereof,  as  often  as  he,  she;  or  they  shall  think  fit,  with-  \^aed  by*" 
out  being  liable  to  pay  any  Ibrther  duty  in  respect  thereof  ;  and  that  all  pro-  ihe  original 
ntissory  notes  so  to  be  re-iasued  as  aforesaid,  shall  be  good  and  valid,  and  as  ta>kei«, 
■Tailable  la  the  law  to  all  intents  and  purposes,  as  they  were  upon  the  first  issu-  witbont 
ing  thereof.  ^  f  rnnherda- 

Andbyji.  15.  that  nopromissory  notes  for  thepaymrint  lothe  bearer  on  dc-  ^' 
mand,  of^  any  sum  of  money  not  esceeding  I00(.  whieh  shall  have  been  made  j^„j  „()^ 
Bnd  iwued  by  any  bankers  or  other  persons  in  partnership,   and  for  which  the  notes  era 
proper  stamp  duty  shall  have  been  once  paid  according  to  the  provisions  of  this  not-  lUbls' 
set,  shaU  not  be  deemed  liable  to  the  payment  of  any  further  duly,  although  '"  furihar- 
the  same  shall  be  re-issued,  by  and  as  the  note  of  some  only  of  the  persons  j'^?'. 
who  originally  made  and  issued  the  same,  or  by  and  as  the  note  of  any  one  or  |„g^  ^y 
more  of  the  persons  who  originally  made  and  issued  the  same,  and  any  other  eertnin  per- 
persnn  or  persons  in  partnership  with  him  or  ihem  jointly  ;  nor  although  such  eons  nol    -• 
note,  if  made  payable  at  any  other  than  the  place  where  drawn,  shall  be  re-«ln«ily  tb« 
issued  with  any  alteration  therein  only  of  the  house  or  place  at  which  the  same  "figin"' 
■hull  have  been  at  first  made  payable,  "    """ 

(Dl   Penalty  for  re-Issuiko,  asd   not  cascei.liN'O  them.  Ra-iMninB 

By  55  Geo.  3.  c.  184.  s.  19.  it  is  enacted,  that  all  promissory  notes  there- t,j||,  ^„^  ■ 
by  allowed  to  continue  re-issuable  for  a  limited  period,  but  not  afterwards,  shall  dnfta  con- 
upoD  the  payment  thereof  at  any  time  after  the  expiration  of  such  period,  and  irarj'  te  ihe 
all  promissory  notes,  bills  of  e.Tchange,  dralln,  orders  for  money,  not  hereby  ?<>'•  ■"''" 
allowed  to  bore-isaued,  shall,  upon  any  payment  thereof,  be  deemed  and  taken  J""  j'' 
respectively  to  be  thereupon  wholly   discharge,  vacated  and  satisfied,   fnd^g„^]^„p[ 
shall  be   no  longer  negociable  or  availaliie  in  any  manner  whatsoever,  but  no j. 
riiall  be  forthwith  canceled  by  the  person  or  persons  paying  the  same  ;  and  if 
sny  person  or  persons  shall  rc-issue,  or  cause  or  permit  to  be  re-issued,  any 
promissory  note  hereby  allowed  to  be  re-issued  for  a  limited  period  as  afore- 
said,  at  any  timeafler  the  expiration  of  the  term  or  period  allowed  for  that 
purpose,  or  if  any  person  or  persons  shall  re-issue,  or  cause  or  permit  to  bo 
re-issned,  any  promissory  note,  bill  of  CTchnngo,   drall,  or  order  for  money, 
not   hereby  allowed   (o  he  re-issued  at   any  time  afler  the  payment  thereof  ; 
or  if  any  person  or  persons  paying,  or  causing  to  be  pnid,  any  such  note,  bill, 
draft,  or  order,  as  aforesaid,  shall  refuse  or  neglect  to  cancel  the  same,  accord- 
iag  to  the  directions  of  this  act,   then  and  in  ciiher  of  those  cases,  the  person 
or  persons  so  offending  shall,  for  every  such  note,  bill  draft,  or  order,  as  afore- 
said, forfeit  the  sum  of  50(-  ;  and  in  case  of  any  such  note,  bill,  draft,  or  order, 
beiag  issued  contrary  to  the  intent  and  meaning  of  this  act,  the  person  or  per- 
•ouB  so  re-issuing  the  same,  or  causing  or  permitting  the  same  to  he  re-issued, 
^atl  also  be  answearble  nnd  accountable  to  his  majesty,  his  heirs  andaucces-  * 

Bors,  for  a  further  duly  in  respect  of  every  such  nolo,  bill,  draft,  or  order,  of 
Buch  nnd  the  same  amount  as  would  have  been  chargeable  thereon,  in  case  the 
same  had  been  then  issued  for  the  first  time,  and  ho  from  time  to  lime  as  often    [  304  ] 
as  Ihe  same  shall  be  re-isaued  ;  which  further  duty  may  he  sued  for  and  re- 
Covered  accordingly  as  a  debt  to  his  majesty,  his  heirs  and  successors. 
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fe  b^  M  ^y  '***  ^  *^'*'  ^-  "^^  *^'*-  '■  ^^-  ■'  "  enacted,  ihnt  if  any  penoa  or  peraoDt 
th«  Dirti  shall  receive  or  (ake  euch  nolo,  bill,  drnll  or  order,  (as  menlioned  in  the  pr«- 
(o  ■  penal-  ceding  division^,  in  payment  of,  or  as  a  security  for,  (he  eum  therein  expim- 
ty  of  20/.    ed,   knowing  the  .sahe  to  be  re-issued  contrary  to  the  intent  and  meaning  of 

this  act,  he,  she,  or  they  shall,  for  every  such  note,  bill,  draft,  or  order,  forfeit 

the  gum  of  201. 
Wher»  a  (F)  Whek  necessary  to  havr  an  acref.ment  stamp. 

bill  eon-  ,    Nicholson  v.  Smith.  E.  T.  1822.  K.  B.  N.  P.  5  Stork.  128. 

term*  of  ID  To  prove  an  agreement  mode  between  the  plaint  ifT,  an  outgoing,  andthed*- 
■ireement,  fendant,  an  incoming  tenant,  whereby  the  lat'.er  had  iinderlakeD  to  take  Iha 
ii  wa*  hoi-  stock,  &c.  a  bill  of  exchange  containing  the  terms  of  the  agreement  iToa  pr»- 
dan  to  ra*  duced.  On  an  objection  toils  admissibility  for  want  of  an  agreement  stanp, 
quire  an  Mboll,  C.  J.  held  (he  exception  valid,  and  rejected  the  bill  as  evidence.  &i 
agrAmem  j  Campb.  387  ;  5  E»p.  269  ;  2  Campb.  437  ;  3  Tatml.  182,-- 
itamp.  2.  HuTTS  v.  Swann.  T.  T.  1820.  C.  P.  4  Moore.  484  ;  S.  C.  2  B.  &  B.  18. 
Bat  where  To  trover  for  gnnpowder  by  the  assignees  of  certain  bankrupts,  ihedefend- 
*  letter  ants  proposed  to  show,  as  an  ansn  cr  to  the  action,  payment  out  of  the  proceed! 
coninined  according  to  the  order  of  the  bankrupts,  and  gave  in  evidence  two  letters  ad- 
an  order  to  dressed  lo  them  by,  and  signed  by,  the  bankrupts  in  the  following  terms  ;— 
oofo™h"^  "  ^®  request  you  will  .pay  to  Messrs.  H.  C.  and  Son,  or  Ibeir  order,  outef 
proceed*  af^'i^  first  proceeds  that  become  due  of  our  stock  of  gunpowder  now  io  your 
Ibe  ule  of  charge,  I,  and  charge  the  same  to  our  account."  Several  letters  passed 
fanpander  between  the  bankrupts,  Messrs.  H,  C.  a.id  Son,  and  the  defendants,  respect- 
■btotate  in  j^g  |t,g  payment  directed  in  the  above  letter,  when  a  second  letter  relied  oa 
oMdi^d.  *"  *^°^  by  the  bankrupts  to  the  defendants,  in  which  they  confirmed  the  for- 
iaa  niKm  a-  ""'^  letter  as  lo  the  payment  to  H.  C.  and  Son,  and  further  directed  the  ap- 
Dy  inbae-  propriation  of  the  balance  and  other  matters.  The  letters  were,  on  payment 
queat  «i-  of  a  penalty,  stamped  09  on  agreement,  in  order  le  be  received  in  evidenca. 
wni.  It  was  contended  for  the  plainiiff,  that  the  intent  of  these    letters  rendered 

I'"'"*''  '"'■  Ihem  subject  to  the  provision  ofthc  statute  respecting  bills  and  notes,  65  Geo. 
correipoa-  •^-  '^'  '81.  b^  which  alt  "  orders  for  the  payment  of  any  sum  of  money  out  of 
dance,  it  B"/  porticuloT  fund  which  may  or  may  not  be  available,"  are  rendered  liable 
watholden  to  certain  stamps  thereby  imposed  ;  and  that,  therefore,  these  letters  should,  to 
to  ba  an  have  effect  in  evidence,  have  been  stomped  when  written.  Per  Car.  The 
"^"1"  questionis,  whether  the  facts  of  this  case  bring  it  within  the  intent  of  the  stat. 
L  ,305  J  XJiai  act  did  not  contemplate  bills  of  exchange  alone,  aa  urged  in  the  argu- 
!^  ^^f  menis  for  the  defendants,  but  intended  to  subject  to  stamps  all  orders  what- 
maaenand  ^^or,  by  which  money  was  directed  to  be  paid,  whether  the  funds  out  of  which 
uMch  itispayable,  "  may  or  maij  nolba  araiCabU."  It  may  be  attempted  to  construe 
onght  to  the  language  of  these  letters  to  intend  an  agreement,  in  which  case  they  would 
bava  been  have  been  properly  stamped  ;  but  an  ngreetnent  cannot  be  established  without 
"*"!**'  "admitting  the  order  to  pay,  and  that  fact  alone  brings  the  instnament  within  the 
not  u  «Q  definition  of  the  act ;  if  we  come  to  this  conclusion,  we  ahow  that  the  letten 
•freenieai.  should  have   been   stamped  when  written,  as  an  order  iscomplete  when  it  It- 

suea.— Judgment  for  plainiifTs.     &e  1  £.  &  ^  59, 
-Aa  an-  (Gl   Effect  op  a  bill  not  beikc  stamped, 

■lamped  J,  T*tk  v,  Jqxes.  Sittings  at  Westminster,  adjourned  to  the  29lh  ofOclobw, 
bill  or  note      ,,38    k.  B.   I  East.  68,  n. 

liiv''ihVcre  Declaration  on  a  promissory  note  with  money  countii.  The  note  being  un- 
ditnrmay  stamped,  and  therofore  inadmiHsible  in  evidence,  Lord  Ktnyoii  perniitted 
raeon  the  plaiiuil  to  recover  on  the  count  for  money  lent,  by  proving  that  iho  deteodajit 
oiiginal  upon  demand  made,  acknowledged  the  debt  in  respect  of  which  the  note  bad 
demand.       been  given.      %t  Ahesr.  Hideson,    7    T.  R.   241  ;  3    T.  R.    406  ;  4  T««rf^ 

288  ;   1  Esp.  12!)  ;  2  B.  *■  P.  US. 

2.     Gbecort  v.  Feazer.  M.  T.  1813.  N.  P.  3  Camp.  453. 
an  ia'tr  '"  "''^  ""*  '""^  plaintiff"  proved  that  be  hod  advanced  money  to  the  defen- 

meni"i/ad-  ^"^y  '^'ho  gave  him  a  promissory  note  for  the  amount,  on  unstamped  paper, 
roiuibie  in  The  defence  wos,  that  he  had  given  tho  note  in  a  rtirte  of  istoxicxtitm,  withqul. 
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kmviBg  die  raJue.     On  the  question  whether  the  oote  could  Le  given  in  evl-  ••ideoR* 
jence  to  prove  the  loan,  Lord  KILtibomigh  held  thut  it  could  not ;  but  heboid  '"J  '  «»i«- 
the  jury  might  look  at  it  as  a  conlemporary  nriling  to  prove  or  disprove  ibe  "^  f' 
tr«u(l  imputed  to  plantiif.     See  Rex  v.  Jnhabilcuiis  of  PendUton,  Id  Eatl.  449. 
(H)  Effect  of  a  bill  bbiko  drawn  on  a  stamp  not  or  a  propeb  d 


NAT!  OK. 

1.     Farr  v.  Price.  M.  T.  1800.  K.  P.   1  East.  55. 
In »a  action  upon  a  promissory  note,  the  only  evidence  produced  nas  the  CeTora  Aa 
sole  itiielf,  which  was  objected  to  as  having  a  ninepenny,  instead  of  ha  eight-  4B  Geo.  >. 
penny  stamp,   aa'required  by  Iho  3  Geo.  37.  c  90.     A  verdict  was  takca  for  '  protnui*- 
plaiatiiT,  subject  to  the  opinion  of  the  Court  upon  the  point  of  law,  as  to  the  'J  ""^^ 
admisjubiiity  of  the  instrument  as  evidence.     The  queittiitii  now  came  hefure^^^^ 


ttte  Court.      Per  Cur,  However  much  it  were  to  be  wished  that  a 


>"  Mnmp  at 


■tamp  would  suffice  in  thede  cases,  yet,  till  the  legislature  so  declare  it,  noiba  Talus 
other  than  the  particular  stamp  appropriated  by  the  luw  to  the  paiticulsr  in-of  9<l-in' 
atniment  can  be  deemed  sufficient.     The  words  oftbe  Stamp  act  are  express.    [  306  ] 
It  therefore  matters  aot  thai  tbe  stamp  used  was  larger  than  required,  or  was  *''*''  o^^*^ 
applicable  to  the  same  purpose.     jVevertbeless,   as  there  ate  other  general  *"!  *°!^ 
counts  in  the  declaration,  the  pluimilV may  give  evidence  of  a  consideration  17  q,,    S, 
moving  from  him  to  the  defendant,  not  being  debarred  by  the  cirearastaaces  e.  90. 
that  have  taken  place.     See  3  T.  R.  4G6  ;  6  id.  317  ;  7  id.  241  ;  1  JV.  A.  30; 
1  E$p.  292  ;  5  Ensi.  300  ;  2  Jtf.  &.  if.  338  ;  4  Taunl.  20.  Bat  nowa 

By  the  43  Geo.  3.  c,  127.  s.  6,  it  is  enacted,  that  every  instrument,  matter,  ^"  imp™" 
or  thing,  although  sttimped  or  impressed  with  any  stamp  of  greater  value  than""  "'»»  ■ 
the  stamp  required  by  law,  shall  be  valid  and  eilectual,  provided  such  "(amp ^g^,^,  ^^^ 
•ha}I  be  of  the  denomiualion  required  by  law  for  such  instrumenl,  matter,  or |ue(],aa 
thia^,  any  statute,  law,  or  usage  to  the  contrary  notwilhslunding,  Ihui  rcqnir- 

By  65  Geo.  3.  184.  s.  10.  it  is  enacted,  that  from  and  afler  the  passing  of«>  h  !>"-> 
Ibis  act,  all  instruments  for  or  upon  which  any  stamp  or  stamps  shall  have  been  ^^'}^^^ 
used  of  an   improper  deoominaliaD,  or  rate  of  duty,  but  of  equal  or  greater  ^^1"^^^^^ 
value  on  the  vrbole,  with  or  than  the  stamp  or  stamps  which  ought  regularly  to  miniiiian 
have  been  used  thereon,  shall  neverlheless  he  deemed,  valid  and  elTectual  in  i*  gattd 
tbe  law,  except  in  cases  where  thfl  stamp  or  stamps  used  on  such  instruments 
shsit  have  been  specially  appropriated  to  any  other  instrument,  by  having  its  OdIm* 
uameoa  the  face  thereof.  wch  »wrop 

-2.  Chambthlaim  v.  Pouter.  E,  T.  1804.  C.  P.  1  N.  R.  30.  Vll'T''"- 

A  rule  ni*t  for  a  new  trial  was  obtained  in  (his  cause,  on  thi  ground  that  the  p,^ted  to 
proini9sr>ry  note,  on  which  the  action  was  brought,  was  written  on  a  stamp  ofioma  oiW 
animproper  denomination,  viz.  on  a  receipt  stamp,  which  was,  however,  in  a  iuinunaDt. 
aufficieul  amount      Sir  Janes  Mawfitld  C.  J.  As  this  case  has  arisen  on  an 
act  of  paiUament,   we  have  to  consider  odly  the  intention  of  the  legislature  ^"rf"™ 
when  it  passed;  aud   in  order  to  this,  it  ia  necessary  to  revert  to  a  series  of       P"*"" 
acta,  and  from  (he  absolute  enactments  on  the  subject,  or  from  their  absence,  |,,  ^„^|, 
to  ascertain,  whether  notes  similar  to  the  present  ivere  expressly  provided  for;  on  a  ro- 
or  from  the  silence  of  the  legislature,  to  infer  that  they  were  intended  to  re-oeipt  nimp 
main  in  3/afu  <7ua.     At  (he  passing  of  the  22  Geo  3  c.  33.  wliich  first  impos-tboiS^oi* 
ediho  necessity  of  stamping  promissory  notes,  (hat  obligation   had  not  been!''*''"'''* 
eitended  to  receipts.     By  (he  23  Geo.  3.  c.  49,  Iho  slatuta  i!3  Goo.  3.  c.  33. '"' 
was  repealed,  and  stamps  were  imposed  on  receipts  ;  in  each  of  these  statutes 
it  is  enai:te[l,  that  (he  commissioners  shall  use  and  provide  such  stamps  to  de- 
note tbe  said  several  duties  as  shall  he  requisite   in  that  behalf ;  and  in  the 
latter  acts  a  provision  is  introduced,   requiring  the  commissionerii  to  keep  a 
Hsparale  account  for  each  description  of'  stamps.     The  27  Geo.  .S.  c.  13.  & 
41.  contains  the  same  provisions,  and  further  empowers  the  commissioners  to 
provide  n  new  or  separate  stamp  to  denote  each  rate  of  duly,  &c.    The  statute 
31  Gao".  3.  c.  35,  which  repeals  ;he  one  last  mentioned,  and  forbids  the  stamp- 
ing of  bills  and  notes  after  they  aje  made,  together  with  the  3.)  Geo.  3.  c,  55. 
'  Aod,  the/efare.  ia  eriminal  piaiaeatiDiia,  iha  naal  of  a  pioiuUe   being  affixed  ta  Uut 
docamaot  i*  aot,. in  nner&l,  an  available  objeclion;  aas  1  PhJ  Ev.  464'  et  teg. 

Vot,  IV,  30 
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k  37 .  G.  3.  c  so.  rclaia  die  diitkKlicii  aJroinced  l j  lb«  (onr.eT  acl&  Then  fol- 
[  307  ]  lows  Ihe stalotcSI  Geo. ;!.  c,  136.  wbichaftcriecUiDgtheDecessityor prefixing 
|>roper  Manips  to  diven  iostnunenls,  bi  order  to  their  admiaHbilily  in  evidence, 
prortJeq  fay  aectku  5.  that  wbm  bills,  ifc.  and  prcmtiory  sotea,  hove  been 
drawn  on  stamp*  of  an  improper  denoBiinaHoD,  iboagb  oT  bd  et;iial  cr  superior 
Talue,  Bucb  bills  aitd  note*  msr  te  'proceilj,  Eltmpcd  by  tbe  coirmiHioDcrs, 
on  paymeat  or  the  duly  and  penally.  Ii  is,  therefore,  our  opinion,  (hat  iM 
consetjnenre  of  the  at:t  last  meisiioned,  the  note  in  question  is  invaKd,  for 
otherwise  it  woa!d  s!and  tn  a  btiier  siinaiion  than  those  cases  iolended  to  bo 
remedied  by  the  act.— Rule  absolute.  Set  S.T.  R.  317  ;  I  £*p.  S93  ;  1  EsMt. 
So;  iibiJ.Aii;  Bayly  on  Bilb,  p.  ^20.  ».  c. 

3.  WiLso:«  r.  Vtsir.  E.  T.  181  l'.  C.  P.  4  Taunt  £88. 

Orasa  To  an  action  for  goodd  sold  and  delivered,  the  defendanl  pleaded  paj-ment 

bhm^  A"  ^^  *  **'"  '>''c><^h«°fie.      The  l.i!l  was  indnrscil  by  the  derendsnt  lolhe  plnintifl'; 

f„  i^_      hut  net  being  presented  for  payo'-rnl  when  due,  and  tbe  acceptor  being  inca— 

■n  npuUj  [Mble  of  paying  it,  applicslion  was  made  for  that  pnrpoec  to  the  drawer  tad  to 

*eid.  tbe  defendant,  wtm  both  refused,  en  iheffTODDdor  tachea  in  the  plainiiD  in  not 

presenting  it  lo  the  accreplor.      It  was  then  sbowa  fcr  the  plainliiT,  that  ihe  bill 

was  drawn  on  a  stamp  or  insufficient  value;  but  the  defendant  proved  that  thtt 

acceptor's  clerk  bad  aiders  and  sufficirni  assets  to  pay  it  n  hen  present cd,'no(- 

wiibsiandirg  the  insuflic  iency  of  the  stamp.     Bol  the  Ceurl  held  the  want  of 

a  sufficient  stamp  fatal,  and  iberelbre  refused  m  rule  etit  for  a  new  trial  moved 

for  by  the  defendant. 

e«  "I-  4-  WiLsox  T.  Ke:<!«edt.  M.  T.  1794.  K.  R  S.  P.  I  Esp   245. 

^iaiiir  Action  on  a  promissory  note.      Defence,  that  it  was  not  duly  stamped.      0|a 

W  evSra^e  *  <1i>es:iOB  being  raised,    whether  the  plainlifl    might    establish  the  considers* 

•TdMcoB-  lien?     Lord  Kcnyon,  C.  J.  said,  if  the  note   is  prcdnced,  but  cannot  be  ad- 

■UentioK.    milled  io  evidence  on  account  of  a  defect  in  the  stamp,  the  pta'ntiS*  may  [Wo- 

cced  to  prove  the  consideralion  for  which  ihrnote  was  given. 

See  cases  referred  lo  in  Ty'e  v.  Joats.  ante,  p.  S05. 

Ifa  bUl  af  (1)   At   WHiT  Tista  to  bk  srrA.xrr.B.* 

nehaas*  Wa:CHT  *5n  others   y.  Rilev.  H.  T.  1793.  N.  P.  Peake.SSO. 

■■  ■u^u"        l^ia  was  an  action  against  indorscr  ol  a  bill  of  e.tchange.     Defence,  that 

whrapta-    when  the  bill  was   drawn,   K    was  not    stamped,    and  iheiefore  void  by  the  St 

Jaecrf,  iba   Geo.  3.  c.  S5.   t.  19;  but  Lord  Kcnyon  said,  that   the  ccn.missicners  hav'mg 

MndiDt  •  tIm  sS  Gca.  S.  e.  184.  doea  not  \a  lenri  rrqain  Ilvt  ihe  paper.  &e.  ibalt  be  tUmptd 

ea*MI  bafviv  Ihs  bill  and  sols  ia  wiillcD  ItMrren:  bal  bj  ibe  SI  Uee.  3.  c.  26.  a.  18.  llbenictrd 

thai  all  T^am,  purehmenl,  aad  piper   liable   lo  apj  •liiinp  doty  by  thai  let,  ahill,  befaia 

aoy  oflba  uullan  or  Ihingi  Iherchj  charged,  ihall  be  ingioispd,  ptinlrd,  or  wiiiien  ibn«- 

ipon,  be  bioaght  to  tba  bead  office  af  itair.plftj  TcllDm,    parcbmeul,  or    piper;    and    Am 

ccnatwionen  by  ibrni'cliei,  or  fay  ihcir  Dfl:rei*  (irplowd    nrder   ihrin,  Fh4ll   >r.d  iray, 

fram  lime  (o  lime,  itainp  and  niark  any  qoaniitj  or  parcel*  of  vellnm,  parchment,  or  paper 

b«rare  anj  oflha  matlen  orlhinga  iharebj  charged  shall  bo  rBpoteti,  prialed,  or  nittl^ 

Ihnaqpnn,  apoa  pirmcnt  ofiha  aeteraJ   dniies  pajahle  for  Ihe  asire  by  viilne  uflhia  act. 

■ad  no  bill  of  eichaoge,  promiforj  oote,  or  other  note  dral)   or  oi  in,  linb!e  lo  ibe  dniies 

bj  thia  ael  impaaed,  or  any  of  Ibein.  shull  be  ple.ided  or  giren  in  ei  idcnce  in  an j  conrl,  or 

admitted  io  any  cooil  lo  be  food,  n^pfal  or  available  in  Irw  or  equity ,  unleos  tbe  lellDin 

pa-cbment,  ar  paper,  on  nbicb  soch  hill  of  eichsrge,  prominDT]!  roie,  or  other  sote.diiA, 

or  order,  receipt,  diacharge,  arqaillanca,  note,  memorandom,  or  wrilin;  Kbalt  lie*iigroMr4 

prinlad,  wrilten,  or  iDads,  shall  be  Mamped  or  ffiniked  nilh  a  Icvirul  alcmp  or  mark,  to  da- 

■ale  lbs  rale  or  dniv.   a*  by  that  act  is  directed,  or  EOne  higher  rate  rr  dotf  in   that  ait 

canlained,-  aod  it  aball  not  be  Icvral  for  tbe  h  id  comn^iwioncn,  or  ibcir  offcan  to  i\»af 

or  nark  any  TellBm,  paichmeni,  or  paper,   wiib  anv  rlsirp  or  maik  direr  led  la  be  ntcd  or 

proTtded  by  tlrtaa  of  thai  act,  at  any  lime  after  any   bill  orcichangs,  piPDiiMory  cote.oi 

ether  note,  drilV,  or  order,  ifaall  h«  engroaacd,  nrillcn,  or  piloted  lhe:eoD,  nnder  any  pre> 

Aod  by  65  Geo.  S.  e.  184.  a.  S.  tbe  cemminioDen  are  empowered  lo  fo  ^lt  ibTfa  tt~ 
Qestarj  lor  carrying  that  net  into  exacation,  in  Ibe  like  manner  aa  former  con^mirFioacn 
hi>a  been  anlbonwd  to  do  Tor  carrying  into  eiecntioo  Tont  erects,  and  by  lec.  4.  all  paw-  . 
an,  pioTiaioas,  elhnsea,  regalxlions,  and  dirar.tions,  relating  to  forir.er  dnliea,  are  eiteoded 
to  Ihe  daliea  by  that  act  impoaed. 

Th*  34.  Geo.  S.  b.  S3.  aalhorisia|  the  commissionar*  t>>  itioip  bills,  kc.  after  they  were 
drawn,  on  paymanl  of  a  cottain  penally,  was  only  a  Icmpoiaty  ad,  and  has  lonf  sinca 
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■tamped  it,  althougli  in  direct  oppoBition  to  ati  act  of  partiiiKGDt,  rendervd  it  a  (hew  it 
valid  instrument,  and  it  was  not  for  a  judge  Bt  Nisi  Priua  to  aak  when  it  was  ""  "^ 
atampedi  irsuch  was  dlov.ed,  it  would  be  e  great  check  upon  paper  cr«<iil. —  ^."^,1' 
Verdict  for  plaintiT.  drmwn. 

(J)  A^OUSr  OP  DOTY  FITIBLE^  UNO  HOW  R£3ULATBD.  [   308    "] 

(And  see  note,(M'ep.^23}.) 
I.  Whitlocx  v.'UsDER-.vaoj.  T,  T.  Ifli^.K.  B.  2  B.  &  C.  157;  S.  C.  3  D. 

Declnralion  in  lusu.njtjif  on  a  proinidsory  note,  payable  to  the  plaintiir,  or  ^f^^l*" 
hearer,  for40f.     Piaa,  general  iaaua.     It  appeared  on  the  trial,  that  the  nole  ,a,Bi,]«'s 
was  vrittea  on  a  piece  of  paper,  having  a  stamp  of  2s,  6.1      It  was  objected,  bearEr,  »  ■ 
tlMl  according  to  part  I.  of  the   achedulo  of  the  55  G::o,  3.  c,  184.   it  ought  to  noia  wiibia 
have  borne  a  atamp  of  5a-     The  learned  JMilge,    before  n-hotn  the  cause   was  thoGril 
tried  being  of  that  opinion,  directed  a  no.isuit.     A  rule  niti  was  oblaincd  to  ""'p^ 
■el  Jt  aaida.      P<t   Car.      The  question  for  our  consideration  is,  whether  or  not  ^^'^i'l^lJ, 
it  comes  uvithin  the  statute  53  Gao.  3.  c.  181-  Now,  by  cha  schedule,  part   1.  icbedulp 
bills  of  exchange  are  divided  into  two  ctnitseai  those  payable  to  hearer  or  or-  puit  I,  to 
der,  on  demand  or  otherwise,  not  exceedjug  two  months  aDer  date ;  nnd  those  the  •titiu'a 
for  any  time  exceeding  two  months  afterdate.     Bat  prom  ijsoiy  notes  are  ^'"  *°,^*''' ''. 
wded  into  two  several  classes;  as  1  st,  when  pnyable  to  bearer  on  domaud,  for  j),n„*„'nf 
•ay  lara  not  e.^ceeding  lOJi  ;  2d,  when  payable  in  a;iy  other  manner  than  to  ]„  ,uch" 
hearer  so  dfloiand,  not  exceeding  two  months  after  dale,  or  sixty  d:iys  af^er  noti  fur 
(ight,  of  any  sam  amounting  to40(.,  and  not  exceeding  100/.;  3d,  when  paya-  *0I.  r«- 
Ue  in  aaj  manner  for  a  time  not  exceeding  two  months  after  date,  or  60  davti  quirsa  a 
after  tight,  for  any  sum  exceeding  103/-  and  4th,  when  payable  in  any  manner  "("If'^af' 
kt  a  tine  exceeding  two  months  after  dute,  or  C  J  days  af\er  sight,  for  «i,y     ^^  I 

■mouat  above  40s.     Now,  in  effect,  this  is  a  note  drawn  payable  on  demand 
(of  a  Bum  not  exceeding  lOOI;  and  therefore  falls  within  the  first  class  of  notes,  .    . 
■nd  should  have  had  a  stamp  of  five  shilling^./— Rule  discharged.  ^  praniiT-w 

S.  Sturdt  v.  Hesder.so:*.  T.  T.  1821.  K.  B.  4  B.  &  A,  592,  rjuin«w«. 

This  was  an  action  on  a  note  payable  two  months  after  sight,  for  400(,  im-  dr««n  piy 
pressed  with  a  stamp  of  6j.     The  plainii  F  was  nonsuited,  because  it  had  not  ^    ,tJ"'f 
■BtalIlp  of  Ss.  6<1.,  the  latter  stamp  being  applicable  to  notes  payable  ""ore  ^j,""-  |,"  j, 
than  60  days  after  eight,     A  motion  was  made  for  a  new  trial,  on  the  ground  wa«  htM 
Ihatit  was  in  substance  at  two  months  after  date,  for  that  the  drawing  of  it  itmiuiuvh 
was  at  sight  of  it,  and  it  would  be  payable  without  the  maker's  having   a  fur-  '"°  month* 
Iher  sight  of  it;  and  therefore,  in  that  view,  was  properly  stamped;  those  bills  tj,"",'     , 
which  do  not  exceed  two  months  atler  dale,  or  60  days  aher  sight,  only  requir-  ,;,hi''or 
tag  a  stamp  of  6i.      I'ut  it  being  suggested  that  bank  post  bills  at  7  days  after  xno  nioniln 
tight,  which  are  really  nofes.  do  not  become  pavable  til]  after  they  have  il^er  dnie, 
been  prcsenled  for  acceptance,  and  a  further  term  of  seven  days,  and  days  of  iireqsirBiI 
grace,  have  elapsed.     The  Court  thoug'ii  this  note  would  require  a  new  pre-  "  "J^'P  "^ 
tentment  for  sight;  and  was,  therefore   properly  a  note  af\er  eight,  and  not 
after  date. — Rule  refused.  ^  j^jU  p^^ 

3.  PRnzssi-Na  v.  I«o.  H.  'T.  1821.  K.  B.  4  B.  !f  A.  204.     S.  P.  Isrvbl  v.  eo/.'.i  ° 
BEXJiMiN.  T.  T.18I1.  K.  B.  N.  P.  3Cami)b.  4J.  8  i..onilu 

As  objection  was  <ako.-i  on  the  trial  of  on  a:linn  brought  upr>n  a  promi.ssory  '*''''  '"'■' 
Mle  for  30f.  and  interest  from  the  date,  payahb  three  m.iiths  a!lor  dale,  a:i'd  J.^V^^" 
which  was  impressed  with  a  2j.  6d.  tlamp;  that  a^  the  3)'.  with  the  interest  (ha  dan 
Ew  three  msnths.  secured  by  the  njte,  exceeded  3X;  and  the  nite  vat  paya-  may  ba ' 
hie  at  a  ti'na  exceeding  twii  mi'iths.  or  63  days,  a  3«.  6J.  sta.n^  wad  neces- ■!<''>"'>  *>n  a 
■ary.     But  the  learned  juilga,  before  whim  the  cause  was  tried,  ovormled  't^aip  "p- 
Iheobjectio^i;  and  afterwards,  0:1  a  milion  for  a  new  trial,  the  whole  Ciurt  P'^^""  " 
discharged  the  rule,  anyin^  that  the  adJition  of  interest  ought  not  to  be  taken 
intocahulation;  for  othertvise,  a  bund  for  lOlCK.  and  interest  would  require  a 
ttaop  for. a  larger  sum  than  1030/.,  which  woulJ  be  contrary  to  practice  and 
all  principle.— Hule  refused.     See  2B.  Sf  A.  333;  2  Moore.  7  15;  8  Taunt. 
660;  abt.  ante,  vol.  i:i.  p.  5iiG;  3  Campb,  40. 
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216  BILLS  AND  NOTES— ^(fce  Stamp. 

Thtword  4.UPST0NE  V.  Marchakt.  T.  T,  1823.  K.  B.  2B.  &.  C.  10;  S.  C.SD.  &B. 
thBi'itm'"  '^^'  ^-  ^-  Pe'"^o'=«  ■*'■  MuKnBLL.  M.  T.  1819.  N.  B.  2  Si  ark.  568. 
net  denotM  "^'^  ""^  "  motion  for  a  new  trial.  It  appeared  that  tlie  def<£adaiil  b«ift|f 
ihs  perJod  K^OHt  to  accept  a  bill  fur  31/.  pnynble  at  two  months,  which  was  dated  on  ths 
orpBjrmcaiSlBt  of  December;  the  date  waB,  at  bis  request,  altered  to  the  31«t;  and  thnt. 
Bipreued  it  Was  written  on  a  Qs.  etamp.  It  was  urged,  tiial  (be  bill  must  be  considerect 
"rfl*.?^  aa  being  for  two  months  and  Icn  davs;  and  that,  therefore,  a  stampof  2(.  6<1. 
f  k  k-H  '*"'  requisite  by  ibc  55  Geo.  3.  c.  i'84.  Per  Cur,  J(  ia  quite  clear  the  datt 
if  il^r!i-  '■"I"'"'''''  ''J'  'he  act  is  (he  one  which  appears  M-rilten  on  the  bill,  olherwiBe  th« 
ton  it  bs  E''*'^'^'^'  injustice  would  ensue. — Rule  refused.  See  2  Stork.  668, 
poM'dBlvd  '"  "  '°  >n«l'>  it  i"  ''''Cl  drawn  fur  mors  llian  two  inDMhs,  yet   it  it  cullicieBt  t>  Iuit*  lb** 

'itjuipforB  bill  pitbull le  Iwanionihs  tilXer  dale. 
Wbera  ■      (^)   ^^  '''"^  i>tiTV  fAV ABLE  WHEN  i>KAW»  IN  Ireland,  AKD   cohplktkd   IN 

h»lwu  E\GI.A?il>. 

dnwnia  Snmth  v.  Mingat,  H,T.  1813.  K.  B.  1  M.  Sl  S.  87. 

Iri.loM,»iid  A,,  B.,^*  Co.,  in  Ireland,  hod  one  partner  C  ,  resident  in  England,  n her* 
r    tb  ^^  carried  on  a  Bcpnratc  trade;  and  h«  waa  restrained  by  the  articles  of  psit- 

diiM  snmi  "^i^^T  from  drawing  bills  in  the  partnership's  name.  They  sent  him  over 
4- drawee's '<""' B<g<>''tu''ea,  made  by  them  na  drawers  and  indorsers  on  copper-plate  im- 
UHiiic,  und  prcsaions,  with  blanlts  for  dates,  sums,  and  drawee's  name.  Tbey  were  to 
irausLDitied  be  used  by  him  in  his  H<'pnrate  trade;  and  he  filled  them  up,  and  used  them 
'"^■8'«'>^>  accordingly.  They  were  on  Irish  slamps  only;  and  in  sn  action  upon  them 
•riiers  it  ggQJQgi  )hp  second  indorser,  it  was  objected  that  they  ought  to  have  had  Eng- 
plaiedand  liahalampB;  upon  which  point  llie  opinion  of  the  Court  was  now  requealea. 
negoolated,  Per  Cur.  The  question  is,  whether  this  is  to  be  considered  ns  an  Iridi  or 
it  rraa  held  an  English  bill  of  exchange.  The  case  scems^o  be  this:  A  piece  of  paper, 
■hat  thii  signed  by  a  person  in  Ireland,  is  given  for  the  purpose  of  being  filled  up,  and 
wai  to  be  Operating  m  a  bill  of  exchange;  and  although  iLccimc  here  as  an  incipient 
aaa'tir"  '''"  **^  exchange,  and  bo  far  having  the  essence  of  a  bill,  as  it  had  the  nanw 
from  the  "f  the  drawer  and  first  endorser  upon  it;  yet  when  afterwards  the  parly  ta 
tims  of  whom  it  was  sent,  and  who  had  authority  given  him  by  the  signature,  addres- 
■isnlDg  nnd  scd  it  to  s  Ibird  person  as  drawee,  and  etipplied  the  Bum  and  dale,  it  became 
indotsing  it  [,y  (jj^,gg  subsequent  acts  perfect,  and  operated  as  a  bill  of  exchange,  from 
'"dThaiDii'''^  ''""  when  it  was  signed  and  intended  to  have  such  opernttan;  fur  the 
Eiwliih  cases  show  that  when  a  signature  is  once  written  to  a  paper  which  is  intended 
■umn  wa«  to  have  the  operation  of  a  bill  of  exchange,  it  becomes  such  when  perfected 
-  from  the  time  when  it  was  signed,  so  ns  to  support  an  allcgalion  that  the  party 
either  drew  nr  indorsed  (he  bill.  It  must,  therefore,  be  look cd  upon  as  an 
Irish  bill  of  exchange,  and  as  such,  an  English  stamp,  it  will  be  allowed,  i» 
unnecessary.  See  Doug.  fll3;  1  H.  Bl.  313;  1  T.  R.  241 ;  3  Camph,  IG6. 
(L)  Of  the  duti  payaule  whbn  prawn. in  the  colonies,  a.nd  filleb 
AW"""?  ^    '  CP  IN  England. 

j™iw°'°  L  CmiTCHi.Er  v.  Mann.  M.T,  1813.  C.  P.  1  Marsh.  29;  S  C.  5  Taunt.  529. 
■MD  a  Payee  against  drawer  of  a  bill  of  e.rchange.     It  appeared  llie  defendant 

(  8ti  )  drew  the  bill  in  Jamaica,  upon  a  stamp  of  that  Island,  and  sent  it  to  England 
■tamp  of  ^jii,  n  blank  for  ihe  payee's  name.  On  ihe  question,  whether  the  Jnirnic* 
thai  eoletiy  g,  ^.^^  sufflcient,  the  Court  were  of  opinion  thai  it  was,  and  that  no  Eng- 
!^„  f11    lish  Et"'"?  »'«'  necessary. 

^i      '  2.Ai,vE8v.  HorosoN.E.  T.  1797.  K.  B.  7  T.  R.241. 

Bat  an  on  The  promissory  note  in  lliis  case  had  been  made  in  Jamaica.  It  was  elijer- 
•umped  ted  to  for  want  of  a  stamp,  and  the  defendant  proved  that  the  law  of  Jamaica 
note  mads  required  n  stamp.  Ixird  Kenyon,  G.  J.  thought  the  objection  fatal;  but  allow- 
in  that  cd  the  plaintiff  In  taken  verdict;  and  on  motion  for  a  nonsuit,  the  Court  said 
"'■"^  we  must  revert  to  the  laws  of  the  country  in  which  the  note  was  made;  and 
lIw*M  unloBs  it  be  good  there,  it  is  not  obligatory  in  a  court  of  law  in  England. — 
qairM  ■      Rule  absolute  for  a  new  tiinl. 

■tamp,  ta  ^J^^  O?  THE  DUTY  PATADLE  WBEN  TJBIWN  IN  E.VCLASD  AND  DATED  AT  A  FO- 
"**■  ,       ,  HEIGN    FL^CE. 

*lii"d.'tat  1-  JoRnAl^F.  V  Lasherooke.  E.  T.  1798.   K.  B.  7  T.  R.  601. 
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BILLS  AND  NOTES.— FfAmdramiW^  Bngtand.  an 

la  mn  action  BgniDit  tbe  acceptor  of  a  bill,  porportiag  to  have  been  dnwn  tmIIjt 
tl  Hamburg,  the  defence  was,  that  it  was  drawn  in  London,  and  therefore  un-  ^"Y"  j/* . 
tvailabls  unless  duly  etamped.  The  payee  ftnd  indorser  was  called  to  prove  .r^'^rli! 
wbere  it  waa  drawn,  but  be  was  objected  to  aa  ati  incompetent  witDess.    Lord  juij' 
KenyoD,  C.  3.  bowerer.  admitted  him;  and  on  his  testiinony  the  defendant  lUnipad, 
hao  9  verdict  on  tbe  counts  of  the  bill.     On  a  rule  nisi  for  a  a  new  trial,  Lord  ■nd  iha 
Kenyon,  C.  L,  Groae  and  Lawrence,  Ja.  were  of  opinion,  that  as  he  was  nci-''"™"  '"  ' 
ihcT  iateres(«:d  in  the  event,  nor  rendered  infernous  by  conviction  of  any  crime  ^™P**"'^ 
he  was  properly  admitted;  and  that  he  haying  proved  that  the  bill  was  really  p^^,,  ^^i, 
4rawii  in  England,  showed  that  it  was  void  in  its  first  creation,  and  tbat  the  fact. 
plaiotiS  could  not  recover  upon  it. 

2.  Abraham  V.  DukOis.  M.  T.  J8I5.  N.  P.  4Camb.269.  Btt  wlnri 

Action  on  bill  of  exchange,  dated  Paria.  Defence,  that  the  bill  had  been  ■  bill  wm 
drawn  in  London,  and  waa  therefore  void  for  want  of  a  stamp.  In  support  of  I^^q|^™ 
this,  it  was  proved  that  the  drawer  was  in  London  two  days  after  the  date  of  ||,g  drmiror 
the  bill.  Lord  EUenborougb  said,  a  circumstance  of  such  importance,  and  im-  „ai  in 
porting  such  a  serious  offence,  must  be  made  out  by  distinct  evidence;  for  England, 
though  it  wat  aoL  very  probable  that  (he  bill  was  drawn  el  Paris  the  day  it  pur*  'ws  day* 
ported  tobe;  nevertbelesa,  proof  of  tbe  drawer  being  in  England  would.  10'!?,'?^^^ 
establish  (hat  it  was  drawn  in  that  country  .—Verdict  for  plaintiS'.  ^-^^^   ^^ 

(N)   Of  THE  DUTT  PATAXLE    WHEN  DRAWN    ABROAP    AND    FILLED    Ur    IN  £n- holden  naa 
61.  AND.  vailible, 

BoBHM  V.  Campbell.  M.  T.  1818.  C.  P.  N.  P.  Gow.  £6. 

Aciioa  on  «  gaarantee  fortbe  paymeat  of  a  bill  of  exchange.  Defence,  that  A  bill  ae- 
h  was  invalid  for  want  of  a  stamp;  it  appeared  that  the  body  of  the  bill  "'<■* 't^'i^J"., 
filled  up  and  accepted  in  England,  but  was  tranemilted  to  Ihe  drawer,  reaident  I  }^^ 
at  Antwerp,  for  his  signature;  this,  it  was  contended,  did  not  constitute  it  "'br-,^^,,„  „ 
«ign  bill,  SB  it  was  made  and  completed  in  England.  But  Dallas,  C.  J.  said,  ,,  j^q,. 
the  drawing  ia  the  making  of  the  bill;  and,  therefore,  if  a  person  resident  &'yn,rf,n 
bread  draw  a  bill,  the  biH  does  not  requii^e  an  Eiiglifth  stamp.  qnirei  na 

(O)  Amount  of  di-tt  payable  on  notes  drawn  aeroad.  •Urop. 

By  Ibe  55  Geo.  3.  c.  1 84.  s.  1 9.  it  is  enacted,  that  from  and  after  tbe  pass- 
ing  of  (bat  act,  promissory  notes  for  the  payment  of  money  to  the  bearer  en  de-     "^*  v*^, 
mand,  made  out  of  Great  Britain,  or  purporting  to  be  made  out  of  Great  i.'rit-  „,onej  to 
ain,  or  purporting  to  be  made  by  or  an  the  bebulfol  any  person  or  persona  rea- bearar  on 
ident'Out  of   Great  Britain,    aliall  not   be   negociable,  or  be  negociated,  demand 
or  circulated,  or  paid  in  Great  Britain,  whether  the  same  shall  he  made  paya-aiiile*- 
Ud  in  Great  Rritaia  or  not,nnle8s  the  same  shall  have  paid  such  duly,  and  bo ''"'"' ."J"* 
ifltamped  in  such  manner,  as  the  law  requires  for  promissory  notes  of  the  like  g^f,,,  ^^^^ ' 
tenor  and  value  made  in  Great  Britain;  and  if  any  pereon  or  persons  shall  cir-nampbaor 
cnlale  or  negociate,  or  oRcr  in  payment,  or  shall  receive  or  lake  in  payment,  iha  wroa 
«ny  such  promissory  note,  or  shall  demand  or  receive  payment  of  the  whole  or  <ai>4r  lad 
any  part  of  the  money  mentioned  in  such  promissory  note,  from  or  on  account  '■'"*  ■•  . 
«f  the  drawer  thereof  in  Great  firitain,  the  same  not  being  duly  slamped  as  a-  ,/ |n^^ 
foresaid;  or  if  any  person  or  persons  in  Great  Britain  shall  pay  or  cause  to  be  j,qJ, 
paid  the  sum  of  money  expressed  in  any  such  note,  not  being  duly  slamped  as  And  any 
•foresaid,  or  any  part  thereof,  eilher  as  drawer  thereof,  or  in  pursuance  of  any  penon  a* 
nomination  or  appointment  for  that  purpose  therein  contained;  tbe  person  orK°<='"'"B. 
persons  aoofiending  shall,  for  every  such  ofTence,  forfeit  Ibe  sum  of  ^0/.  pro-     l^^^,'  " 
Tided  always,  that  this  clause  shall  not  extend  to  notes  made  and  payable  only  nenaliv  of 
in  Ireland-  201. 

(P)  Objectio_\  to  iisufpicicncy  op  bt  \yir  when  unavailable. 
IsRABi.  V.  Bbhjahin.  T.  T.  1811.  K.  B   N.  p.  3  Campb.  40.  Payment  of 

Drawer  against  acceptor.     Deftrnce,  that  tho  bill  was  drawn  on  an  insufli-  ^""'J  >a'a 
eient  stamp.     It  appearing  thai   the   defendant  had  paid  monoy  into  Court,  *^? "'!."'' 
Lord  Ellenborough,  C.  J.  said,  no  objection  cnn  be  Taken  lo  the  insufficicucy  I!i'ffiei,MV 
of  the  stamp,  after  payment  into  Court,  for  that  is  nn  admission  of  the  validity  of  ih« 
of  the  instrument.     The  plaintiffhad  a  verdict.     On  motion  lo  set  it  aside,  the  sump, 
Coart  concurred  with  the  Ixird  Chief  Justice. 
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All  bill.  Li  (Ql  EiEMPTio:^  FROM  DUTV. 

■ued  by  iho      The  55  Geo,  S  c.  184.  exempls  the  followiug  bills  firom  duly  : 
Bank  of  ^ji  jjjjig  of  exchange,  or  bank  post  bills  issued  bj  the  governor  aad  CompK- 

Commls-     "y  ''f '*"'  ^^"^  of  England. 

lioacn  or       All  bills,  ordera,  remjttancea,  bills  and  remittance  certificates,  drawn  by  com- 

navj.  missioned  offioers,  masters  and  surgeons  ofthe  navy,  or  by  any  cotnmisaiotier 

[_  313  ]  or  commissioners  ofthe  navy,  under  the  authority  of  [he  act  passed  in  the  35th 

year  of  his  majesty's  reign,  for  the  more  expeditious  pnyment  ofifae  vagea  and 

pay  of  certain  officers  beloijging  to  the  navy. 

CommM-        AH  bills  pursuHnt  lo  any  former  act  or  acts  of  parliament  by  [he  commis- 

iioneri  for  gjoQers  of  the  navy,  or  by  the  conunissioaers  for  victualling  the  navy,  cr  bj 

the'navv*  "'^  commissioners  for  managing  the  transport  service  and  for  taking  care  of 

sick  and  wounded  seamen  upon  and  payable  by  (he  treasurer  of  the  navy. 

Orden  oa        ■^"  drafts  or  orders  for  the  payment  of  any  sum  of  money  to  the  bearer  on 

damand  on  demand,  and  drawn  upon  any  banker  or  bankers,  or  any  person  or  penons 

bankers,      acting  as  a  banker,  who  shall  reside  or  transact  the  business  of  a  banker  wilhin 

ten  miles  of  the  place  where  such  drafts  or  orders  shall  he  issued,  provided 

such  place  sha.)[  be  specified  in  such  drafls  or  orders  ;  and  provided  (he  same 

shall  hear  date  on  or  before  the  day  on  which  (he  same  shall  be  issued  ;  and 

provided  the  same  do  not  direct  the  payment  to  be  madebybilbor  promissory 

And  bills         All  bills  for  (he  pay  and  allowances  of  his  majesty's  land  forces,  or  for  other 
°y  '""J      expenditures  liable  to  be  charged  in  the  public  regimental  or  district  accounts, 
(iJJ      '      which  shall  be  drawn  according  to  the  forms  now  prescribed  or  hereafier  to  be 
prescribed  by  his  majesty's  orders,  by  the  paymasters  of  regiments  or  corps, 
or  by  (he  chief  paymaster  or  deputy  paymaster  and  accountant  ofthe  army 
depot,  or  by  the  paymasters  of  recruiting  districts,  or  by  the  paymasters  of  de- 
tachments, or  by  (he  officer  or  officers  authorised  to  perform  the  duties  of  the 
paymastership  during  a  vacancy,  or  the  absence,  suspension,  or  incapacity  of 
any  auch  paymaster  as  aforesaid,  save  and  except  such  bills  as  shall  be  drawn 
in  favor  of  con(rao[ors  or  others,  wh^  Furniih  bread  and  forage  to  his  majesty's 
troops,  and  who  by  their  contracts  or  agreements  shall  be  liable  to  pay  th^ 
And  pro-     stamp  duties  on  the  bills  givenin  payment  For  the  articles  supplied  by  (hem. 
miwory  And  the  following  notes.      All    the   no(es   promising  the  payment   bf  any 

Datei,  do-  sum  or  sums  of  money  out  of  a  particular  fund  which  may  or  may  not  be  avaiU- 
panding  on  [jjg  .  ^^  upon  some  condition  or  contingency  which  may  or  may  not  be  per- 
laiaty  formed  or  happen  ;  where  the  same  shall  not  he  made  payable  lo  the  bearer 

Not  paya-   o^  '^  order,  and  also  where  the  same  shall  he  made  payable  to  the  bearer  or 
bla  la  order,  to  order,  if  the  same  shall  amiunt  to  201.  or  be  indefinite. 
iDitra-  And  all  other  instruments  bearing  any  degree  the  form  or  style  of  promisso- 

menU  ra-  jy  notes,  but  which  in  law  shall  be  deemed  special  agreements,  except  those 
Do'iei  '"^  hereby  esprc=sly  directed  to  be  deemed  promissory  notes.  But  such  of  Iha 
Which  ara  "^^'^  ^^d  ugrermpnts  here  exempted  From  the  duty  on  promissory  notes,  shall 
liable  lo  nevertheless  be  liable  lo  the  duty  which  may  attach  (hereon  as  agreements,  or 
other  duty,  otherwise. 

Bank  of  And  all  promissory  notes  for  the  payment  of  money  iscued  by  the  goremor 

»«.-  and  company  of  the  bank  of  England,  are  exempt  from  all  duties. 

'""*  By  the  25d  sect,  of  the  55  G;-o.3  c.  184.  it  is  enacted  that  from  and  aOer 

Andona  'he  31st  day  of  August,  1815,  it  shall  he  lawful  for  the  Governor  and  Com- 
panod,  one  pany  of  the  Bank  of  Scotland,  and  the  Royal  Bank  of  Scotland,  and  (he 
guiaea,  and  British  Linen  Company  in  Scotland,  respectively,  to  issue  their  promissory 
iwo  pound  aales  for  (he  sums  of  one  pound,  one  guinea,  two  pounds,  and  (wo  guineas, 
I  314  T  P*^"'''^  '"  ''"'  bearer  on  demand,  on  unstsmped  paper,  in  the  same  manner  as 
■bleiD  they  were  authorised  to  do  by  tho  aforesaid  act  of  the  43  Geo.  5  they,  the 
beareron  'aid  Governor  and  Bank  of  Seo:!and,  and  the  Royal  Bank  of  Scotland,  and 
damind,  ia  British  Linen  Company,  respectively,  giving  such  security,  and  keeping  and 
anad  by  iha  producing  true  nmounis  of  all  the  notes  so  lo  be  issued  by  ihem  respectively, 
Sc  "il' °d  ""d  """counting  tor  and  paying  (he  several  duties  payable  in  respect  of  such 
"  *"  ■    notes  in  such  and  the  same  manner,  in  all  respects,  as  is  and  are  prescribed 
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■nd  r«quire«l  by  th«  aaid  last  ineiilioned  iact,  with  regard  to  the  notes  thereby  (>»  Bo7>l 
■lloired  to  be  iMued  bj  them  od  unstamped  paper,  and  also  to  re-issue  such  ^'°'j  "^ 
-  notes  respectively  from  lime  to  time  after  the  payment  ihereor  as  often  as  they  ,^'.h  "r,: 
diall  think  fit.  ,i,^h  Linea  * 

VI.  RELATIVE  TO  THE  CAPACITY  OF  THE  CONTRACTING  Cmp.., 
PARTIES  TO  A  BILL  OR  NOTE.  inScotlind 

iBt  In  OENEHiL.  mriMenipt 

All  persons  having  legal  capacity  to  contract  in  general,  may  become  parties  "'"'  ""''" 
to  a  bill  or  aota.  , 

2d.  If  riRTicuLAR  iNiTixcEs. 
(Al  Age\ts. 
1.  TeoMAS  V.  Bishop.   BI.  T.  17-53.    K.  B.  Ca.  Temp.  Hard,  1  ;  S.  C.  2 
Str«.965:  S.  C.   S  Bae.  Ab.  aSl  ;  3  Keb.  133.  pi.  1.  16  ;  S.  C.  Itidgw. 
911  ;  1  Barnard-  K.  B.  330.  335  ;  S.  C  7  Mod.  131. 

A  bill  of  exchange  was  drawn  in  ihis  manner  ;  Ij.^  Bonon 

"  Al  30  days  sight  pay  to  J.  S.  or  order  -iOJl.  and  place  the  same  to  the  gccapis  ■ 
Bccount  of  Y.  B.    company,  value  received  by  youn,  C.  M."     Directed  to  billia  bi* 
B.  cashier  of  the  Y.  B.  company  in  W.  and  was  accepted  by  B.  in  tbis  man-  uwn  nncp* 
oer  :  "Accepted,  B.  I3ih  June,  1132."     Tbis  bill  was  indorsed  to  ihe  plain-"''!""" 
■iff,  who  brought  an  action  thereon  against  I),  the  acceptor.     At  Ihe  Irinl  «?'""* 'j*'' 
letter  of  advice  was  proved,  which  was  directed  to  the  governor  and  company  ,,  Bsent  h« 
of  the  Y.  B.  wherein  notice  was  taken  of  this  bill  among  others,  in  the  fol-  will  be  p«r- 
lowing  words  ;  "  J.  S.  30  days  sigbt,  iOOt,"     Tut  according  to  the  direction  ■uDilly  lis- 
of  the  Judge,  the  jury  found  for  the  plaintiff  ;  and  now  on  a  motion  for  a  new  '■'"•*  >* 
trial,  it  was  urged,  that  the  defendant  in  his  own  right  was  not  liable,  but  only  ^{'^''^  ' 
thecompany  ;  that  this  is  the  case  of  the  cashier  of  ibe  bai.k,  who  never  ac-  cpp,"d'jg,* 
cepta  bills  in  any  other  manner,  and  that  the  acceptance  by  the  servants  of  „eraii.i,y 
bankers  b.always  so,  and  binds  their  mas'cr,  though  it  be  nut  epcciSed  to  be  a  euiiliiei  of 
on  their  account,  that  it  ought  to  have  been  left  to  the  jury  to  determine  if  he  >  panicalar 
did  it  for  himself  or  the  company.  "h^Tb' 

Per.  Cur,  A  bill  of  exchange  is  a  contract  of  a  very  particular  nature,  ^^- ^ssdireei- 
^ndingoB  the  custom  of  merchants,  and  must  be  in  writing;  the  drawer  con-^j  ^^  ^ha 
tracts  that  lie  will  pay  if  the  drawee  does  not,  and  so  does  the  acceptor,  and  so  drawer  la 
do  the  iadorsers.     Theie  may  be  cases  where  a  writing  msy  have  all  Ihe  forms  pince  it  to 
1^  a  bill  of  exchange,  and  yet  not  be  so;  but  then  it  is  where  the  monry  is  ■'■« 'o™ 
made  payable  out  of  a  particular  fund,  as  were  thecals  in  10  Mod. 'i94.  P°°''**^ 
,316;  Fort,  281;  Stra.  2-1.  219;  2  Stra.  762;  2  Raym.  1.362.    H8I.  8.  Mod."f"^i5T 
_S6-5;  Stra.  591;  2  P.aym   1361;  and  if  this  were  within  the  reasm  of  those    L^'^i' 
«asefl  wo  should  not  bo  for  charging  the  defendant  but  as  a  Ecrvnnt;  but  this 
-cue  is  a  plain  bill  of  exchange,  the  words  place  it  to  account  of  tho  Y.  B. 
company,  and  not  to  the  account  of  the  drawer,  is  an  uncommon  direction, 
and  shows  that  it  is  a  bill  drawn  in  favour  of  the  company,  but  ihcy  do  net 
alter  the  bill  with  respect  to  (be  indorsee,  it  is  Ihe  E^ame  tobim  as  if  they  were 
not  there,  and  then  this  general  acceptance  of  ibe  i^efendant  is  a  contrect  to 
pay  according  to  the  tenor  of  the  hill;  but  then  decs  (he  Ictler  of  advice  vary 
Ihs  cane?     No,  not  with  respect  to  (he  intlorsee,  for  ihat  id  always  a  private 
transaction,  and  the  person  to  whom  the  bill  is  payable  is  never  cot  ussnt  ol  it; 
but   even  that  letter  is  in  very  general  terms;  you  aay  it   was   provrd   at   iho 
trial  lhat  the  governor  and  company  directed  Ibe  defendant  to  accept  ihis  bill; 
hut  are  we  to  lake  notice  of  a  trnnsnction  that  passed  between  the  drawee 
aod  a  stranger?     No.     If  any  other  evidence  was  lo  he  allowed  to  be  given 
to  a  jury  than  what  arises  on  the  face  of  the  note,  it  must  Itavc  very  bad  con- 
sequences with  respect  to  trade,  therefore  we  can  take  notice  of  nothing  but 
what  appears  on  the  face  of  the  hill.     There  are  cbscb  reported  in  2  Vent, 
307;  Carth.  5;  Show.  Rep.  42;  Show.  Rep.  509.  pi.  4T3;  Skin.  26-3;  where 

*  Unleu  in  the  caig  nraa  agent,  contrnmlng  nn  hehairnf  governnnpL).  1.  T.  R.  IT!; 
■ea  poitt,  til-  Principiil  and  Agent.  And  rTrn  nhara  rommiagi niter*  under  nn  enc^ei-nre 
•CI,  drew  apon  the  bnnher  appointed  )>y  (he  net.  they  were  peraoanlly  reBpnnaible,  be- 
caoaetbej  did  not  qDalifj  iha  geDaral  taroia  of  ibeir  engngemcnl;  5  D.  &  A.  34. 
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inor«  «|)peared  oa  th«  face  of  the  bill  in  favour  of  the  defendatit  tfaan  doM 
here,  aod  yet  judgment  was  given  for  the  plaintiff.  The  circumstancea  here 
ere  equitable  circumBlaoces  between  the  company  and  li.,  and  we  do  not  ap-> 
preheiid  that  ia  thia  case  the  present  plalntill'  cab  charge  the  company.  No 
doubt  but  a  general  acceplahce  by  a  bankers  Servant  of  a  bill  drawn  on  hw 
master,  will  charge  the  banker  only,  but  here  the  bill  Ja  drawn  on  the  eervant; 
and  in  considering  bills  of  exchange,  we  should  not  allow  a  liberty  of  going 
into  extrinsic  circumalances,  for  the  action  brought  on  auch  billa  ia  not  an  iff 
debilalvi  cutampiit,  but  aa  action  brought  specially  on  the  custom,  which 
custom  arises  from  the  terms  of  the  bill,  and  the  acceptance  is  an  acceptance 
according  to  the  tenor  of  the  bill,  so  that  th«  defendant  here  has  accepted 
it  aa  the  bill  imports,  that  is,  aa  a  direction  to  him  to  pay  so  much  money. 
Therefore  when  an  action  is  brought  by  an  indorsee,  if  we  are  to  allow  evi- 
dence to  be  given  without  the  note,  there  would  be  an  end  of  bills  of  ex- 
change, for  if  the  bill  itself  ia  not  to  be  an  evidence  of  the  contract  to  hira' 
how  should  he  know  what  is? — Rule  refused.  See  5  Taunt.  149;  t  March" 
318;  Holt.  N.  P.  C  342;  2  Marsh.  454;  1  T.  R.  181;  1  B.  &  P.368;  Polh. 
PI.  118;  3B.  ^A.  47;  6  East.  148;  2  East.  Iti;  3  Esp.  R.  266;  1  Eaat 
135;  Com.  Dig.  Attorney,  C.  14. 

3  -Le  FeuvKS  v.  Llovd.  M.  T.  1814.  C.  P.  1  Marait.  318  jS-IC.  by  the  uam« 
Of  where  «  of  LE  Fevre  and  Ltoro.  5  Taunt,  749. 

''"h  d"*  ^^^  P'"*"''"'  employed  A.  to  sell  for  him  certain  properly,  which  tho  tatter 
"t^IIb'T*  engaged  to  do,  and  for  that  purpose  deputed  B.  who  sold  the  goods,  and  A. 
a  bill  oa  «  '"'o'''"«<'  'he  ptantiffthat  a  purchaser  was  procured  wHo  would  pay  for  them 
pnrchuar  ^y  "  hill  at  two  months;  tlic  purchaser,  on  receiving  the  property,  accepted  « 
infuvourDrbill  drawn  on  him  by  B.;  but  when  presented  for  payment  it  was  dishonored, 
hU  empio)'  whereon  this  action  was  brought  against  B's  administrator,  aa  drawer  of  the 
•ar  For  (ooiU  hill.  The  Court  were  oT  opinion  that  the  rule  aa  to  the  general  liability  of  tfae 
he  1.  ir  ^^*^^^^  *v»^  indexible,  and  that  in  this  case,  as  the  bill  had  been  taken  in  pny- 
■analiv  111  inso'i  s^d  as  the  appearance  of  U.*s  name  as  drawer  might  have  eflected  a 
Ms,  nnlau  carelessness  nu  the  plantitTs  part  to  invesligiite  the  solvency  of  the  acceptor, 
he  lign  it  a  rule  nisi,  which  had  been  obtained  for  setting  asside  the  verdict  given  for  the 
ai  agaot.      planti^f,  wan  refused. 

3.  I.EADB(TTERv.  Farrow.  M.T.  18(6.  K.  B.6M.  &,S.315. 
™  oBt"of  P'an''!*  wanted  a  hill  on  London  for  50/.  and  sent  to  defendant,  whom  he 
aa^niry'*  ^ new  to  be  agent  to  the  Durham  bank  at  Hexham.  Defendaut  drew  a  bill 
banic  drew  accordingly,  "'  Pay  to  the  order  of  Mr.  Leadbiller  SQl.  value  received,  which 
■  bill  oa  place  to  the  account  of  Durham  bonk  as  advised,  C.  Farron.  To  Messrs. 
the  Him  Id  A.  and  B.  London  ''  In  an  uclion  (hereon  defendant  urged  (hat  be  was  tuA 
'?"°r'"?  peraonally  liable,  or  at  least  that  the  plantiff,  who  knew  him  to  he  only  agent, 
hB^owD  '"  *='"''''  "°^  *""  *''■"■  "^^^  P°'"'  ""^  reserved  for  the  opinion  of  the  Court, 
tinms,  hs  -'*"'  C'"".  The  defendant,  in  order  to  protect  himself,  should  have  expressed 
WH  holdeii  on  the  bill  that  ho  drew  it  as  agent  only,  or  by  procuration,  or  at  least  that  it 
pirsonilJy  was  for  the  Durham  -bank;  for  the  expression  "  to  be  placed  to  the  account  of 
'l* '''"i  '''^  Durham  bank  aa  advised."  inrports  nothing  more  than  that  the  drawer  had 

lailiiiV      a  credit  with  the  Durham  bank  to  the  nmonnt  ;  and  that  the  drawees  were  to 
knew  that    '''"'^  *^  '^"^  credit.     As  to  the  plantilf 's  knowlede  that  the  defendant  was  only 
be  waa  on  an  agent,  it  id  lobe  recollected  that  this  is  a  contract  in  writing,  founded  on  the 
ly  the  ageot  custom  of  mf  rchanta,  which  cannot  bo  varried  by  matters  lying  io  parol  dekorj 
or  the  Lon  (he  iostrtmient.     Besides  it  does  not  follow  that  because  the  plantiff  knew  the 
**"  '■"'''•    defendant  (o  be  agent  to  the  Durham  bank,  ho  might  not  know  that  he  meant 
to  offer  his  own   responsibility.      The  drawer,  hy  the  act  of  drawing,  pledges 
bis  name  to  the  bills  bein^  honoured  -     Giving  therefore  full  effect  to  the  cit^ 
€ums(ance  thai  the  plantiff  knew  the  deFcndant  to  be  agent,  still  the  defendaot 
is  liable  like  any'oiher  drawer,  who  puts  his  name  to  a  bill  without  denoting 
that  he  does  it  in  ihc  character  of  procurator.      The  defendant  in  order  to  ex- 
empt himself  from  responsibility,  ought  to  show  not  only  that  the  plantiff  knew 
him  to  be  an  agent,  but  that  he  also  uaderatood  that  the  defendant  was  not  to 


■dovGooi^Ic 


BILLS  AND  NOTES.^«i«n».  221 

be  uuwersble  nftra.— Judgment  for  idoioliff.     See  Slra.  955;  S.'.i«.  64;  6  And  where 
£ort.  I48;6  Ta«t(.  749.  »=«?«"■ 

4.  Hirrison'b  c*se.  M.  T.  1G98.  N.  P.  12  Mod.  Rep.  346.  ,mo  draw 

A  servant  having  authnrily  to  draw  bills  in  hia  principal's  name,  was  dismia-  tjllB  in  his 
eed,  Hall,  C.  J.  said,  if  he  draw  a  bill  so  soon  after  hia  dismiBsal  that  the  world  maatar'i 
t^sttnot  take  notice  of  his  being  out  of  service,  or  ifhe  were  a  long  time  out  of  n' 
his  service,  but  kept  so  secret  that  the  world  cannot  recogni 
tbofle  cases  shall  bind  the  master. 


•  BouLBOM  T.  wiLr.ESDBs.  M.  T.  1797.  K.  B.  Comb,  450. 


chsT^d, 


An  apprentice  drew  hia  note — ■".  I  promise  to  pay  such  a  atim  for  my  mas-  hia  prii 
ter."     It  Washolden  the  maatar  could  not  be  charged  in  tboabsense  ofanau-  palwliabl* 
tkority  precedent,  or  a  consent  sabsequent,  or  proof  that  be  had  managed  hia    [  ^''^  1 
master's  afTairs.      Seepasl,  lii.  Principal  andagetif.  Matter  and  Servant.  Bmtan  ei 

(B)  Aliens.  '^"^JIm- 

1.  WitLisoNr.  Patteso.'*.  E.T.  1817. tJ  P.7  Tannt.  439;S.  C  iMoor  133.  Jhoriu 
It  appeared  that  the  defeadanta  were  merchants  trading  in  London,  and  as  nmit  be 
■nch  bad  possession  of  certain  goods  belonging  to  A.,  a  loreigner  resident  at  ahown. 
Dnnkirk.     A  assigned  bli  property  in  the  goods  to  B.,  also  a  foreigner,  and 
residing  «t  Dunkirk,  who  thereon  drew  a  bill  of  exchange  on  the  defendants,  A  l"''!  "^ ■■ 
■nd  indorsed  it  to  the  plaintilT,  who-is  a  subject  of  England,  then,  and  °o"i  j^^n't, 
residing  in  Dunkirk.     At  the  period  of  drawing,  accepting,  and  indorsing  of  ^^  ^ij,q  „ 
the  bill,  the  states  of  England  and  France  were  at  war,  but  peace  had  been  (jding  in  » 
restored  before,  and' was  existing  at,  the  c^mmenoemenl  of  thi:j  vction.      The  hastilecona 
jury  returned  a  special  verdict;  and  on  its  coming  before  the  Court,  Glbb»,  C.  try; 
J.  said,  this  case  has  been  argued  on  the  ground,  that  the  legality  of  the  con- 
tract is  established  by  tlie  case  of  Antoine  v.  Morehead,  post,  318;  but  that 
case  is  Irongly  distinguishable  from  the  present,  from  the  circumstance,  that 
in  that  case  the  hill  was  drawn  by  and  iri  favour  of  an  English  subject,  for  the  * 

pnrpase  of  subustence;  and,  though  indorsed  to  an  alien,  was  not  sued 
«H  till  the  return  of  peace;  whereas  the  bill  in  question  was  absolutely  con- 
cocted by  alien  enemies'  and  during  open  war,  and  wo  cannot  conceive  that 
a  subsequent  indorsement  can  obviate  the  difficulty  raised  by  the  statute, 
vbicb  waa  passed  in  order  to  defeat  the  commercial  intercourse  between  this 
country  and  one  in  an  inimical  state,  and  which  would  be  entirely  evaded,fif  a 
eubseqneut  negotiation  to  a  British  subject  were  held  sudicient  to  insure  its 
ultimate  effect. — Rule  absolute  for  nonsuit.     See  ante,  tol.  i.  p.  463. 

2.   Ddhammbi.  v.  PicKERmG.  E    T.  1817.   K.  B.  N.  P.  2  Stark.  90.         OrinrBW 
Defendant  waa  a  prisoner  of  war  in  France  in  1795,  and  drew  bills  on  one  enemv  "' 
A- 0.  in  England,  payable  to   C.    D.,  an  alien  enemy,  residin};  in  France,  c^naotba 
By  34  Geo-  3.  c.  9.  s.  4..  it  is  enacted,  that  if  any  person  ahall  psy  any  bill  enrorcsd. 
drawn  in  France  during  the  war,  he  shall  be  liable  to  forfeit  double  value, 
and  payment  be  annulled.     On  the  peace  in  lli02,  it  was  ajquestion,  whether 
these  bills  could  be  recovered  on.     Lord  Klknborov^h,  C.  J.   said,  they  were 
void  in  their  creation,  and  could  not  be  enforced  in  this  country. 

3.  AsToisE  V.  MoRsHEAO-    T.  T.    1815.    C.    P.   !   Marsh.  559;    S.  0.  6    [318] 
Taunt.  237.  Bat  when 

l^ia  wai  an  action  by  the  indorse  of  a  bill  of  exchange  drawn  under  the  *  J''"  "^  " 
following  circumstances.     A.,  a  British  subject,  being  detained  a  prisoner  at  j    "'"j^ 
Verdun  in  France,  in  consequence  of  tUe  war,  drew  on  the  defendant  the  bill  ^„  ,  ^^^ 
in  question,  payable  to  anothar  British  subject,  also  a  prisoner,  and  indorsed  by  and  in 
them  to  the  plaintilT,  a  banker  at  Verdun,  and  subject  of  France.     The  defen-  favonrof 
dant  accepted  the  bill.     On  a  verdict  being  found  for  the  plaintilT.  rule  nitl  Brituh  rob 
for  a  new  trial  waa  moved  for,  on  the  ground  that  the  bill  could  not  be  le-  i*^';/'^ 
; ally  indorsed  to  the  plaintiff,  he   being  an  alien  enemy,     But  Gi66»,  C.  J- ^™j|g     ' 
iistinguished  this  in  principle  from  the  caaes  cited  for  the  defendant;  he  said,  coancry,  it 
that  the  rule  established  by  the  caaes  in  which  alien  enemies  were  parties  wu  holdsa 
to  contracts,  tended  to  make  void  all  engagements  by  which  the  trade  of  the  i^|  »^  ■>■ 
hostile  isountry  might  bo  benefitted;  whereas  the  bill  in  question  waa  drawn  *". '"^'""•* 
not  only  by,  but  in  favour  of  Uritish  subjects,  perhaps  in  order  to  Aeir  sub-""'     "*" 
VdL.  IV  31 
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vat  on  iDch  eistence,  and  was  indorsed  to  the  plaintiff  as  the  only  mean  oF  rendering  if 
V  '"w  "**i'*'*'«-  He  considered  the  bill  good  as  agniost  the  defendant;  and  aa 
bithment  *^^  croivn  might  huve  put  it  in  action  during  the  war,  the  plaritiff  being,  oB 
of  peace.  ^^'^  cession  of  war,  relieved  from  the  incapacity  to  which  the  national  hos- 
tilities Buhjected  him,  was  reinvested  with  bis  natural  right  to  recover.—— 
So  an  indor  Rule  refused. 
■   lee  in  Imst  4.  Dauwz  V.  MoRSHF.AD.  M.  T.  1815.  C.  P.  G  Taunt.  332. 

TorUis  To  an  action  against  the  acceptor  of  a  bill  of  exchange,  the  defence  was 

alTen'oDe-  *^^^  ''  ^"'^  drawn  in  favour  of  an  alien  enemy,  for  whom,  as  to  the  major  part 
my,  may  °^  t^"  bill,.the  plaintiff  sued  only  in  trust.  Hut  Glbbs.  C.  J.  thought  this  ob- 
■ue.  jection  unavailable,  and  directed  a  verdict  for  the  plaintilT,  leaving  the  crown 

to  assert  its  own  right,  if  it  should  be  thought  that  any  had  attached. — Ver- 
Aitumpnt  diet  for  plantifi.    Tho  Court  aflerwards  refused  a  rule  to  set  the  verdict  aside. 

W'l'  ''•  "-  (C)  CORFOBATIOVS.* 

B^'^^'^^^l.MuRRArv.  THE  East  I.ndiaCompint.M.  T.  1821.  K.  B.  a  B.  &  A.  204. 
poratioD  ■»      This  Was  an  action  of  <umnt;}itl  brought  against  the  East  India  Company 
Bccepionafas  acceptors  of  a  bill  of  OTchangc.      It  was  contended  that  although  the 
abi|l  where  power   of  defendants  to  draw  and   accept   bills  was  recognised  and   regula- 
»  power  of  ted  by  the  9  k  10  W.  3.   c.  4  4.,  and  the  53  Geo.  3.  c.  155.  83.57^58  it  by 
accepting     ^^  means  followed  that  the  remedy  which  the  law  gave  for  the  breach  of  a  pa- 
is Teatoa  in       ,  .  111  ■  ^-  ■  111 
them  by       rol  jiTomise  would  apply  against  a   corporation,   as   parol  promises  could  be 
itntnie;        maae  only  by  the  members  of  a  corporation  and  not  the  body  corporate,  and 
[  319  ]    that  the  proper  remedy  was  by  a  bill  in  equity.     But  the   Court  were  clearly 
of  opinion,  that  if  an  act  of  parliament  authorize  a  corporation  to  draw  and 
accept  bills,  it  must  bo  taken  to  give  the  holder  of  those  bills  the  same  remedy 
against  the  body  corporate  as  the  law  gives  in  other  cases  against  any  parties 
to  a  bill. 
2.    BaonGHTOT*  v.  the    Company  avo  Proprietors  of  the  Manchester 

^^  _ 1.FORD  Water-works.  M.  T.  18ia.  K.  B.  3  0.  &.  A.   1.     S,   P. 

corpTraliiig       WiGAS  V,  Fowi.ER.  I  Slark.  459. 

a  compunv  Action  against  defendants  aa  acceptors  of  two  bills  of  exchange,  payable 
doei  ooi  iliree  months  after  date.  Demurrer;  in  support  of  which  it  was  urged  that 
contain  any  (j^g^  were  not  liable,  being   only  incorporated  for  carrying  on  certain  water- 

-™ff*  .„.  works.  One  of  tbcir  acts  authorised  them  to  borrow  money  to  a  limited  ex- 
power,  and  I        I  1        f    ■  11  T  1 

bling  ihein  t<^<^'  upon  bonaa  undef  lltew  common  »eat,  but  no  other  power  was  expressly 
u>  becomo  given,  nor  was  such  power  necessary  for  the  purposes  for  which  they  were 
parties  to  established.  The  Court  thought  thai  the  Bank  acts  (6  Anne,  c.  ^.  b.  9.  and 
billsofei  j5  Geo.  2.  c.  13.  s.  6.)  which  directs,  "  that  no  partnership  exceeding  six 
"^"f  "^  partners  shall  borrow,  owe ;  or  take  up  any  money  on  their  bills  or  notes  paya- 
noiea  and  '''*  **"  demand,  or  at  any  less  time  than  a:i  months  from  the  time  of  borrow- 
Ihero  is  no  ing,"  were  an  answer  to  tho  action,  and  observed,  the  defendants  are  only  a 
thing  in  (he  corporation  for  supplying  the  towns  of  IVInnchester  and  Salford  with  water; 
pnrpoae  for  gnd  as  no  express  power  is  given  to  Ihcm  to  draw  or  accept  bills,  we  should 
wbieh  the  doubt  very  much  (even  if  the  Hank  acts  were  entirely  out  of  the  question,) 
Li'iBtablish  whether  such  a  corporation  would  havo  any  power  so  to  bind  themselves  for 
ad,  fiom  purposes  foreign  to.  those  for  which  they  were  originally  established.  But 
which  it  ii  without  determining  that  point,  this  case  seems  to  us  to  be  clearly  within  the 
to  be  im-  prohibitions  of  the  several  acts  passed  for  the  protection  of  the  Bank  of  Eng- 
plied  that  jand.  The  object  of  the  legislature  was  not  to  prevent  other  corporations 
'  wm*""*  from  borrowing  money  on  promissory  notes  or  bills  of  CKchange,  but  only  to 
meant  to  ba  pi^^'^i)' ''**^'Q  taking  up  money  on  bills  and  notes  of  such  a  description  as 
given,  no     might  come  in  competition  with  those  of  the  Bank  of  England.     That  corpo- 

asuon  can  •  Corpnralions,  by  ihe  intervenlion  of  their  ngenli,  may  be  parties  to  a  bill.  Bi(  hy  6 
be  mnin-  Anne,  c.  22.  s.  9.  and  IS  Geo.  2,  c.  13.  s.  3.  it  sbnll  not  be  lawful  for  any  body  politic  or 
tained  a-  oorpornle,  other  ihan  ihe  Governor  and  Company  of  the  Bunk  of  England,  or  for  leveial 
(aiait  (hem  other  persoDB  united  in  covenanla,  in  co-pirtnerahip,  eicetding  (he  nambot  of  six  persons 
an  accept  ;„  England,  10  borrow  or  lake  np  any  sum  of  money  on  their  bills  ornotes,  paj-abla  at  d«- 
Drs  or  a  bill  maud,  or  at  eny  leea  lime  than  sii  months,  from  ihe  borrowing  thereof,  during  the  conlin' 

BQCB  of  the  privilege  ofeiclnslvely  banking,  granted  to  the  Governor  and  Company  oftlM 

Bank  of  EDsland;  led  vide,  slat.  7.  Geo.  i. 


6dI   where 
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hilim  Isauea  notes  paymble  on  demand,  and  discounU  bills  at  short  dates.  The  P",J^'';"^ 
Bccepting  of  billa,  or  issuing  of  promissory  notes,  payable  at  such  short  rf  ale  a,  "^^"^j^ 
by  other  corporations,  would  inrrioge  upon  the  exclusive  privileges  given  to  m^^,!,,  j, 
the  Bank  of  England  by  the  legislature.     The  case  of  Wigan  v.  Fowler,  (I  bein^t  n 
Stark.  459.)  which  has  been  cited,  is  easily  distinguishable  Irom  the  present;  case  within 
■s  the  fact  that  the  partnership  of  the  accfiplore  consisied  of  more  than  six  'h«  proUibi 
peraons,  did  not  there  appear  on  the  face  of  the  bill,  and  was  unknown  to  the  ''J'^"^",  '^'^ 
plainttA;  aad  it  is  a  rule,  that  where  a  statute   prohibits  a  thing  to  be   done,  p^^^^j  Cj^j. 
and  does  not  expressly  avoid  the  securities  which  fall  within  the  prohibition,  as  i],e  piolen- 
iatbat  case,  there,  if  the  violation  of  the  law   does  not  Appear  on  the   face  oftion  or  ilw 
the  instrument,  and  the  party  Inking  it  is  ignorant  that  it  was  made  in  contra-  Bank  of 
veation  of  the  slstute,  it  is  an  available  security  in  Ihe  hands  of  such  a  person;  ^J'*'",'!)''", 
whereas  here  the  defendants  are  made  a  corporation  by  a.  public  act  of  par-  ^^^  ^^^^ 
liunent,  and  every  person  is  bound  to  lake  notice  of  that  act;  and  when,  there-  ^.f^^^g  ^ 
tan,  a  bolder  of  a  bill,  though  a  bona  Jide  indorsee,  takes  the  defendant's  nc-  corpocutinn 
ceptance,'  he  must  knov*  that  they  are  a  body  corporate,  and  he  therefore  re-  U  empow 
ceives  it  knowing  it  to  be  the  acceptance  of  a  corporation  prohibited  from '"''^ ''y  ^" 
owing  money  on  such  a  bill ;  he  is  not,  therefore,  an  innocent  indorsee,  because  '"'*  '" '""' 
he  takes  a  bill  which  he  knows  to  be  prohibited  by  statute.     See  3  P.  Wms.  ^(.".cB^fn/. 
419;  2  Burr.  1216;  1  Bl.  295;  5  Taunt.  794;   1  Stra.  18;   16  East.  6.  gpecM  nut 

S.SLiRKV.  HiGHGATEARCHiviT  Company.  M.  T.  1844.  C.  P.  5  Taunt.  792.  poM.ifiii. 

Defendants  were,  by  52  Geo.  3.  c.  146.  (local  and  personal),  incorporated  sub  noieB 
■nd  authorised  to  borrow  money  to  complete  their  works;  they  gave  a  note  ".'  '*™  '^"' 
under  their  common  seal,  at  two  months  after  dale,  for  lOOOI.,  payable  to  Nash  ^'ni^°mith- 
or  order.     It  did  not  import  to  be  for  money  borrowed  to  complete  their  works.  „„[  'doling 
Plaintiff  sued  thereon  as  indorsee.     Defence,  that  it  was  given  for  Nash's  ihej  were 
accommodation;  not  to  complete  their  works.      Gibbs,  C.   J.  thought  this  no  gi>'en  for 
oOence  against  an  innocent  indorsee,  who  paid  the  value,  and  the  plaintitThad  ''*"'  P" 
■  verdict;  bnt  on  a  rule  nisi  for  anew  trial,  the  Court',  without  assigning  their  """"n'^on 
leasoDS,  made  Ihe  rule  absolute.  ms^  ^^i^t 

(D)  Executors  and  admim  stra  tors.  paymsat, 

l.CmLDST.  MoNiNS.  H.T.  1821.  C.  P.  5  Moore.282;  S  C.2  B  &.B.4flO.  on  the 

To  an  action  on  a  promissory  note,  the  defendants  pleaded  that  They  were  Rfonnd  'ho' 
executors  of  T.  T.  deceased,  and  as  such  had  made  the  note  in  question,  ae  "?*^  %%"t, 
follows— ^"  As  executors  to  the  late  T.  T.  of,  ^-c.  we  severally  and  jointly  ^'^^^ "[,. 
promise  to  pay  to  Mr,  N.  C,  the  plaiotilT,  the  sum  of,  Sfc.  on  demand,  logclh' jqci. 
erwith  lawful  interest  for  the  same.      Signed  J.  M.,  P    B.,  executors."  De- 
murrer, that  the  terms  of  the  note  expressed  its  consideration  to  be  a  debt  due  ireiecotora 
from  the  defendants,  and  not  from  T.  T.,  and  that  the  defendants  had  admit-  giy^  a  pro- 
led  the  possession  "of  asaela,  and  that  the  defendants  had  therefore  rendered  """"'^ 
thcEOselves  personally  liable.      Joinder  in  demurrer.      Per   Cur.     If  this  case^j"  ^^^1^^'^^^ 
were  to  be  determined   on  the  exclusive   expression  "  as  executors,"  the   d^- teresl,  oa 
feodaata  would  he  discharged  from  their  individual  responsibility;  but  we  must  demaad, 
collectthe  sense  of  the  instrument  from  its  terms  as  a  whole.     The  defend- ihej  ara 
BDts  might  have  promised   payment   "out   of  the   estate  of  T.  T.,"  whereas  P6"°""'"T- 
Ihej  have  not  only  promised  jointly  and  sBverallv,  which  executors  do  'i"' I'h      [■  ii  .. 
usually  do,  but  also  to  pay  with  interest.      We  think   that  this   laller   circum-  ,„°^|  •,  j' 
stance  clearly  imposes  on  the  defendants  a   persona]  liability,  as  the  interest  preu1/"a« 
could  not  he  charged  to  the  testator's  estate;  and  as  we  cannot  separate  Ihe  txtcu- 
lenor  of  one  pari  of  the  bill  from  that  of  another.     Besides  these  considera-  '""'''  ^"^ 
tioQB,  great  fraud  might  be  a  consequence  of  an  executor  bein";  suffered  to  li!'"'v 
give  bills  or  notes  of  a  date  exceeding  the  appropriation  of  a  testator's  assets.  f^^(L  ^i,,,;. 
Judgment  for  plaintiff.  niatered  lbs 

2.   King  v.  Thom.  M.  T.  178G.  K.  B.  1  T.  R.  487.  te«taiota  as 

The  plaintiffs,  declared  that  A.  who  was  tbo  payee  of  a  bill  of  exchange,  '•'■■ 
iadoraed  it  to  them  in  their  right  as  executors,  by  means  whereof  the  defend-  „l  .^^'  ' 
ant,  the  acceptor,  became  liable  to  pay  to  them,  as  executors.     The  declara-  j^j^i^g  J 
tion  also   contained  counts  for  money  had  and  received   by  the  defendant  lo  bm  nt  not* 
the  use  of  the  plaiatifTs  aa  e.\ecutors,  and  a  couat  on  an  account  slated  with  or  if  it  b* 
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iniimtA  to  the  plaintifla  ai  executors.  The  derendant  denntrred  specially,  but  judgmeitl 
Muw"  "  was  given  for  Ihe  plaiDtifft;  the  Court  being  of  opinion,  that  upon  a  bill  paj*- 
Ibey  may  '''*  ***  seVernl  executors,  they  might  sue  in  that  character,  and  that  no  incon- 
■ue  opofi  it  venience  could  arise  from  their  indorsing  the  bill;  for  if  they  indorse  they  are 
a»  Hcb.      liable  personally,  and  not  as  executors,  for  their  iadnriement  would  not  give 

a  right  of  action  against  the  efTects  of  the  testator. 
And  it  bu  3.  Howard  v.  Baillie.  H.  T.  n96.  C.  P.  2  H.  BI.  618. 

been  hold-  fhe  plaintifla  being  the  drawers  of  a  bill  of  exchange  upon  the  defendant 
A  empow-  ■■  executrix,  payable  to  their  own  order,  which  bill  was  accepted  for  the  de^ 
eted  by  an  feiidant  by  one  Thornton  per  pi'oevralian.  A  verdict  having  been  found  fat 
■■ecntor  to  the  plaintiffk,  on  a  motion  being  made  fur  a  new  trial  it  appeared,  that  Thom- 
tettle  the  Ion  had  bten  appointed  by  a  power  of  attorney,  to  pay,  discharge,  and  lalitfy 
c^cerni  debit  agreeabfy  to  ike  rfiM  order  and  course  of  lau;  and  to  do  mch  fvrther  luw- 
%i  "  ^^^  "'"'  '"S"*"*"'^'^  achfor  the  belltr  performing  Ike  powers  and  authority  tjiltndeti 
cept'  in  iha  '"  ^*  g'^en  ai  to  them  should  seem  meet,  and  to  pre  himfvtl  atid  whole  powtr  and 
namaortba  aatkority  to  do  and  act,  to  ail  tnfenb,  eoralructioniy  and  jmrpo»e»,  a*  the,  at  ex- 
axecnlor  a  ecntrix,  coidd  do  j/"  pertonalty  preteni,  vndirtakin^  to  ratify  all  Ikal  he  thonld 
bill,  dritwp  lairfulbj  da.  At  the  trial  it  was  proved  that  the  defendant  knew  that  Thorn- 
"*'  h  "th^"  '**"  '"'^  accepted  the  bill  in  question,  in  her  name,  in  payment  to  the  plain- 
hy  bind/™  ''*^*  "^  ^  ^^^^  *'"*  '"  '*'*™i  ^"^  when  the  oflicer  served  her  with  process,  ahe 
tb*  ijccu  acknowledged  the  justness  of  Ihe  debt,  saying  that  the  plaintiffs  had  behaved 
lor  perttn  handsomely,  and  should  be  paid .  After  argument,  Ihe  Court  were  of  opinioa 
*'^'  that  Ihe  authority  conveyed  to  Thornton  a  sufiicient  power  to  accept  a  bill  of 

exchange  in  the  name  of  the  executor,  drawn  by  a  creditor  for  the  amount  of 
a  debt  due  from  the  testator,  thereby  making  the  executor  personally  liable, 
on  the  ground  that  an  authority  of  Ihia  nature  necessarily  included  all  inter- 
mediate powers;  that  is  to  say,  all  the  means  necessary  to  be  used  in  order  to 
elTect  the  accomplishment  of  the  object  of  the  principal,  namely,  the  paying, 
^"*  '■■  "  BBtbfyine,  and  discharginc  the  testator's  debts. — Rule  discharged. 
"^r^M  ■*■  Gardhekv.TJaili.ie.  H.T.  1797.K.B.6T.R  591. 

detflrniined      Tn  an  action  on  a  bill  of  exchange,  it  appeared  that  one  Thottiton  acted 
sader  a       under  a  letter  of  attorney,  and  accepted  the  hill  in  question  for  a  debt  du« 
powerof  >(  from  the  defendant's  testator.     The  power  of  attorney,  nfter  reciting  that  she 
totney  lo     j,gj  been  appointed  executrix,  empowered  Thornton,  for  her,' and  in  her  name, 
eiaoDioi  u  **  executrix,  and  agreeable  to  the  due  course  and  order  of  law,  to  pay  all 
■Qcb,  that    debts,  &.c,  due  from  her  as  executrix,  whether  on  mortgage,  bond,  bill,  note, 
[  323   ]    or  otherwise,  and  generally  for  her,  as  executrix,  to  do  all  such  further  acta 
tba  puty     for  receiving  debts  and  discharging,  Sue,  and  to  act  as  she  as  executrix  eoutd 
BUDot  ae- (to.     At  the  trial  the  pi  am  tiff  tendered  evidence  lo  prove  Ibat  the  defendant 
eept  ^la,    ^^^  ^^-^^  ^^^^^^  j^jUg  ^^^^^  (,„  ^er  account  by  Thornton,  who  acted  under  this 
bind  ih«  ex  pow^''i  hut  the  presiding  judge  rejected  this  evidence,  nevertheless  a  verdict 
ecDtor  par    vaa  found  for  the  plaintiif.      On  motion  to  eel  it  aside,  it  was  contended,  that 
■onally.        as  Thornton  was  authorised  to  receive  and  pay  all  sums  due  to  and  from  Ihe 
defendant,  and  generally  to  do  all  further  and  other  lawful  and  reasonable  acts 
as  to  him  should  seem  proper,  he  had  power  to  bind  the  defendant  by  accept- 
ing a  hill  of  exchange  on  her  account,  it  being  for  a  legal  debt  due  from  her 
&s  executrin. 

But  the  Court,  afler  consulting  with  Ihe  judges  of  the  Common  Pleas,  were 
of  opinion  that  the  executor  was  not  personally  liable,  and  that  a  power  of 
attorney  given  by  tin  executrix  to  act  for  her  as  an  executrix,  did  not  authorise 
the  attorney  to  accept  bills  to  charge  her  in  her  own  right,  though  for  debts 
due  from  her  testator. 

(E)  Inpa?jt8.  ■ 
1.  Williams  V.  Harrison.  M.T.  1690.  X.  B.  Garth.  160;  S.C.  3Salk.  197. 
AniU^vea  Jq  f^f^  ectioQ  against  the  defcndania  as  drawers  of  a  bill  of  exchange,  one 
fut'b'tbe  **'  ^^^'^  pleaded  infancy;  on  demurrer,  the  Court  overruled  the  demurrer,  on 
conraa  of  ^^^  ground  that  the  plea  was  a  good  bar,  the  bill  having  been  given  in  the 
tnda;  course  of  trade. 

S.  Williamson  v.  Watts,  Spinster.  M.  T.  1808.  N.  P.  I  Cimpb.  661.     S. 
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P.  Williams  v.  Hashisom.  M.  T.  1690.  K.  B.  CaHh.  160.  Ot  erMfor 

Action  o a  ct  bill  of  exchange;  plea,  infancy ;  replication,  that  the  bill  waa  °"''^"" 
■ecepted  for  neceMaries.     Lisue  thereupon.     When  the  oase'was  cpoied,  ^^°^^ 
Sir  Jamea  Mansfield  held,  that  as  an  infant  could  not  accept  a  bill,  the  action 
ms  not  maintain  able.     The  replication,  he  observed,  ivas  absurd,  and  ought 
to  have  been  demurred  to. — Plaintiff  noasuiled.     See  Williams  v.  Harrison, 
Carth.  160;  Trueman  V.  Hurot,  1  T.  B.  40;  Bartlett  ».  Emery,  ib.  42;  Co.  , 
Iitt.J73.a. 

8.  Tmiman  v.  H0BST.  M.  T.  1T85.  K.  B.  1.  T.  R.  40.  .   Thoogb  ii 

Declaration  on  a  note  whereby  the  defendant  acknowledged  himself  to  be  fau  bata 
jitttly  indebted  to  the  plaintifT  in  the  sum  of  101.  Jor  board,  lodgit^,  ond  for  tbonght 
Uat^g  and  inatrvclii^  Ike  defendant  in  Iht  bvaineat  of  hair  drttting;  and  niter  '^'  >  nota 
&t  common  counts,  there  was  a  count  on  an  account  stated;  the  defendant  Blg'^gf./i 
pleaded  infancy,  and  the  plaintiff*  replied  that  the  note  was  given  for  neceaaa-  fomaceHa 
liei,  to  which  replication  the  defendant  demurred}  and  it  was  argued  for  the  liu  ii  tbUiI 
dgfendant  that  an  infant  could  not  bind  himself  by  a  promissory  note,  even  for    |   223  } 
DeceMaries,  and  that  there  was  a  great  dilTerence  between  a  single  bill  and  a 
promissory  note,  because  an  action  on  the  first  must  be  brought  in  the  name  of 
Ike  person  to  whom  it  was  given,  in  which  case  the  consideration  may  be  eone 
Uta;  whereas  a  promissory  note  is  negociable.     But  the  Court  desired  the 
eonaaet  for  the  plaintifT  to  confine  himself  to  the  objection  to  the  account  sta- 
tad,  from  which  it  has  been  observed  (Bayley  on  Bills,  494.)  that  it  may  be 
inferred  that  they  considered  that  the  action  on  the  note  was  sustainable.     See 
Hoh.  N.  P.-C.78.  79. 

4.  Gmt  t.  Cowpeb.  E.  T.  MS.  cited  I  Selw.  299.  The  P"vU 

It  has  been  holden  (hat  the  drawer  of  a  bill  of  exchange  cannot  set  op  the  '**■  " 

iolaDcy  of  the  payee  and  indorser  as  a  defence  to  the  action.  J^j?"  "f    ,'* 

5.  Taylor  v.  Croker.  T.  T.  1802.  K.  B.  N,  P.  4  Esp.  187.  "*■ 

Action  against  the  acceptor  ofa  bill  drawn  by  E.  and  J.  on  the  defendant,  f„  ;„  ^„ 

and  payable  to  tbeir  own  order,  and  indorsed  by  them  to  one  S.  and  by  him  to  action  bj 

theplanliir;    it  appeared  that   both  the   dravrera   were   infants.       But    Lard  nn  indoi»« 

KUtnborought  C.  3.  held  that  such  an  objection  was  no  defence  to  the  present  j.'  "  no  da 

iction,  though  it  might  have  been  had  it  been  brought  against  the  drawers  [^''*    1, 

themselves.       •  or  iTmt 

8.  JoiiBs  AND  OTHERS  T.  D.iRCK  A»D  OTHERS.  T,  T,  1 8 1 T.  Ex.  4  Price.  309.  that  iha 

This  was  an  action  on  a  bill  of  exchange  against  the  defendants  as  acceptors  dranet  k 

it  appeared  that  the  payee  and  first  indorser  was  an  infant.      The  jury  having  ">  infani, 

foond  a  verdict  for  the  planliffs  on  evidence  that  showed  that  the  defendants 

knew  when  they  accepted  il  that  the  payee  was  an  infant,  and  that  he  had  in  And  whar* 

fact  indorsed  the  bill  before  they  accepted  il,  and  also  that  the  defendants  had  q^^ ^^     ". 

been  in  the  practise  of  raising  money  on  similar  bills.     The  Court  refused  to  \,\g^  ,„  ,„ 

disturb  the  verdict,  on  the  ground  that  an  infant  could  not  by  his  indorsement  infant,  it 

give  currency  to  a*)ill  of  exchange;  but  they  refrained  from  giving  any  opin*  ■ppearing 

ion  on  the  efiect  of  it  if  brousht  before  them  in  a  case  not  bo  peculiarly  cir-  '""•'o  ■" 

«««■■"■'•  K"h. 

fact,  and  bad  been  in  ths  hibil  of  raiiinf;  moaay  on  (imilar  bills,  ihs  Coorl  refutad  to  per- 

nil  tluun  to  aTnil  tbemaeliea  of  the  abjeclkin.  The  aceeot 

7.  GiBBs  v.  Merrill.  M.  T.  1810.  C.  P  3  Taunt.  308.  »„„  „f^ 

A  Bi  aad.one  C.  I>.  who  was  an  infant,  accepted   a  bill.      In  an  action  on  inrani  i« 
the  biU  brought  against  A,  B.  only,  he  pleaded  that  he  did  not  undertake  un-  voidable 
less  jmntly  with  C.  D.      Replication  that  he  did  undertake,  Sec;    plantilT  "II- ■">' 
proved  C.  D.'s  infancy,  and  the  defendant  proved  by  C.  D.  that  he  had  never  * 
disaffirmed  the  acceptance.     The  jury  found  for  the  planlilT,  but  on  a  rule  nm 
Tor  a  new  trial,  the  Court  held  C.  D.'s  acceptance  voidable  only,  not  void,  and 
that  the  issue  should  have  been  found  for  the  defendant.     See  4  Tuunf.  4G3 ;  El"  ■''  >><> 
14Eot(.  214;  3  E»p.  76.  ^fPi.*  . 

8.  Steve.ss  t.  Jackson.  H.  T.  1815.  C.  P.  N.  P.  4  Campb.  1G4.  ^1,?  fall 

On  the  question  as  to  the  validity  of  a  petitioning  creditor's  debt,  it  was  »e,  ihongfa 
proved  diat  tlie  plantiff  had  accepted  ^e  bill  in  question,  payable  to  the  peti-  ib«biJl  b« 
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(  S24  )  tiooing  creditor,  that  the  bill  had  b«en  drawn  while  he  wai  an  infant,  though 
drawn  on    [jg  had  not  accepled  it  till  aAer  he  arrived  at  the  age  of  21. 

nf  Dt      "    ^"'  Gibbs  C.  J.  was  of  opinion  thai  the  debt  was  good,  baemuch  as  the  ac- 
he will  be   ceptance  was  binding  upon  the  plaintilT. 
liable.  (F)  MiBRlBD  WoMES.*  ■ 

Where  the  CoTES  v.  Dasis.  M.  T.  1307.  N.  P.  1  Camph.  484. 

maker  of  a  Action  by  the  indorsee  against  th^  maker  of  a  note,  made  pajabte  to  a  maf' 
P''"°j^'"'7  ried  woman,  who  indorsed  it  in  her  own  name.  Defence,  that  the  payee  wati 
b°dDe  pro  "  fi"^  covert ;  proof,  that  tbe  defendant  promised  to  pty  when  the  note  was 
taiiea  to      presented  for  payment. 

pay,  it  is  Lord  EiUnborojf^li,  C.  J.  said,  he  would  presume,  afler  tbe  promise  to  pay 
■a  defence  by  the  defendant,  that  she  had  authority  from  her  husband  to  iadorae  billa  as 
to  ahow        i,jg  agent. 

^'"^  pajea  ii  a  married  woman,  for  thaCoart  nill  prmaine  »he  had  aathorilj  from  bar  b 

-    (G)  Partners.     See  po»(,  tit.  Partners. 
1.  PiNKNEi  V.  Hall,  H.  T.  161)6,  K.  B.  I  Salk.  126;  S.  C.  1  Lord 


Br  Ihe  e 


Raym 


chania.  I'  v^  ^^^^  ''^  'his  case  by  the  custom  of  England,  that  where  there  aro 

two  joint  traders,  and  one  accepts  a  bill  drawn  on  both  for  himself  and  partner, 
it  binds  both  if  h  concern  the  trade;  otherwise  if  U  concerns  the  acceptor  only, 
and  in  respect  of  his  own  seperate  debt. 

2.  Mason  v.  Rumset,  sen.  anh  Rumsey,  Jcn.  T.  T.  J808.  N.  P.  1 
Campb;  384. 
One  part-       Action  against  acceptorsofahitl  of  exchange  drawn  upon  A.  and  Co. ,  and 
iier  maj,     A.  junior  wrote  across  it  "  accepted,  A.  «enior."     The  present  action  was  de- 
K *rt "h'"''  i'^''^^''  ^y  ^  jio W)  w*"i  insisted  that  if  he  waa  a  partner,  which  he  denied^ 
paMnani  bj  '"'^*'  °"  acceptance  would  not  bind  him. 

■  "bill  or         But  Lord  EltefAnrov^h ,  C.  J.  said,  if  the  defendants  were  partners,  thsy 
note,  were  both  bound  by  this  acceptance,  and  that  the  word  "  accepled"  alone, 

would  have  been  sufficient  to  bind  ihe  firm. 

(H)  Sbvesai.  persons  not  in  fahtnebbbif. 
Ifa  bill  is  drawn  upon  several  persons  not  in  partnership,  an  acceptance  by 
one  will  bind  him  only,  and  not  his  co-contractor.     Bui.  N.  P-  279, 
See  1  Cantpb.  403  ,-  HoU.  JV,  P.  C.  474;  Daug.  663. 

(I)  Effect  of  a  person  decohikg  a  eartv  to  a  bill  or  etotb. 
[  325  ]    Witherlet  v.  Sarsfield.  M.  T.  1690,    K.  B.  I  Show.  127;    S.  C.  2  Vant. 
Kaieotfe  292;   g.  C.  Holt.  112;, S.  C.  Carth.  82;  S.  C.   Comb.  46.  152. 

™'°  "^g?:       The  plaintiif  declared  in  assumpsit  upon  the  custom  of  merchants,  that  if  any 
or  note  it    "nerchant  or  other  trading  person  make  and  direct  any  bill  of  exchange  to  an- 
will  make    other,  payable  to  any  merchant,  or  any  other  trading   persons,    and  tbe   same    . 
faim  so  far    bill  be  tendered,  and  for  want  of  acceptance  be  protested,  that  in  such  a  case 
s  merchant  the  drawer  by  the  custom   is  chargeable  to  pay,  &.C      That   the  defendant   at 
aa  to  ren-    p^j-ig  ^jj  draw  a  bill  on  bis  father  iiere  in  London,  payable  ta  the  plaintilf;  that 
■uoni'i'biB*"  '''^  same  was  presented,  and  dishonored;  and  he,  according  to  the  custom, pro- 
for  its  pay  '«''«"''  ''"6  peotcilan  eoaidnii  prffirficf  6i.'/oin,  frc.  whereby  he  became  chargea- 
meoi.t        hie,  and  in  consideration    of  the  premises  did  assume,  &c      Tbe  defendant 
pleaded  that  he  was  a  gentleman,  the  son  and  heir  of  Dr.  Thomas  Witherley, 
andat  the  time  of  drawing  the  bill  was  a  traveller,  and  at  Paris  for  his  better 
education,  &c.     And  that  he  was  neither  then,  nor  any  time  from  his  birth  hi- 
therto, a  merchant  or  trader,  or  did  ever  deal  as  such,  and  that  he  was  then  at 
Paris  as  a  gentleman  and  traveller,  as  aforesaid.     Abiqve  hoc  that  he  is  or  ever 
was  a  merchant,  or  person  trading  bv  way  of  merchandize  between  Paris  and 

*  Bills  or  Dfltaa  cnnnol  be  legally  m^de  or  accepted,  by  a  femt  conert  anlesi  where  she 
act!  by  anthoritx  of  her  hu^banil.  Barrow  t.  Bishop,  I  East.  432;  S,  C.  S  Eap.  S6<i.  a- 
brifiji;d  ni(e,  31;  or  where  hur  hmbiiirt  n  undir  aomo  civil  diittbility ;  see  Ld,  Raym.  147. 
Silk.  IIG;  Bia-:.  II9T;  I  T.  R.  6;  and  a  note  givon  la  a  ferne  canert  veaU  in  the  bus- 
bind,  thQn;h  aha  be  a  sole  trader;  aale,  p.  35;  and  ha  inayane  upon  such  a  aecarity  with- 
out har  iiidonin;  it,-  ante,  p.  33. 

t  An  atloraey,  we  have  seen,  dees  rint,  by  accepting  a  bill,  log*  his  privilege  from  be- 
ing ined  by  bill ; Catnerford  v.  Price,  Doag.  312.  abridged  vol.  ii.  641.  B44.  546.  G54,  MS. 
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LaadoD,  vtl  olibt  abievnqiu  proat.  The  plaintiff  auppoaes.  Rt  hnc  paraha  at 
HT^are.  On  demurer,  asaigning  for  cause  that  the  plea  amounted  to  the  gen- 
enil  issue,  and  double,  !(.c.  The  defendant  had  judgment.  On  error  in  the 
Exchequer  Chaiiib«T,  the  Court  said,  this  drawing  a  bill  must  certainly  make 
Iwn  a  trader  for  thAt  purpose,  for  we  bave  all  bilU  directed  to  us,  or  payable  to 
m,  which  must  be  all  avoidable  ifthe  negociatiug  a  bill,  whether  the  party  be  a 
Dercbanl  or  not,  did  not  render  him  liahje.  ^  betweair 

VII,  RRLATIVE  TO  THE  CON  SI  DERATION"   OF  A  BILL  OR  ""."'W""'' 

(A)  When.bequisitb  as  between  immediate  p.tBTiEs.  lies,  lo 

I.  jEFreRiza  V.  Austin.  M.  T.  1725.  K.  B.  t  Stra.  674.  S.  P.  Richmond  v.  bUl  or  noi« 
Heapy.  1  Stark.  202.  the  'b»o 

Action  upon  a  promissory  note  by  the  payee  against  the  maker.     Raymond, ''"**'*°"'' 
C.  J.  permitted  the  defendant  to  prove  that  it  was  delivered  in  the  nature  of^jgn."*'  "* 
■a  escrow,  viz.  an  «  reward  in  case  he  procured  tbe  defendant  to  be  restored 
to  an  office,  which  it  being  proved  he  did  cot  effect,  there  was  a  verdict  for  tbe 
defend  ant 

2.  Solomon  v.  TirRNEtt.  T.  T.  1815.  I  Stark,  51.  |- 326  J 

Payee  against  maker  of  a  note;  it  was  proposed,  on  behalf  of  the  defendant,  q,  f^^d  ;. 
to  prove  that  the  note  had  been  given  at  the  gtipulated  price  of  a  picture,  and 
tbattbe^sum  charged  was  more  than  it  was  really  worth.     Lord  Ktlenborough 
refused  to  receive  the  evidence,  but  olered  to  allow  the  defendant  to  prova 
circu Distances  indicatory  of  fraud,  in  order  to  defeat  the  contract  altogether. 

See  7  East.  483^   1  Campb.  40;  2  Compb.  346;  Peake.  216. 

3.  Morgan  v.  Richardson.  M.  T.  1807.  N.  P.  1  Campb.  40.  Or  toui; 

This  was  an  action  upon  a  billof  exchange,  by  the  drawer  against  the  accep- 
tor. Lord  Eilenborough  admitted  that  where  the  consideration  of  a  bill  entire- 
ly fails,  it  would  bn  a  good  defence  in  an  action  upon  it  between  the  original 
parties. 

4.  Ledger  V,  EwBE.  T.  T.  1794.  N.  P.  Peake.  983,  S.  P.  Barber  v.Back- 
HOUR.  E.  T.  1691.  N.  P.  Peake.  86. 

In  an  action  by  the  payee  of  a  bill  against  the  acceptor,  the   consideration  Of  Partial 
appeared  to  be  that  the  plaintiff  had  taken  the  defendant  into  partnership,  but  '■''"f^  °i 
OD  the  defendant's  friends  advice,  he  broke  oif  the  conne:tion;  there  was  evi- ,-      ^^„ 
dence  of  fraud  on  the  ploinlilPs  part  in  drawing  the  defendant  into  the  engage-  |jg  ahono^ 
meat  which  Lord  Kenyon  left  lo  the  jury;  but  he  told  them  if  they  were  agninat 
the  defendant  on  the  evidence  of  fraud,  they  should  take  into  consideration  the 
damages  Iho  plnintilf  had  really  sustained  by  the  non-performance  of  the  con- 
tract, and  were  not  obliged  to  find  the  whole  amount  of  the   bill.     The  jury, 
howevei,  found  for  the  defendant. 

6  .Grew  t.  Bevan.  E.  T.  1822.  3  Stark.  134.  Or  (hat 

Payee  against  acceptor.     The  plaintiff  was  the  landlord  of  premises  let  to>">ibiag 
D.  and  had  distrained  for  rent  allcged^to  be  due.     The  defendant  who  claimed  "'"'''?  J? 
D.'s goods  under  a  billof  sale,  gave  the  acceptance  in  question,  to  prevent  ^^^^^,'^g' 

the  plaintilT from  proceeding  to  a  sale;  it  was  proved  that  no  rent  was  legally  bill  naigt 

in  orrear  at  the  time  of  the  distress.  -  tsd. 

*  A  bill  01  DolB  it  hus  bean  showa,  ante,  p.  265.  d.  is  pretumed,  to  have  benn 
made  npo  a  a  good  k  valnabla  co  aside  ration,  a  presamption  of  law  eaaential  to  the  nnTeslrict- 
«d  negoeiation  orsuch  sectirlliea.   Ilenca  (he  role  ianniversal.that  where  (he  holder  of  a  bill 

iDdtnimeni  any  preceeding  purry  when  sued  upon  it  canDat  protect  hioifieir  by  showing 
that  he  had  no  value  of  the  party  to  whom  he  gave  it;  Tor  bj  making  himaelf  a  parlj  to 
the  inilrameDt,  be  contribnled  (o  ila  rnrrency,  and  there  ia  no  diHereace  in  this  respect 
wbether  the  pBraon  wlio  gave  a  good  conaidernlioa,  knew  that  (he  secarity  was  adultly 
givfo,  without  an  equivalent  or  not ,  nolen  he  alao  knew  the  parly  froiD  whom  he  received 
it,  was  acting  rraudiilentlj,      Rot  on  the  aiher  hand,  the  want  or  consideration,  or  »a  ade- 

Joate  eqaivnient,  will  be  a  aaSicicnl  'defonce  (o  aa  ac(iaa  by  one  parly  ngniuB(  another, 
om  whom  he  has  iinmadialely  receiTodtho  iualmment.  And  consislenlly  with  (his  rnlo, 
ta  between  the  original  parties  Ihe  total  failure  of  eonaideration  may  be  set  op  as  a  do- 
feace.  Or  it  may  be  shown  that  tbe  cenlract  od  which  the  bill  wae  givan  ii  tDholly  ras- 
ciadad  where  it  it  entire,  or  (hat  it  has  been  partially  rsieinded  where  i(  coosists  of  divi- 
mble  parii. 
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Heaea  if  i.      Best,  J.  left  it  to  the  jury, to  detemiiDe  whether  the  distress  was  fraudulent- 
'    P"iT  '?     ly  made  to  oblaia  the  acceptance  fcom  the  defendant,  or  to  recover  the  amouDt 
T^^^^  \    of  rent  reaUu  and  bonafide  due. 

wiib7«t  vi  «■  D^RNELi.  V.  WiLLiAws.  T.  T.  1817.  aStark.  166. 

Ids  fur  I ba  Payee  against  acceptor  of  a  bill;  it  was  proved  that  when  the  bill  was  pre- 
BccomadB'  sented  for  acceptance,  he  objected  to  the  sum,  and  said  that  he  bad  only  agre- 
tioQoftha.ed  to  accept  a  bill  for  a  part  of  the  amount,-  but  the  plaintifTurged  him  to  ac- 
pl*'"''^-.'"  cept  it  for  the  full  sum  an  a  matter  of  accommodation.  The  part  admitted  to 
Si'^w-'    '>8  "J"®  had  been  paid  into  court. 

iDsntBJio-  P^*"  Lord  Ellenborough .  Although  as  to  third  persons  the  defendant  would 
(ether,  or  be  liable  to  be  sued  for  the  full  sum,  he  cannot  as  between  these  parties  be  li- 
ne may  able  for  more  than  the  amount  of  the  actual  consideration.  Plaintiff  nonsuited, 
■howtbat     iiwupanlj  for  velae  and  paitlj  fertile  plainlilTi  ■coomodation. 

.  7.  JosEBV.  HiBBERT.  M.T.  18l8,2Stai4.  304. 

B«^ma^  Defendant  accepted  a  hill  for  4151.  to  accommodate  Philhps,  8r  Co.  ■  indon- 
lioa  of  ^d  it  to  their  bankers  for  value,  and  became  bankrupts;  the  bankers  knew  it 
■ome  par-  to  be  an  accommodation  acceptance;  and  their  demand  against  Phillips  and 
aeofot  Co.  was3G5l.  only;  in  an  action  by  them  upon  this  acceptance,  it  was  held 
whom  the  (|,^j  (^^y  could  only  recover  the  2651. ;  and  they  had  a  verdict  accordingly. 
^"uaa.  8.  WiPFEpr  v.  Roberts.  H.  T.  1795.  I  Esp.  261. 

tee;  This  was  an  action  by  the  indorsee  against  the  drawer  of  a  bill  of  exchange 

Or  it  may  a';cepled  by  one  Yates.  Tbo  defence  set  up  was,  that  the  bill  was  an  ac- 
Si'  fth""^  commodation  one,  and  that  the  defendant  had  not  paid  fiill  value  for  it.  Lord 
niaintif  an  ^^'^y°^  said,  that  where  a  bill  of  exchange  is  given  for  money  really  due  from 
ledorsaa  '^^  drawee  to  the  drawer,  or  is  drawn  in  the  regular  course  ofhusineaa,  in  such 
koevr  itto  cases  the  indorsee,  though  he  has  not  given  the  indorsertbe  full  amount  of  the 
bean  ac-  bill,  yet  he  may  recover  the  whole,  and  be  holden  for  the  overplus  above  the 
comoddiJOD  gujn  really  advanced  to  the  use  ofthe  indorser.  but  when  the  bill  is  an  aoconw 
aoie'"and  tio<l8''°"'*">Bi  <"i^  ^^^  known  to  the  indorsee,  and  he  pays  hut  part  ofthe  k« 
thaihBoniT '"?'"^'i''*^'*<^^ '^^^  ^^'^^'"''/'^^'^^^'''h^  sum  he  has  actually  pttid  on  the 
gave   part    bill. 

ofthe  mo  9.  Scott  and  others  v.  Lifford.  H.  T.  1808  N.  P.  1  Campb.  246. 

■'T  ^^  Action  by  payee  against  drawer  of  a  bill  of  exchange.     It  appeared  A.  hnr- 

"j^'^iJj^,  ing  an  acceptance  due  to  plaintiffs,  wished  it  renewed.  Plaintiffs  assented, 
*  on  condition  that  defendant  would  draw  a  bill  upon  him  for  the  riame  anwunt; 
Bat  if  there  ^^^  bill  was  accordingly  drawn  and  accepted.  Defence,  fh&t  no  consideration 
fa«  a  lalua-  was  given  for  the  bill.  Lord  Ellenborough  held  the  bill  not  to  be  nn  accom- 
bla  Gonaide  raodation  bill,  inasmuch  as  there  was  no  consideration  between  the  payee  and 
ralioD  be-    acceptor.      Verdict  for  plaintilf. 

*"*«  and  '*'■    I-""'*  *■  CosGRiVE.  t;  T,  1809,  C.  P.  2  Taunt.  2. 

He^to"  of  ^'  appeared  in  this  case  that  the  defendant  had  purchased  of  the  plaintiff  n 
r  5jg  -i  horse,  warranted  sound,  and  had  given  a  draft  on  his  banker  for  the  price;  but 
a  bill  of  ei-  finding  after  that  the  horse  was  unsound,  he  immediately  olTered  to  return  the 
change,  it  animal,  which  the  plaintiff  refused  to  accept;  and  having  returned  it  to  the 
H  not  to  be  <]efendant,  the  latter  Bg'ain  sent  it  bach,  and  had  it  placed  in  the  plaintiff's 
coiuiderod  giable.  In  an  action  on  the  check,  the  jury  under  the  direction  of  the  judge, 
DHidBt'iDii  found  for  the  plaintifl.  On  a  role  nisi  for  tt  new  trial,  it  was  urged  for  the 
bill,  al-  plaintiff  that  whether  or  not  the  horse  were  sound,  as  the  planti If  declined 
thoagh  receiving  it  back,  the  defendant  could  not  resist  the  payment  of  the  price,  but 
there  be  must  resort  to  his  remedy  for  failure  of  his  warranty.  For  the  defendant  it 
noo«be-  wQ,  contended,  that  as  the  check  was  given  in  consideration  of  a'sound  horse, 
navea  and  ''  ''"'**i  °"  '''^  horse  proving  unsound,  be  void;  and  that  as  to  the  refusal  of 
drawer;,  thc  plaintiff  to  receive  back  tlic  horse,  the  offer  of  the  defendant  was  saSci- 
Or  it  may  en!,  and  that  the  defence  in  this  case  must  be  governed  by  the  pracCice  adopt- 
be  proved  ed  in  actions  for  goods  sold  and  delivered,  ivnere.  if  the  goods  are  proved  to 
that  iho  ],g  on  (Jelivery  inferior  in  quality  to  those  bargained  for,  and  the  purchaser 
OMnwhich  ^^^  offered  to  to  return  them,  the  courts  usually  nonsuit  the  plaintiff.  The 
Uw  billet   Court  fully   concurred  in  the  arguments  lor  the  deieodantj  and  being  of 
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opinion  that  the  plaintiff  was  Hirare  of  the  unsoundiieBB  of  the  horae  at  the  «"_<»'•  ™ 
time  of  sale,  made  the  rule  absolute.  See  Doug.  23.   Coinp.  818;  1  T.  B.133.  f  ""■  ™ 
)I.  MooGRiDCE  V.  Jones.  H  T.  18II.K.B.  14  Eo8t.486;  S.  C- 3         „'%^^ii^' 
Camp.  38.  resciaded. 

Drawer  asaiaat  the  acceptor  of  a  bill.     The  plaint itT  agreed  to  let  a  house 
to  the  defendant  for  21  j'cars,  and  in  consideration  of  500i,  (o  be  paid  by  three  Bnt  tba 
bills  to  be  drawn  by  the  plaintiff,  and  accepted  by  the  defendant,  agreed  to  ax-  mip  sa  1« 
ecute  a  leaae  for  that  term.     The  bill  in  question,  and  two  others,  were  drawn  ^^'"^  ^^'^ 
and  accepted  accordingly,  and  the  defendant  waa  immediately  let  into  posses-  ^'j^^^' 
sion;  but  the  plaintiff  afterwards  refused  to  execute  the  lease;  it  was  urged,  faij,^  0,0^ 
therefore,  that  the  consideration  had  failed.     But  Lord  Ellenborough,   and  af-  be  o{  ■  ap* 
terwordsthe  Court,  on  a  motion  for  a  new  trial,  held,  that  this  waa  no  defence  ciSe  liqm- 
lo  the  action;  that  the  defendant  was  bound  to  pay  the  bills,  and  might  have  ^'"^  ■- 
his  remedy  on  the  agreement  for  noD-execulion  of  the  lease.     See  Broom  v.  ""'■'''' 
Davis,  cited  7  East.  Rep.  480;  and  Fasten  v.  Butter.  "1  East.  Rep.  4Tfl.  and  j^^  ^^^ 
the  cases  therein  cited;  and  post,  tit.  Cross  Actions.  foroiiwDO 

12,  MoRG4.\  V  Richardson.  1  Campb.  40.  n,  cited  T  East.  483.  S.  P.  Recog-auwer  to 
nized  Farnsworth  v.  Geerard.  1  Carapb.  38.  Flbmimg  t.  Si.npaox.  M.  an  actiao 
T.  1806.  I  Campb.  40.  n.  Trs  v.  Gwvnne.  2Campb.  346.  onabillor 

To  an  action  by  the  drawer  against  the  acceptor  of  a  bill  drawn  payable  to  J"^^"'  ^^^ 
Ihe  drawer's  order.  The  defence  was,  that  the  bill  had  been  accepted  for  the  j-^^  ^icb 
price  of  som^  hams,  and  that  they  had  proved  to  be  so  bad,  as  to  be  almost  the  uutrn- 
unmarkelable.  The  sum  for  which  they  were  actually  sold,  was  paid  into  meot  waa 
court.  Lord  Ellenhorough  held  that  this  partial  failure  of  consideration  was  [  329  ] 
no  defence  to  this  action,  but  that  (he  defendant  must  resort  to  his  cross  action,  sivan  wars 
See  I  Esp.  43  ;  2  Camp.  63  ;   1  Camp.  377  ;  4  Camp.  119.  nnaonnd; 

13.  GRi--*T  V.  Welchmas.  M.  T.   1315.  K.  B.   16  East.  207.     Ledge  v.  _    .     . 

Ewer  T.  T.   1793.  Peake.  216.  Contra.  „J    ivan 

Payee  agaiast  maker,  on  Dote  for  G/.  of  three  years  standing  ;  defence,  J^^  ,a'.p. 
Grat,  ibat  it  was  in  part  for  an  apprentice  fee  ;  and  that  the  apprenticeship  was  prentica 
for  less  than  seven  years  ;  secondly,  that  a  ye.'ir  before  the  action,  the   ap-  fee,  and 
prcDtice  wag  discharged,  because  plaintiff  had  enticed  bim  to  commit  felony  ;  ^^*^ '?"  'P 
Graham,  B.  over-ruled  both  objections  ;  and  on  motion  for  nonsuit,,  the  court  ''^f'uT 
answered  to  the  first  objection,  that  the  apprenticeship  was  voidable  only,  \^l^  ji,, 
not  void  ;  and  on  the  second,  (hey  inquired  how  the  consideration  for  the  ap-  golTsd  lot 
preatice  was  reserved;  and  it  appearing  that  it  was  all  to  be  paid  at  the  time  miHcoadact 
of  the  binding,  but  that  the  note  was  taken  as  an  indulgence,  they  thought  that  >"  '"«  naa- 
decisive  against  the  defendant,  and  refused  the  rule.  ^''* 

!4.  PoPLEWELL  v.  Wilson.  H.  T.  1720.  K.  B.  I  Stra.  260.  ^.^^^  j^ 

A.  gave  a  note  to  pay  a  certain  sum  to  B,  for  a  debt  due  from  0.  to  B.  ;  ,,„g„  j„^ 
and  on  error  it  was  objected  that  the  debt  of  a  third  person  was  no  considera-  medial* 
lion,  but  they  affirmed  the  judgments  partiea,  thd 

15.  Seddons  v.  Stratford,  T.  T.   1794.  N.  P.  Peake.  215.  debt  ofa 

This  waa  an  action  by  (he  indorsee  of  a  note  agiunst  the  payee,  and  first,  ^^"^  ^'~. 
iadorser;  counts  on  the  note,  money  paid,  8lc.    It  appeared  the  consideraf  ion  ^".".' 
for  which  the  bill  was  first  given,  was  illegal ;  the  defendant  had  indorsed  the  ,M)sTBtioB.* 
bill  to  Clode,  who  was  aware  of  the  illegality  pf  (he  consideration;  and  Clode 
ofered  it  to  Cowley  in  purchase  of  some  goods,  but  Cowley  refused  to  trust  Alihongh  « 
him  unless  he  got  some  other  person  to  indorse  the  note.   Clode  prevailed  upon  note  b«  ori 
the  plaintiff,  and  then  Cowley  received  it.      Plaintiff  paid  the  monev  ;  it  was  «'aally  gU 
provcd  (hat  plainti.1  knew  the  illegality  of  the  consideration  ;  this,  the  defen-  1^'^  ^aoa- 
diiut  contended,  wasfatal  to  plaintiff 's  right  of  action;  but   Lord  XfiH^on  said  ,;j',.,i;gQ 
a  volunteer  who  boa  been  cotnpelled  to  pay  money  for  the  benefit  of  another,  yoi  if  ■  lo- 
cm  recover  it  from  the  person  on  whose  behalf  he  has  paid  it.     The  plaintiil  lantaor  pat 
was  compelled  to  pay  Cowley,  who  came  properly  by  the  note,   and  therefore  j""  "ama  w 

•  Or  a  moral  or  aveo  an  honorable  obligalion;  5  Tannt.  36;  S  TaUnt,  311 ;  would  iDf-  "  "*,  Vj*" 
lite  «« 11  debt  barred  hy  the  alalQto  of  liiouations;  Ld.  Riiyni.  389;  6  Mod.  30fl;  2  Bl.  ^'fj""™ 
R«p.  703.  or  adabtfroin  which  ihs  dFifendani  bos  been  reloa«id,  by  the  effoct  of  an  in- .  '""' "t" 
wlxnt  Ml,  or  baokriiplcy  aad  eorlificalej  Cowp.  290.  614;  1  T.  E,  715.  Ud  to 
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ii,  he  may  it  is  evident  Ihnl  plaintiff  can  recover  from  ihe  party  on  whose  behalfhe  paid 

''*j5°'""''^  the  money,  ^-c.  neither  parly  is  injured  by  it. — Verdict  for  plainltlT". 

L   JriJ    J  jjij    WheV    requisite    as    between    ISTEIIMEDIATE    PARTIES. 

amoont  JfonR.g  y  X^ee.  H.  T.  1 13 1.  K.  II.  Cilcil  Bavl.  397  ;  S.  C.  1  Com.  Rep. 
person  on  ^3.  S.  P.  McBEDlTH  V.  SiIOBT.  K  T.  HOl.'K.  D.  1  Sallt.  25;  S.  C.  by 
wtiosebe-  name  of  Mfbedith  v.  Chute.  2  Ld.Roym.  759.  Crowley  v,  CRonrnES. 
halfhepnid  2  Freem,  257.  KiNc  V.  Mii.soN.2  Campb.'S.  Liwbon  v.  Westo.v.  4  Eap- 
it,  inniiHC-  5e_  Rees  V,  Marhuis  OF  HEAoroRT.  QCampb.  674.  Wtatt  t.  Bulmeji. 
^m'^B        id      SEsp.  538. 

monaj  pai  j^  ^^  action  by  the  indorsee  against  the  maker  of  a  note  13  yean,  old,  the 
defendant  obtained  a  rule  nisi  to  set  aside  a  judgment  by  default,  on  an  affida- 
The  want  vil  by  a  third  person  that  lie  believed  the  dcfeniiant  was  swindled  ont  of  the 
ofa  conai-  note  ;  an  affidavit  was  produced  on  the  other  side  that  the  plaintiff  took  the 
''"'drf"  "  ""'*  60110  ^df,  and  gave  a  valuable  consideration  for  it ;  and  iho  Court  held, 
ifihaplata-'''^'^'*™^^*"'  '"'pfcperly  it  miplit  have  been  obtained,  a  tliiid  person,  who  took 
liff,  or  any  '^  fairly,  and  £ave  a  consideration  for  it,  was  entitled  to  recover,  and  discharg- 
intennedi.  cd  the  rule. 

ale  pa,ij  2.  CoLLiNs  V.  MiuTTV,  H.  T.  1707.  C.  P.  I  B.  &  p.  651. 

boiwcBn  Pfr  Eijrt,  C.  J-  No  evidence  of  wnnl  of  consideration,  or  other  grounB,  ta 
the'dafen-  '"^P*''"^''  "'<'  apparent  value  received,  was  ever  admitted  in  n  case  between  at- 
dnni,  took  acceptor  or  drawer,  and  a  third  person  holding  iho  bill  for  value,  and  the  rule 
the  l)i1l  or  is  so  strict  that  it  will  be  prc^umeil  that  he  does  hold  for  value  until  the  con- 
notn  upon  trnry  appear  ;  the  onii;  piobrin'U  Hcs  on  the  defendant.  If  tl  tan  be  proved 
1  valid  con  t],at  ihe  holder  gave  no  value  for  Ihe  bill,  then  indeed  he  is  in  privity  with  the 
sideraiion  jjj.^(  holder,  and  will  be  afl'ected  by  every  thing  which  would  aPect  such  first 
was  (!uo  holder.  This  doctrine  proceeds  upon  the  ari;iimeuliiin  ad  liotninem  ;  it  is  say- 
ing that  you  have  the  liile,  but  you  shall  not  he  heard  in  a  court  of  justice,  to 
Rvenai-  cniorce  it  against  good  faith  and  conscience  ;  for  the  purpose  of  rendering 
ilioughit  bills  of  BXfban^e  nogociable,  iho  right  of  property  in  them  pBMea  with' the 
can  be  bills.  Every  holder,  with  the  hills,  takes  the  property,  and  his  title  is  stamp- 
sjiown  iliul  ej.  ijpnn  Ihe  bills  themselves.  The  properly  and  th-^  posHfiBsion  are  insepara- 
t  fl  k  w"  '''^'  "^'''^  '''"''  necessafy  to  make  them  negociahle;  and  in  this  respect  they 
of  the  ina-  di"cr  essentially  fi-om  goods,  in  which  the  property  and  possession  may  be  ia 
dequacy  ol*  diil'erent  persons. 

couslderj-  3.  Charles  a.vd  another  v..  HARsrE_v.  E.  T.  1803.  C.  P.  1  Taunt.  224. 
Jjo"  "  'ha  S.  P.  Smith  v.  K.sos.3  Esp.  46. 

came  bold-  '^*'  *"*  *'^''<*"  V  "'*'  indorsee  against  the  acceptor  of  a  hill  of  exchange  ; 
^  the  dcfcncb  was,  that  the  defendant  accepted  it  for  the  use  and  accommoda- 

tion of  the  drawer,  and  without  consideration  ;  and  that  the  indorsement  to 
Hence  ilii  liie  plainlifTs  was  made  atler  it  became  due,  and  with  their  knowledge  that  the 
no  answer  defendant  received  no  consideration  for  it.  The  question  came  before  the 
to  an  oc-  Court  on  demurrer  to  the  pleadings,  when  the  Court  said,  we  must  suppose, 
tion  bj  an  ^  (j,g  pleadings  do  not  show  to  the  contrary,  that  (  he  plaintilTa  were  bona  fidt 
Mttinsian  '"''''^'■^i  *""'  "^  such,  are  clearly  entitled  to  recover  against  the  defendant, 
f  331  I  who,notwithstandinghe  may  havereceivednoconsiderationforhisacceptance 
scocpior,  f">s  ''y  affixing  it  to  the  bill  enabled  the  drawer  to  raise  money  on  his  credit. 
that  it  was  And  aa  to  the  circumstance  of  its  being  negociated  atler  it  became  due,  we 
an  aocom  see  no  good  reason  why  the  bill  might  not  bo  well  transferred  after  that  pe- 
?ii^'"'T  ""'^  i  '*  "'*'  the  defendant's  own  neglect  that  the  bill  remained  in  the  world 
iliat  'he  "*^*'  '*  ^"^  "^"^^  ^"  "•*  whole  the  defendant  will  sustain  no  injury  by  our 
plainiiff  decision  against  him  ;  for  had  he,  instead  of  making  a  promise,  actually  ad- 
was  coini-  vanced  the  money  to  his  friend,  he  would  have  been  situated  precisely  as  he 
zant  of  the  is  at  present.— Judgment  for  plaintiff.   See  1  Campb.  19;  1  Sfro.  264  ;  3Esp. 

ra«l.  47. 

4.  PATEBaon  V.    Hahdacre.  M.   T.    1769.  K.  B.  4  Taunt.  !14.     Stro.vc- 
y"'^=*  '  ITRARM  V   LUKVN.  M.  T'  IIGS.  1  Esh.  389. 

ba  shown  ^°  ''"  action  by  indorsee  against  acceptor,  the  defence  was,  that  an  agent 
■nd  noiien  employed  by  defendant  (o  gel  the  bill  discounted,  had  appropriated  it  to  his 

own  use,  and  absconded;  it  was  urged  upon  this,  that  plaintitTwas  bound  to 
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prove  how  he  got  the  bill,  nnd  whnt  consideratioD  he  gave  for  it;  he  was  no(  todisr°*»_ 
prepared  wilh  auch  proof,  and  was   allowed  to  lake  a   verdict   subject  to  'he  ™|^'j''^^"''* 
question,  whether  ho  waa  bound  to  give  it;  and  on  a  rule   nisi  for   a  iion3uil,  dl'ut ground 
on  this  ground,  and  time  lo  consider,  the  Court  held  that  where  a  defence  on  ha*  been 
the  ground  of  the  bill  having  been   lost  or  found   is  eontcmplatcd,  it  wad   in- duly  gives. 
cumbent  on  the  defendant  .to  give  dictinct  notice,  to  the  plainlitT  that  such 
proof  would  be  called  for  at  the  trial;  and,  because  no  auch  notice  had  been 
given,  the  rule  was  discharged. 
&.  Gramt  v.  Vauouan.  T.  T.  !1764.  K.  B.  3  B  Bnrr.  1516.  S,  P.  HmTON'a 

CASE.  2  Show.  235.  OrihehiU 

This  wa»  an  action  on  a  note  payable  to  bearer,  which  had  been  lost,  and  °'  ""'^  ^^ 
ciroeto  plaintilTa  hands  for  valuable  consideration.  Per  Lord  -Wa n3 field.  P^J^'^''^.  '" 
It  is  but  just  end  reasonable  (bat  if  the  bearer  brings  the  action,  he  ougnt  to  ' 

to  eatitle  himself  to  it  on  a  valuable  consideration,  and  strictly  prove  his 
coamg  by  it  bona  fide.    See  Chit.  BilU.  147.  6/A  edi/.;  3  B.  &  C466;  4i(i  330. 
6  DuKCAiv  V.  Scor.  M,  T.  1807.  N.  P.  I  Camp-  100. 
Action  b^  indorsee  against  tbe  maker  of  a  bill  of  eschange.     Picas,  nonor  lins 
mwBuit,  and  the  statute  of  limitations,     Replication  to  the  last,  that  plaintifTbeen  ob- 
bad  been  out  of  (be  realm  ever  since  the  cause  of  action  accrued.     Evidence  tained  un- 
of  defendant's  hand  writing  ,  &o.  was  given,  and  that  when  the  bill  wag  shown  ^"^  dorew. 
to  defendant  with  the  indorsement,  he  said  be  kneiv  the  bill  was  not  paid. 
■  Defence  that  the  defendant  gave  drawees  notice  not  to  pay,  as  there  was  no 
consideration  given  for  tbe  bill      It  appeared  that  the  defendant  had  been 
induced  to  put  his  name  to  it  under  duress,  and  through  fear  of  being  mur- 
dered*     Defendant's  counsel  contended  that  plantift',  under  such  circum- 
tt&Dcea,   must  show   aome   consideration  for  the  bill;  to  which   Lord  Etlen- 
hmougk  assented,  and  said  the  defendant  was  not  a  free  agent  when  he  drew 
the  bill,  and  in  the  absence  of  such  proof  plaint itf  must  be  nonsuited. — Plain- 
tiff 4oi»uited,  r  332  1 
{C)Whe"i  h.leoality  op  vitiates.                                      ,'■  ' 
<a)  Bit  common  law.                                                        Whenever 

1.  Gdichako  v.  Roberts.  M.  T.  1763.  K.  B.  I  Bi.  Rep  445.     Scott,  v.  ,i,b  defei.. 

GiiLMORE.  3,  Taunt.  226-  dnniHoi 

In  an  action  on  a  note  of  hand,  the  defendant  gave  in  evidence,  thai  the  liberty  to 
note  was  obtained  upon  a  smuggling  consideration;  on  which  the  jury  found  'p'*'  "" 
KTerdict  for  him.     On  a  moltoo  for    a  new  trial,  a  rule  to  show  cause  *'""* cnljij  "„' 
granted;  and  The  question  being  afterwards  compromised  between  the  parties,  [jo^  „,  , 
Lord  Mannfield  took  it  up  again  mero  motn;  and  declared  that  it  was  the  clear  defenee,  hs 
Opinion  of  the  whole  Court,  that  on  this  action  an  illegal  consideration  might  may  nl.-o 
be  set  up  as  a  defence;  for  every  creditor  ought,  injustice,  lo  prove  the  con-"^'J«"  th"! 
■ideralionon  which  his  contract  is  founded,  and  though  the  law  allows  '•"'■•^i' j„g"™'" 
and  notes  to  be  pntaa  f.icie  evidence  of  a  good  consideration,  without  proving  ^^^  \\\taA\ 
it  on  the  part  of  the  plaintifT,  yel  it  ought  not  to  preclude  the  defendant  from  as  thnt  it 
showing  that  the  considerolion,  in  fact,  is  a  bad  one.    ■  See  posi,  tit.  "SniMg-  was  fur 
Kay."  •  ,  Biiiuggling; 

2.  Wallace  vHARnACHE.     M.T.  1(J07.     1  Camp.  4.5.  S.  P.  CoT.r.iN=i  vOr  com- 
Blantem.  E.  T.  1767.  0.   P.  2  Wils.  347.      Drice  v.  Irerson.   E.  T.  pyj.  poandnig  « 

2  Esp.  643.  eonlm.  pro.ecn- 

A.,  the  bona  fOe  holder  of  a  bill,  on  which  B.,  the  pa>ee,  had  forged  the  ;jo„. 
accepance  of  C.,  gave  it  up  to  B.     Upon  a  statement  of  the  circumstances,  q^  j'„  ^^^_ 
Tie  received  from  him  a  bill  accepted  by  D.,  without  consideration.     Held,  .y gratia n 
that  A.  might  recover  against  D.,  unless  a  bargaining  to  at  lie  a  prosecution  ornb:<iui»- 
ferthe  forgery  could  be  owed.     See  3-  P.  Wms.  279.  ing  from 

3  Pool  v.  Bocsfiei.d.   M.  T.  1807.  N.  P.  I  Camph.  5-5.  "J'^'^R  '"'« 

Payee  against  the  acceptor  of  a  bill,  drawn  by  M.  on  llie  dcFend.-mt,  in  fa-  ^™^  "^^ 
voniof  plaintiff.  M.,  on  beinircalled  as  a  wilness,  proved  that  it  had  beenggfond^n, 
agreed,  that   on  the  witness   undertaking   not   to   move  the   Court  of  K.    B.  for  a  mia 

•  Bni  ire  have    seen  that  the  aecarity  fot  the  fair  enpenses  of  the  prosoculion,  agreed  to  ^mea 
1m  (ilea  KX  the   TecomiBaadation   or  the  Court  of  quailer  leuious,  by  a  defeiidaot  who  '^o'"- 
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against  the  plaintiff,  that  he  might  aoswer  the  matters  of  an  affidavit,  the  lai" 

ter  had  conacntcdto  discharge  the  dercndant,  the  acceptor.   Lord  ElUnborvgh 

held  the  contract  to  be  corrupt  and  invalid,  and  no  answer  to  the  action. 

[  333  ]  4.  HiRDiNG  V  Cooper.  M.  T.  1817.  K.  B.  I  Stark.  4G7. 

BbI  ifihero     The  bill  of  exchange  in  this  case  had  been  given  by  the  friend  of  a  dis- 

be  >  civil     charged  insolvant,  in  compromiue  to  a  creditor,  and  for  coate,  wilh  cenaent  of 

ual  pro        the  plnintifl.  that  an  indictment  againet  the  inaolvant  should   be  qaashed;  no 

ceediDg,      evidence  was.  however,  adduced  to  show  the  compounding  of  the  proaecution 

•nd  ibe  bill  to  have  been  part  of  the  agreement.     Lord  ElUnborovgh  said,  a  stipulalion 

or  note  be  to  drop  the   prosecution  would,  without  doubt,  have  been  illegal;  but   if  tbs 

only  ippli   pj^.ji  fig[j[g  only  were  compounded,  and  plaintiff  chose  afterwards  to  forgo  the 

f'^gj^jj"  prosecution,  (he  transaction  was  not  illegal;  and  there  being  no  evidence  that 

will  bfl'«a    the  costs  oftbe  prosecution  werementiooed  during  the  negotiation,  or  included 

lid.  in  the  amount  of  the  bill,  or  that  there  waa  any  stipulation  for  dropping  the 

proaecutioD.  the  plantiS*  had  a  verdict. 

6.  PiLKiNGTov  A   Green  and  anothbr.  E.  T,  1800.  C.  P,  2  B.  &,  P.  I5t. 
So  a  bin         ^gumpail  by  an  indorsee  against  the  makers  of  a  promissory  note.     It  t^ 
given  to      peared  that  Greon  one  of  the  defendants,  having  been  taken  into  custody  on 
S^h"^  '    '^  conviction  by  the  commissioners  of  excise  in  certain  penalties  and  on  a 
from  cw     warrant  directed  to  an  excise-officer,  to  "  take  and  arrest  the  body,  &c.  and 
tad;  for  pe  forthwith  to  carry  the  same  to  the  gaol,  ^c,  where,  &c,,  and  the  same  toge- 
naltiesuQ    iher  with  &c.,  there  to  deliver  into  the   custody  of  the  said  gaoler  or  kee- 
doT  the  ei   pep  of  the  aaid  gaol   or  prison,  until  he   shall   astisfy  or   pay,  &c."     Green 
^'"5i  ih™     ''eing  incapable  of  paying  these  penalties,  gave  to  the    officer,  among  other 
comenL  of   ""^^^i  t^^^  which  formed  the  subject  of  this  action,  and   was  discharged  oHt 
ths  com      of  custody.     The  commisisoners  afterwards  sanctioned  this  act  of  the  officer. 
tDtBiooan;      The  plaintiff  had  a  verdict,  with  liberty  for  the  defendant  to  move  to  entei 
8  verdict  in  his  favour.     On  motion  for  that  purpose,  the  defendant's  counsel 
endeavoured  to  destroy  the  plaintiff's  right  of  action,  on  the  ground  that  the 
discharge  of  the  officer  being  illegal,  the  note  waa  given  without  considera- 
tion, and  they  cited  Love's  case,  Salk,  28.  where  it  was  determined  that  a 
sheriff  cannot  discharge  a  person  from  execution  under  a  capiat  ad  salisfacien- 
duiR,  and  contended  that  the  approbation  of  the   commissioners  would  not 
make  that  legal  which  was  ipsa  rtatura  contrary  to  law .     But  Eldon  C.  J.  was 
of  opinion,  that  as  the  ratificatiea  of  the  officer's  act  was  given  by  the  per- 
sona mainly  interested  in  the  caption,  the  discharge  was  sufficient   considera- 
tion for  the  note, — Po»Ua  to  (he  plaintiff.     See  IG  East.  29?, 

6.  Sugars  v.  Brinkworth.  T,  T.  1814.  K.  B.  4  Campb.  46. 
Or  Bven,  ii      The  defendant  had  been  convicted  in  excise  penalties  to  the  amount  of 
"^t'th'  ■       ^'""■'  ^""^  plaintiff,  a  supervisor,  had  a  writ  to  levy  the  amount.     The  plamliff 
BDpraba^      took  the  defendant's  note  at  two  months   for  the  sum  ;  and  (hough  he  had  no 
lion  woald  previous  authority  from  (he  commissioners  to  take  it,  they  approved  of  it 
bii  legal,      when  informed  of  the  fact.      For  the  defendant  it  was  urged,  that  (here  might 
be  great  abuse  if  the  taking  of  n  note  for  penaKica  were  silowed;  but  Lortl 
[  334  ']     EUenboTougk  held  that  (he  absence  of  evidence  to  show  that  the  plainliB  had 
taken  improper  advantage  of  the  defendant's  situation,  the  former  was  en- 
titled to  recover. — Verdict  for  plaintiff. 
A  promli  7.   Brf.tt  v.  Close.  M.  T.  1812'  K.  B,  16  East.  293. 

aorj  nots        \  person  having  a  balance  certified  against  him  as  a  receiver,  an  altach- 
"™"  *"  \    ment  issued  upon  it  out  of  the  Court  of  Chancery  and  he  was  taken  under 

liver    ^^^  attachment,  and  in  order  to  obtain  Uberation  of  his  person,  gave  (wo  nolea 

inCbuica  for  the  amount  of  all  (hal  he  was  liable  to  pay,  which  the  other  party  agreed 
^iacosto  to  accept.  The  queatiOn  now  raised  was,  whether  such  notes  were  illegal  io 
dyfornon  respect  of  the  consideration,  that  consideration,  as  it  waa  Ba id,  involving  a 
payment  of^jgnje^pt  ^.f  Coyrt  Per  Cur-  This  process  ahhough  criminal  in  its  form, 
eartifiad  a  *^°°^  convicted  before  them  for  ill-lrealing  his  pariah  apprentice,  for  which  the  pariah  oQi- 
'     '  '         '         '  '  '  '        '  )   alahite  38  Geo.  3.  c.  67;  and  Ihe 


ireditor  by   , 


andforC8r"!'*'''8of  «'''i'^''»8'='"'i'y  ""  consUwad  iiy  iho  Court  in  abdloment  of  the  period  of  in  .    . 
taia  «a«U     •onoiBni,  to  which  ha  woald  otherwise  have  been  lenlenced,  it  legal;  antt,  vol.  ii.  p.  41' 
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is  id  reslily  civil  as  (a  all  purposBB  for  which  it  was  sued  out  by  the  party,  and  (|o  piocore 
aimilar  to  an  attachmeat  Tor  non  per-Tormance  of  an  award,  which   although '"1*^"    . 
criminal  in  its  form,  bciDg  for  the  attainment  of  a  civil  natisfaction,  haa  been  °^]'|?^^l'' 
all  along  treated  as  a  civil  process.     Then,  it  ia  argued,  that  this  is  nudum  Jhoaiheei 
faclam,  io  as  much  as  the  other  parties  to  the  suit  are  not  bound  by  it,  but  uin  other 
that  does  not  show  il  to  be  nvdum  factum,  although  perhaps  it  is  a  bad  bargain,  purtieii  in 
because  the  party  doea  not  reap  all  the  benefit  he  might  expect  from  it,  but  leresied  in 
remaioB  liable  lo  bo  taken  again.     But  no  person  complains  of  this  as  a  con-  """  '""^V 
tempt  of  court,  or  aa  fraudulent  in  its  intention ;  nor  is  it  suggested  that  there  |,;q,  '^„g  ^ 
is  the  least  shadow  of  complaint,  by  any  of  the  parties  interested,  on  which  aox  parties    - 
the  Court  of  Chancery  is  likely  to  animadvert.     As  to  the  sum  given  to  cover    [  fl35  1 
the  costs,  the  parties  were  obliged  in  that  stage  of  the  proceediiigs  lo  take  it  to  tacli  1i 
at  hazard  for  an  unascertained  sum,  which  would  only  be  good  for  the  .real ''"^^'o" 
amount  when  attcertaiited,  and  nothing  is  staled  to  show  that  the  party  has  "J"'  '! 
refused  to  allow  for  the  surplus.     See  Salt.  28!  Velv.  197;  2  Show,  19;  2^"*  ,    f 
Lev.  203;  1  T.  R  2G6.  3  id,  23;  4  id,  316;  1 1  East.  48;  14  id.  468.        t^  no W 
[b)  By  »Uilate^     1.  By  gaming.  wasiaora 

I.  Bjthe  16  Car.  2.  c.  7.  b.  3.  it  is  enacted,  that  if  any  person  or  persons >>">n  «!■<■ 
riiall  play  at  any  of  the  games  enumerated  in  the  act,  and  shall  lose  any  gum  Talani  to 
or  Boma  of  money,  or  other  thing  or  things  ao  played  for,  exceeding  TOOL,  at  ^^m  " 
any  one  time  or  meeting,  upon  ticket  or  credit,  or  otherwise,  and  shall  not  pay  q.  {g  cu. 
down  the  same  at  the  time  when  he  or  they  shall  so  lose  the  same,  the  party  2.  stl  teen 
or  parties  who  loselh,  or  shall  lose  Ihe  said  monies  or  other  thing  or  thing!!  so  Htiei,  nha 
played  or  to  be  played  for,  above  the  said  sum  of  1 001.,  shall  not,  in  that  case,  "'*'' "'"'" 
be  bound  or  compelled,  or  compellable  to  pay  or  make  good  the  same,  but  Ihe  ^']  "'','"''' 
contract  and  contracts  for  the  same,  or  for  part  thereof,  and  alt  and  singular  [q  ggf^re 
judgments,   statutes,  recognizances,  mortgages,    conveyances,    assurances,  anj  anm  or 
hoods,  bills,  specialities,  promises,  covenanrs,  agreements,  and  other  acts,  money  ex- 
deeds,  and  securities  whatsoever,  which  shall  be  obtained,  made,  given,  ac-'^^^^'"S 
koowledged,  or  entered  into  for  security  or  satisfaction  of  and  for  the  same    ?  { 
or  any  part  thereof,  shall  bo  utterly  void  and  of  none  efiect.  void.''^'  "* 

By  9  Anne,  c.  14.  s.  1.  it  is  enacted,  that  all  notes,  bills,  l^c.  where  Ihe 
whole  or  any  part  of  the  consideration  shall  be  for  money,  or  other  valuable  Bai  the  S 

Anne  dqIj 
*  Aadputsedaction  iiaK<<od  conaidemlion;  2  P.  Wma.  432;  Forr  IGSiSWils.  339;  applies  lo 
bM  not  aa  ngreenient  for  fature  illicit  cohabilation;  see  IG  Vei.  282;  S  M.  &  S.  463;trrirfcn 
Btn.  1S68;  2  P.  Wma.  432;  2  Will.  3B9;  Amb.  641 ;  Cowp.  742;  Forr.  tfiS,  4  B.  &  A.  coutrBctB. 
<I50;  mea  pott.  lit.  "  Seduction;"  or  in  restraint  or  marriage;  or  procnralioD  of  niarritge; 
•r  a  recaminendBtion  (o  an  unvendible  office;  Bra.  C.  C.  1 14;  lee  post  lit.  "  OHtce,  Sale 
of;"  or  a  wtigar  eoacerniag  a  branch  of  Ih?  pnblic  revenae;  2  B.  &  P.  130;  2  T.  K.  610; 
•r  an  J  slipulaiion  painful  to  the  feelingi  of  others;  Cowp,  T2S;  or  in  genernl  rcBlrainl  of 
trade;  po<L  tit.  •'  Bond  and  Contract;"  3  T.  R.  SSI;  post.  til.  Wagar;  or  given  for  the 
Mgning  of  ■  bankropla  cerlilicBle:  sole,  vol,  iii.  p.  S33;  or  withdrawing  a  petilioa  against 
(I;  otjoiniog  in  the  acoBplanca  of  an  illegal  composition;  id.;  or  given  to  a  comniinioner 
who  it  also  a  cierlitor,  ante,  vol.  iii.  p.  BG4;  Bat  if  a  credilor  oFa  trader  agree  lo  soe  oat 
a  commiasion  of  bankrupt  egsinst  him,  on  receiving  fiom  a  friend  of  the  trader  a  compiiai- 
tion  for  bis  debt,  EDch  cantruct  is  n  ^ood  consider.ilinn  for  a  bill;  ante,  vol.  iii.  p.  878.  A 
bill  ginn  lo  Ibe  parish  officer  as  an  indomnit)'  againat  Ihe  futnre  cipense  of  a  bastard  child 
is  vaid;  ante,  p.  192.  but  a  nolo  given  fsr  an  apprentice  fee,  though  iba  term  be  for  a 
Jen  period  than  seven  jeara.  ia  valid;  Granl  v.  Wiitshmno,  ante,  p.  329.  So  whtn  a  cre- 
ditor hai  acceded  lo  adeud  of  composilion,  it  is  not  illegal  to  obtain  a  bill  or  note  rrom  a 
Ihird  person  as  security;  6  T.  R.  146;  even  although  it  may  sccelctate  the  pnjmant 
of  hii  parlion  of  tha  composition,  provided  it  bo  not  obtained  hj  a  private  sti- 
patation  in  fiand  of  the  oiher  creditors;  4  East.  372;  for  if  tbere  be  a  secret  ar< 
nagemoac  for  more  than  (he  composition  money  from  a  third  person,  and  the  third  per- 
son pay  Ihe  moDej,  he  cannot  recover  apon  any  bill  or  note,  the  debtor  mny  give  him 
lor  re-imbuT*einenl;  1  Stark.  339;  ihuugh  the  creditor  may  have  been  ladncad  originally 
10  tnisl  the  deblor  npon  a  representation  by  snch  third  person  of  his  responsibility,  and 
refaied  to  consent  to  Ihe  composition.^  wit  hoot  such  additional  seCDrity;  see  these  cases 
abridced,  post.  tit.  Composition  with  Crudilors. 

t  The  mlea  as  lo  the  right  of  objecting,  to  the  legntity  of  the  conaide rations,  on  account 
of  it!  contravening  some  statntory  ensctuienl,  are  the  same  ns  those  declared  lo  be  illegal 
at  common  law,  nolesa  the  atatnle  expressly  declarea  thai  the  bill,  &c.  shall  ba  invalid  in 
ibabsndaetttiofdioHaJiife  bolder;  1  Stark,  SSS;  2  Esp.  SBS. 
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thing,  won  by  gaming  or  playing  at  cards,  dice,  tables,  tennis,  bowls,  or  other 
came,  or  hy  betling  on  the  aides  of  sucii  as  gii.iiiG,  or  for  re-pa)'ing  any  money 
knowingly  lent  for  such, gaming,  or  lent  at  liio  time  nnd  place  of  such  play  to 
any  pcraon  that  shall  play  or  bet,,  shall  lie  void  to  all  inlenis  and  purposes. 
2.  RomNsoN  V.  ItLAKD.  M,  T,  1760,  K.  B.  2  Burr.  1077. 
"^bir*^*™        A  declaration  ia  an  action  of  oisumpait  contained  three  counts:  the  first 
note  E^ven  ***  "^P""  *  ^'"  °^  eichange  drawn  at  Paris,  by  Sir  J.  B.,  on  himself  in  Eng- 
for  Doaej    land,  for  .the.Bums  of  672f.  sterling,  payable  to  (he  order  of  the  plajntJtf  10 
loat  at  play  days  after  sight,  and  accepted  by  the  daid  Sir  J.  B,     The  second  count  was    , 
and  inoneyfor  700/,  monies  lent  and  advanced.     The  third  count  was  for  monies  had 
lent  ai  iho  (,„d  received,  and  the  plainlifT'e  damage  was  laid  at  800i.     At  the  trial  a  ver- 
Dlace'iif      ^'*^*  "^^  found  for  the  plaintifl*,  and  672i,  given  for  damages,  subject  to  the 
play,  is       opinion  of  the  Court  on  the  following  case.     The  bill  of  exchange  was  given 
void.'  at  Paris,  for  SOOf,  there  lent  by  the  plaintiS"  to  Sir  J.  B.  at  the  time  and  place 

£  336  ]  of  play;  and  for  3731.  more  lost  at  the  same  time  and  place  by  Sir  J.  B,  to 
the  plaintiir  at  play.  The  play  waa  fair,  and  there  was  not  the  least  imputa- 
tion on  the  plaintiff*.  The  question  was,  whether,  under  these  circumatances, 
the  plaintiff  was  entitled  to  rctover.  Per  Cur.  The  defendant  has  objected, 
that  the  consideration  of  the  bill  of  exchange  is  wholly  money  won  and  lent 
at  play;  therefore,  by  force  of  the  writing,  the  plainlifT  cannot,  by  the  law  of 
England,  recover  upon  it,  such  security  bein^;  utterly  void.  The  bill  of  ex- 
change is,  as  a  security  void  (being  for  a  gaming  debt)  both  in  France  and 
England,-  we  may  therefore  lay  the  bill  of  exchange  out  of  the  case.  It  ia 
perfectly  clear  the  plaintiff  cannot  recover  on  that  count.  Aa  to  the  second 
queatioD,  the  other  counts  for  money  had  and  received  to  the  plaintifi^s  use, 
and  for  money  lent  and  advanced  to  him,  we  think  it  incontrovertibly  evident 
that  neither  for  the  money  won  at  play  or  the  money  lent  can  an  action  be 
sustained. 

3.  Hesdebson  v.  nEVso-f,  T.  T.  1820.  Ex.  8  Price.  281.  S.  P.  Botter  V. 
BiMPTON.  T.  T.  1748.  K.B.  7  Mod.  3.^)4;  S.  C.  2  Stra.  1155. 
AsajsinM       This  was  an  action  by  the  holder  against  Jhe  acceptor  of  abill:  the  jury 
lor  '"Tia '*'"""^  for  the  defendant,  on  the  ground  that  it  arose  out  of  a  gaming  transac- 
.«he' hands    ''""'     -^  '''•'^  beitig  obtained  to  show  cause  why  the  verdict  should  not  he  set 
lofa  bona    aside,  as  the  debt  accruing  on  the  bill  to  the  plaintiff  was  bona  fide,  and  for  b 
Jide  holdar.  valuable  consideration,  it  appeared  that  the  bill  was  drawn  by  a  person  who 
was  an  entire  stranger  to  the  acceptor,  and  to  the  person  for  whoso  benefit 
it  was  afterwards  accepted.     It  was  made  payable  to  the  drawer,  and  was, 
after  being  generally  indorsed  by  him,  delivered  over,  before  acceptance,  to 
the  person  who  prevailed  on  him  to  drow  il,  and  by  (hat  person  given  to-  the 
party  for  whose   benefit   it  waa  ultimately   ncceplcd.      It  was  afterwards   ac- 
'        cepted  by  the  drawee,  and  delivered  by  him  to  a  person  to  whom  the  acceptor 
had  lent  money  at  play,  and  fur  that  consideration.     It  then  got  into  the  handa 
of  other  persons,  who  were  partners  in  trade,  and  was  by  them  indorsed  and 
paid  over  to  the  plainli^Ts  for  a  valuable  consideration,  without  notice.     The 
Court  held  it  to  be  within  the  statue  of  9  Anne,  c.  14.  b.  1 .  on  the  ground  of 
the  acceptance  being  the  act  which  gave  lo  the  bill  its  efiicacy  as  a  negociable 
instrument,  and  completes  it  as  a  perfect  instrument;  and  that  the  statute  in- 
cludes acceptances  of  bills  drawn  without  any  consideration,  although  the 
words  are  ^iven,  granlerl,  drawn,  or  eiUfred  into;  therefore  the  plaintifls  were 
not  entitled  to  recover  against  the  defendant. — Rule  discharged.     See  Wil- 
mot's  Notes,  194. 

4.  Edwards  v.  Dick.  H.  T.  1821.  K.  B.  4  B.  &  A.  212. 
^h^in^"  Action  on  a  bill  drawn  by  the  defendant  on  A.  B.,  payable  to  defendant's 
f  .  order,  and  indorsed  by  him  to  plaintiff.  Defence,  that  the  defendant  drew  the 
dnned  for  '''"  *"''  money  won  by  him  of  A.  B.  at  play.  Jioyly,  J.  thought  this  no  de- 
■  valuable  fence,  because,  by  indorsing  the  bill,  defendant  affirmed  it  lo  be  free  from  ex- 
[  337  ]  ceplio'n,  with  which  this  defence  was  inconsistent,  and  rejected  the  evidence, 
coniidera.  — Verdict  for  plaintiff.  On  motion  to  enter  a  nonsuit,  the  Court  said,  We 
tioji  Is  a     must  refuse  the  rule.    The  first  section  of  the,  9th  of  Anne,  c.  14.  enacts, 
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''  ihat  all  notes,  bills,  bonda,  judgnienia,  mortgagea,  or  other  securities  or  con-  *'"J  pw 
Te_vancc3  whatsoever,  given,  granted,  drawn  or  entered  into,  or  executed  by"""'  ''*  . 
my  person  or   persons  whatsoever,  where  the  whole  or  any  part   of  the  '"m*"  wfJ ^^'j » 
sideration  of  such  conveyances  or  securities  shall  be  for  any  money,  or  other  ijfm  aeaioit 
VBluable  thing  whatsoever  won  by  gaming,  &c.,  shall  be  utterly  void,  frustrate,  the  dtawat 
and  of  noQC  etTect  to  all  intents  and  purposes  whatsoever. "     Now  the  words  and  indor 
of  ihia  statute  are  very  strong ;  but  if  we  understand  the  language  of  the  le-  ".'■  ^"^  '* 
gislalure,  with  reference  to  the  object  which  they  had  in  view,  n'l.  the  pre-"     J 
ventioa  of  gambling,  we  shall  find  that  the   pohcy  of  the  slatule  of  Anne  woa  fe|fce^llat 
to  prevent  any  sei:urity  given  for  the  payment  of  a  guming  debt  being  enfor-  ihe  bi  II  web 
ced  against  the  loser;  and  thcreruve  neither  the  drawer,  nor  any  person  claini'  accepted  io 
ing  under  him,  can  maintain  such  an  action  as  the  present  against  the  accep'  d»cbatge 
lor.      Thecaso   of  liowyerv.    Hampton  (2  Stra.  115.)   falls  within   this   '^^^•fl^^^^^'^ 
The  cases  on  the  Statute  of  U usury  follow  the  same  principle;  for  although  ^p^^  ^^    " 
(he  case  of  Ackland  v.  Pearce  (2  Campb.  599.)  has  been  cited  as  an  instance  piaj,  for 
in  which  it  was  held,  that  a  bill  of  e.ichangc  is  void  in  the  hands  of  a  bonajide  saeh  ■  caia 
indorsee,  if  drawn  in  consequence  of  an  usurious  ogrcemeni  for  discounting  is  "oi  "''*> 
it,  althotigh  the  drawer,  to  whose  order  it  was  payable,  was  not  privy  to  such  '"  '"*  F"'' 
agreement,'  yet  the  principle  upon  which  we  intend  to  refuae  the  rule  is  sup-  ^°t 
ported  by   that  docisinn.      Let  us  look  to  the  facts  of  that  case,  and   our  con- 
slrucCion  of  them.     Tlio  acceptor,  who  wanted  to  borrow  money,  applied  to 
the  drawee,  who  drew  a  bill  for  3BG/.  which  waspassed  away  by  the  acceptor 
for  an  usurioas  consideration,  and  afterwards  fell  into  the  hands  of  a  third      , 
person,  by  whom  the  action  waa  brought  against  the  drawer;  but  in  that  case, 
Bubstantially,  the  drawer  and  acceptor  were  the  same  persons,  and  the  plaintifT 
claimed  in  cllect,  though  not  in   form,  (/iroiij>:A  the  ptrsoia  njfedcd  by  Ihe  iisa- 
rioui  contracl.     I'ut  the  role  of  law  goes  no  further,  it  beinj^  tlie  established 
practice  not  to  construe  the  words  of  a  statute  so  as  to  extend  them  beyond 
the  mischief  contemplated  by  (be  act,  where  such  construction  would  be  inju- 
rious to  tho  inlereala  of  third  persons,  which  would  be  the  case  here,  if  we 
were  to  hold  this  to  be  a  good  defence,  because  we  should  be  enabling  the 
defendant  to  keep  in  his  pocket  the  money  won  at  play,  aiid  be  Ihtreby,  in 
direct  violation  of  the  policy  of  the  act,  doing  an  injustice  to  an  innocent  par- 
ly, and  protecting  an  individual  whom  it  was  the  intention  of  the  legislature 
to  prevent  from  obtaining  money  by  means  of  gaming.     Here  being,  there- 
fore, no  decided  case  with  reference  to  bills  tainted,  as  between  the  plainti^ 
lad  defendant,  with  illegality,  either  with  respect  to  gaming  or  usury,  milita- 
ting against  our  present  view  of  the  case,  and  resting  our  decision,  moreover,    [^  333  -j 
on  the  reasons  we  have  already  given,  we  must  declare  Ihe  acceptance  void; 
W  hold  that  the  derciidani,  against  whom  a  verdict  was  given  at  the  trial, 
muat  be  responsible  for  the  amount  of  the  bill, — Rule  refused. 

2.  Bytuury.   See  linle,  vol.  Hi.  p.  380;  and  post,  lit.  "  Vsvry." 
1.  By  the  12Anne,Btat,  2.  c.  16.  it  is  enacted,  that  no  person  or  persona  All  com- 
whatsoever,  upon   any  contract,  take,  directly,  or   indirectly,  for   loan  of  anytracli, 
moneys,  wares,  merchandize,  or  other  commodities  whatsoever,  above  the  w''^™"" 
value  of  51.  for  the  forbearance  of  1 001 .  for  a  year,  and  so  after  (hat  rate  for  'P°"  '  "" 
a  greater  or  a  lesser  sum,  or  for  a  longer  or  shorter  time;  and  that  all  con-jj^^g„^j 
tracts  and  assurances  whatsoever,  made  alter  the  time  aforesaid,  for  the  pay-  reeerrerf. 
meat  of  any  principal  or  tnoney  lobe  lent  or  covenanted  to  be  performed  upon, are illegalf 
or  for  any  usury,,  whereupon  or  whereby  there  shall  be  reserved  or  taken 
above  the  rate  of  51.  in  the  hundred  aforesaid,  shall  he  utterly  void. 
2.  Hianiso.v  v.  H.vsnel.  M.  T,  1814.  C.  P.  o  Taunt.780:  S.  C.  1  Marsh.  349.  Hence,  a- 
Action  by  indorsee  against  acceptor  of  a  bill  of  exchange.     It  ^PP^*^^*^ ' f7he''coa 

•  A«  to  the  porlicnlarspeciea  of  game  tlmt  are  witliin  tlic  alalute,  'oe  poit.  lil.  Gartiea, 
(iaming.  A  liorae  race  far  n  plate  under  501.  is  illeKnl;  see  2  It.  &  P.  51,  Peaks.  IV.  P. 
C.  127;  13  tieo.  2.  c.  19;  18  fioo  2  c.  34;  l>ut  a  depaiiio  of  351.  n-side  is  valid.  See  4 
RuiT.  2432;  hatlinq  on  n  g^mu  iit  cilcUot;  I  Willi.  2><n  or  a  foal  race  against  tima,  are 
rafpeetiveW  illegal, ,ind  would  vitiate  n  bill  or  nolo  fsiven  by  Ihe  loser  JD  p.iynient. 

t  Whether  it  bo  by  a  privnie  atipulatian  between  the  original  parties,  or  it  appear  Bpon 
llw  face  oflhe  bill,  see  3  T.  R.    421;  1  Voag.  235. 
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Bidamion    the  plaintilT  had  adynnced  difTerettt  lums  of  money  to  th«  defeodaDt'a  son  at 

"'^^'"'".i.  "^""""^  interest,  and  the  latter  being  indebted  to  the  plaintiff  on  those  tran- 
whora^JD  ssf^'ions,  and  also  for  goods  sold  lo  the  amount  of  300/.,  applied  to  the  plnin- 
vaJid.  tiS"  to  advance  him  the  further  aiim  of  150i.,  which  the  plaintiff  consented  lo 

do,  without  advancing  more  than  the  usual  rate  of  interest,  on  condition  that 
he  would  get  hia  (iithcrtogive  his  acceptance  for  the  amount,  and  also  to  guar^ 
antee  1001.  of  the  debt  then  due  from  the  son  to  the  plainlifT.  The  father  ac- 
cordingly drew  one  bill  for  60/.,  and  two  others  for  ]00i.  each.  In  an  action 
on  one  of  those  billa,  Gibbs,  C.  J.  was  of  opinion,  (hat  as  the  defendant's  ac- 
ceptance had  been  deposited  aa  a  security  for  the  whole  transaction,  legal  am 
well  as  illegal,  no  specific  appropriation  having  been  made  of  any  part,  ths 
whole  contract  was  vitiated,  and  the  plaintiff  was  entitled  lo  recover  no  part 
of  it;  however,  the  plainliff  had  a  verdict,  subject  to  the  opinioa  of  the  Court. 
On  motion  to  enter  a  nonsuit,  the  Court  entertained  the  saine  opinion  aa 
Gibbs,  C.  J. ,  and  made  the  rule  absolute. 

3.  Berkley  T.  Walmsley.  E.  T.  1803.  K.  B.   N.P.  5Esp.  11;    S.  C, 
But  if  (he  4  East.  55. 

acceptor  of  Debt  on  the  I2th  Anne.  It  appeared  that  a  bill  of  exchange  had  been  sent 
a  bill,  on  to  the  defendant  for  acceptance,  and  upon  being  applied  to  for  the  bill,  he  said, 
hU*^wn''"o *" '^*  '*'"  ^''*''""=  Innetonin.  if  yon  mil  let  me  deduct  discoant,  I tcill  Ut  you 
cepianca,  ^"^  '^  iioney  now.  The  proposition  being  accepted,  the  money  was  sent  for. 
taksiimore  The  legal  interest  way  only  Is.  6d.,  but  (he  defendant  said  he  must  have  Gd. 
[  339  ]  in  the  pound  for  giving  the  money,  which  was  accordingly  deducted.  On  (he 
thuQ  le^al  question  whether  this  was  usury,  Lord  Ellcnborough,  C.  J.  held  it  was  not 
intareai,  it  ygury,  inasmuch  aa  there  was  no  loan  or  agreement  for  forbearance,  which 
a  noi  USD  ^g^^  necessary  in  order  to  constitute  usury.  The  plaintiff  hod  a  verdict;  and' 
ao'iiopro  ""  'iio'ion  to  set  it  aside,  the  Court  refused  the  rule. 
I>9(  prao  4.  Rex  v.  Ridge.  E.  T.  1817.  Es.  4  Price.  50. 

tice.  On  a  rule  to  show  cause  why  a  verdict  should  not  be  entered  for  the  Ae^ 

fendant,  or  a  new  trial  granted,  it  appeared  that  a  little  before  Lord  Moira's 
And  a  ha-  .departure  for  India,  his  lordship  had  drawn  four  bills  of  IIXH)/.  each,  payable 
najidt  to  hia  own  order  12  months  after  date,  which  were  accepted  by  Ridge,  his 
biirfortesi  '"''''ship's  regimental  agent.  That  they  were  then  handed  over,  indorsed  by 
Ihna  itH  a-  Lord  Moira  generally,  to  Major  James  his  lordship's  conlidential  friend,  and 
monni  ia  who  had  been  employed  in  obtaining  money  for  his  lordship,  through  the  me- 
noi  BBury ;  dium  of  such  bills,  ever  since  the  year  1 802,  by  getting  them  discounted  for 
though  if  a  that  purpose,  and  often  at  the  house  of  Austen  and'Maunde,  but  more  partic- 
drtw'billa  "'^""'y  *''*•  Austen,  who  usually  furnished  cash  for  them.  That  Major  James 
ondihroog'h  (having  previously  had  a  communication  with  Maunde  on  the  subject  of  gct- 
«n  agent  t'ng  the  bills  negociated,)  took  them  himself  to  the  banking-house  of  Austen, 
procara  Maunde,  and  Co.,  whero,  after  several  interviews  with  Maunde,  (without  see- 
mane/  to  ing  Austen  on  the  business,)  he  at  length  receiTed  from  Maunde  S,G00/.  for 
DD  '"th^  ^^^  ^°^^  '''"^'  '^^^^^  ^^  immediately  gave  to  IaitA  Moira.  Major  James  Was 
at  an  nsn-  '""•"'i  to  Austen  and  Co.  to  be  the  agent  of  I^ord  Moira,  and  to  be  procuring' 
riona  dia-  ^^  money  for  him.  It  was  also  in  evidence,  that  Lord  Moira's  bills,  so  drawn 
conat,  ii  is  and  accepted,  had  become  much  depreciated  in  the  market,  which  was  ex- 
oaory,  for,  plained  to  mean  that  they  were  not  negociable  for  so  much  in  value  as  they 
ih'"if  '^"fl  P"''P'"''^''  t*'  ^^  drawn  for,  and  that  15/.  per  ceid.  per  onnimi  was  commonly 
ofVe  drnt*  '''^1'''''''*'  *"''  received  for  discounting  them.  Major  James  had  himself  no  in- 
er,  and  not  '^^cst  in  the  bills,  but  was  merely  the  agent  of  Lord  Moira,  and  had  not  in^ 
oftha  a-  dorsed  them,  nor  were  there  any  other  indorsement  on  them  but  that  of  Lord 
gBDi,  it  caa  Moira.  On  that  evidence  (he  defendant  objected,  thai  the  transaction  was 
n»t  ba  usurious;  for  that  it  was  quite  clear  that  the  money  given  for  the  bills  in  ques- 

»(ilB"of(h'8  *'°''  """^  '"  ""^  ""^  "'"  ^'sc^int'ig  them  for  Lord  JMoira,  and  not  as  bnyiHg 
l,j[j.  them  of  Major  James.     It  was  left  to  a  jury  to  say,  whether  the  transaction 

before  them  was  merely  colourable  on  the  part  of  the  house  [of  Austen  and 
Maunde,  and  was  a  discounting  of  the  biltsi  or  whether  it  was  a  fair  and  bona 
Jide  purchase  of  the  bills  by  them.  If  the  ^former,  the  judge  directed  them  to 
find  for  the  defendant;  ifthe  latter,  for  tlie  crown;  whan  the  jury  found -a  ver- 
dict for  the  crown.     On  a  rule  to  set  it  assido. 
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Per  Cw.  The  question  was  not  one  of  fact.  If  Mujor  Jamea  had  received 
tbeae  bills  from  Lord  Moira  on  his  owh  account,  as  securit,v  for  a  debt,  and 
had  then  sold  them,  the  direction  would  have  been  right;  but  Jamci  was  Lord  ■ 

Moira's   confideutial   asent.     fAdverling  to  the  evidence.)      This,  therefore,   (340   ] 
being  clearly  9  loan  to  Lord  Moira,  atid  not  a  purchase  in  the  market,  it  was  ^*  Iwre  ■ 
not  a  qucBtion  Ibr  ihe  jury ;  and  the  judge  should  have  told  them  thai  it  was  a  '"  ^'"f**'''' 
transaction  which  the  law  did  not  allow.     The  bills  ({Ctting  inio  the  hands  of  coring  s 
the  crown  under  this  extent  against  ita  debtor,  does  not  remove  Ihe  usurioue  jebi  with 
(quality. — Rule  absolute.  inlerosl, 

SWELLS  y.  GiRLixa.  M.  T,  1819.  C.  P.  4  Moore.  79;  S.  C.  1  B.  &.  B.  447;P>^ovided 

S.  C.  (not  S.  P. )  8  Taunt.  7.'37.   S.  C.  3  Moore,  79.  ^^^^  ^^  »'- 

The  declaration  staiRd,  that  Ihe  defendant  mnde  a  promissory  note  payable  ^^^j  ^^  ' 
by  four  iDataluients,  and  promised,  that  provided  any  oneof  ihc  Buidinslnhnenta  ^^y  oneio- 
ehould  happen  not  to  he  paid  at  the  lime  appointed,  be  ivould  pay  the  whole  ■tglnient, 
Bum  for  which  the  note  was  given,  or  such  sum  as  should  then  remain  unpaid,  tha  wholB 
The  facta  proved  were,  thaltbe  plantilTbeing  creditor  of  one  A.  B.  for  80i.,"'"  ^on'"! 
proposed  to  Ihe  latler  that  if  he  would  procure  him  security  for  his  said  debt,  j^'J^^ 
with  interest,  he  would  obtain  the  consent  of  his,  A,  II. 'a  other  creditors,  to  Con'ii  held 
accept  a  certain  composition  for  their  debts;  whereon  the  defendant  joined  A.  tho  eon 
B.  in  the  above   note,  for  the   sum  of  87l.  3s.,  being  the  amount  of  the   debt  tract  aot 
with  interest,  as  agreed.      The  plantilf  did  not  prevail  with  A.  B.'s  creditors  QsanoaJ. 
fa»  accept  the  composition  mentioned,  but  sued  out  a  commission  of  bankruptcy 
■gainst  A.  B.,  under  which  he  proved  his  debt  on  the  nole,  and  tho  bankrupt       '"°*!" 
obtained  his  certificate.     It  was  contended  for  the  defendanl,  that  usury  was  ""^  j,j"|  ^_ 
incurred  by  the  ternisof  this  note  ;  for  if  the  first  instalment  had  not  been 'pa  id,  fee  ted  b/ 
the  interest  on  the  whole  sum  would  have  been  paid  before  it  became  due.  murj,  upon 
But  the  Court  held,  that  the  stipulation  was  in  Ihc  nature  of  a  penalty  for  de- ■>ei'>8  inade 
ftult,  ard  was  not  an  unusual  condition  in  cases  of  this  nature.  'T'.'i""'' 

6.  Chapman  v.  Black.  E.  T.  1819.  K.  B.  2  B.  Sf  A.  588,  ^17,  nmdo 

A.  B,  got  money  from  C.  D.  upon  usurious  interest,  and  indorued  to  C.  D.  himself* 
a  bill  for  401.  upon  the  transaction.     This  bill,  which  was  drawn  prior  to  the  pnrtyto  ■ 
.  58  Geo,  3. ,  came  into  plantitTs  hands  bona  fide,  and  for  valuable  consideration,  f'o-ih  bill, 
bnt  when  it  became  dneit  %vas  not  paid,  and  plainljfl  was  apprised  of  the  usury.  ;'''>""'"='' 
It  wa»  then  agreed  thai  C,  D.  should  draiv  for  Ihe  amount  upon  defendant,  ]."  "1^ .[,, 
and  that  defeudant  should  accept  for  the  accommodation  of  A.  B.,  which  was  tranMc- 
done  accori^ingly- — Nonsuit.      On  rule  nisi  to  set  aside  the  nonsuit,  and  cause  tion,  the 
shown,  thii  Court  thought,  thai  as  defendant  really  sfood  in  the  place  of  A.  B.  ™rait  of 
whatever  would  he  a  defence  for  A.  B.  was  also  a  defence  for  defendant  ;  and  '"*  "imi- 
as  plainlifl's  recovery  in  this  action  would  enable  C.   D.  to  keep  tho  usurious  "'   ''^"ji 
interest  he   had  received,  and  plaintiff,  by  taking  this  new  security,  in  which  g^\    „,„,( 
A-   H-'s   name  was   studiously  omitted,  was  binding  himself  to  screen  C.  D.  iie^,  held 
the  usury  was  a  bar  to  this   action,  and   Ihe   rule  for  setting  aside  the  nonsuit  Ibal  no  >e. 
must  be  discharged.     See  I  Stark.  333;  2  Taunf  184;  1  Eap.  274,  1  East,  ''oo  <»'<'^<^ 
Pi;  3  T.  R.  533 ;  8  id.  390.  '■•  '»;"'- 

7.  Pratt  v.  WrLLEv.  M.  T.  1794.  K.  B.  N.  P.  I  Esp.  40.  ,Tb  .n'uii 

Action  by  indorsee  against  maker  of  a  note.     Plea,  usury.     It  appeared tmed  bill" 
that  the  defendant  had,  in  discounting  the  nolo,  given   in  part  a  diamond  rin;7,    [  341  ] 
for  which   ho  had  charged  much  beyond  it's,  value.     Per  Lnrd  Kenyan,  C.  J.  And  if  a 
If  in  discounting  a  bill  the  party  gives  goods  in  part,  and  those  are  goods  of  P'rij  u 

•  Whers  n  raw  aecnrily  19   Inkcn    in  Ken  of  snother,    void   in  respacl   of  amij,  fcc,  it  to  taka 
will  be  invulid  in  the  hdndt  of  thu  p.irtj  to  tba  first    illei;ul    iranuiclion,    bat   Dot  if  in  the -qq  j,  jq 
fctncln  of  i  bona  fide  \w\iw,    even  if  ihc  iranssction  haa  laten  pliice  nnlerior  lo  tho  28  di,connliii« 
Geo.  3;  seoB.T,  R,  390;  3  Esp.  210:  4  F,-p,   264:  2  Tounl.  184;  I  Campb.  187,      And  a  bill  at  an 
■  Mcqrily  given  by  the  borrower  lo  ■  perjun  not  privy    10  (ho  nsnrions  tranucliou  and  to  aicesiive 
whocQ  tha  lender  i^  indebted  in  so  much  monsy,  is    ant  avoided  by   the    uiury;  b>    where  price    it  it 
W,  was  indoblad  to  A.  in  lOOi.  for  the  forbearanco  of  which  he   agreed  to  pay  more  than  naurioai. 
legit  tntereol,  and  A.  beinc  indebted  to  K.  in  1001,  \V.  &  A.  joined  in  a  bond  lo  E.  in  pay- 

nwnt  DDiiiiklK.'il  w.ts  hold  mil  lu  be  ns.irious;  neo  Cio  Jac.  ZZi  Moore  T52;  Andlhongh 
it  has  been  held  otherwise  nl  Nb<i  Priue.  il  has  recinliy  been  decided,  llial  nller  lUDriont 
fKaritie4  for  a  loan  havo  been  deitr^jed  by  mutual  conient,  and  there  ii  a  freah  cootraot 
Vol.  IV.  -33 
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an  adequate  value,  and  are  estimated  at  that  value,  that  U  not  usniy  ;  but  if 
the  party  bo  discounting  the  bill  makes  the  holder  ot  it  lake  them  at  an  higher 
price  than  tlieir  inlrineic  worth,  it  ia  usury, 

8.  Davis  v.  Hardacbe.  H.  T.  1810.  K.  B.  N.  P.  2  Campb.  375. 
ADdinincb  Action  on  a  bill  of  exchange.  It  appeared  that  the  defendant  being  much 
a  cue  It  preised  for  money,  applied  to  the  plaintiJ  to  discount  the  bill  in  queBtioo, 
]j^  p£in.  which  the  plaintiff  refused  to  do,  unleaa  Ihe  former  would  take  a  picture  at  1601 
tiff  w  pravD  "^^^  defendant  otTered  to  prove  that  the  plaintilT  iiad  bougbt  the  picture  for 
Ihg  TiJnB     3^1.  which  was  its  real  intrinsic  worth. 

oflha  Per  Lord  EUenborough,    C.  J.     It  lies  upon  the  plaintifTto  prove  the  valus 

goodi.  of  the  picture.  When  a  party  is  compelled  to  take  goods  in  discounting  a 
bill,  the  presumption  is  that  the  iransaciion  is  usurious  ;  to  rebut  which  evi- 
dence phould  be  given  of  Ihe  value  of  Ihe  goods  by  the  person  who  auea  on 
the  bill. — Plaintilf  nonsuited. 

9.  Lowe  v.  Waller.  T.  T.  1781.  K.  B.  2  Doug.  735.  S.  P.  Lowes  v. 
Ma?zabedo.  T.  T.  1816.  N.  p.  1  Stark.  385. 
E^ore  tire  rp^^jg  ^^^  g„  action  on  a  bill  of  exchange,  tried  before  Lord  Mmufield,  at 
•  biirriveii Coildhall,  allhe  sittings  after  Hilary  term  1781.  The  plaiolifTa  declared  as 
npoB  »  a-  indorsees  of  Harris  and  Stratton,  to  whom  Ihe  bill  was  stated  to  have  been 
■qriaiu  can  indorsed  by  L  awton,  the  drawer  and  payee.  The  defendant  was  the  accept 
■idarsiien  {^T.  The  defence  wna,  that  the  bill  was  given  upon  an  usurious  coolraet  be- 
wu  Vila,  tween  Harris  and  Stratlon  and  the  defendant.  This  was  controverted  by  the 
bandj"(>f  ■  ploi'i'ifls  ;  but  they  also  insisted  that  the  bill  was  indorsed  to  them  for  a  valuB- 
bona  jide  hie  consideration,  and  without  notice  of  Ihe  supposed  usury;  and  it  wes  argned, 
bolder,  that  although  it  should  appear  that  ihe  orif  inal  transaction  wag  usurious,  atill 
HiihoBtnothe  defendant  was  answerable  to  them.  Upon  the  evidence,  the  case  waa 
Oc*  ot  fte  this  ;  Waller,  a  commissioner'  of  Ihe  stamp  duties,  hud  employed  one  Lemon, 
"p^g  -.  a  money-broker,  to  raise  Ihe  sum  of  200/,  upon  the  bill  in  question,  Harris 
'  J    and  Slratton,  hearing  of  this,  sent  their  broker  to  Lemon,  to  inquire  whether 

Waller  wanted  money,  and  he  told  the  broker  he  believed  he  did,  for,  to  his 
knowledge^  he  had  a  bill  lo  pay  in  a  few  days.  The  broker  said,  bis  principal 
would  advance  1001.  in  money,  and  1001.  in  goods,  but  that  the  goods  should 
be  choice  sorts,  and  he  should  not  lose  by  Ihem  ;  (hat  he  should  have  them  at 
the  warehouse  price.  Lemon  upon  Ihia  went  and  informed  Vfaller,  that  Hai^ 
ria  and  Stretton'a  broker  had  been  with  him  ;  and  Waller  a^jng  him  how 
they  would  deal,  he  told  him  what  had  passed,  and  that  the  broker  Vad  appoint- 
ed him  to  go  with  Waller  lo  Harris  and  Sirnllon's  warehouse  the  lext  day. 
Waller,  agreeably  to  this  appointment,  went  along  with  Lemen  the  n«Kt  day, 
and  found  Harris  and  Slratton  at  their  warehouse,  who  made  an  apol^ry  to 
Waller  for  not  having  any  money  at  that  time,  but  only  goods,  and  desired  the 
hueinesa  might  be  let  alone  for  a  few  days .  Lemon  called  several  times  afivr 
this  to  get  a  day  fixed,  and  told  them,  as  be  had  mentioned  before  to  their  hro~ 
ker,  that  Waller  wanted  money  in  order  to  pay  several  demands.  In  the 
course  of  about  three  weeks,  Harris  and  Slratton  said  to  him,  ihat  if  Waller 
would  come  the  next  day  they  would  give  bim  501.  and  he  and  Waller  accord- 
ingly went  the  next  day.  When  they  came,  one  of  the  partners  went  out  and 
returned  in  a  little  time,  saying,  he  could  not  get  any  money,  hut  if  Waller 
would  take  Ihe  whole  in  goods,  he  should  have  them  directly.  Walter  agreed; 
and  the  goods  (hosiery  ware)  were  sorted  out  by  one  Struti,  a  broker,  who  was 
present,  and  delivered  loWaller,  and,  at  the  same  lime  Waller  delivered  to  Har- 
ris and  Slratton  Ihe  bill  of  exchange,  and  also  an  assignment  of  his  salary,  na 
a  collateral  security  in  case  the  bill  sitould  not  be  paid  when  it  should  become 
due.  Struft  and  Lemon  carried  Ihe  goods  lo  the  shop  of  Elderton,  an  auc- 
tioneer, who  was  a  stranger  to  Waller,  and  who  was  lo  sell  Ihem,  or  advance 
the  value.  He  desired  two  hours  to  make  his  calculation  ;  and  at  the  end  of 
by  iha  borrower  lo  repny  iha  principal  and  legal  intereBt,  Boch  freah  coolraet  is  vnltd;  na 
1  Campb.  1S7.  So  wLere  a  man  had  given  biJU  for  the  smoant  of  a  gaming  debt,  and 
when  [hay  beoatne  doe  eonfened  jadgment,  the  Coart  refuaed  lo  let  the  jadgmeat  uida; 
aaa  4  Taunt.  688.  So  an  oBDriooi  bill,  thonghvoid  in  itself  doea  nat  aillaguiah  a  Icgil 
■■baUting  dabti  aaa  3  Camp.  Il&i  post  tit.  oauiy. 
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tlka(tim«,  LemoD  and  Waller  came  to  htm,  and  he  offered  1301.  for  the  goods, 
aajing,  it  was  the  utmost  Ihcy  were  worth.  Waller  took  (he  130/.  ;  it  being 
«gTe«d,  that  if  they  should  sell  for  more,  the  belaiice  should  be  accounted  for 
hj  ElderloQ,  and  if  far  less,  that  Waller  should  be  answerable  to  him  for  the 
dilTerence.  Afterwards,  Eldcrton  delivered  an  account  to  Walter  of  the  sale 
of  goods  at  1 171.  it.  3d.  There  was  do  evidence  that  the  plaintitfa  knew  of 
the  aboTQ  transaction,  or  the  circumstances  under  which  the  bill  had  been 

S'ven.  The  question,  whether  the  transaction  was  a  loan  of  money  for  more 
an  5  per  cent,  under  colour  of  a  sale  of  goods,  was  left  to  Iho  jury.  If  they 
■bould  be  of  opinion  that  it  wag,  it  was  agreed  that  a  case  should  be  reserved 
on  the  other  point,  being  a  mere  matter  of  law.  In  summing  up  to  the  jury. 
Lord  Mansfield  told  them,  that  the  statute  of  usury,  12  Ann.  at.  2.  c.  16.  was 
made  to  protect  men  who  act  with  their  eyes  open  ;  to  protect  them  against 
themselveB.  Upon  this  principle,  it  makes  it  penal  for  a  man  to  take  more 
than  the  fixed  rate  of  interest,  it  being  ivell  known  that  a  borrower  in  distreas 
would  agree  to  any  terms.  "  No  person  shall  take  directly  or  indirectly,  for 
the  loan  of  money,  ^c.  above  the  value  of  3/.  for  the  forbearance  of  lOOl.  for 
B  year,  and  so  a  fie  r  that  rate  for  a  greater  or  less  sum,  or  for  a  longer  or 
shorter  time."  They  wero,  therefore,  to  consider,  whether  the  transaction 
betwecB  the  defendant  and  Harris  and  Stratton,  was  not  in  truth  a  loan  of 
money,  and  the  sale  of  goods  a  mere  contrivance  and  evasion.  The  most  [  ^^  1 
nana]  form  of  usury  was,  his  lordship  said,  a  pretended  sale  of  goods.  He 
then  stated  the  material  parts  of  (he  evidence,  and  made  some  strong  obser- 
valiona  to  show  that  it  was  not  the  inti^ntion  of  the  parties  to  buy  and  sell,  but 
to  borrow  and  lend,  and  that  the  rontract  was,  in  truth,  for  a  loao  of  money, 
though  under  the  mask  of  a  treaty  for  the  sale  of  goods.  The  jury  found  the 
contract  to  be  usurious  ;  but  if,  rn  point  of  law,  the  plaintiffs  should  be  entitled 
to  recover,  they  assessed  the  damages  at  2221.  10s.  being  the  amount  of  the 
bill  with  the  interest  due  upon  it.  Upon  this  a  case  was  made  for  the  opinion 
of  the  Court,  which,  after  setting  forth  (he  bill  of  exchange,  bearing  date  Ihe 
37th  of  October,  1778,  and  payable  in  three  months,  with  the  indorsements,  in 
blank,  of  Lawlon  and  of  Harris  and  Stratton,  stated,  "  that  the  bill  was  given 
by  W^dler,  the  acceptor,  to  Harris  and  Stratton,  tipoo  an  usurioua  contract, 
whereby  more  than  legal  interest  was  secured.  That  the  plaintilTs  took  (he 
bill  from  Haitis  and  Stratton  for  a  valuable  consideration,  and  without  notice 
of  the  nsuiy."  The  derendaiit  relied  on  the  case  of  Bowycr  v.  Bampton,  re- 
ported in  3  Strange.  1 155.  where  upon  the  construction  oftbe  statute  9  Ann. 
c.  14.  s.  1.  a  promissory  note  given  for  money  knowingly  lent  to  game  with, 
is  void  in  the  hands  of  an  indorsee  for  valuable  consideration,  and  without  no- 
tice ;  for  tha  words  of  that  statute  being,  "  that  all  notes,  bills,  bonds,  judg- 
ments, mortgages,  or  other  securities  or  conveyances  whatsoever.  &c.  shall 
be  utterly  void,  frustrate,  and  of  none  effect,  to  all  intents  and  purposes  what- 
soever," the  Court  held,  (hat  it  would  ho  making  the  note  of  some  use  to  the 
lender,  if  he  could  pay  his  own  debts  with  it  ;  and  that  the  indorsee  would  not 
be  without  remedy,  for  he  might  soc  the  iodorser  on  hit  indorsement.  And  it 
was  insisted  (bat  the  words  of  ]'J  Ann.  st.  2.  c.  16.  though  not  exactly  the 
•ame,  are  equally  strong  with  thoie  in  (he  act  against  gaming ;  for  by  1 3  Ann. 
■t.  3.  c.  16.  not  only  (he  security,  or  assurance,  but  the  contract  itself,  is  made 
void.  Pir  Car.  We  have  coniidered  this  case  very  atlenlively,  and  with  a 
greet  leaning  and  wish  that  the  law  should  turn  out  to  be  in  favor  oftbe  plain- 
tifia.  But  the  words  of  the  act  are  too  strong.  Besides,  we  cannot  get  over 
the  case  on  the  statute,  against  gaming,  which  stands  on  the  same  ground. 
"niis  ia  one  ofthose  instances  in  which  private  must  give  way  to  public  conveni- 
ence. It  is  less  mischeviouB  that  the  law  should  be  as  it  is  with  respect  to  bills 
and  tM>tes,  than  other  securities  ;  because  they  are  generally  payable  in  a' 
short  time,  »o  that  the  indorsee  has  an  early  opportunity  of  recurring  to  the 
indorser,  if  he  cannot  recover  upon  the  bill. — Potlea  to  be  delivered  to  the 
defendant. 
10.  AcKLAND  T.  Pkuici.  H.  T.  18 1 1.  N.  P.  3  Campb.  599  ;  S.C.  cited  and 
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And  ■  bill       coromenled  upon,  ante,  p.  537.  S.  P.  Yocsa  and  axother  v.  Wright.  M. 

con"*-'"  •^'umpiilhy  the  indorsee  agninsl  Ilie  drawer  ol  a  billof  eschange.  Defenca 
qoencB  ot  usury.  To  estatiljah  thia  the  acceptor  was  called,  who  slated  that  he,  being" 
an  TnurioM  much  pressed  for  money,  tipplicd  to  one  W.  to  gel  the  bill  diBCOiint_ed,  which 
[  344  I  he  reruaed  to  do,  because  it  bad  too  long  lo  run,  whereupon  the  acceptor  eaid 
•grcemcnt  he  irould  get  it  changed  for  one  of  a  shorter  dale  ;  W,  said  he  wonld  not  even 
in  tha  *»-^ihen  do  it,  e:icept  that  he  had  10(.  which  was  more  than  the  usuiil  interest  ;  it 
H''wn«liol  "fts  contended  that  in  the  hands  of  a  honn  Jidc  holder  for  a  valuable  considera-' 
Aaa  void  in ''o°i  the  transact  ion  could  not  he  aRccted  hy  tho  alledged  usury,  especially  aB 
tliB  harJi  the  defendant  was  unacquainted  with  the  apreement.  The  jury  found  a  »ep- 
ofsnchiholdict  for  the  plaintiff,  Mut  LeBlanc,J.  said,  the  drawer's  ignorance  of  the 
^V>''">''e'' agreement,  was  immalcrial.  Had  the  bill  been  in  txi stance  before  the  agree- 
w«i  uorpri  ""*"''  ""^  usurious  contract  with  W.  could  not  have  vitiated  it  in  the  hands  of 
TT  to  inch  the  plaintiff;  but  as  the  agreement  was  the  cause  of  the  making  of  tho  bill,  it 
BgrsemeDt.  Was  clearly  void. 

II.  PiRav.  Eliasok.  M.T.  1800.  K.U.  I  EasL  9'j  ;  S.  C.  SEsp.  N.  P.  C, 
Bnt  ifa  210.      S.  P-   DiNiEL  V.  Cabtovt.  I  Esp.  274. 

bill  of  ex-  A  bill  was  drawn  in  fevour  of  the  plaintiff.  He  indorsed  it  to  A.  and  B. 
ware^Kood  "P""  °"  usurious  consideration,  and  they  indorsed  it  over.  It  was  afterwards 
ia  its  tDcep  i^idorscd  hack  to  the  assignf^cs  of  A.  and  B.  who  had  become  bankrupts  for  a 
iion,tuDry  debt  due  to  their  estate.  Upon  which  plaint  ill  brought  trover  to  recover  back 
in  [he  iiiiBr  the  bill.  I.*rd  Kenvon  upon  the  trial  directed  a  nonsuit ;  and  after  a  rule  nisi 
medinle  in-for  a  new  trial,  the  Court  held  thuj  as  the  bill  was  fair  and  Irgol  in  its  first  con- 
dd'n"i'  *''*^''°"i  *""'  as  the  indorsement  by  A.  and  I!,  wasunimpeached,  their  indorses 
have  avoid  ''^^  °  good  right  to  the  bill,  and  that  right  was  transferred  to  the  defendants  ; 
ed  ii  in  the  B"*^  they  observed,  that  where  the  bill  itself  in  its  original  formation  waa  given 
hande  of  a  for  an  usurious  consideration,  the  words  of  the  statute  of  12  Ann.  st.  2.  c.  16. 
bona  fide  were  peremptory,  that  (he  assurance  shall  he  void,  and  that  the  conslrnciion 
holdar.  which  had  been  put  upon  the  statute  had  gone  far  enough  in  saying  that  it 
,_j  should  be  avoided  even  in  the  hands  of  on  innocent   indorsee   without  notice, 

G^S  ^"^  ^^"^  "°  "^^^  '""^  gone  the  length  then  contended  for,  nor  did  the  words  of 
llg  „''*•»  ""^'  require  it.— Uulc  discharged.  See  1  Sid.  13.1;  2  Burr.  674;  Co, 
givaa  Temp.  Talb.  187  ;  Doug.  736  ;  2  Vem.  159  f  2  Sir.  1 155  ;  1  Saund.  294. 
lor  aa  u«n-  and  note  ;  8  T.  R.  330. 
rioa*  coaii  jjy  53  Geo.  3.  c.  93.  it  is  enacted,  that  no  hill  of  cTcbonge  or  promissory 
dsra  ion  ^^^^  ^^^^  shall  be  drawn  or  made  after  tho  passing  of  Ibis  act,  shall,  thoueh  it 
ed  lo  be  '""/  have  been  given  for  a  usurious  cona  deration,  or  upon  a  usurious  contract, 
tnlid  ia  iha  bc  void  in  the  hands  of  an  indorsee  for  valuable  consideration,  unless  such  in- 
handjof  nndorsee  had,  at  the  time  of  discoiinling  or  paying  BUth  consideration  for  the 
innDcedt  aame,  actual  notice  that  such  bill  of  exchange  or  promissory  note  bad  been 
uidonee.  originally  given  for  a  usurious  consideration,  or  upon  a  usurious  contract. 
,  .  3.   Insurance  m  the  Lnllcnj, 

eii  for  bfu  '  ^'^sTANLET  V.  BownPN.  M.  T.  1801.  cited  1  Selw.  N.P.385.  S.  P.  Wvatt 
Bg.inrt  tba  V.  BiLMEn.  H.  T.  1797.  2  Esp.  638. 

defendiint  In  an  action  hy  the  indorsee  again^^t  the  maker  of  a  promissory  note  ;  the 
in  a  loiiarj  defence  insisted,  on  was,  that  the  notf  had  been  civen  for  bits  against  the  de- 
'""'"""'  fendnnt  in  a  lottery  insurance.  Tut  Kenvon,  C.  J.  was  of  opinion  that  the 
I  ^'^^  J  plaintiff  was  entitled  to  recover,  oh«crv'ing  that  the  innocent  indorsee  of  a 
^'J  ,'."'' gnming  note,  or  note  given  on  an  usurious  contract,  could  not  recover,  but 
an  innocent  '•>''' '"  "^  °lhor  case  could  the  innocent  indorsee  be  deprived  of  bis  remedy  on 
iadoraee.  the  note,  and  that  a  contrary  doctrine  would  shake  paper  credit  to  the  founda- 
tion,    Seepost,tit.  "Lottery." 

4.    Snh  of  Ofrca. 
A  bill  of  excliangc  given  on  the  sole  of  a  public  office  or  appointment  is  il- 
legal.    See  5  Ed.  6.  c.  16  ;  8  T.  R.  93  ;  1  H.  Bl.  32.2  ;  2  Wils.  133  ;  Com. 
Dig.  OfRcer,  K.  1.  post,  tit.  "  Offices,  Sale  of," 
6.  Inawances.  ■ 
A  bill  of  exchange  arising  out  of  a  gaming  policy  on  ehipi  or  lives  is  ill«- 
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^I.      See  19  Geo.  2.  c.  37  ;  Cowp.  583  ;  2  Easf.  385.  If  the  nsle 

6.  For  the  price  of  Spiiiltiorti  L'l/uors.  orgnocf»  in 

1.    Scott   v.    Gillmore.    M.  T.    laiO.   C.  P.  3  Tnunt.  226.  Srm6.  wn/rn, ''"^""""' 
Spencer  v.  Smith.  E.  T.  181 1.  N.  P.  3  Camb.  9.  uid  Taine 

To  an  action  ngninst  the  acceptor  of  a  bill  of  exchange,  the  dcrenc&  offered  be  declirod 
Was,  Lliat  the   bill   wus  given  for  a  debt  incurred  pnrtiv  for  smnll  quantities   of  ilkgd,  a 
spirits,  and  spirits  mixed  with  wafer,  of  a  vfllue  under  20s.  sold  conlrary  to  the  '''"  g^""" 
slat.  24  Geo.  :2.c.  40.  a.  1'2-*     For  tlic  ptainliff  it   was  urged,  that   as  part  of  "JI^^^^"""' 
Ihe  coosideralion  of  the  bill  was  money  advancsd,   and  as  the  statute  did  not  qaantitiea 
expre^Iy  render  void  aecurilica  for  such  debts,  the  bill  was   pro   tanlo,  valid  ;  is  toid, 
but  (he  Court  were  of  opinion  that  as  the  stutule  declared  ell  such  transactions  though  pnrt 
lobe  illegal,  they  could  not  distinguish  the  component  parts  of  the  considers-  otibe  con 
lton,but  that  the  illegality  mu^  be  deemed  to  aticct  the  whole.— Rule  refused,  '"'''"'.''''n 
2.  GiiTSKii.L  T.  Greathe.*d.  E.  T.  18J2.  K.  B.  1  D.  &  R.  369,  pngnaWe. 

Pleas  to  a  declaration  upon  a  bill  of  exchange,  with  counM  for  goods  sold. 
1.  That  part  of  the  consideration  of  the  bill  was  spirituous  liquors  sold  at  dif-  Therefora 
ferent  timea  ia  quantities  less  in  value  than  20).  ;  and  2.  That  the  plaintilT  ifihe  con- 
md  defendant  had  accounted  together,  and  that  the  latter  had  given  the  former  "idBri'ion 
•  bill  of  exchange  for  the  amount  oF  the  gooda  mentioned  in  the  cammon  [  346  ] 
eounta.  which  bill  is  still  outstanding  and  unsatisfied.  The  Court  held  that  °  "^al"  "^ 
these  were  issuable  pleas,  and  could  not  be  treated  as  nullities,  so  as  to  entitle  ^"'snirito- 
the  plaintiT  to  sign  judgment  as  for  want  of  a  plea,  and  observed  the  Common  oun  tiquon 
Pleas  have  held  (aiile,  3 15.)  that  a  bill  of  exchange,  part  of  the  consideration  >a1d  oi  dif- 
of  which  is  spirituous  liquors  sold  in  less  quantities  than  20s.  value,  ia  totally  ferenl  tiniM 
void,  though  part  of  the  consideration  was  money  lent,  See  3  Campb.  9  ;  1  '!"  I""""" 
Sd.N.  P.  61  ;  Peake.  N.  P.  C.  180;  5  B.  &.  A.  211.  iXoThilB 

7.  For   S'ock  jobbing.  20b."  th« 

1.  Steers  v.  Lashlev.  IM.  T.  1794.  K.  B.  6  T  R.  61.  imtrnment 
At  the  trial  of  this  action  by  the  indorsee  against  the  acceptor  of  a  bill  ofisvoid. 

excbange,  it  appeared  that  the  defendant  and  one  W.  had   been  concerned  in 
Mock  jobbing  transactions,  and  (hat  W.  had  paid  certain  diTcrcnces  for  which  ih^^^'^fg'. 
the  defendant  bad  given  the  bill  in  question.     On  it  being  disclosed  that  the  „„  hEving 
plaintitfhad  taken  the  bill,  knowing  that  it  had  arisen  from  stockjobbing  ape-  givea  vbIoo 
Gulation,  Lord  Kenyon,  C.  J.  was  of  opinion  that  the  plaintiff  could  not  reco-  for  a  bill, 
Ter,  and  directed  a  nonsuit.      And  on  motion  to  set  it  aside  on  the  authority  of  knew  at 
Petrie  v.  Hanway,  3  T.  R.  413,    as  ihe  bill  in  this  case  was  not  given  to  pay  J,'^^^^™"  "* 
the  difference,  but  to  pay  the  broker  the  mnnfly  which  he  had  paid.     Per  Cur.  holder  that 
This  case  is  distinguishable  from  the  dccisiol)  cited  as  an  authority  ;  here  the  jt  wns  on- 
billon   which  the  action  is  brought   was  given  for  the  di.'erences  ;  and  there- ginnlly 
fore  88  W.   could  not  enforce  the  payment,  any  person  knowings  the  circum-  founded  oq 
stances  can  be  placed  in  no  better  situation  than  VV.     The  rule  must  be  dis-  »  »'oelt-job 
charged.  aufoD;"'*' 

2.  Brown  v.  Turner,  E.  T.  1708.  K.  B.  7  T.  R,  G30. 

One  P.  paid  some  stock  jobbing  diflercnces  for  the  defendant,  and  drew  oa  Or  where  a 
bira  for  the  amount  ;  defendant  accepted  the  bill  ;  and  alter  it  became  due,  per^tao  bn- 
P.  indorsed  it  to  the  plainti'f  for  a  prior  debt.  On  the  question  whether  the  coints  hol- 
illegaliiy  of  the  Irnnsiiction  vitiated  (he  bill,  the  pluinlilF  having  taken  it  alter  ^f^  ^f  iuch 
it  became  due,  and  conaequenlly  not  being  entitled  to  recover  upon  it  if  P.  boioinea  " 
could  not.  Lord  Kenyon,  C.  S.  said,  that  it  wns  clear  that  P.  could  not  have  j„b^  ™/ 
enforced  the  paytnent,  and  directed  a  verdict  for  defendant.  And  on  motion  cannot  re- 
to  set  it  aside,  the  Court  held  the  direction  right,  and  refused  the  rule.  cover  on  It. 

8.   For  an  apprentice  jce. 

Gra.nt  v.  Wei-camas.  M.  T.  1012.  K.  B.  16  East.  207  abridged an(e,  vol.  ii. 

p.   16. 

It  Mao  objection  to  nn  action  on  a  promissory  note  that  it  was  given  as  part 
of  the  consideration  of  aq  indenture  of  apprenticeship   for   less   than  seven 


■  It  «nact*  thai  no  persoa  ubnll  maintain  any  action  for  any  debt  or  demand  for  sny  api' 
ntnooi  liqDon,  ualesi  aach  debt  has  been  bona  fide  contracted  at  one  lime  to  the  a- 
noani  af  ^Oa.  or  opnarda,  nor  shall  any  item  ia  any  acconat  fardiatilled  epirilnont  liqnors 
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J'ears,  by  being  antedated  ;  such  indenture  being  only  voidable,  nor  awB  tks 
L  347  ]  consideration  of  thb  nole  fail,  because  tba  apprentice  was  discharged  bj  & 
magistrate  after  two  years,  on  account  of  the  master  having  enticed  -him  to 
commit  felony,  particularly  when  the  apprentice  fee  waa  to  be  paid  in  (he  first 
instance,  though  in  case  of  the  defendant  the  note  waa  taken  for  part  of  it 
payable  at  a  distant  day. 

9.  TVadin^  agaitut  the  lam*  of  Ike  ^aal  India  ComsaWf. 
A  bill  or  note  arising  out  of  a  trading  against  the  laws  of  the  £aBt  Tndis 
CompaDy,cannot  be  enforced;  see  1  B.  &P.  652.  ^mif,  (it.  East  India  Company 

10.  For  BrUtery. 

A  bill  ornote  given  for  a  vole  at  an  election  is  illegal;  see  2  Geo.  3,  c.  34; 
LoflV.652;  3  Burr,  1235;  1  Blac.  380;  1  T.  R.  66.  potl,  tit.  Bribery. 

1 1 .  For  SitMtny, 

Abitl  or  note  arising  out  of  a  simoslcal  contract  la  void;  see  31  Eltz,  c.  6  ; 
Jones.  341;  Co.  Lit.  206.  b;  Willes,  671.  jwsi,  tit.  Simony. 
12.  For  ease  and  favor  to  tariff. 
A  bill  or  note  given  to  a  sheriff  for  ease  and  favour  is  invaUd;  aee  33  Hen. 
6  c.  9;  1  T.  K.  418;  2  T.  R.  669;   1  Pow.  J73. 

13.  Far  Ihe  rtauom  of  a  thip  captured . 
A  bill  or  note  given  for  (he  ransom  of  a  ship  captured  cannot  be  enforced  j 
see  22  Geo.  3.  c.  26  s.  3. 
14.  For  signing  a  bankrapt^t  cerdficalt.   See  tit.  Bankrupt,  ante,  vol.  iil  p.  888. 

VIH,  RELATIVE  TO  THE  ALTERATION  OF  A  BILL  OR  NOTE.* 

(A)  When  vituted  bt. 
(o)  Wiih  reference  to  Ihe  titne  when  made.     1.  Before  Acctplanet, 
1.  Kenneblt  v.  Nash.  M.  T.  I8IG.  N.  P.  1  Starfc.  462. 
^HJ^Vj      Action  by  the  indorsee  of  a  bill  of  exchange  against  acceptor.     It  appeared 
before  as-    ^^^  ^'"  ^^  been  originally  drawn  payable  three  months  after  date,  and  after- 
(  348  ][  wards  by  desire  of  drawee,  and  with  consent  of  drawer,  allered  to  fou^,  and 
^eptance  if  <hen  accepted.     On  the  question,  whether  it  required  a  new  stamp,  Lord  £1- 
iibe  pBrLiea  lenborough  held  that  a  new  stamp  was  unnecessary. 
.Gounnt.       2,  Walton  v.  Hastinos.E.  T.  1816,  K.  B.2  Chit.  Rep.  121;  S.C.4C«miA. 

223;  S.  C.  1  Slark.  216. 

B     if  the         '^^  plaintiff  in  an  action  against  the  acceptor  of  a  bill  was  nonsuited,  the 

■  da  not  u^  instrument  having  been  altered  in  the  date  by  the  son  of  the  payee,  at  th* 

*eni,  mew  suggestion  and  in  the  presence  of  the  defendant,  who  atterwards  accepted  it. 

-■tamp  ia  ne  A  motion  was  now  made  to  set  aside  the  nonsuit.     Per  Cur.     It  was  a  good 

■oemry.        bill  previous  to  its  alteration,  and  available  at  all  events  against  the  drawer; 

and  if  the  parties  change  their  intention,  it  makes  a  new  bill,  and  should  havo 

a  new  stamp,  particularly  if  done  without  the  aequiescence  of  the  parties.— 

Rule  refused. 

3.  Jfier  acceplanee. 
1.  JoHNsow  V.  Gabkett.  H.  T.  1816.  K.  B.  2  Chit.  Rep:  132.  S.  P.  Jacobs 
^.11  .Uer<id  ,  Hart.  H.  T.  1817.  K.  B.  N.  P.  2  Stark.  46. 

ter  accep'  ^*  "^^  urged  in  this  case  that  an  alteration  in  the  date  of  a  bill  of  erchange, 
tanee,  bat  made  under  the  following  circumstances,  had  vitiated  the  instrument.  A. 
beforeit  drew  a  bill;  B.  accepted  it;  afler  which,  when  the  parties  were  oil  together, 
.  wat  pot  ia-  and  before  it  had  been  negociated,  it  nas  agreed  that  the  date  should  be  altered 
*"  '°'^h  H  '''"°  '''*  ^^^  ^**  ^^^  ^^"'"  ^"*  ^^^  Court  said  that  the  whole  was  in  fieri,  and 
b^d'sood. '  *'"'  "^  '''®  alteration  took  place  whilst  the  parties  were  all  together,  and  the 
bill  not  completed,  it  was  immaterial. 

2.  Dowses  v.  Richardson.  E.  T.  1822.  K.  B.  6  B.  &  A.  674;  S.  C. 

1  D.  &  R.  332. 

b*  allowed,  where  the  liqaora  delivered  at  one  lime,  and  meolioiied  Id  (ach  ilam,  aball  not 

amaaot  to  S0«.  at  the  leasl  nilhnnt  fraod,  and  where  no  part'of  tba  liquon  lold  ordeliver- 

el  aball  have  beea  relaraed,  or  agreed  to  be  rslarned,  directly  or  indiroctly. 

*  The  general  rale  is  tbal  an  alteralioa  of  a  bill  or  note  in  any  material  part,  (tbonsh 
by  conunc  of  all  pirtiei)  after  it  is  oare  iasaed,  violales  the  seeuritiei,  BDlwa  it  ba  maJa 
to  eoirecl  •  mtttake  aad  reader  the  iastrament  what  it  was  origiasUy  ialandsd  to  b*. 


Diq,1izcdovGoO<^IC 


BILLS  AJrt)  NOTES.— At  ttkat  tim  madt.  54S 

Upon  an  is^ue  from  Chancery,  on  a  question,  whether  the  defendant,  as  ac-  So  ui  «o 
ceptor  of  B  bill  of  eiehange,  was  indebted  Iheron  to  the  plaintiff,  an  indorsee   "mmoda. 
It  appeared  in  evidence  that  the  bill  was  drawn  by  A.  B,,  to  his  own  order   '''"'  ■•'"  »'- 
upon  the  detendant,  accipted  by  defendani,  and  indorsed  byA.lt.;  that  its  i°™'','"r'" 
date  was  Ihe  6lh  of  March ;  that  A.  It.  and  defendant  were  in  the  habit  of  put-  n!»oEUiV.B 
ting  their  names  for  each  other  upon  bills,  and  that  defendant  put  his  name  with  ihe 
vpoa  this  bill  to  enable  A.  B.  to  pass  it.     A.  B.  put  it  into  Ihe  hands  of  an  consentof 
«ent,  who  could  not  pass  it  till  Ihe  lOth  of  April,  when  he  paid  it  for  value  to  "'*  ""'P- 
C.  D.,  who  passed  il  for  value  to  plaintilf.     Before  it  was  paid  to  C.  D  ,  the  ""'.  "  ^. 
date  was  altered  to  the  1 6th  of  March.      Defendant  did  not   know  of  this  al-  ^,"' rtJ  ■ 
teraI.on  nil  after  the  bU!  was  paid  to  C,  D.,  but  as  aooo  as  he  knew  of  it  he  Vumeai? 
assented  to  it.     It  was  urged  for  defendant  that  this  alteration  made  a  new 
»amp  necessary;  but  upon  a  case  reserved,  the  Court  thought  otherwise;  for 
though  the  bill  had  names  upon  it,  so  as  to  give  it  the  semblance  of  an  availa-    [  349    | 
ble  bill  before  it  was  paid  to  C.  D.,  it  was  not,  in  fact,  an  available  bill  till  that 
payment;  no  person  could  have  made  a  claim  upon  it,  and  if  not,  it  was  not 
to  be  considered  ae  issued  till  that  period,  and  then  the  alteration  was  in  time ; 
and  though  defendant  would  not  have  been  bound  by  the  bill  in  its  altered 
■tate,  had  he  not  assented  to  the  alteration,  but  might  have  insisted  Ihal  the 
■Heration  cancelled  his  acceptance,  his  subsequenl  assent  bound  him,  and  re-  And  it  hti 
vived  and  continued  his  acceptance.     See  3  Campb,343i  4  id  2-23-  2  Stark    ''•""  hnld 
3J3;  5  T.  R.  537;  9  East.  190;    15  id.  412.  '  '  ernhMButb 

3.  JoHssox  V.  GiBB.  E.  T.  1815.  K.B.  2  Chit.  Rep.  123.  «!,7d'Dot 

This  was  an  action  by  the  payee  of  an  accommodation  bill.     Il  appeared  disdurga 
Ibal  afler  it  had  been  accepted,  but  prior  to  its  negociation,  its  date  had  been  under  simi- 
■Itered  by  the  drawer,  wilh  ihe  consent  of  the  plaintilT  hut  without  the  actual  '"r  cirenm 
usent  of  the  acceptor.      Plaintiff  was  nonsuited.     These  facts  now   came  be-  ■'»"="  '•'"" 
fore  the  court  on  a  motion  for  a  new  trial,   when   Lord  Ellenborough,   C.  J.  "^g^''"^^; 
■Bid  I  left  it  to  the  jury  to  find  for  defendant,  unless  they  thought  that  there  ha^Mnoi* 
was  a  general  authority  fiom  the  acceptor  to  (he   drawer  to  draw  upon  him,  aMetitedt» 
■nd  that  the  acceptor  would  accept  any  bill. — Rule  absolute  on  paymeot  of  "">  oltar*. 
costs,  tion- 

4.  Johnson  v.  Gibb.  E.  T.  K.  B.  2  Chit.  123. 

Motion  for  a  new  trial  on  an  action  brought  by  indorsee  against  acceptor  of  CTi'"' ', ' 
abilL     The  plaintiff  had  been  nonsuited,  it  appearing  that  (he  bill  had  been  .^^mmo"' 
altered  after  acceptance,  which  alteration  made  it  payable  20  days  later,  with  diiion  on«r 
the  consent  of  the  plaintiff,  Ihe  pyee,  but  without  the  actual  assent  of  the  «Uared  in 
acceptor.     The  facts  had  been  left  to  the  jury,  to  say  whether  there  was  a  gen-  '^  <'"''  ^7 
*ral  authority  from  the  defendant  to  the  drawer  to  draw  upon  him,  and  that  the  ^™""  " 
defendant  would  accept  any  bill,  in  which  case  they  were  to  find  for  the  plain-  jtn" "^itb- 
tilT,  but  otberviae' for  defendant.     Aruleniitwas  granted,  which  was  after- conieat  of 
wards  made  absolute.  the  payee, 

3.  ^fier  delivery.  bnl  aol  of 

I.  Cardwell  v.  Martin.  H.  T.  1808.  K.  B.  9  East.  190;  S.  C.  I  Campb.  79.  '''''  ^"'P 

On  the  3d  of  June,  1807,  the  defendant  and   Giles  and  Co.   exchanged  ac-  ,"'  *" 
cepiaoces;  on  the  23d,  before  either  of  the  bills  had  been  passed  away,  they         i 
altered  the  dates  to  Ihe  23d;  the  bills  were   payable  at  a  certain  period  after  if  ivf(,  pw 
dtte.     Lord  Ellenborough  thought  a  new  stamp  necessary,  and  nonsuited   the  »ni  ei 
plaiDlilT,  with  liberty  to  move  to  set  aside  the  verdict.     On  motion  accordingly,  change  ■□ 
the  whole  Court  thought  that  the  alteration  rendered  a  new  stamp    necessary,  cepjunsof, 
observing  that  the  delivery  of  a  bill  by  the  drawer  to  the  acceptor,  and  the  re-  "v"        " 
delivery  of  it  for  a  valuable  consideration,  such  aslhe  exchange  of  acceptances,  gideredan 
badbeen  holdento  be,  since   Cowley  v.  Dunlop.  7.  T.  R.  568.  a  negocialion    [  350  ] 
of  the  bill;  that  the  several  drawers  in  the  case  were  mutual  purchasers  of  each  iHoad,  and 
other's  acceptances;  and  (hat  as  the  aUeration  was  made  while  (he  bill  was  in  any  aliera 
this  B(a[e  of  aegnciation,  and  after  it  had  continued  so 'JO  days,  (during   which  'io"  "fter 
tiroeit  was  in  the  power  of  the  drawer  and  the  payee  to  have  passed   lo  any  "''™'' "'" 
^ird  person,)  it  was,  in  effect,  moving  a  new  bill— Rule  refused.     Sec  1  East.  neWamp 
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Thwthn  2.  KsiLL  V.  Williams.  H.T.  1809.  K.  B,  10  East.  431, 

Userting  Th!swns  an  action  on  n  note,  by  wliicli,  nine  monlhsaner  dale, the  derendant 

words  m  »  proiujscj  to  pay  to  the  plainiilT,  or  order,  ICOt.  Tor  value  received,  for  the  good 
o.ki'na"r/' '"""/"'=  hau  ar.d  irade  if  A.  B.  deeeas.d.  It  appeared  at  the  1  rial  litfore 
«iprc«sed  Le  l;lanc,  J.  that  the  words  in  ilatica  were  added  by  consent  of  both  parties  on 
to  be  for  the  tiny  aOor  the  note  had  been  signed  and  delivered  to  the  plaintiff'  without 
valae  re  gny  new  stamp  being  impressed  upon  il.  Upon  this  tlie  plainlifl  was  nonsuit- 
ceivedgo  ^^.  g^j  ^^  ^  rule  wsi  to  set  aside  the  nonsuit,  the 'court  held,  as  the  alteration 
in«  «a^h'va  ^"^  material,  aa  well  because  il  was  evidence  of  a  fact  which,  if  necessary  to 
Ine  iQ  have  ^^  inquired  into,  must  have  otherwise  been  proved  by  dil'erent  evidence,  a« 
bean  re  also  becagse  it  pointed  out  Che  particular  consideration  for  the  note,  and  put 
ceived  on  i  the  holder  upon  inquiry,  whether  Ihiit  consideration  had  passed,  and  aasuch  al- 
particuiar  teration  was  made  after  the  note  had  issued,  a  new  slamp  was  necesBar>-. — 
■cconat;  RuI^  discharged.  See  4  T.  R  320;  5  id.  367.  637;  2  H.  Bl.  HI;  9  East. 
190;   1  Camp.  19;  3  Esp.  246, 

3.  Bathe  v.  Taylor.  E.  T.  1812.  K.  B.  15  East.  412. 
Orpoaipoa      The  question  in  thiacaae  was,  whether  a  bill  of  exchange,  drawn  on  the  Ist 
ina  th«  day  "^  August,  at  two  inrtnlha,  by  A.  I),  payable  to  the  order  ofthe  drawer,  and  ac- 
ofpaj         cepted  and  re-delivered  by  B.,  na  a  security  for  a  debt,   and  kept  by  A.  for  20 
maul;  days,  could  not  he  altered  in  ils  legal  effect  by  bringing  forward  the  date  to  the 

21st,  without  a  new  stamp,  with  the  consent  of  the  acceptor,  and  before  id- 
doraement  and  delivery  to  a  third  peraon.  Per  Cur.  The  utmost  extent  of 
the  principle  eatablishcil  by  the  cnscs- of  Kersham  v.  Cox.  (post,  351,)  and 
Cole  v.  Parkin  (r2  East.  471,)  which  have  been  cited,  is,  that  where  an  in- 
strumenl  on  stamped  paper  has  at  firal  been  drawn  by  mistake  in  a  form  not 
according  with  the  intention  ofthe  parlies,  it  may  be  corrected  without  a  neur 
stamp;  but  if  the  parties  have  altered  their  originnl  intention,  and  make  a  new 
instrument  diUerent  from  that  which  ihey  originally  contemplated,  then  a  ne\r 
■tamp  is  neces^ry.  This  is  the  principle  impressed  in  all  the  cases,  and  par- 
ticularly also  in  Masters  v.  Miller  (4  T.  R.  3^0.)  Now  here  there  was  no 
correction  ofa  mistake,  for  it  was  originally  intended  to  be  a  bill  at  two  months 
.  from  the  Jst  of  August,  and  the  defendant  accepted  itas  such;  that  there  was 
in  issuing  of  the  bill.  A  new  stamp  was  consequently  necessary.  See  8  East. 
373;  9  id.  19J;  10  id.  431 ;  1  Camph^7D;  4  T.  R.  3-20;  5  id.  527. 

4.    OUTIIWAITB  AND  ANOTHER  V.    I.INTLET.  E.   T.    1815.   N.  P.   4  Cafflpb.  179. 

[  551  1       s.  P.  Walton  v.  Hastings.  T.  T.    1815.  N.  P.  4  Camp.  223;  S.  C,   I 

Wi.honl  ^*"^-  -'^■ 

iha  dra*  Action  by  the  indorsees  against  the  indorser  of  a  bill  of  exchange.     Jt  ap- 

8r'>  con        pcared  the  dale   of  the  bill,   when  lefl  for  acceptance   by  the  drawees  before 

aenti  acceplauce,  had  been  altered,  but  after  indorsement,  and  without  the  draw-cr's 

consent,  which  defendant's  counsel  contended  vitiated   the  bill;  and  Lord  El- 

lenborou'h  said' the' bill  was  at  that  time  a  perfect  instrument,  on  which  lh« 

drawer  might  have  been  sued  before  acceptance;  and  in  that  case  consent 

even  would  not  justify  the  alteration,  because  after  a  bill  had  been  once  nego- 

ciated,  any  material  alteration  renders  a  new  stamp  necessary. — FlainUfT 

As  by  con    nonsuited. 

'^'ni1fs"nr  ^-  ^"-*''''  "■  Justice.  I79G.  Cited  Dayley  on  Bills.  89.  4th  edit, 

tea   makea        This  nas  a  bill  payable  nine  months  aAer  date,  and  having,  with  the  consent 
ananr  of  all  parties,  a  fortnight  after  delivery,  been  altered  to  ten  months.     Lord 

•lamp  ne      Kenyon,  C,  J.  held  a  new  stamp  indii^pensable. 
eeutty.  6.   Kershaw  v.  To-;.  M.  T.  1300.  N.  P.  3  Esp.  24G, 

Indorser  aijainst  payee  of  a  bill  of  exchange.  Ueff-nce,  thai  it  having 
Batwhera  been  altered  it  required  a  new  stamp,  Pronf,  that  defendant  had  indorsed  it 
a  bill  was  to  A.  B.,who  had  indorsed  it  to  the  plainlill';  who,  on  discovering  that  the 
?"*  J  A  words,  or  order,  were  wanting,  sent  it  back,  and  the  drawer,  with  the  defend- 
inwodedby         .     '  .    -        ^    j  ,.         ^    ■  i  i      ...  r  i-  .u   . 

the  pnri'a/  ont  a  consent,  inserted  the  words,  or  order.      Le  I  Innc,  J.  was  of  opinion,  that 
to  be  nego    as  the  alteration  was  merely  a   correction  of  a  misliilic,  and   in  furtherance  of 
cUble,  il     the  original  intention  of  the  parlies,  it  did  not  require  a  new  stamp. 
wai  holdall  tbe  iniertlon  of  lbs  worda  "or  ardor,"  did  not  aSect  ibe  atamp. 
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4.  ^Jler  daU. 

BowHAJT  v.  NicHOt.  H.  T.  1794.  K.  B,  5  T.  K.  531;  S.  C.  1  Esp.  81.       E«ry  "H" 

A  bill  drawn  payable  ao  many  days  af^cr  sight,  is  accepted,  and  then  by  "''""»'"* 
mutual  consent  of  drawer  and  acceptor,  altered  twice;  the  first  time,  by  '"- th«'iiDi"it 
creasing  the  days  of  payment;  the  second,  by  restoring  the  bill  to  its  original  caouu  dat, 
form,  and   bringing  forward  the  date;  both  alterations  were  made  before  the  iidscnied  a 
bill  was  transferred  by  the  dranrer:  but  the   second   ivas   made  after  the   bill  f'^'' <lrair 
had  become  due  an  it  originally  stood;  after  which  it  was  negociated;  and  on  '?*■  ■?'' 
action  brought  against  the  acceptor,  Lord  Kenyon,  C.   J  said,  that  every  al-  raqrirBi** 
teration  in  an  instrument  requiring   a  new  stamp,  made  a   new  stamp  necea-  nswiiamp. 
•ary,  and  nonsuited  the  plaintiff.      Upon  a  rule  ntn  for  a  new  trial,  the  Court 
beld,  that  as  when  tbe  last  alteration  was  made,  the  bill,  according  to  its  origi- 
nal tenor,  was  spent;  that  alteration  was  the  drawing  of  a  new  bill,  and  ren- 
dered a  newstamp  essential,  and  atfirmed  the  nonsuiL  r  ara  -i 
{h)  With  reference  to  Ihf  nature  of  iKe  alleralion.   \.A^lolKe  names 9f  Ike  partia. /^,^     -* 
Clekk  V.  Blicestock.  Car.  Asa.  1816.  K.  B.  N.  P.  Holt.  474.               note  bu 

A  note  was  made  in  these  words,  1  promise  to  pay  plaintiff,  or  order,  (.,  bnan  mada 

value  received.  Thomas  Jackson,  John  Bleckstock.  In  an  action  against  ^J  """i 'ha 
Blackstock,  it  appeared  that  Blackstock's  name  was  added  to  it  as  a  surety.  "'^^^ 
It  was  objected  that  there  should  have  been  an  additional  stamp  for  Black- ,j^[  (,g  ^, 
Mock's  signature;  but  Bay  ley,  J.  ruled  that  the  necessity  of  the  additional  dsd  tharei* 
■temp  depended  upon  whether  Blackdtock's  signature  was  part  of  the  original  uinretj, 
bargain  before  plamtilf  took  the  note,  or  an  after-thought;  and  it  appearing  )i°le*>  by 
to  have  been  part  of  the  original  bargain,  the  plaintiff  had  a  verdict.  iador** 

2.  ^  lo  the  time.  ""^ 

I.  Master  v.  Milleb.  T.  T.  1791.  K.  B.  4  T.  R.  320.  affirmed  2  H.  Bl. 

141;  S.  C.  1  Ambr.  225.     S.  P.  Calvert  v.  Robebts.  H.  T.  1815.  K.  B. 

N.  P.  a  Campb.  343.  j^,  ,^^ 

A  bill  of  exchange  was  drawn  on  defendant  on  the  26th  of  March,    1788,  nonoftha 
three  months  afler  date,  to  J.  S.,and  accepted  by  defendant;   atler  acceptance,  lime  of  pay 
and  while  the  bill  remained  in  the  handa  of  J.  S  ,  the  payee..the  date  of  the  amx  ia  a 
bill  was  altered  by  some-  person  unknown,  from  the  26th  of  March,  1788,  to  l^"  °^  "" 
(he  20th   of  March,  1788,  without  the  authority  or  privity   of  the  defendant,  jg"f'„^ 
f.  S.,  the  payee,  afterwards  indorsed  the  hill,  so  ahered,  to  the  plniotiHs  for  a  lailable, 
valuable  consideration.      It  did  not  appear  that  plainltfTs  knew  of  the  alteration  even  in  iha 
at  the  time  when  the  bill  was  indorsed  to  them.     Payment  having  been  refus-  bands  of* 
ed,  plaintiffs  sued  the  acceptor.      The  declaration  contained  two  special  counts'.  *"'"'  fif' 
one  on  a  bill  dated  20tli  of  March,  1788;  the  other  on  a  bill  dated  the  26th  of  „,f„bU 
March,  1788,  and  the  monev  coUDts,     Aflcr  argument,  on  a  special  verdict,  cooaidera 
tbe  question  was,  whether  tliis  aelion  could  bemainlained  by  these  parties  on  this  (ion,  and 
inilriimeni;  when  Lord  Kenyon,  C.  J.,  and  Asharst  and  Grose,  J«.,  {Butler,  J.  ihoagh  it 
dissent,]  said,  we  do  not  mean  lo  examine  or  consider  all  the  caaes  where  the  he  mmJe  by 
alteration  has  been  made  by  accident,  for  here  it  ia  stated  that  this  alteration  *(^„I^ 
waa  made  while  the  bill  was  in  the  possession  of  the  payee,  who  was  then  en-         ■ 
titled  to  the  amount  of  it,  and  from  whom  plaintifla  derive  title;  and  it  was  for 
the  advantage  of  the  payee  to  accelerate  the  day  of  payment,  which  in  fbia 
commercial  country   is  of  the  utmost   importance.      The   cases  cited;  which 
were  all  of  deeds,  were  decisions  which  applied  to  and  embraced  the  simplicity 
of  all  the  transactions  at  that  time,  for  at  that  time  almost  all  written  engage- 
ments were  by  deed  only;  therefore,  those  decisions  which  wore  indeed  confi- 
ned to  deeds,  applied   to  the   then   slate   of  affairs;  hut   they   established   this 
principle,  that  all  written  instruments,  which  were  altered  or  erased,  should    r  ijgg  -i 
be  thereby  avoided.     Then  let  us  see  whether  the  policy  of  the  law,  and    ■■ 
some  later  cases,  do  not  extend  this  doctrine  farther  than  to  the  case  of  deeds. 
It  was   doubted   in  Ward's  case,  2  Sira.  747;  S     C.   2   Lord  Raym.    1461; 
whether  forgery  could  be  committed  In   any  instrument  less  than  a  deed,  or 
•Iher  instrument  of  like  authentic  nature;  and  it  nijghl  equally  have  been  de- 
cided there,  that  as  none  of  the  preceding  delerinmations  extended  to  that 
case,  tbe  policy  of  the  law  ahoutd  not  be  extended  tu  it.     £ttt  it  was  tber* 

Vol.,  JV.  34 
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holdeiij  Ihal  the  principle  extended  to  other  instrumenls  as  well  as  to  deeJs, 
and  that  the  law  went  aa  far  as  the  policy.     From  Pigofa  case,  11  Rep.  27. 
which  is  the  leading  authority,  we  collect,  Ist,  that  when  a  deed  is  eraeed, 
whereby  it  becomes  void,  the  ohliger  may  plead  non  esl  factum,  and  give  Ihe 
matter  in  evidence,  because  at  the  time  of  the  plea  pleaded  it  was  not  his 
deed;  and  2d,  that   when  a  deed  is  altered   in  a  material  point  by  himself,  or 
even  by  a  stranger,  without  the  privity  of  obligee,  the  deed  thereby  becomes 
void.      Now,  the  efi'ect  of  that  determination  iSj  that  a  material  alteration  in  a 
deed  causes  it  no  longer  to  bo  the  same  deed.     In  reading  that  and  the  other 
cases  cited,  we  observe  thqt  it  is  no  where  said   that  the  deed  is  void  merely 
because  it  is  the  case  of  a  deed,  but  because  it  is  not  the  lame  deed.     A  deed 
is  nothing  more  than  an  instrumcntior  agreement   under  seal;  and  the  princi- 
ple of  these  cases  is,  that  any  alteration  in  tt  material  part  of  any  instrument 
or  agreement  avoids  it,  because  it  thereby  ceases  to  be  the  same  instrument. 
And  this  principle  is  founded  on  good  sense,  because  it  leads  to  prevent  the 
^rty  in  wlioae  favour  it  is  made  from  attempting  to  make  any  alteration  in  it. 
This  principlB  too  appears  to  us  as  applicable  to  one  kind  of  instruments  as  to 
another.     But  it  has  been  contended  that  (here  is  a  ditference  between  an  al- 
teration of  bills  of  exchange  and  deeds.     But  we  think  that,  the  reason  of  the 
rule  alTecta  the  forpier  more  strongly,  and  the  alteration  of  them  ahouM  be 
more  penal  than  in  the  latter  case.     Supposing  a  bill  of  exchange  were  drawn 
forlOOI.,and  after  acceptance  the  same  was  altered  to  ICXX)!.,  it  is  not  pre- 
tended that  the  acceptor  shall  be  liable  to  pay  the  1000/.-,  end  we  say  he  can- 
not be  compelled  to  pay  the  100/   according  to  his  acceptance  of  the  bill,  be- 
cause it  is  not  llie  same  bill.      So  if  the  name  of  the   payee  had  been  altered, 
it  would  not  have  continued  the  same  bill;  and  the  alteration  in  every  respect 
prevents  the  instrument  continuing  the  same,  as  well  when  applied  to  a  bQl  as 
Bot  irany    (q  ^  deed.     It  has  been  also  urged,  that  no  fraud  was  intended  in  this  case,  at 
o'iMiee'ia     '^^^^  ^^"^  none  is  found.      Sut  we  think,  that  if  it  had  been  done  by  accident, 
•Dcb  alta      *^^'  should  have  been  found  to  excuse  the  parly,  as  in  one  of  the  cases  where 
niioB,  the  the  seal  of  a  deed  was  torn  off  by  an  infant.     On  the  whole,  we  are  of  opin- 
[  354  ]  ion  that  this  falsification  of  Ihe  instrument  has  avoided  it.     And  we  do  not 
bill  ii  valid  think  that  the  plaintiSs  can  recover  on  the  general  counts,  because  it  is  not 
u  between  slated  as  a   fact  in  the  verdict,  that  the  defendant  received   the   money,  the 
"<  pw^"*  value  of  the  bill;  though  we  do  not  mean  to  say  there  is  no  mode  of  framing 
and  the  &0   ^°  action  so  as  to  give  the  plaintiRs  some  remedy.     Consequently  our  judg- 
teptor.         ment  must  be  for  the  defendant.     See  T.  R  151;  II  Co.  27;  Doug.  633;  3 
Aad  where  Burr.   1354;   1  Burr.  452;  Doug.   514;   1  H.   Bl.  569;  2  Stra.   747}    2  Ld, 
tbe  .itera     Raym.  1461;  2  Blac.  Rep.  1272. 

^"  "If"''  PiTON  V.  WiMTER  AND  ANOTHEB.  H.  T.  1809.  C.  P.  t  Tauot.  420 
of  pavra^t  ^'  appeared  in  an  action  on  the  case  for  altering  a  bill,  and  rendering  it  io- 
■nd  ika  valid,  (hat  A.  having  drawn  on  (he  defendants  a  bill  of  exchange,  payable  to 
bolder,  his  own  order  one  month  afler  date,  indorsed  it  to  B.,  by  whom  it  was  indorsed 
wlioM  iiQo  to  the  plaintiff',  who  presented  it  for  acceptance  to  the  defendants;  but  that 
ruce  of  they  altered  the  period  of  payment  mentionpd  in  the  bill,  by  erasing  the  words 
lioVwu'  ".one  month,"  and  inserting  in  their  place  the  words  "  (wo  months;"  but  it 
noi  Mmwh,  d'^"°t  appear  that  the  plaintiff  had  any  knowledge  of  the  alteration.  On  the 
pruned  ''■'I  becoming  due  as  altered,  it  was  presented  by  the  plaintlff^s  bankers,  with 
the  bill  >t  whom  he  had  lodged  it,  to  the  defendant's;  and  it  being  refused  pnyment,  ap- 
■"=''o»"a''  plication,  was  made  to  A.  &.B.,  who  refusad  to  pay  on  the  ground  of  unautho- 
thfl'court  ^'^^  alteration.  On  this  the  plaintiff  brought  the  present  action,  and  obtained 
bM  i™n  °  ^'crdict.  On  a  rule  nisi,  to  enter  a  nonsuit,  the  defendant's  couusel  conlood' 
acqaiet-  ^^  that  admitting  tbo  circumstances  staled,  to  have. discharged  A.  §•  U,,  tho 
csBce  oa  plaintifT  was,  if  damnified  at  all,  injured  by  bis  own  default;  as  by  hee[iingthe 
hij  pan.  bill  till  (he  expiration  of  two  months,  he  had  concurred  in  the  new  engagement 
^d  t"  ^"''=''^<3  '°'o  ^y  ^^^  °^''  acceptor.  The  Court  acquiesed  in  this  argumcol, 
ji^^'jij.      and  the  rule  was  made  absolute. 

tha  altera     3-  •Johnson  v.  tub  Duke  oj  Marlborooch.  H.  T.   1818.  K.  B.  N.  P.  2 
lioa?  Stark,  313. 
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Action  by  indoreee^  ogninst  acceptor  on  a  bill  pityable  to  the  drawer's  A"^ '?"='' 
order.  Tfae  bill,  on  production,  appearsd  lo  have  been  dated  originally  ™=''° ." 
29th  of  December,  but  the  date  waa  altered  to  29Ih  of  January.  The  altera-  J|'°Jige\''' 
Uon  which  was  immediately  shove  the  acceptance,  waa  proved  to  be  in  defend-  gnin«»  oc 
vK'b  hand-writing.  AbloU,  J.  intimated  that  he  must  have  proof  that  the  alle-  captor,  it 
ration  was  made  before  the  drawer  iadorsecl  away  the  bill,  for  otherwise  anew  lies  on  tlio 
atamp  would  have  been  necessary,  the  plaintiff  waa  bound  to  prove  auch  p'"''"'?''" 
ftcL  /'  •■  ^^^'"J^^ 

3,  ^  lo  Ike  place  of  payment.  Hun  „„ 

1.  TiDMAMH  V.  Grover.  T.   T.  JUIS.  K.  B.  1  M.  fc  S.  735.  mode  pr. 

Defendant'a  accepted  a  hill  of  exchange,  so  as  to  make  it  payable  at  B.  &.  Tious  lo  ths 
Co'9.     B.  Si  Co.  failed;  aod  the   drawer,  without  defendant's  knowledge  or  "idorM 
consent,  etruck  out  their  names,  and  substituted  E,  &  Go's,  and  then  indorsed '""'"°'™ 
it  to  the  plaintiff.      On  a  point  reserved,  whether  this  alterntion  vacated  the  ac-  ^"^^g^ 
ceptaace,the  whole  Court  held  it  did,  and  a  nonsuit  was  directed.     They  ob- 
serred  if  the  alteration  led  to  no  other  consequence  than  (his,  that  the  holder  AUe  ring  an 
might  have  pToteslad  the  bill    for  non-payment  at   a  place  where  the  acceptor  accepiaoM 
had  never  niade  it  payable,  and  thereby  ^>ut  the  parly  to  an  additional  ex- by  ii"wrt 
penae;  that  would  be  a  sufEcient  objeclion.     But  the  alteration  also  materially '"8  '  °ow 
»aried  the  contract  of  the  acceptor.     It  superadded  a  responsibility,  being  in ''r'^^% 
the  nature  of  a  request,  by  the  acceptor  to  the  other  house  to  pay  the  bill;and   J       „,^^ 
if  that  house  had  chosen  so  to  understand  it,  and  had  paid  the  bill,  the  conse- vacatei  ih« 
qoence  would  be,  that  the  acceptor  might  become  liable  to  an  action  at  their  Bccepdinaa 
saiL     See  2  Taunt.  128;  13  £ast.  4c>9,  14  id.  500;  3  Esp.  57.  246;  1  Camb. 
83.  n. 

2.  CowiE  V.  Halsali..  H.  T.  1821.  K,  B.  4  B.  &  A.  197;  3  Stark.  36;  Con- 
tra, Trapf  v.  Spearman.  M.  T.  1800.  K.  B.  N.  P.  3  Eap.  57. 

In  an  action  by  the  indorsee  of  a  bill  against  the  acceptor,  it  appeared  that*''  '■'"wd' 
the  acceptance  waa  general,   and  that  the  drawer  without  the  (isfcndanl's '"*J'^j]^^_ 
knowledge,  added  to  it,  "Payable  at  Mr.    Bidlake'a,  48,   Chiswell-stroet."^,  mij/*^ 
The  judge  before  whom  the  cause  was  triod  was  of  opinion,  that  such  an  alte- puj able  by 
ration  vitiated  (he  bill,  and  directed  the  jury  to  find  a  verdict  for  defendanL    A  iho  drawer 
motion  was  now  made   for  a  new  trial.      The  Court  said,  an  acceptance  is  a"'*  P""' 
material  part  of  a  hill  of  exchange,  and  if  altered  vacates  the  inslrunient.      In^uch  aUe« 
the  present  case  the  acceptance  was  at  first  general;  the  drawer  afterwards ,|g„  j^,, 
rendered  it  special.     In  (he  former  case  the  acceptor  undertook  to  pay  (he  bill  chargcu  ihs 
at  any  place  where  he  tnight  he  called  upon;  by  the  latter  he  undertook  to  acceptor. 
pay  at  the  place  named  in  (he  bill.     This  inconvenience  would,  therefere,  ac-  * 

cniB  totbe  defendant;  the  holder  would  present  the  bill  at  Pidlake's,  where, 
<^ course,  under  the  circumstances  of  the  case,  it  would  be  dishonoured,  and 
he  might  then,  after  sending  by  the  post,  notice  of  (he  dishonour,  immediately 
■ae  out  a  writ,  and  arreH  the  acceptor.  Rule  refused.  See  3  B.  &.  B.  165; 
2H.  BI.  141;  1  M.  &S.  735 

4  Jb  to  the  amount.  Altering 

Trapp  v.  Spearmas.  M.  T.  1800.  K.  B.  N.  P.  3  Esp.  67.  tbo  rem 

In  an  action  on  a  bill-of  exchange,  the  alteration  being   as  (o  the  place  of r"Ir°'fj^ 
paymbnt,  Lord  Kenyon  C.  J-   said  as  it  was  not  an  alteration  in  the  time  of 
payment,  or  in  the  sum,  the  bill  was  not  void. 

5.  ^  to  the  conaideralion. 

Inserting  in  a  bill  or  note  originally  expressed  to  be  for  value  received  gen- 
etatly,  such  value  to  have  been  received  on  a  particular  accounl,  will  render 
the  bill  a  nullity  ;  Kniil  v.  Williams,  10  East.  431.  abridged,  ante,  350.  Where  t|ia 

6.  As  lo  Ike  indoriemcTtl.  pBTeflofs 

ViMCENT  AND  OTHERS  V.  HoRLocK  AND  OTHERS.  T.  T.  1803.  N.  P.  1  Camp.  bUl  indor- 
442.  >oi  it  in 

Action  against  the  indoreers  of  a  bill  of  exchange.     It  appeared  A.,  lhe||J_|J^|^jj^^ 
payee,  indorsed  it  in  blank  to  defendants,  who  wrote  over  A.'s  name,  "  Pay    r  ggg  i     ' 
the  contents  lo  Vincent  and  Co."  without  signing  their  own  name.     I'O'd  n«j  md- 
EUeoborough  said,  if  a  payee  indorse  a  bill  in  blank,  llie  indorsee  is  entitled  ,ert  it  into 
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t  ■peaul     to  appoint  the  payment  to  be  made  to  a  particular  person,  which  he  ia  entitled 
toiOTi*-      (j,  jjp  i)y  converting  it  into  a  special  indoreemeiit. 
"™'-  7 .  By  aUering  of  a  note  into  a  bill. 

ApromiMo  Webber  t.  Maddocks.  E.  T.  1811.  K.  B.  N.  P.  3  Campb.  I. 

■7  note  bi-  Two  persons  being  jointlj  indebted  to  another,  agreed  to  gire  him  a  bill  rf 
lore  in  ne- exchange,  to  be  drawn  by  one  of  the  debtors  and  accepted  by  the  other  ;  in- 
gociaiion  stead  of  which  (hey  sent  him  a  promiasory  note,  made  by  the  one  and  mdorsed 
maj  ba  al-j,y  the  other,  which  he  immediately  returned  to  be  altered  into  a  bill  of  eX- 
J^ll  i""' '  change,  which  was  done  accordingly.  On  the  qaestion  being  raised,  whether 
chmee  ''''^  alteration  did  not  make  a  new  stamp  requisite,  Lord  Ellenborou^h,  C.  J. 
Wiihaat  ft  aaid,  that  such  alteration,  only  fulfilling  the  terms  of  the  original  agreement, 
frwlMtamp.  might  be  considered  as  Ihe  correction  of  a  mistake,  and  did  not  render  a  new 
stamp  necessary,  the  instrument  never  having  been  negocialed  as  a  promisao- 
Ad  alien     w  note. 

JJ?"'".  (B)  Where  not  vitiateh  bt. 

^nat  Marsos  t.  Petit.  K.  B.  Sittings  after  M.  T.  1807.  N.  P.  1  Camp.  82. 

var;  the  ra  Acljon  on  a  bill  of  exchange,  accepted  by  defendant.  It  appeared  the  name 
•ponsibilitj  of  Prescott  and  Co.  had  been  written  by  the  drawer  under  defendant's  name 
oflhepar  without  his  knowledge.  It  was  contended  the  alteration  was  material;  but 
V>  "•".  "^t  £_ord  Ellenborough  said,  the  alteration  does  not  vary  the  respoasibility  of  the 
'  *"  "'  party,  ho  ia,  therefore,  still  liable.  Sed  vide  Tidmarihv.  Grover,  anU,  p.  354. 
Whora  ■  /(;)  Of  the  tiOLDER's  right  to  recover  under  the  money  coomts. 

t^i^'H'b'ii  ^'''"'  *"■  MoorE.  H.  T.  1790.  K.  B.  N.  P.  3  Esp.  165.  note, 

bean  made  •Sittimpsil  by  the  indorsee  of  a  bill  against  an  acceptor.  After  acceptance, 
and  tliara  the  word  rfafe  was  inserted  in  the  place  of  sigkl,  in  which  form  it  had  origi- 
i«  no  piiTi  nally  been  drawn.  The  acceptor  being  (hereby  discharged,  the  plaintiff  was 
•''wi*""'!  desirous  of  availing  himself  of  the  common  counts,  and  olTered  in  evidence 
the  holfler  another  bill  drawn  by  the  same  drawer  on  the  defendant  for  the  same  amoonl, 
«  «od  ibi ''"'  ■"•'  accepted.  Lord  Kenyon,  C.  J.  ruled  that  it  could  not  be  done,  nor 
loriDBrraD  could  the  plaintiff  recover  at  all  against  the  acceptor,  for  he  was  liable  only  by 
not  recovor  virtue  of  the  instrument,  which  being  vitiated,  his  liability  was  at  an  end . 

SDdat Iha  

[  367  1  IX.  RELATIVE  TO  THE  ACCEPTANCE  OR  NON-ACCEP- 
""""»■>  TANCE  OF  A  HILL  IN  GENERAL. 

^^^  (Al  With  refehekce  to  the  presestment  for. 

fiom^lba  po  (")'  '*'**"  requiaite.^ 

JitiealiUM  Patiekcet.  TowNtEi.  H.  T.  1805.  K.B.  2  Smith.  Rep.  823, 

*af  the  Ino  Action  on  a  bill  of  exchange  by  the  holder  against  one  of  the  aritecedent 
"'"""'* '"parties  thereto.  Defence,  that  it  was  not  paid  because  not  presented  to  the 
which  a  drawee  for  acceptance  or  payment  in  due  time.  It  was  however  proved,  that 
drawn  and  ""^  ^Iclay  was  occasioned  by  Ihe  particular  situation  of  the  country  in  which 
Diads  pajn  'he  acceptor  resided,  the  couutry  being  then  occupied  by  en  hostile  army,  and 
ble,  pre-  in  a  peculiarly  critical  situation;  and  that  afterwards  no  larkes  could  attach  to 
■animeDi  the  holder-  as  it  was,  when  possible,  presented  <Vi[hout  delay. — Verdict  for 
CmXr    P'"'"*'^-      Motion  for  a  new  trial. 

aeesptancV      ^*^  Car.      Duly  preteated  is  presented   according  to  the   cuiitom  of  mer- 
'    Bor  whan  it  chants;  which  necessarily  implies  an  exception  in  favour  of  those  unavoidable 

becHne  ■  9o  a  bill  oraiRhanre  is  not  vitiated  b}r  a  third  penon  ibrongh    mistake    cancelling  Ihe 

doe,  for  accepUnce;  Raper  v.  Birkbeck,  IB  Elaat.  IT,  So  nhere  an  DJtcraLion  ia  made  with  the 
JMyment,  conaent  of  all  ths  partial,  in  order  to  correct  a  mistake,  it  doea  not  aSecl  the  Taiidit;  of 
tho  Conn     the  bill;  Karhaw  t.  Cox,  3  Eap.  246,  ante,  p.  S51 . 

bald  tbat  t  It  ii  not  incambent  on  the  holder  lo  preaent  the  bill  for  acceplence  hernre  it  ia  dne;  I 

npon  ill  baManh.  616;  S.  C.  6  Taanl.  SOS;  IT.  R.  713;  sicept  upon  bills  pajable  wiibin  a  limit- 
ing aAer  ed  time  after  aigbt,  io  nhich  eaae  it  in  necessary,  in  order  lo  lii  the  period  when  it  is  to  b* 
warda  iriihpnid;  Beawea.  pi.  E2S.  p- A6B.  nid;  leit.  Itit  always  adviuble  to  procure  the  accept- 
oat  delay  nnea,  as  by  thai  means  the  bolder  obtains  Ihe  aacuiiiy  ofthe  drawee,  and  the  bill  become* 
preaantad  mora  negociable;  Mar.  48;  Polh.  pi.  14B;  Beawes.  pi.  266,-  2  Sbon.  496.  And  in  a  II 
and  diaho  .  cam  where  a  bill  is  lemllted  to  an  agent,  it  is  his  duly  to  apply  Tor  an  acceptance,  an  d 
nonred,  tbe  he  may  b a  answerable  for  any  lou  his  principal  may  suffer  by  a  neglect;  bnl  *nch  an  onis - 
■  bolder  aion  doea  not  affect  the  bill,  if  payable  olherwise  than  after  sifhl,  not  the  principal's  righ  t 

■•igiit  leeo  thoreon;  Beawea.  420;  Har.  13.  IS. 
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Bccidenta  vhich  must  preveatthe  party  from  doing  it  within  ihe  regular  tiiM  ;*«rig«iaii   ■ 
aai  it  WBS  properly  left  to  the  jury  to  say  whether,  from  the  situation  of  the''"""*" 
country,  it  was  possible  for  the  plaintiff  to  present  it  in  (be  regular  course. —  ,*"  P*" 
Itule  nut  refused. 

(6)  Time  oj- 
I.  MoiLMAN  V  D'EaciKO.  M.  T.  1193.  C.  P.  2  H.  Bl.  666.  S.  P.  Goupt-v 

Hardem.  M.  T.  1816.  C.  P.  7  Taunt  159;  S.  C.  2  Marsh.  454  ;  S.  C. 
Holt,  342. 

In  debt  on  bond  conditioned  to  pay  certain  bills  drawn  on  India  at  60  days  a  foreimi 
after  sight,  in  case  they  shoald  be  returned  protested,  defendant  pleaded  that  bill  paytbl* 
they  were  not  preaealed  for  acceptance  within  a  reasonable  time  after  the  "nor  gigkt 
drawing;  it  appeared  that  they  were  drawn  on  the  5th  of  March,  1793;  that  ""■"  ''^P'* 
thoy  were  indorsed  on  that  day  by  defendant  to  plaintiff,  who  procured  them'f""^  '° 
for  a  house  at  Paris;  that  plaintiff's  sent  immediate  advice  to  the  house  ^^{^atcB^ 
Paris,  and  on  receiving  their  directions  on  the  SDth  April  sent  them  to  India,  tance  wiib- 
where  they  arrived  on  the  3d  October;  on  the  Sth  October,  the   holder  wrote  ia  ■  rcBaon 
to  the  drawee,  who  was.from  home,  desiring  him  to  accept  the  bills,  and  on    [363] 
Ibe  nth  October  he  sent  an  answer  of  refusal;  some  of  the  bills  were  there-''''?  "T"' 
upon  protested  the  29Ih  October,  and  the  rest  on  the  18th  November.     Eyre"*""""'' 
U, J.  left  the  cose  to  the  jury,  but  told  them  he  thought  the   bills  had  been  nu"^i'on 
Kfit  to  India  in  time,  as  they  were  put  up  here   for  negotiation,  and  were  for  the 
therefore  liable  to  be  delayed,  and  that  they  were  paeeented  in  India  in  time  jary.* 
after  their  arriTal.     The  jury  found  lor  the  plainliir;  and  on  a  rule  to  show 
cause  why  there  should  not  be  a  new  (rial,  and  cause  shonn,  the  court  was 
satisfied  with  the  verdict,  and  plaintiff  had  judgment;  observing,  (here  would 
be  a  great  difficulty  in  saying  at  what  time  such  a  bill  should  be  presented  for 
acceptance.     The  courts  have  been  very  cautious  in  fixing  any  lime  for  pre- 
senting for  acceptance  an  inland  bill  payable  at  a  certain  period  after  sight, 
and  it  seems  to  be  more  necessary  to  be  cautious  with  respect  to  a  foreign 
bill  payable  in  that  manner     We  think,  indeed,  the  holder  is  bound  (o  pre- 
sent  the  bill  in  reasonable  time,  in  order  that  tho  period  may  commence  from 
which  the  payment  is  to  take  place;  but  the  question,  what  is  reasonable  lime, 
must  depend  on  the  particular  circumstances  of  the  case;  and  it  must  always^'"'*  • 
he  for  the  jury  to  determi  ne.  5'"  "M 

S.  GocPTT.  HiRDBN.  M.  T.  1816.  C.  P.  I  MarBh-452;S.  C.7Taunt.  ]69;„™"°'" 
S.   C.     Holt  N.  P.  C.  348.  bla  at  Li. 

The  defendant  indorsed  in  London,  and  remitted  to  the  plaintiff,  at  Paris  Wn,  SO 
certain  bills  of  exchange   dated  May;   and  drawn  by  A.    of  London. — The'l"y»«ft"  • 
plaintiff  indorsed  them  to  C.  of  Genoa,  who  also  negotiated  them;  on  their****'' '"^ 
presentment  for  acceptance  at  Lisbon  in  August,  B.  refused  to  accept  them,  ^j^'JJj^"^^ 
00  the  ground  that  the  proper  time  for  acceptance  had  expired ;  and  that  the  waf  of  Go 
drawer  had  become  insolvent.     The  hills  were  however  accepted;  and  onnaa,  did 
their  dishonour,  on  presentment  for  payment,  were  paid  by  D.  for  the  ho-  ""i  reichf   - 
Hour  of  C,;  and  tho  plaintifTa,  as  indorscrs,  paid  the  amount  to  D,     The '!!•  ^""•^ 
defendants  counael  contended  that  the  plaintiffs  were  debarred  from  their  "^j,,^"'"'* 
remedy  by  the /acAu  that  had  occurred;  because  had  the  bills  been   sent  to  drawer  bad 
liaboa  directly,  and  not  through   the  circuitous  rout   of  Genoa,  thoy  would  aiopped 
have  been  accepted  before    A's  credit  was  IorI  with   B      ButGibbs  G.   J.  pajmeatia 
«baerred  that  it  was  not  possible  for  the  Court  to  prescribe  any  particular'*'^™"" 
apace  of  time  within  which  a  bill,  payable  at  or  after  sight,  ought  to  be  P'^- Jhe*JrawM 
Rented  for  acceptance;   he  said  that  it  was  essential  that   all  such  bills  should  rgfuied  lo 
be  presented,  but  that  the  period  of  such  presentment  wau  a  point  for  the  jury  aecepi,  iba 
to  decide;  and  that  one  thing  absolutely  necessary  had  been  complied  with  Codti 
in  this  case,  namely,  that  the  bills  had  been  in  circulation  from  the  time  they  tfiooghi  it 
lefi  London,  till  their  arrival  in  Lisbon,  whereas  had  they  lain  idle,  the  neces-  "",„  ™'' 

•  Ilhaaalio  baen  holden  lo  be  a  qnestion  of  law  dependant  upon  ticM;  ne  6    Eait.  laiWi'Me 
IT.  E.  167.     The  preBsolment  ahould  be  made  daring  l  ho  usnal  hoara  of  basinwi;  lee  7  """•■ 
Eait.  S8S,-  Mar.  .112,     But  a  deviation  from  (bat  rule  may  b«  jbililied  by  arMaonablaai- 
can;  M«  S  Biaiih.  223.  et  tupra. 
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Biiy  of  innnediate  presentment  would  hare  uriBca '      A  motion  for  s  new  trial  ' 

was  therefore  refuEed. 

3.  Frv  v.  Hill.  E.  T.  1817.  C.  P.  7  Taunt.  397. 
Bo  nilh  r*  Jt  appeared  in  (his  case  that  the  defbndant  beioff  indebted  to  the  plainttS', 
f"^  h-ii"  g^'^j  on  the  9lh  of  the  month,  by  the  hands  of  his  bankers,  who  lived  at 
r  339  V  "'i'"**'*'')  "  ''■"  "^  exchange,  for  the  amount  of  the  claim,  payable  one  month 
j-J-^^jj^^^aflersight  at  a  banking  house  in  London.  The  drawees,  on  presentment  on 
bill  of  ei  ^^°  ^^'li  of  th"  same  month,  refused  acceptance,  on  account  of  the  failure  of 
cbangswai  the  defendant's  bankers,  their  correspondents  at  Windsor.  The  plsintifflherft- 
dmwn  at  fore  brouj[ht  this  action  for  goods  sold  and  delivered,  the  original  cause  of 
Windaoion  action.  It  was  contended  for  the  defendant,  that  the  plaintiff  was  bound  by 
"m  ^'n  fn  ^^  ^f^^  i"  presenting  the  bill  for  acceptance.  The  jury,  however,  found  for 
doD  afttr  ^^^  plainliS*;  and  on  motion  for  a  rule  to  show  cause  why  the  verdict  should 
tight,  ^nd  not  be  set  aside,  Gibba,  C.  J.  said,  the  defendant's  counsel  have  assumed,  that 
wupreseDt  it  is  incumbent  on  the  holder  of  a  bill  payable  afler  sight,  to  present  it  imme- 
^  '''"'  ^^.  diately  for  acceptance;  but  a  holder  of  such  a  bill  is  allowed  a  reasonable  tima 
5tP' ""^  to  present  for  acceptance,  which  is  a  question  for  ajury;  and  it  is  clear  that 
rtfmed  it  ^^  "^  "'  liberty  to  circulate  it  previously.  Though  it  has  been  said,  per  Buller, 
wu  boJden  J'-  m  Muilman  v.  D'Eguino,  anJe,  357,  that  such  circulation  must  he  uninter- 
Ibat  it  nai  tipted.  But  as  it  does  not  appear  what  became  of  the  bill  between  the  timel 
prueated  of  drawing  and  presentment,  we  must  confine  ourselves  to  the  question,  whe- 
■afficianti;  ^^^^J  i^^^  |,j||  ^^^  presented  within  a  reasonable  time,  and  the  jury  have  found 
'"  '■  in  the  affirm  alire. — Rule  refused. 

Th,  pra  „  l<=)  J**"^  o/"- 

■eotmBnt  1-  Cheek  v.  Roper.  M.  T.  1805.  K.  B.  N.  P.  6Edp.  175. 

Jbr  accept  Declaration  against  the  drawer  of  a  bill  on  default  of  acceptance  To 
aneeshoaldprove  thepresontment  to  the  drawee,  a  witness  stated  that  he  had  carried  the 
th  d  '°  '"  *  liouse  which  was  described  to  hitn'to  be  the  house  of  the  drawee,  and 
or  hia  aa  "'"^  ^^  offered  it  to  some  person  in  a  tan-yard,  who  refiiaed  to  accept  it,  but  he 
-thotized  a  ^'^  °°'  know  whether  the  person  to  whom  be  offered  the  bill  was  the  drawee 
^•m.  or  Dot.     I^rd  Ellenborough,  C.  J.  was  of  opinion  that  the  plaintiff  could  not 

recover,  since,  in  order  to  render  the  drawer  liable,  he  was  bound  to  prove 

the  acceptor's  default;  no  such  proof  had  been  adduced;  the  evidence  proved 

no  sufficient  demand  on  the  drawee,  as  it  did  not  show  he  was  called  upon  Ut 

accept. 

a.  Cromwell  v.  Hr.N9o<f.  M.  T.  1797.  K.  B.  N.  P.  2  Esp.  511. 
Indorsee  against  indorser  of  a  foreign  bill.  When  the  indorsement  was  made 
•'Bat  if  ho  Hynsen  (a  master  of  a  ship)  was  in  Jamaica,  where  the  bill  was  drawn,  but  his 
ta»  qaiiied  residence  was  at  Stepney.  The  bill  was  presented  for  acceptance,  di^onouiw 
dom  it  will  ***'  """^  protested,  and  then  sent  to  Hynsen's  house  for  payment,  with  notice  of 
ba  sotEci  non-acceptance.  Hynsen  was  not  then  in  England,  but  the  bill  was  shown 
eat  to  pre  to  his  wife,  and  the  ci re um stances  staled  to  her.  It  was  urged,  1st,  That 
•ant  ihebiti  notice  should  have  been  sent  to  Jamaica;  and  3d,  That  the  presenliaent  for 
aihUhoDsaacceptance  was  not  sufficient;  but  Lord  Kenyon,  C.J.  over-ruled  both  the 

objections. — Verdict  for  paintiff. 
1-  '^^  3  (d)  Waver  tff. 

See  post,  div  With  reference  to  the  liability  of  the  acceptor,  and  how  dis- 
charged. 

(B)  With  reference  to  the  ferso.s  by  whom  "the  acceptance  is  to  be 

(a)  By  agenla.     See  ante,  b.  314. 

(6)  Bycorportaiom.     See  ante,  p.  318. 

(c)  By  exeetilora  and  ndminislrnlors.     See  ante,  p.  330- 

(d)  By  infanh.      See  ante,  p.  322. 

(e)  By  matrUd  leomen.     See  ante,  p ■  324. 

(/)  Bypni-dteM     See  ante,  p.  324;  and  post,  title  Partners 

(s)  Bii  sevei-at persom  nali:i  portnenhip.      See  ante,  p.  324. 

(C)  WlTU-REPBltENGE    TO    THE    TIME    WHEN    TO    CE    MADE. 

(«)  Before  the  bill  U  drawn. 
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Bills  and  riOTES.— ^  uAoI  Jwik  to  be  made.  SSI 

Pillars  v.  Vam  Miebop.  E.  T.  1765.  K.  B.  3  Bvirr.  1663.  Aniorior  to 

On  a  rule  to  aet  aside  a  vctilict,  it  appeareJ  lliat  one  While,  a  mcTchant  in. '  *  ^  Geo. 
Iieland,  desired  to  draw  on  the  piaintifls,  who  were  merchants  at  Rotterdam,  **  '"  " 
ID  Holltwd,  for  800J.  payahle  to  one  Clifford,  and  proposed  to  give  (hem  credit  m£hi''haTe 
OD  a  good  house  in  London  for  their  reimburaement.  or  to  adopt  any  other  been  made 
Mtisfactory  method.  befora  tha 

The  plaintiffs  desired  a  confirmed  credit  on  a  house  of  responsibilit/ in  Lon-  tii"  •"" 
don,  as  the  condition  of  their  accepting  the  bill;  White  named  the  house  of  *'""''*  *■ 
the  defeodanta,  and  offered  credit  on  them;  on  which  the  plaintiffs  honoured  ^^j^^j' 
the  draft,  hy  paying  the  money,  and  then  wrote  to  the  defendants,  desirins  to  migej  [<,  ^c 
koow  whether  they  would  accept  auch  bills,  as  they  the   plaintilT  should,  in  cept  anoh 
■bout  a  month's  time,  draw  on  the  defendants  for  BOOt.  on  the  credit  ofthe  said  bil's  u 
White.     The  plaintiffs  having  received  an  assent  from  the  defendants,  accord-  P'^iniifl" 
iagly  drew  on  them.     In  the  interim.  White  failed  before  their  draft  came  lo'^j°lJf^'" 
hand,  or  ever  was  drawn;  the  defendants  gaTe  the  plaintiff  notice  of  the  fail- mo„(ft', 
ureafWbite,  and  forbid  their  drawing  in  consequence;  but  the  plaintilTa  did    [361   1 
notwitbstanding  draw,  and  the  defendants  refused  to  pay  their  bill.  time  draw 

Atler  argument,  the  Court  said,  this  is  just  the  same  thing  as  if  white  had  apco  tho 
drawn  on  the  defendants  payable  to  the  plaintiffs.  It  had  been  nothing  to  the"f'^'*°''" 
plaintiffa,  whether  the  defendants  had  effectu  of  White's  in  their  hands  or  not.  ^J[''  ^^^ 
if  they  had  acctpled  bis  bill.  And  this  amounts  to  the  same  thing;  "  I  will  1,01  j^  [o 
give  the  bill  due  honour,"  is  in  effect,  accepUng  it.  This  is  an  engagment  to  Moonnt  to 
Bceepl  the  bill,  ifthere  was  a  necessity  to  accept  it,  and  to  pay  it  when  due,  an  aocap 
and  they  could  not  aflerwards  retract.  It  would  be  very  destructive  to  trade,  *-<">c^'>  »e^- 
and  to  trust  in  commercial  dealings,  if  they  could.  Let  the  rule  for  a  new  Sgj'""'' 
ttial  be  made  absolute. 

(6)    Within  what  time  after  the  bill  is  left  with  the  drawee  for  acctplanee. 

Inobah  v.  FoRSTER.  II.  T.  1805.  K.  B.  2  Smith.  JElep.  243.  Upon  lh« 

The  question  raised  in  this  case  was,  whether,  when  a  bill  was  left  for  accep-  qne«tion 
lance,  and  the  drawer,  afler  its  remaining  in  his  possession  24  hours,  requires  whether 
timeto  consider  of  it,  and  the  holder  grants  him  that  time,   the  ''o'der  is  not  "^^^^j^^" 
bound  to  give  immediate  notice  to  his  indorser  of  the^iartlcular  circumstance  of  n,_],g„^ 
such  request  end  ofthe  delay  granted;   although  heis  not  bound  to  present  the  lowed  to 
bill  lor  acceptance,   Marius,  edit.  3.  p,  CI.  was  cited,  where  he  says,    "  No  ibo  drawor 
three  days  for  acceptance,"  and  also  another   paragraph  entitled  "24  hours*".''*'" 
for  .acceptance ;"  and  it  was  contended  that  from  the  whole  oflhose  possages  J^'"*. "'!''.. 
itwas  clear  that  they  applied  to  inland  as  well   as  foreign   bills;  and  that  thcg^^g-,    (j,^ 
party  presenting  ought  to  demand  an  answer  whether  the  bill  will  be  accepted  Conrl  ap 
or  Bol  within  24  hours.     Lord  Ellenborough,  C.  J.    observed  that   the  law  of  pear  to 
merchants  at  Hamburg,  and  which  prevails  aJI  over  the  continent  of  Europe,  j*"*.''**^'' 
isjtbal  where  a  bill  is  kept  more  than  24  hours  after  acceptance,  it  amounts  to ./""'  "" 
an  acceptance,  and  he  should  wish  this  point  (o  be'  settled,   and  that  it  should  ,1,^^  ^^^^ 
be  inquired  whether,  when  billi  are  lefl  for  acceptance;  there  is  not  a  specific  time  be  re 
litne  when  they  should  be. returned;   and  whether,  if  tho  holder  allows  further  qn)reii  the 
(ime,  he  should  not  inform  his  inJorser,  and  put  him  in  as  good  a  situation  as '">'<!<' 
himself?  ooghtto 

He)  fPhere  a  bill  i)  payable  after  sight,  at  vihat  time  deemed  to  have  been  mack,     '"j""'" 
Glossop  v.  Jacob.  T.  T.  1815.  K.  B.  N.  P.  4  Campb.  227.  orThee"i. 

In  an  action  against  the  acceptor  of  a  bill  payable  60  days  after  sight,  it  ap-taoce  of 
peared  the  acceptance  was,  "Accepted  aSth  October,  1814.     B.  Jacob."  "och  delay. 
The  signature  was  only  in  Jacob's  hand  writing;  whose  the  other  words  were  Aj,|,3n„(, 
did  not  appear;  but  it  was  proved  to  be  usual  for  a  clerk  to  write  "  accepted"  (be  date  of 
■od  the  date,  nnd  for  the  drawee  then  to  subscribe  his  name.  '  ■        ,  the  accep 

Lord  Elllcnborough,  C.  J.  said,  that  he  should  leave  it  to  the  jury  to  prc-ionce  ofa 

iorae  the  words  were  written  with  the  defendant's   privity  when  he   accepted    j   362  ] 

the  bill,  unless  defendant  could  show  that  the  date  was  written  at  some  other  ^|"  P^J* 

time.— Verdict  for  plaintilf  i  ht  b^nn. 

(d)  Ajter  the  hilt  i»  payable.  i/,he  hand 

*  See  }>Mt,  Aceepmace  bj  ioiplicatioD,  p.  362.  a.  irrlting  of 
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the  nccep  Jackson  t.  Piocott.  M.  T.  1698.  K.  B.  1  Lord  "Raym.  364;  S.  C.  1  Salt 
Wr,:ihepra  127;   g.  C.  12  Mod.  212. 

rampiiou  u  ^ctioo  of  aammptU  oQ  a  bill  of  exchange  brought  against  the  acceptor^ 
Sw  wt.  wherein  the  plaintiff  declared,  that  one  D.  of  Bristol,  on  the  25th  of  March, 
on  ihabill  1696,  drew  a  bill  of  exchange  on  ihe  defendunl,  payable  to  the  plaiDliff  within 
when  ha  a  month;  that  on  the  16th  day  of  May,  1697,  the  defendant  accepted  the  bill, 
■igned  his  ^qJ  promised  to  pay  acoording  to  the  tenor  and  effect  of  the  bill;  on  non  tu~ 
"*""■  sumpsit  pleaded,  and  a  verdict  for  the  plaiotiff,  it  was   moved  in  arrest  of  judg- 

An  sccep  iDcntf  that  the  astumpnf  was  impossible,  because  made  a  year  after  the  time  tha 
WncB  may  bill  became  due.  But  judgment  was  given  for  the  piaiotilf;  for  it  appearing 
be  made  on  on  the  declaration,  that  the  acceptance  of  the  bill  was  after  the  day  of  payment, 
•  liill  aftei  the  according  to  the  tenor  and  effect,  mU9t  be  understood  to  pay  the  bill  prea- 
(hBiuneapp^jlj,.  ^^^^  jp^j  jjad  appeared  on  the  declaration,  that  Ihe  acceptance  was  be- 
pBTinenl.'"  ^"^^  the  day  of  payment  by  the  bill,  there,  on  the  evidence,  BQ  acceptance  af- 
ter would  not  have  maintained  the  action. 

(D)  With  reference  to  the  mode  ijj  which  it  is  to  be  hadb. 
(al  By  imptienlion,  or  by  a  separate  tastrmiuvi. 
1.  LuMLEV  V.  Palmer.  M.  T.  1735.  K.  B.  2  Sira.  1000;  S.  C.  Ca.  Temp; 
Hard.  74;  S.  C.  S  Bac.  Ab.  61  ].  S.  P.  Asof.  M.  T.  1698.  K.  B.  N.  P. 
I'i  Alod.  345. 
Barora  1  ic     The  defendant  was  sued  as  acceptor  of  a  bill  of  exchange;  and  on  the  eri- 
2  Geo.  4.*  dcnce  it  appeared  to  be  a  parol  acceptance  only,  which  the  C.  J.  ruled  to  ha 
c.  78.  an     BufBcient,  that  being  good  at  common  law,  and  sCat.  -^  &.  <!  Ann.   c.  9. ,  which 
""h^'b""  'fiquires  it  to  be  in  writing,   in  order  to  charge  the  drawer  with  damages  and 
by  pirol.      "^osta,  having  a  proviso  that  it  shall  not  extend   to  discharge   any  remedy  that 
any  person  may  have  against  the  acceptor.     On  this  direction  the  jury  found 
for  the  plaintiff.      But  the  C.   J.  of  C.  B.  having  shortly  before  ruled  it  other- 
wise in  the  case  of  Rea  v.Meggot,  the  Court  wag  moved  for  anew  trial. 
And  nf\cr  argument  the  Court  was  of  opinion,  that  the  direction  in  Ihe  present 
case  was  right,  and  agreeable  to  constant  practice,  and  therefore  ordered  tho 
poaUa  to  be  delivered  to  the  plaintiff. 
[  363  ].  2.  PiLLiss  V.  MiERop.  E.  T.  1765.  K.  B.  3  Burr.  1663. 

OroDBse       While  drew  on  the  plainiifTs  al  Rotterdam  for  800(.  and  proposed  to  give 
parate  ta     them  credit  upon  ihc  defendant's  house  in  London  ;  the  plaintiffs  paid  White's 
■tmraent     ,,[|,g^  ^^  ^^^^(g  ^^  ,j,^  defendants  to  know  .cAwAer  Ihty  teontd  acccept  svch  bilU 
a*  Ihey  Ihe  plainlifft  »liotild  draif  in  abnul  a  moiilk  upon  Ihemfor  80llt  on  WhiWt 
credit  ,  Ihe  defendants  answered  that  Ihey  would,  but  White  having  failed  be- 
fore Ihe  month  elap.sed,  the  defendants  wrote  to  the  ptainlifTs  not  to  draff.  The 
plaintiffs  did  however  draw  ;  and  on  the  defendants  refusal  to  pay,  brought 
this  action  ;  and  the   Court   held  that  the  defendant's  letter  waa  a  virtual  ac- 
ceptance to  the  amount  of  800/. 
„  .-     „  3.  Clarke  akd  otfierh  v.  Cock.  T.  T,  1803.  K.  B.  4  East.  57.  S.  P.  Pier- 
™U..C  ^?^  V.  DUN..OP.  IL  T.  1777.  K.  B.  Cowp.  .57  I. 

cepi  iDllfl  A.  B.  authorized  the  defendant  to  receive  certain  African  hills,  oT  which  he 
enced  any  <ienl  him  a  list,  and  apprized  him  that  he  had  drawn  upon  him  for  the  amount, 
penon  lo  The  defendant  by  letter  acknowledged  the  receipt  of  the  list,  'and  assured  A. 
istinf'bi"  ^'  """'  '''^  '''"*  ''^  ^^^  drawn  on  him  "  should  meet  with  due  honour."  Tho 
it  (t^  a  '  P'<'i"ti'^9i  who  were  A.  R.'s  bankers,  and  greatly  in  advance  to  them,  having 
eompiete  refused  to  give  them  further  credit,  he  indorsed  to  Ihcm  the  bills  which  he  had 
acceptance  ao  drawn  upon  the  defendant,  and  al  the  same  time  either  communicated  the 
aa  to  that  purport  of  the  defendant's  letter,  or  else  represented  his  having  made  an  ab- 
pernoB  and  g„]uie  promise  to  accept,  but  did  not  show  the  leller  it3e)r,.,ond  the  plaintiffs  on 
qnenl  par  ""^  '^'"'  °^  defendants  promise  advanced  lo  A.  B.  the  full  amount  of  the  bills, 
lie,.  The  defendant  allcnvards  wrote  to  A   B.  that  Ihe  African  billshad  been  attach- 

ed, and  A.  B.  in  answer  desired  him  to  refuse  acceptance  of  the  bills  drawn 
on   hiio,     Tiio  defendant  did  in  foct  receive  the  amount  of  Ihc  African  biHa 

*  This  aUtutB  BBsnli,  that  HllBr  Ihe  \s\  of  AngDMt,  1821.  do  aecepIaDce  of  a  ay  inland 
bill  of  exchange  shah  be  sufiicJBiiI  lo  chBrgo  any  porson,  gnlais  ancb  accaplance  ba  in  wr^ 
ItDg  OD  loah  bill,  o[  if  ihvre  be  more  than  ooe  part  oraacli  bill  on  oa»  of  lb*  laid  paita. 
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before  the  bilfa  on  him  becnme  due  -  but  the  amount  was  afterwards  attached 
in  his  hands,  and  upon  thul  attachment  he  paid  over  the  money  so  received. 
This  action  was  brought  against  the  defendant  as  acceptor  of  the  bills  drawn 
by  A.  U.  A  verdict  was  found  fur  the  plaimifF,  Eubject  to  the  opinion  of  the 
Court  The  Court  held  that  this  waii  a  good  acceptance,  and  that  the  subse- 
quoDt  circumatancea  had  not  done  it  away  ;  and  tliercfore  awarded  the  po'^tta 
to  the  plaintifl,  and  observed,  it  has  been  laid  down  in  so  many  cases  that  & 
promise  (All  a  bill  irktn  due  shall  meet  due  /loncnir  amounts  to  an  acreptnnce, 
and  that  without  sending  it  for  a  format  acceptance  in  writing,  that  it  wou)d  b« 
wasting  words  to  refer  to  the  books  on  this  subject  Then  here  was  an  under- 
taking by  the  defendant  in  writing  by  a  coltaleral  paper  to  accept  the  bitt, 
which  induced  a  credit,  without  which  the  piainlilT  would  not  have  given  value 
for  it.  The  defendant  baa  thereby  enabled  another  with  truth  to  Qsdcrt  (and 
fumiithed  him  with  the  means  ol  proving  that  assertion  by  the  production  of 
the  defendant's  letter)  that  he  had  undertaken  to  accept  the  bill,  which  in  ordi- 
nary mercantile  understanding  amounts  to  en  ac):eptancc,  and  by  that  credit 
was  attached  to  the  bills.  Then  the  hardship  of  which  the  defendant  now 
complains,  having  had  the  other  bills  of  A.  B.  attached  in  his  hands,  has  grown 
out  of  his  not  fully  understanding  the  legal  cfToct  of  what  he  had  done,  and  is  [  3G4  ] 
not  imputable  [o  the  plainlitTs.  The  defendant  might  have  besides  resisted  the 
attachment  on  the  ground  of  his  acceptance,  which  would  have  been  a  defence 
to  him.  This  acceptance  being  by  writing  comes  within  nil  the  cases^ited. 
It  would  he  good,  according  to  some,  even  by  parol ;  but  that  an  acceptonco 
is  good  by  collateral  writing  is  clear  from  Pillans  v.  Van  Micrep,  nnle,  p,  363. 
and  other  cases.  See  I  East.  98  ;  I  Stra.  6 18  ;  Rep.  Temp.  Hard.  74  ;  1 
Atk.  61 1  ;  Doug.  247,  297  ;  Cowp.  573, 

4.  JoBNSorj  AND  ANOTHER  V.  Coi.Liscs.  M.  T.  IBOO.  K.  B.  1  East.  98.      Thougha 
Indorsees  against  the  acceptor  of  an  inland  bill  of  axchange.     A.  having  fur-  P">mi»e  >• 
nished  goods  to  the  defendant  lothe  amount  of  the  hill  in  question,  applied  to  "|"^^g 
bim  for  payment  ;  when  the  defendant  snid  that  if  he  would  draw  on  him  a  bill  ,f)erwBrdi 
at  two  months  for  tho  amount,  he  should  then  have   money,   and  would  pay  it.  drawn  wai 
A.  afterwards  drew  the  bill  in  question,  at  two  months,  payable  to  his  own  or-  do  accept 
der  ;  but  it  was  not  presented  to  the  defendant  for  acceptance,  nor  did  he  ever  ■""  of  ih» 
ia  fact  accept  it,  otherwific  than  as  is  before  atatcd.     A,  the  payee  having  in-  ^'"  "'''"'' 
dorsed  the  bill,  passed  it  to  plaintiQs  in  discharge  of  an  old  dcl)t,  hut  there  was    ''ij'n'," 
not  any  communication  at  that  time  between  the  plninlilFs  and  defendant.      A.  i^  ,„gd 
becoming  a  bankrupt  before  the  bill  became  due,  defendant  refused  payment,  npon  by  ■ 
Le   lUane,  J.   being   of  opinion   that  the    promise  of  the    defendant    did  not  piriy  ba 
amount  to  an  acceptance,  nonsuited  the  plaintiffs.     On  a  motion  to  set  aside  i^^a" 
the  nonsuit,  the   Court  said,  this  was  a  promise  to  accept  a  non-e;iisting  bill  j  J^^  "„"„ 
and  that  they  did  not  know  by  what  law  Ihcy  could  say  that  such  a  promise  was  ^^  cooinia 
binding  as  an  acceptance  ;  that  by  the  general  rule  of  law,  a  chofe  in  actidn  nicuiiaa 
by  a  hill  of  exchange,  was  founded  on  that  law,  and  could  not  bo  carried  fur-  puued  at 
ther  than  that  would  warrant  it  ;  that  there  had  not  been  cited  any  authority  "is  lime  o( 
to  show  that  by  tho  law  of  merchants  a  mere  promise  to  accept  a  bill  to  be  !"['."'*  '^* 
drawn  in  future  amounted  to  nn  actual  acceptance  of  tlio  bill  when  drawn,  and  Jojaed"it 
that  the  plaintifls  could  thcrcrore  nciiher  recover  on  the  bill,  nor  on  the  genera]  mny  be 
counts.      Lord  Mansfield's  judgment  in  the  case  of  Pierson  v.  Dunlop  (Cowp.   doubted 
57-J.)  was  adverted  to,  where  he  said,  "  it  has  been  truly  said,  as  a  general  whaihM.ui 
rule,  that  the  mere  answer  of  a  merchant  to  the  drawer  of  a  bill,  saying,  he  ■"J  ^""''  ' 
teill  duly  hoHoiir  il,  is  no  acccptaoTO  unless  accompanied  with  circumslonces  J^°"'™^"* 
which  may  induce  a  third  pcr^ion  tolakc  thebillby  indorsement;  but  iflherc  are  non-exini 
any  such  circumstan.^es,  it  may  amount  to  an  acceptance,  though  the  answer  hj;  bill 
be  contained  in  a  tetter  to  the  drawer  ;  upon  which  they  observed  that  they  would  havs 
thought  that  the  admitting  a  promise  to  accept  before  the  existence  of  a  hill  to  ''««"  '""" 
operate  us  an  actual  acceptance  of  it  aAerwards,  even  with  the  qnolification  ^^'^  "  " 
mentioned  by  hia  lordship,  was  carrying  the  doctrine  of  implied  acceptance  to  of'tba' bill' 
the  utmost  verge,  of  the  law,  and  thot  they  doubted  whether  it  did  not  even  go  „beD 
beyoad  tho  proper  boundary.     See  Beawe's  Lez.  Merc.  454.  pi.  16:  and  draws. 
Vol.  IV.  35 
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HI,  i;.3t  ir.r  \,'.jii:.'i-.  it  t;-?  ca<e  tx:'  re  :re  C:3n  ««s  eiiiillc4 
Iflf^'y/tT.  S':e  I  V^A.  •f>,:  A  id.  57;  Co-p.  571;  3  Biiir.  J6€6;  0  Dwg. 
r^fi   J  CTO.K4.  >'.  1.574:  S>!k.  1--7.  i:3;  «'a:lh.  -li?, 

B<t.B»    ''.  H'-ti  f.  W.s«;c«.  M.  T.  \H.Z.  K   B.  2  B.  fc  A.  115:  &  C  «  Stwk, 

.«..-.«  .VP.C-4IT. 

bij'tns  A<r<>''n  a^ainM  J^f' nd.-rn!.  an  si^rt'ptor  of  a  bid   for  fi'Of..  dnva  br  A.  B. 

VkTftZ.     •^  '-'"' '"  '•■"  "'^'-'  '*''  ^'  ^  "'■*'  •-'*  •  *''"'''  '^■*  ^"^  "*'  -^'''-     O"  A^  ■•*  "f 

llKiliiwar    •^'"7'  -^-  '*•  ""''  ^'*'  "''•j'l?  to  i5<-frn<ianl,  "  We  vesteidar  Talned  «m   too,  ft- 

d«irin(         ^""''  ^-'-  '^-  ^""^  ^'"-  ^"'  i'J'^'l-,  tti-'-'k yl'i-tt  to  Aon'mr;"  to  nliK-h  defrndanl  SD- 

Uwia  bill     awKttd,  "  yi,Uf  b.ll  I<f)f.,toC.  D.  aud  L'c.  «Aar/AaK  off. a/ioa."     This  letter 

HU*  b*  b«   wu  iihowo  by  A.  B.  and  Cn.  to  C.  D.  nod  Co.,  and  by  Ibrm,  belbra   be  look 

I   ^''   ]   the  liill,  t'lpbinlifr.      It  was  in-bded  thts  amounted  loan  accrptance;  Bayley, 

^'"^•.        J.lfaMisht  not;  hut  it  b(^l^g  Kiiirgcstcd  that  in  the  dealing  bctareen  these  par- 

,.,.'.    ,',*   'licA  t!i«>4t;  wordn  hsd  thai  nu? an inj;,- other  letters  from  defendants  were  read  ia 

hate  aiirn   ^vJdetiRC,  but  tlicy  did  rot  prove  the  point.     The  jury  intimated  ibeir  opinion 

t'on."  wia  that  lh<''e  word«  ^^r  te  did  not  amount  (o  an  acceptance;  the  plaintilT  was 

beld  not  t«  nonauilcd,  with  lilierty  to  move  lo  enter  a  verdict.     A  motton  wsd  now  made 

■onaDni  la    f„f  that  purpose;  and  it  was  contended  on  the  Bulhorilr  of  Poircll  t.  Morcier 

Viiee"'*      ('  ■*''''  CM.)  and  Wynne  v.  RaikcB, nn/t,  p.  3f.5.  that  an  cxistinf;  bUI  of  ex- 

chnn^'C  might  be  accented  hy  a  letter  written  to  the   dran-er,  although   it  bad 

paKtt-d  out  of  the  handt  of  the   drawer;  and  -dly,  that   in  the  present   caso 

there  had  been  a  eufllcicnt  acceptance,  place  no  parliciilaT  form  of  n'ords  is 

nrcfuxnry  to  ron=tituie  en  acceptance,  and  (here  woa  enough  lo  indicate  an 

■nienlion  or  the  jia.t  »f  defnnd.-inl  to  accept  the  bill;  but  the  Court   refused 

Ihi!  rule;  and  observed,  we  have  no  desire  to  break  in  upon  the  authority  of  - 

the  two  caacB  which  have  been  cited;  but  if  a  tetter  is  to  be  considered  iw 
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unounling  to  an  acceptance,  the  inteolion  to  accept  ought  to  be  expressed  in 
clear  iiaequirocal  terms.     They  were  of  that  nature  in  these-  two  ciisea;  but 
here  the  phrase,  wbich  is  relied  upon  as  acceptance,  is,  to  say  the  least,  am- So  uyinn 
bigaonsj  it  may  mean  nothing  more  than  this:  i  will  look  into  ihe  accoonla  "^'''1 '"" 
h^ween  us:  I  will  attend  lo  the  request  so  far  as  to  inquire  and  esamine.  jdyniinj,. 
If  it  could  have  been  shown  that  the  words  bore  this  peculiar  meaning,  which  home,  and 
is  sought  to  be  affixed  to  them,  in  the  mercantile  word,  it  might  have  been  suf- 1  will  giva 
Scienl,  but  this  baa  not  been  done .     The  evidence,  however,  such  as  it  was,  direciium 
waafitfbr  the  consideration  of  the  jury;  and  they  were  asked  by  the  learned  f"' ■»*  I*" 
judge  who  tried  the  cause,  whether  they  amounted  to  an  acceptance,  and  they  '^^""^^ 
were  of  ogiinion  that  they  did  not.  „„[  conii 

7.  Anderson  v.  Hick  and  othebs.  H.  T.  J813.  N.  P.  3  Camp.  179.        dered  an 

Action  by  payee  agdinst  the  acceptor  of  a  bill  of  exchange.      It  appeared  aceepiipca 
the  bill  had  been  left  at  defendant's  count ing-house  for  acceptance,  but  was  ""1™  'h» 
niumed  unaccepted.      Soon  after  plaintiff  met  one  of  Iho   defendants,   and  ^|'"^°'j, 
inquired  the  reason  the  bill  had  not  been  accepted.      Defendant  answered,  '*  if  i,^,^  t,eoH 
^ousend  it  again,  1  will  give  directions  for  its  being  accepted."     The  plaintiffgeni. 
(Kit  being  able  to  proye  the  bill  had  been  sent  again  lo  defendant's  counting- 
boa  »e,  Lord  EUenborough  held  the  promise  lo  be  conditional,  and  that  it.\ndituiiD 
could  not  operate  as  an  acceptance  until  that  conditiop  had  been  performed. —  Btceptaoca 
Plamtiff  nonsuited,  '^ '''"  •'™"' 

8.  Powell  v.  Jo.'fEs.  E.  T,  1793.  K.  B.  N.  P.  1  Esp.  17.  Thebill?' 

Action  against  acceptor  of  a  bill.     To  prove  the  acceptance,  it  was  statedgyji„g^' 

that  when  the  plaintifl's  clerk  called  for  the  bill,  after  having  left  it  for  accept-  "  ibere  k 

■nee,  the   defendant  returned  il,  aayine,  there  is  your  bill,  it  is  ail  right."  On  j'onr  biN, 

objection.  Lord  Kenyon,  C.  J.  said,  these  words  could  by  no  implication  a-  '*  '■  '|| 

'    mount  to  an  acceptance. — Plainlii)  nonsuited.  "f  i,,-  -< 

9.  AsoERsoN  V.  Heath-  T.  T.  J8I5.  K.  K.  4.  M.  &.  403.  gL  ^'^^_J 

A  bill  for  20001.  at  60  day'  sight,  was  presented  to  defendanla,  the  draweoa,  (^^  j,„^gg 
on  the  2d  of  August,  1314,  for  acceptance,  which  they  refused,  and  it  was  ofi  blll.aa 
protested.  At  the  end  of  6D  dsys  (5th  of  October,)  il  was  brought  for  pay-preaent 
meat,  and  one  of  the  defendants  said,  "  this  bill  wiil  be  paid;  but  we  cannot  ^^"^  <*■>' 
allow  you  for  a  duplicate  protest,  which  was  charged;"  and  ho  was  about  'o  , '[^""f."']^-,, 
pay  the  bill;  but  the  clerk  who  brought  it  xaid,  "he  could  not  receive  the  |,.jj|  ^;j]  j,, 
payment  without  all  the  charges,  without  further  orders;"  and  he  went  away  pgij,  bat 
fiir  instructions.  He  relumed  in  half  an  hour;  but  in  the  interim  defendants  we  caonut 
had  learnt  that  the  drawer  had  failed,  and  they  refused  payment.  An  action  »"<>"  J0''_ 
wu  brought,  on  the  ground  (hat  the  saying  "  the  bill  would  he  paid"  was  an '"'  "  ''"P'' 
•cceplaoce;  but  on  case  reserved,  the  Court  held  il  was  not;  il  waa  said,  alio  ^g,*.?™,,^ 
inltnlu;  acceptance  did  not  enter  into  the  conlemplatian  of  either  party  at  the  [he 'holder 
lime;  they  thought  of  immediate,  not  of  future  payment;  defendants  did  not  refn>ed  lo 
Ihiok  of  giving  a  pledge,  nor  the  clerk  of  receiving  one. — Rule  absolute  for  receine  puy 
^nonsuit.  See  Gilb.  L.  E.  Il5;  1  Lcrd  Rajm.  364.  Salk,  127;  Carlh.  ■""■t  "''h 
429;  6  East.  199.  ont  the 

10.  Nbal  v.  Read.  K.  T.  m'-23.    K.  B.  1  B.  &  C.  657.  .uch^dDpli 

In  this  case  it  appeared  that  the  plaintift'  had  sold   certain  goods  to  A.  B.,  caie  pro 
for  the  price  of  which  the  latter  drew  Ibree  acts  of  bills  upon  defendant.    The  itisi,  ihii 
plaintiff  wrote  to  the  defendant,  expressing  his   liopca  that  he   would   protect  was  held 
all  the  bills  drawn  by  A.  B.,  to  which  defendant  answered,  that   ho   hod   paid"*'"* 
thsfirst  set  of  bills;  and  added,  "  I  can  say  nothing,  however,  more  at  pi^e-^^j^jjo 
sent  about  the  other  bills,  as  the  fate  ot  them  will  depend  (not  being  accepted)  (sdcs. 
«p0D  the  state  of  A.  B. 'a  account  when  they  become   due."     The  defendant  g^  „l,er« 
•fterwards  paid  the  second  aet  of  hills,  and  informed   the   plaintiff,  in  a   letter,  thedravrcra 
"that  he  did  not  know  what  would  be  Ihe  fate  of  the  third  set,  which  had  nolofo  hill  no 
-llien  appeared  for  acceptance,  hut  that  he  would  do   all   he  could  to  prevent "«""'''.'» 
kws  to  the  parties. "     The  Court  held,  that  these  lellera  did  not  amouut  to  an  ,i° „*£'",h* 
acceptance,  and  could  not  have  the  eJect  of  appropriating  to  the  payment  of  ,,'°"j„^  ^' 
the  bills,  whatever  monies  the  defendant  might  receive  on   account   of  A.  B.  goodi  for 
the  pricB  ofwhicb  the  bitl  wm  drawn,  that  ihaj  cnutd  say  nothing  nhouL  iho  bill,  dbiufiile 
nnrt  dapand  ap«a  iheatata  of  the  vandn'*  accoaol  when  il  becamv  dae; 
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Bo  whare  j  i .  Saier  t.  KiTCHEif.  M"  T.  1795.  K.  B.  N.  P-  1  Esp.  209. 

idlhT"  ■*■*=''<*"  ogainst  acceptor  of  a  bill  of  exchange.  The  only  evidence  to4)roi« 
Wl  "w'nuld  '^"^  acceptance  was,  that  the  bill  had  been  left  al  dercndanf  s  house  for  accep- 
be  taken  up  tance,  and  when  called  for,  defendant  was  not  at  home,  b>tt  the  answer  wai, 
nben  dae.'"  that  the  bill  would  be  taken  up  when  due,      But  Lord  KenyoB,  C '  J- luled 

the  answer  not  to  be  an  acceptance. 
So  proof  12.  Clavev  v.  Dolriv.  T.  T.  1736.  K.  B.  Ca.  Temp.  Hard.  277. 

Ibat  tho  Action  npon  an  inland  bill  of  exchange  against  the  acceptor;  the  evidenca 

J^dhv  ^^  *"  acceptance  wae  this;  the  bill  having  been  presented  for  acceptaaae, 
wDuld  help  and  refused  by  the  drawee,  because  he  had  no  effects,  was  relurned  into  the 
ths  holder  country;  and  a  little  while  afterwards,  the  bill  bein^  hazardous,  pUlnlifTi 
if  ha  could,  agent  met  the  drawee,  and  asked  him  if  he  could  not  help  lo  secure  him  hii 

[  3fil!  ]  depl,  and  he  said  he  would  if  he  could,  for  he  had  now  some  eCecta  in  his 
{<"  "^""^  hands;  whereupon   the   pgent  immcdiBtelv  wrote   for  (he  bill,  and  presented 

ma  e"r"  ''  '"  '***  drawee,  who  bid  hiin  leave  the  bil"l,  and  he  would  examine  into  il,aDd 
fecii  and  it  i^as  left  with  him  eight  or  ten  days,  and  ihcn  (he  agent  called  s^ain,  lod 
desifBd  iliat  the  drawee  offered  to  let  him  sell  some  of  the  effects,  and  pay  hlmKelf,  which 
Ihe  bill  the  agent  refused,  and  thereupon  this  aclion  was  brought;  and,  Per  JLord 
■hoBld  be  Hardwicke,  C.J.  Indeed,  it  has  been  adjudged,  that  a  parole  acceptance 
d  ilTh  "'Hbegood;  and  possibly  leaving  the  bill  10  days  with  the  drawee  might, 
mixhi  aid  "^  itself,  be  such  a  consent  as  to  amount  (o  an  acceptance.  But  Ibis  is  Dot 
miae  ialo  so;  for  yoti  must  take  the  whole  of  the  transaction  together.  There  must  b« 
it.  evidence  of  a  contract,  to  charge  the  acceptor,  which  cannot   be  collected 

from  the  evidence. 
So  wbero.  13.  Smith  v.  Nissen.  T.  T.  1786.  K.  B  1  T.  R.  269. 

'*^d'"i"d*  "*■  ^'  '"'^^'*''  goods  of  the  deFendanl,  and  desidercd  him  to  draw  on  the 
fcQd"iii°io*  P'^'"''"^  f^""  '1"^  amount,  which  he  did.  Plaintiff  wrote  two  letters  lo  the  de- 
accept  a  fondant;  one,  saying  he  could  not  accept,  because  the  defcndanta  liad  sent 
bill,  aad  to  more  goods  than  were  ordered,  but  that  he  had  written  to  A.  B.,  for  further 
■fcare  him  directions;  the  other,  saying  he  had  written  to  A.  B.,  and  was  waiting  his  on- 
aelfby  ewer  before  he  could  accept,  but  he  desired  the  holder  lo  keep  Ihe  bill,  lo 
bi'^rfha  '**"  """■"  '''"*^'  ^-  ^-  ^^^""^  ""=  plaintiff  to  accept,  and  to  drew  on  one  C.  D. 
amonnt  oa  f*"^  ""^  amount.  He  accordingly  drew  on  one  C,  D.,  who  refused  to  accept, 
■  third  per  and  upon  that  he  paid  the  bill,  for  the  honour  of  Ihe  defendnnl,  and  brought 
■nn,  it  wM  this  action  against  him  for  money  paid.  The  plaint iif  obtained  a  verdict;  bnt 
bolden  that  defendant  moved  for  a  new  trial,  on  the  ground  that  the  drawinf;  on  C,  D, 
^1^*  ^ j"^^  was  an  acceptance  of  Ihe  bill  drawn  by  defendant.  Sed  per  Cur.  What 
insBDch  plaintiff  did,  did  not  amount  to  an  acceptance;  for  he  never  meant  to  mate 
bifl  dul  not  himself  liable,  unless  the  bill  he  drew  was  accepted  and  paid. — Rule  refused, 
amoiiDtio  14,  H*RVEY  v.  H.4RT1N.  After  M.  T,  1807.   N-  P.  1  Camp.  25;  S.  C. 

•"  ■««?  Bayley  on  Bills.  149 

tinea.  Action  by  payee  against  acceptor  of  a  bill  of  exchange.     It  appeared  that 

.  plaintiffsent  the  bill  to  defendant  by  post,  requesting  him  (o  accept  it,  and 

•d^'deuir  hand  it  over  lo  plaintiff's  agent,  as  was  customary,  between  Ihe  parties  Plain- 
tionofa  ''"^  hearing  nothing  about  the  bill  from  his  B<renl,  wrote  to  defendant,  who 
bill  left  far  answered  his  letter  by  saying,  he  once  intended  lo  accept  it,  but  he  now 
•ccepiancB  declined.  I>jrd  Ellen'oorough  said^  if  a  bill  is  left  for  acceptance,  and  the 
WM  for  drawee  retains  il,  such  relention  is  an  acceptance,  ahhough  he  never  writes 
^tn^Thia  name  upon  it. 

iSwiuai  '5  M-^so"  V.  Barff,  M.  T.  18T8.  K.  B.  2  B.  &  A.  26.  S.  P.  Fer.-»*.sdet  ». 
aceepunc*.  Glv.vn.  1M.  T.  1807.  K.  B.  N.  P.  1  Campb.  436.  nole. 

I  369  ]  A.  B.  was  accustomed  to  draw  on  ihe  defendant  for  woollens  sent  to  him. 
Though  in  In  August,  1314,  plaintiff,  who  used  lo  discount  the  bills,  sent  tine  by  letter  to 
order  to  defendant,  and  defendant  returned  tt  accepted,  but  said  il  would  be  well  for 
""*"'.!"'■!' the  future  if  plninliff  would  enquire  whether  the  wools  were  delivered  lo  the 
acccpuince  •carrier,  add  the  invoices  and  nnrrier's  acknowledgment  aeni,  and  in  such  case 
very  ipa  'he  bills  would  be  accepted  wilhoul  delay.  On  Ihe  'J5lh  of  Feliuary,  "plain- 
cUl  cucumti^seiii  another  bill  for  acceptance,  which  arrived  on  the27lh;  but  defendant, 
uot  havin)^  received  remittance  of  the  invoice,  &c.  omitted  relumiug  it  till  the 
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8th  of  March,  and  (hen  scot  a  letter  to  nay  he  could  not  accept  because  he  had  tisncet 
not  received  the  invoice,  Sic,  and  said  he  liad  kept  it  during  the  iDlerval  on  a"!*™  '*!"' 
promise  from  A.  B.  that  the  invoice  should  be  sent.  This  letter  arrived  on"'"' 
the  1  Ilh  of  March,  on  which  dny,  berore  its  arrival,  plaintiti'sent  another  bill 
for  acceptance,  making  no  mention  of  the  former  bill.  ]>efendant  kept  both 
billa  until  the  2jth  of  March,  and  then  aenlbaclc  both  unacceptcJ,  Plaintiff 
insisted  that  defendant's  conduct  amounted  to  an  acceptance  of  both,  nnd  ' 
brought,  an  action  on  them;  aa  to  the  lenability  of  which  the  Court  observed, 
constructive  acceptances  ought  to  be  watched  with  the  utmost  care;  for  when 
a  party  puts  his  name  on  a  bill,  be  knows  what  he  does,  and  that  he  thereby 
enters  into  a  contract;  but  it  is  laying  down  a  very  loose  and  dangerous  rule 
when  any  degree  of  latitude  is  given  to  cases  of  constructive  acceptances. 
Now  supposing  that  the  detention  of  the  bill  would,  in  some  cases,  in  point  of 
law,  amount  to  an  acceptance,  does  it  clearly  appear  in  this  cose,  that  by  suph 
detention  the  defendant  meant  to  charge  himself  in  that  character  f  On 
the  contrary,  is  it  not  evident,  that  as  the  plaintiif  knew  the  billa  would 
be  accepted  wilhout  delay,  if  the  invoices,  ^c,  were  sent,  he  must  have 
coBcluded,from  the  delay,  that  defendant  was  waiting  for  them;  that  his  mak- 
ing no  remonstrance  when  he  wrote  on  the  1 1th  of  March  implied  that  he  so 
considered  it;  an<f  his  makin"  no  reply  to  the  letter  of  the  MhofJIarch  show- 
ed that  he  did  not  then  consider  silence  as  an  acceptance;  and  had  he  meant 
so  to  consider  it,  he  should  at  once  have  written  to  s«v  so  to  defendant,  be- 
cause that  would  have  prevented  bis  kecpuif[  the  second  bill,  and  would  have 
pnt  him  upon  gelling  funds  for  the  first. -^ — Jiitli^mcnt  for  defendant.  See  I 
Campb.  426;  Trimmer  v.  Oddy,  Guildliall  Sittings,  1800.  H  S.;  Chitty'a 
Bill's  of  exchanse,  IGO. 

16.  Jednb  v.  Ward.  T.  T.  1818.  K.  B.  I  B.  ^  A.  C53;  S.  C.   2  Stark.  N. 
P.  C.  326. 

A.  B.  was  entitled  to  a  200/.   legacy  under  a  will,  to  which  defendant  was  Even  the 
■n  executor,  and  lie  drew  upon  defendant  for  \bOl,  at  si<:ht  in  favour  of  plain- desirnci ion 
tiff,  who  was  a  creditor.     The  bill  was  drawn  on  the  UBth  of  iMay.     On  Iheof  the  bill 
29lb  plaintiffwent  to  defendant,  who  lived  in  the  country,  and  left  the  bill  for^y  "•» 
acceptance.     In  June  phiinlitf  wrote  to  defendant's  solicitor,  C.  ^^-i  ^"y'^K  ^as  bolden 
defendant  had  refused  to  accept  the  biil,  desiring  his   assistance  to  get  pfV"  not  lo  liav« 
Bent  from  ihe  drawer.     C.  D.  apprised  him  when  the  lepnuv  was  to  be  paid.  lUat  efTect. 
and  A.  B.  baring  received  it  wilhmit   pnyins  plainli'I',  plainli'ft  applied   to  the    [  370  J 
defendant  to  return  the  bill;  to  wliich  defendant  replyed,  that  having  also  been 
applied  to  by  A.  B.'s  mother  lo  send  it  her,  he  had,  to  avoid  trouble,  distroy- 
ed  it.      Plaintiff  brought  an  action,  on  Ihe   ground  that   the  destruction  was 
tantamount  to  an  acceptance,  and  of  that  opinion  was  XjovA  Ellcnborough,  and 
Tetdict  for  plaintiff.     On  rule  ntsi.  for  a  new  trial,  and  cause  shown,  Lord 
Elleaborough  retained  his  opinion-,  and  llolroyd,  J.  thought,  that  in  general, 
destruction  was  equivalent  lo  acceptance;  but  as  there  was  a  refusal  to  accept 
aad  plaintiff  seemed  to  consider  defendant  not  liable   in  June,  he  thought 
there  ought  to  be  a  new  trial,  to  put  the  facts  upon  the   record.     Bayley  and 
Abbot,  Js.   thought  that,  under  the  circumstances,  the   destruction   was   no 
acceptance;  and — Ruleabsoluto.     Bajley.  J.  doHbted  whether,  in  any  case 
destruction  would  do  more  than  subject  the  party  lo  an  an  action  of  trover. 
(6)  Bi,  in-iiiiip: nnthc  billilsetf. 

'By  the  1  &  3  Geo.  4.  c.  78.  ante,  3i''2.  n.  no  acceptance  shall  be  valid, 
unless  made  in  writing  on  the  bill.  An  acceptance  in  pencil,  it  sucnis  would 
suOice;  see  Greary  v.  Phillips,  post, 

(E)  With  rei-ekence  to  thr  TF.niis  is  wiiicii  it  is  to  be  jude. 

(«)  Wl<e,ial>'„lnle* 

WiLKEfsoN  V.  LuTwiotiE.  M.  T.  112G.  K.  B.    1  Slra.  G  13. 

In  an  action  on  the   case   on  tho   bill  of  exchange   against  the   acceptor  a  Before  1  fc 
question  arose  as  lo  the  validity  of  the  ncceplance.      The  bill  was  drawn  from  ^  ^«o.  4- 
JVew  England,  for  a  sum  of  money  advanced  there  to  (it  out  a  ship  that  '■^^'^  yerbni 'n 

*  Aa  abiolato  acceptauce  ia  nn  engngeDieal  lo  pny  according  lo  Iba  tpno>  "''the  bill.        gwerby  Ihe 


.ds.Gooi^Ic 


S^  BILLS  AND  N0TE3.-A«p/«K*  oj  tii(. 

drawM       put  in  there,  after  baWng  been  taken  by  pirates.     The  hill  was  drawn  on  the 
w^bmVj  'defendant,  who  was  the  frieghler;  and  he  living  at  Whitehaven,  the  plaintiff 
ifaDDiher    *PP''''d'o  a  merchant  in  London,  who  Was   his  correspondent,  to   gel   him  td 
psnaa  did   ^^^A  this  bill,  and  another  of  1 30/.  drawn  by  the  same  peraon,  and  on  the  same 
not,  wu     account.     He  sent  both  bills  incloaed  to  the  defendant,  who  by  leiler  acknow- 
•""'""■l    'edged  the  receipt  of  (hem,  and  wrote  thus;  "The  two  bills  of  exchange 
TOlWe  a°      '*'''°'*  ^°"  ^^"' '"°'  ^  '^'"  P^J"  '*'^'"  '"  '^^^  '*'^  owners  of  the  Queen  Anne  do 
ceptuicB.'    ""*'  *id  they  living  in  Dublin  must  first  apply  to  them     I  hope  to  have  their 
answer  in  a.  week  or  (en  days.     I  do  not  expect  Ihey  will  pay  them,  but  I 
judge  it  proper  to  take  their  answer  before  I  do,  which  I   request  you  will 
acquaint  Mr.  Wilkenson  with,  and  that  he  may  rest  satisfied  of  the  payment." 
[  371  ]  In  another  letter  he  wrote,  "  I  have  not  had  en  opportunity  of  sending  (ha 
bills  you  aent  me,  to  the  owners  of  the  Queen  Anne,  lo  Ireland,  but  will  take 
the  first  opportunity,  and  then  shall  remit  to  the  gentlemen   concerned,  accor- 
ding to  my  promise,"     The  defendant  on  this  paid  the  1501.  bill;  but  in  de- 
fence to  the  action  insisted  that  it   did   not   amount   to   any  acceptance,  being 
only  conditional  to  pay  it  in  case  the  owners  of  the  Qneen  Anne  did  not;  and 
his  promise  to  procure  it  from  them  was  in  favour  of  the  ptainiifl'.     But  Ray- 
mond, C.  J.  was  of  opinion  that  it  was  an  absolute  acceptance, 
(6)    W7wn  conrftttoned,.* 
Aeondi         1.  Mitrr  v.  Prkst.  H.  T.  1815.  N.  P.  4  Camp.  S9S;   S.  C.  Holt.  181. 
tioDil  so         This  was  an  action  by  the  indorsee  against  the  acceptor  of  a  bill  of  eichange. 
"P'""'     II  appeared  the  drawer  purchaacd  wheal  for  defendant,  and  in  a  letter  to  bm 
drawes  ^    defendant  promised  to  accept  bills  for  the  amount  as  soon  as  he  had  notice  of 
■nd  ba'       ^^  grain  being  shipped.   It  further  appeared  (before  plaintifi'  received  the  bill 
ckine  Bbio  he  had  shown  the -defeiid ant's  letter,)  on  the  bill  being  presented  for  accept- 
Igte  u  aooD  ance,  defendant  refused  to  accept  until  the  wheat  arrived;  soon  after  it  did  ar- 
<f  ih»  con  x'v^e,  and  defendant  sold  it  but  still  refused  to  accept.      The   question  was, 
fBlfflleiT"  whether  these   facts  constituted   an  acceptance,       Gibht,  C.  J.  said  the  leiler 
having  been  shown  (o  plaintilT,  he  made  it  an  acceptance,  othenvise  the  letter 
itself  did  not  amount  to  one.   He  admitted  a  condilional  acceptance  lo  be  valid 
if  the  condition  be  performed,  which  he  thought  was  fulfilled  in  this  case,  Ver* 
diet  for  plaintiff: 

2  PiERsoN  V.  DBt(LOP  AND  AsoTHER.  H.  T.    1777.    K,  B.  Cowp.  571. 
Haoeean        ^'^  was  an  action  brought  by  the  plaintiff  againat  the  defendants,  as  ac- 
aasw«r        ceptors  of  a  bill  of  exchange,  drawn  by  one  Robert  Mac  Ljntot,  upon  them, 
^•ihat  lbs    for  the  sum  ofBOOl.,  payable  fifteen  days  after  sight,  to  the  order  of  WilliBm 
bill  wonJd  Nicholl,  which  bill  had  been  indorsed  over  lo  the  plaintiff".     The  facts  in  this 
cepMd  tm   ^^^^  ^ere  in  substance  as   follows;  Mac  Lintot  drew  upon  the  defendants  in 
s  DBVTbill  favour  of  Nicholl,  and  gave  Nicholl  a  navy  bill,  assigned  to    the  defendant's, 
wv  paid;"  as  a  secbrily  till  the  bill  of  exchange  should  be   accepted.       Poth  bills  were 
sent  to  the' defendants,  who  said,  the  bill  of  exchange  would  not  be  accepted 
till  the  navy  bill  was  paid ;  but  they  would  receive  the  money  on  the  navy  bill; 
and  they  n^ote  to  Mac  Lintot,  saying  his  bill  would  receive  due  honour,  but 
it  was  drawn  loo  short,  being   payable  before  the  navy  bill.      The  plaintiff  ob- 
tained a  verdict,  but  the  defendnnt  had  a  rule  to  show  cause  why  there  should 
rot  be  a  new  Irial,  and  insisted  that  the  letter  to  Mac   I^ntot,  upon  which  the 
jury  had  in  some  measure  relied,  was  no   acceptance;  but   on   cause   shown, 
the  Court  said,  what  the  defendant  did  is  an  acceptance.     It  has  been  truly 
said  as  a  general  rule,  that  the  mere  answer  of  a  merchant  to  the  drawer  of  a 
bill,  saying  he  will  duly  honour  it,  is  no  acceptance,  unless  accompanied  with 
[  372  ]  circumstances  which  may  induce  a  third  person  to  take  the  bill  by  indorsement; 
butiftherebe  any  such  circumstances,  it  may  amount  to  an   acceptance, 
though  tho  answer  be  contained  in  a  letter  to  the  drawer.     In  this  case  there 
is  great  reason  to  say  that  what  the  defendants  did  was  equivalent  to  an  ac- 
ceptance.     There  may  be  a  conditional  as  well  as  an  absolute  acceptance. 
What  then  is  this  declaration  by  the  defendants  hut  an  undertaking  that  the 

*  Ad  Kcceptanca  of  this  deBcriptiou  is  where  tha  ilriwsaoalysabjecia  himieirio  tba  p*f' 
mest  of  the  bit!  upon  the  happaniag  of  a  GoatiD|Bacj. 
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bOI  Bhoulil  be  accepted  when  the' stores  were  paid  for?     After  this  he  writes 
to  the  drawer,  saying,  "  he  would  honour   the   bill,   but  he   eh ou Id  not  have 
drawn  it  at  so  short  a  date,  aa  it  would  be  due  before  the  stores  were  pnid  for."  Oran  aa 
This  is  an  admission  that  he  looked  to  the  navy  bill,  as  the  Tund  out  ot  which  '/""  ^J  * 
the  bill  of  exchange  was  to  be  paid,  and  after  he  had  actually  received  ihe  rao-  |hj*^g|,j„ 
ney  upon   the  navy  bill,  he  was  bound  to  pay  it  to  the  plaintitT,     Rule  for   a  „^g  con 
new  trial  refused.  tigned  w 

3.  Spho4T  T.  Matthews.  E.  T.  1786.  K.  B.  1  T.R.  182:        ,         him  and  ■ 

The  drawee  of  a  bill  of  exchange  when  the  bill  was  presented  to  him  for  ac-  "oihof,  «nJ 
ceptsnce,  stated  that  a  ship  was  consigned  to  him  and  a  person  in  Brisol  and  l,ne^''„ 
that  till  he  should  know  lo  what  port  the  ship  should  come,  he  could  not  accept:  which  port 
but  afterwards,  on  a    subsequent  application,  he    said    the  bill  should  be  paid  ibe  atiip 
though  the  ship  should  be  lost.  The  plaintiff  noted  the  bill  for  non-acceptance,  nonld 
The  ship  did  afterwards  arrive,  and  the  defendant  disposed  of  ihe  cargo.     In  "<><•"  he 
an  action  against  the  defendant,   as   acceptor,  BulUr,  J.  who  tried  the  cause, '^°'"'' 
held  that  the  acceptance  was  conditional  only,  and  that  the  noting  showed  the  nectSl'i^th 
plaintiffdid  not   choose    to  take  it,  and  directed  a  nonsuit.     And  upon  a  rule  i  tatttt 
to  show  cause  why  a  new  triul  should   not  be  granted,  the  Court  I-Sahursl  and  quant  aa 
BiiU«rJs's.)  agreed  that  the  acceptance  was  conditional   only;  but  IVitlei,  J.oreiihat 
thought  if  there  was  a  doubt  whether  it  was  conditional,  or  whether  the  p'*'"' 'l"'*/!' b« 
tiT  had  precluded  himself  from  insisting  upon  it,  all  the  facts  should  have  been'  jj 
left  to  the  jury.     He  thought  the  nonsuit  ought  to  beset  aside.     Rule  dis-thongh  ihs 
charged.  ship  wu 

4.  Smith  v.  Abbot,  E.  T,  1740.  K.  2.  Stra.   1152;  S.   C.  by  the  name  of  Ion } 
Smith  v.  Scari-pe.    7   Mod.  426. 

The  defendant  accepled  a  bill  of  exchange,  to  pay  it  when  the  goods  con  *^'"  ?" 
signed  to  him,  and  for  which  the  bill  was  drawn,  were  sold,  and  the  plaintin  ""  onJd 
declared  on  the  custom  of  merchants.      Alter  a  verdict  for  (he  plaintiH',  it  was  accept 
moved  in  arrest  of  judgment,  that  this   acceptance,   depending  on  the  contin-  "when  cet 
gency  of  the  sale  of  the  goods,  was  not  within   the   custom   of  merchants,  ortnio  good* 
negociable.      But  the  Court,  (on  consideration)  held  it  good.  wereaold,'* 

S.Laiso  v.  Barclay.  H.  T,  1823,  K.  B,  1  B,  &.  C.398;  S.  C,  2  D,  §■  R.  630,  ^^«™.^';»™ 

A.  and  B.,  merchants  in  London,  being  applied  to  on  behalf  of  C,  resident  ,j,j(^„ 
at  Demarara,  to  give  him  a  letter  of  credit  for  30,000/,,  to  enable  him  to  pur-cei. 
chase  produce  to  load  certain  vessels  for  the  port  of  London,  and  to  accept  his    [  373  } 
drafts  at  90  days'  sight.      On  receiving   invoice,  bill  of  lading,  and  order   for  Bo  where 
insuraDce  to  the  extent  of  certain   fixed  prices  for  various  kinds   of  produce,  ihe  caiui 
wrote  to  C,  slating  that  he  consented  lo  mnke  Ihe  advances  required  "PonK^^V"^ 
the  terms  described,  and  that,  upon  receiving  the  documents  be  fore-mention-  |,ggj  i^  ^ 
ed,  and  no  irregularity  appearing,  they  would   accept  his  drafts   at  the  usual  cent  billi 
date,  to  Ihe  extent  of  30,000/.     C.  shipped   produce  lo  the  value  of  800/.  on  drawn  b^ 
board  one  vessel,  and  to   the   value  of  1000/.  on  board  another,  and   sent  the  the  conai 
necessary  documents  to  B.  &  C,  and  directed  the  surplus  of  the  proceeds  ofgao'a'iha 
the  first  cargo  (after  repaying  Ihe  advances  of  A.  Sf  B,),  lo  be   paid  to  D.    '''o",c[.e?v 
Loudon;  and  that  the  surplus  of  the  second  should   be  held  by   them,  to  abide  ;„„  ihebilli 
by  his  future  advice.      C.  afterwards  drew  a  bill  upon  A.  &,  B.  for  &00f  ,  at  six  ot  Uding, 
month's  sight,  and  did  not  specify  to  the  account  of  which   cargo  it  was  to  be  lie,  afthe 
charged.      A.  &.  B.  refused  to  accept  it,  and  C,  having  thereupon  brought  an'"™'?''^' 
action  against  them  for  non-acceptani »,  Ihe  jury  found  their  verdict  for  the  [[^^i' ^™ 
plainliS*.      It  was  now  urged,  that  A,  &,  B.  only  bound  themselves  conditionally,  coniigaee 
provided  no  irregularity  appeared;  that  there  was  an  irregularity,  in  the  plain-  was  boond 
lifT  not  stating  to  Ihe  account  of  which  ship  it  was   to  be  placed;  that  one  ofapoa  re-    • 
the  terms  at  which  the  bills  were  to  be  drawn  was  at  90  days' sight,  or  the"'P*">'' 
usual  dale;  that   the  former  words  explained    the    latter;  and   therefore,   83'°"^'"" 
there  was  no  proof  that  six  months  after  sight  was  the  usual  dale,  there  was  btih,  It 
another   irregularity  committed   by  the   plaintiff  in  drawing  the  bills  at  six  though  Ifaa 
months  after  sight,  whioh  would  be  much  lo  the  prejudice  of  the  defendant  ace  on  at 
in  the  event  of  the  insolvency  of  the  plaintiff.  "poa  which 

Per  Cur.     We  foe!  no  difficulty  in  saying  that  judgment  ought  to  be  in  ft-™  *•*"' 
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wera drawn  rour  of  the  plaintilt.  A  contract  is  entered  into  between  the  plaintiS*  and  A. 
*■"*  ""*  &  B.,  by  which  the  latler  unilcrtakca,  upon  certain  condilinns,  to  accept  the 
aud"ii'l  '  '''"^  °^  "'^  piiiinli;i;  to  the  amount  of  30,00<)/.  Now  it  is  clear  that  they  ncf- 
tliouglilliey  B''  intended  to  give  any  crerlil  to  the  plainliir,  and  that  tbcy  never  meant  to 
weredrawn  accept  nny  bills  without  having  the  means  of  meeting  them  in  their  hands  be- 
at  sii  fore  they  gave  their  acceptance;  hut  when  they  once  had  ibe  means  of  provi- 

°}°P^^i      ding  for  Ihe  bills,  that  thcv  would  then  accept  any  bills  which  were  drawn  in 
ii'ir    001      "'*  "*""**  "'"y  "^  traic.     The  plaintiff  performed  his  part  of  the  contract;  be 
having        transmitted  at  different  times,  to  A.  i^"  B.  the  invoices  and  bills  of  lading  of 
found  ihni  the  ships,  with  orders  to  insure  the  goods  on  hoard,  and  aftcrwnrda  be  drew  a 
la  be  an  un  hill  for  5001.   at   six  month's  sight,  on  A.  ^-  It.  which  they,  having  received 
usual  time.  ij,g   invoices,   bills   of  lading,  and   orders,   refused  to  accept.     The   rensons 
they  assign  are.  that  they  bad  not  been  advised  to  what  account  it  bad  been 
drawn.     They  had  it  in  their  power,  therefore,  to  place  it  to  whichever  ac- 
count tbey  pleased;  though  there  was  a  great  irregularity  in  drawing  the  bill 
nt  six  months  after  sight,  instead  of  OU  days;  but  the  jury  have  found  Ihat  tbe 
dale  was  not  unusual.     It  is  true,  that  by  its  long  date,  if  the  ptaintilT  became 
insolvent,  their  remedy  might  be   delayed;  hut,  on  the  other  hand,  by  a  long 
date,  they  would  be  enabled  the  hotter  to  dispose  of  the  cargoes,  and  be  ready 
(o  meet  the  bills.      It  is  clc.-.r,  therefore,  thai  the   hills   which  tbcy  meant  not 
to  accept  were   such   a*   miaht   be  drawn  for   fci*  than   90  days.      Upon   th« 
I    i-TA        whole,  therefore,  we  ihiuk  thiit  this  ctmtratl,  having  been  made  bet«cenmer- 
l.  ^'^   I    chants,  ought  to  be  lihcratly  roiislnicil,  and  that  the  plainlilT  has  done   more, 
in  fact,  than  his  part,  for  all  the  matters  objected  against  him  are  much  to  the 
benefit  of  the  defendant. — Potlea  to  the  plainliT, 
.  (F)  When  partui,  or  vARvivfi  frou  the  tesob  of  the  bill. 

taa""^  I.  Wr-fiERsiorK  v.  Kr.i-NF..  i\I.  T.  I7,'().  K.  B.  1  Slra.  214. 

p:iy  pnrt  ot  A<«ion  on  a  foreign  hill  against  acrcpior.  It  appeared  that  the  htll  was 
the  men  for  drawn  on  him  for  1  (JO/.,  oil'/  lie  accij.hd  it  lo  pnij  part  ilierfoj.  On  demurrer,  it 
whiclithe  was  insisted  that  a  partial  acceptance  wa^^  not  good  within  the  custom  of  mer- 
biU  ifl  chants.      I'nt  the  Court  held  it  valid,  f.ir  cilher  parly  might  have  refused   this 

•did."'*       partial  acceptance,  and  they  were  at  the  same  liheily  to  take  it;  neither  could 
force  the  other  to  receive  it;  bat  if  tbey  agree,  there  is  no  injury  done  to  a 
person  who  is  willing. 
8(,',n  ac  -■   Pr.TiT  v.  Tir-vtov.  T.  T.  IGHT.  K.  TI.  Comb.  L^. 

ceplanee  A  bill  was  accepted  lo  he  paid  half  in  money  and  half  in  bills;  and  the  ques- 

viijring       tion  was,  whetheithcre  could  be  a  qualitiealion  of  the  acceptance;   and  it  was 
from  the      proved  by  sevcraT merchants  that  there  might,  for  the  drawee  might  refuse  the 
tenurofiba^jjl  (otaily,  or  accept  it  in  pa.-t,  but  (hat  Hie  holder  was  not  hound  to  acquiesce 
in  such  acceptance. 

(G)  With  reference  to  the  holder's  Rr(iiiT  TO  INSIST  ON  Ml  abholutb 

The  holder  of  a  hill  is  entitled,  from  Ibe  undertaking  of  the  drawer  and  in- 
dorsers,  to  demand  an  ahsulute  acceptance  of  ilie  drawee;  Mar.  •2'i.lA  edit,; 
and  may  treat  an  offer  of  a  nuulilied  one  as  equivalent  lo  an  absolute  refusal. 
(II)  With  r..f.;,;,,nce  to  T!in  ..,<:iits  op  thl  .acceptor. 
An  accom  ("'  'fo  l,e  i..Yf..M.  ifi.d  L<,  d.mra: 

mod^lion  Yot-Nf!  V.  Ho:i.-i.tv.  M.  T."i:7-'.'  C.  P.  3  Wils.  34G. 

aceepior  On  the  Q,3;h  of  June,  bankrupt,  Ibe  delL-ndant,  drew  a  bill  of  exchange  for 

•""■'"  his  accomincidiiiion  on  the  uliiinlilf,  pavahle  one  month  afier  dale  to  his  own 
|J'f''^;^™""<-rder,whi,:h  the  plaintiff  on  il.e  sanie  day  accepted.  On  the  IJlh  of  July  a 
preu  CUD  C'J'nini''Hion  issued;  the  bill  hocainc  due  on  the  irtth  of  July,  when  the  plain- 
Uact,  =aBn  tit' paid  it.  The  linnKrupt  oiitiiined  his  cerlilii-iile  on  the  olh  of  September, 
ruled  to  bo  which  was  allowed  on  the  0th  of  Oclober,  In  nn  action  against  the  defendant, 
indemaifi     tJ,o  Court  held  the  certilicale  no  bar. 

'^'^  •  Orlo  p:iv  at  n  dilTiTenl  limn:  llollnv.  5^:1,  nr  pbre: -"pc  4  SI.  &P.  162;  4  B.  &  .\.  198. 

1    lie  may  Ihcrefnie  relnin  tiii>ni-v  nr'lUu  dreHT,  ivlilrh  <-omi)'s  luulv  iDla  his  hands,  an- 

(il  tlie  bill  is  delivered  up,  or    he    ri'cviiva    sulticiRiil  iiideinnily;  Maiden   v.  Kempster.  1 

Campb.  la.  ab lidded  jJu<(.     So  la  acciipiar  lu^^y  ralala  fiiDdilD  iadtoiiiify  himielf  ■(ainal 
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(fe)   Tb  alUr  kit  acceptance  [  315  ] 

See  ante,  div.  Alteration,  p.  343  &  354.  ^o^rd  K*^ 

(c)   To  revoke  ku  acceptance.  portBd'io* 

1.  Trimmer  v.  OnniB.  IHOO.  N.  P.  cited  6  East.  200;  S.  C,  2  Smith.  Rep.  ^^^  j^^j 

338.  S.  P.  Thornton  v.  Dick.  H.    T.   1803.  N.  P.  cited  i  Smitb.  ,d,  ihm  aa 
Bep.  338.  icMptsnM 

It  appeared  ia  Ihia  ca»  thnt  a  biUofeichange  had  been  left  for  acceptance,  »"="°"'J« 
end  had  been  accepted,'  but  that  the  acceptance  had  been  afterwards  cut  off,  ^""^^^j^^ 
udthe  bill  returned  ia  that  mutilated  state.  Lord  KenyoOiC.  J.  ffaBoropin-g,,^  ^^^^^J^ 
ion,  that  the  acceptance  oQce  made  could  not  be  revolted,  aiid  that  the  accep-  ,„  the  baod* 
tor  traa  iriill  bound.  ■><'  the  bo 

2.  Bb.stinc»  v.  DoRRiEf.  H.  T.  1805.  K.  B.  eEaat.    199;  S.  C.  2  Smith  "»P«m- 

Rep.  337. 

Per  Lord  Ellenborough,  C.  J.     The  rule  is  certainly  laid  down  in  the  Ham-  ^°^,^" 
burj  Ordinance  as  stated,  that  an  acceptance  once  made  cannot  be  revoked,  ^^j^  ^^^ 
tboagh  to  he  sure  that  leaves  the  question  open  a»  to  what  is  an  acceptance,  ■eqnentir 
whether  it  be  perfected  before  the  delivery  of  the  bill;  but  I  ehould  consider  obturved 
Ibe  general  question  as  one  of  great  magnitude,   and  worthy  to  be  considered  that  be 
in  the  moat  eolemn  mnnner  before  it  is  decided;  that  after  an  acceptance  was'""'^ 
clearly  made  it  could  be  explained  away  by  any  obliteration  of  it  exparte.     I  J^p"/,"^ 
can  readily  conceive  that  great  inconvenience  would  enaue  from  letting  in  such  ^  jQetrine, 
a  practice. 

3.  Cox  V.  TaoT.  H.  T,  18'22.  K    B.  SB.  &  A.  474;  S.C.I  D.  &.  R.  38.     And  in  » 

A  bill  on  defendant  and  Co.  was  put  into  their  bill  box  for  acceptance,  the  madem 
24th  of  May,  1 820.     They  wrote  an  acceptance  upon  it,  and  dated  it  the  24tb  =»*"  '•  b" 
of  May,  IBiO.     The  bill  was  not  called  for  until  the  27th  of  May,  and  before  ^'Y,^*"™ 
that  tifoe  the  acceptance  was  erased  by  inlcing  it  over.      When   or   by  whom^^^^  j^, 
that  was  done  did  not  appear,      Plaintiff  brought  an  action,  on  the  ground  that  mRj  at  anj 
the  writing  the  acceptance  bound  the  drawee,  and  that  he  could  not  aderwards  time  previ 
cancel  his  acceptance;  hut  on  a  case  reserved;   the  Court  were  clear  the  aC'")"  i*^  hi* 
ceptance  might  be  cancelled   at  any  time  before   it  was  delivered  out  by  the  ^"ij?™  -• 
drawee,  and  they  ordered  the  potieo  to  be  delivered  to  the  defendants.     See    I.    .     J 
Traiie  du  Contrnt  de  Change,  part  i.  ch.  3.  a.  3.  pi.  44;  Emerigon  Traite  des  JJ'^Jj^ ^^'^i,^ 
Assurances,  ch.  3,  s.  4.  p.  '15;  Cours  de  Droit  Commercial,  by  J.  R.  Pardes- ^te hi*  ae 
■ua,  Paris,  1814.  part  ii.  tit.  4.  chap,  4.  sect.  4.  s.  1.  p.  400.  ceplanc*. 

4.  R*PF.R  V-  HiRKBECK.  T.  T.  1812.  K.  H.  15  East.  17. 

It  appeared  that  a  bill  ofeichnn^e  havinf(   been  accepted    payable   at  Lad-And  evan 
broohe's,  with  a  direction  in  writing  on  it  "  in  cases  of  need  to  apply  at   Bold- P""^.'"  'I"" 
ero'e;"  and  having  been  diahonoured  when  due  at  Ladbrooke's,  and  thereup-r^^"'""  ** 
on  brought  to  Boldero,  who  thinking  that  it  had  beon  made  payable  at  hia  ndjadEed 
house,  under  that  mistake  cancelled  the  acceptance;  but  presently  observing  tbai  a  can 
the  mistahe,  wrote  under  it  "cancelled  by  mistake,"  and  signed  ^is  initials  to  cellatiaatty 
it'  yet  nevertheless -paid  the  bill  for  the  honour  of  the  plaintiff,  whose  indorse-*  'bird  per; 
nwnt  waa  on  it.'    One  of  the  prior  indoraeea  subsequently  called  at  Boldero's  "","  """"l^ 
for  the  bill,  in  order  to  pay  it;  but  finding  that  the  acceptance  had  beon  can-  ^"^01:601° 
celled,  refused  to  take  it  up.     fpon  these  facts  a  verdict  was  found  for  plain- jnco, would 
t'fla.     A  rule  nui  had  been  eiiii-e  oUnined   for  a  new  trial,   on  the  ground  that  not  avoid 
the  cancellation  in  fact,  Ibou^'h  icoirknlal,  threw  a  difficulty  upon  (he  defend-  (be  bill. 
tats  of  recovering  over  agaiimt  the  ptipr  indorsers,  as  it  would  be  necessary  to 
go  through  the  same  media  of  proof  to  eatuhliah  their  claim  over  against  such 
priar  endorsers;  a  difficulty  which  ought  not  to  be  thrown  upon  them,  especial- 
ly by  the  act  of  the  then  holders  of  the  bill;  and  which  difficulty  might  be  in- 

bli  acMplqnce^,  though  ontslaactlng  niDre  ihin  aii  jetira:  Moore  v.  Williams,  9  Campb. 
4t8.  tlirid^ed  poit.  So  ira  man  who  has  funda  id  hi^  hands  beinn'ing  to  a  trader,  who 
h.1)  cainniUied  a  lecret  aciof  tinnkrupl'iv,  nccapt  abiilfortlial  Irnder  without  kootvledgeor 
tlw  Kl  n(  bankruptcy,  he  ma?  npplf  ihoic  funds  to  piy  auch  acceptance,  thongh  a  coia- 
tiiinion  Diny  have  ia«ueJ  in  the  meon  tiirie:  Wilkinav.  Caiay,  T  T.  R.  ~II.  abridged  anjf, 
vol.  iii.  p.  118.  And  niace  the  i9  Geo.  3.  nnd  6  Geo'  4.  au  accommodatioa  iccepler  may 
fraie  under  the  drawar's  eooimiuioa,  though  he  haa  paid  the  bill  after  the  bankrapte^. 
Vot.  IV.  30 
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creased  hy  the  death  of  any  of  (he  witnesiieB  in  tbe  mean  time;  aiid  Iherefore 
it  waa  contended,  that  this  action  did  not  lie. 

Per  Cur.     Indorsees  are  boond  to  return  a  bill  of  exchange  lo  the  indoi9- 

ers  unchanged  by  any  act  of  theirs.     This  has  been  done  ia  the  case  bcfttro 

us;  for  although  the  hill  was  altered  by  Toldero,  he  had  no  anlhorily  from  the 

plaintiff,  express  or  implied,  to  du  the  act;  th«  whole  originated  in  his  raulake. 

Polhier,  inhisTreatJBooa  Bfllaof  Exchange,  (2  vol.  114.   part.  I  ch.  3.  s.3.> 

speaking  of  an  acceptor  who  has  put  hia  tiignature  to  a  bill,  but  has  not  parted 

with  it  says;  that  before  he  does  part  with  it,  "  ii  peut  changer  de  tolonte  tt  ray- 

er  tonacceplalioa.     ^l/ortiori,  then  a  third  person,  who  has  by  mistake  acted 

And  ihtt      gg  Boldcro  has  in  the  case  before  us,  cannot  be  considered  as  having  avoided 

"bMir^c  the  hill,  but  shall  be  at  liberty  to  correct  that  mistake  in  fortberance  of  th» 

Mptaaca     rights  of  the  parties  to  the  bill.     Rule  discharged.     See  I  Campb.  426.  n. 

could  DM    4.  Eentinck  v.  SoKBiEN.  H.  T.  1805.  K.  B.  6  East.  199^    &.  C.  2  &nitlb 

b«  canesl  Rep.  337. 

led  by  iha  Thj,  ^as  an  action  by  the  indorsee  against  the  defendanf ,  as  acceptor  of  a 
babra"d>4i  **'"'  ^^"^^  ^^^  ^^^^  referred,  and  the  arbirrator,  after  reciting  in  his  anrard  that 
1HV  onbs^''*  P'"'"''*'^' "" '''^^'^' "'^^^''J'l '^'^  the  bill  with  the  defendants  for  accept- 
bill  t*  tk*  ance,  and  Ihey'eigned  an  acceptance  thereon;  but  that  on  the  first  of  June,  be— 
[  377  ]  fire  the  bill  mat  called  for,  they  cancelled  that  acceptance,  and  that  the  plain- 
bolder,  yH  liir the reu port  noted  the  bill  for  non-acceptance,  declared  himself  to  be  of  opin— 
•r  the  hold  ioTt,  that  by  such  noting  the  plaintiiT  had  precluded  himself  from  insisting  that 
km'''tb'"B  ""^  defendants  had  bound  Ihemselves  to  pay  the  bill,  and  therefore  anarded in 
cepiBDce  of ''"vour  of  Ihe  defendants.  A  rule  nisi  was  obtained  for  setting  aside  this  award, 
wQicb  hot  00  the  ground  that  Ihe  ecceplance  was  irrevocable.  Fut  tbe  court  held,  that 
been  h  oaa  whether  such  acceptance  could  or  could  not  be  revoked,  the  plaintiff  bad  at  all 
esllnlioiaa  events,  by  noting  the  bill  for  non-acceptance,  precluded  himseKTrom  contcnd- 
"^  !^'r  *"  *"8  *^^^  *'*^  acceptance  was  valid,  whatever  might  bo  the  case  as  between  (he 
voted  or  j^g^gg  jn(l  other  parties,  who  were  not  bound  by  the  act  of  noting.  Rule 
tBDc',  he    discharged.     See  I  T.  R.  182. 

WOald  af  (1)  WiTII  BEFEBBNCB  TO  THE  LliBIIITl'  OF  TDE  ACCEPTOR,  ISD  9F  HIS- 
(arwKrdi  b«  DtSCHARGE. 

prMladed  |,  WuiTLET  AND  OTHERS  V.  Thicker  *ND  OTHERS.  M.  T.  1807.  N.  p.  t 
\7XAm  Campb.  35. 

bin  irai  ae  Action  by  indorsee  against  acceplorsof  an  accommodation  bill  of  exchange, 
eapted.  I^t  appeared,  at  a  meeting  of  the  defendants'  creditors,  the  plaintilTs  had  said, 
"  they  looked  lo  the  drawer,  and  should  not  come  upon  the  acceptors  ;"  in  con- 
The  aeeap  sequence  of  which  defendants  had  assigned  over  their  property  for  the  benefit 
tor  inoy  be  of  their  creditors.  The  drawer  became  insolvent,  and  the  plaintilf  sued  Ihe 
dlichaned  defendnnts.  On  Ihe  question  whether  they  were  discharged,  Lon)  Ellen bo- 
bnt'iha  *  '■'"'S*''  ^  ^-  *°'^  ""^  i"'y  '"  co'18'd®''  whether  tbe  renuocialion  was  absolute 
word*  mnal  <*''  condilional — if  it  was  absolute,  defendants  were  clearly  discharged  from  alt 
amoaBt  to  liability  ;  if,  on  the  contrary,  it  was  only  conditional,  or,  in  other  words,  that 
■n  ebiolnte  they  intended  only  to  say  that  they  should  look  to  the  drawer  in  the  first  instance 
reDDDci*  f„r  satisfaction,  then  Ihe  acceptors  were  clearlv  liable. — Verdict  for  plaintifls. 
tionofilia  2.  ij|.j,cK  V.  Pebble.  Cited  Disgwai.l  v.  Du.nster.  M.  T.  1779.  K.  B. 
bolder  ■  ,  T-i  -1 .  n 

cUira.  '  Doug.  248. 

Black  arrested  Pede,  as  acceptor  of  a  hill  drawn  by  Dallas  ;  but  on  find- 
Hence,  i,  i"g  that  the  acceptance  was  an  accommodalion  arm,  his  attorney  took  a  seru- 
mMaage  rity  from  Dallas,  and  sent  word  to  Peoie  that  he  had  settled  with  Dallas,  and 
■hat  tbe  tKat  Peele  need  give  hirnarif  no  further  trouble.  Dallas  afterwords  became 
•^'J""  ''"  bankrupt,  upon  which  Black  agnin  sued  Peele  ;  but  it  was  held,  that  as  Black 
f?"._"  had,  in  express  words,  dlacharged  Peele,  the  action  could  not  be  maintained. 
Ind  iba"";  3.  Walpolb  v.  Pulte.nev.  Cited  Di.ngw.*l..  v.  Dunster.  M.  T.  1779.  K.  B. 
need  not  I  Doug.  248. 

give  bim         Walpole  held  a  bill  accepted  by  Pulteney,  but  agreed  to  consider  his  ac- 

'"'^5?'^"  ceptance   as  at  an  end  ;  and  wrote  in  his  bill-book  opposite  the  entry  of  this 

'  ■  The  Bcfpptor  i<  piimmily  liaMe  to  jinj  Ilie  lull  ncfording  lo  the  Icrms   of  hi*  acoepU 

BDce,  and  tlie  drawer  and  iiidoiiera  ai-e  eecoRdatjl}'lial)luualii>d.;r..uItiHe  2Cai>iiib.  181.  n. 
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bin,  "Mr,   Pulteaey's  acceptanre  at  sn  end."     Walpole  kept  ihe  hill  from    [  9T8  ] 
1772  to  1775,  without  calling  on  Piilleoey,  on^l  then  broutrht  this  action    TlieO' ■■•«'« 
jury  found  a  rerdict  for  the  plaintiff  ;  but  the  Coilrt  of  Exchequer  lliougfat  the  "'«■>!■"' 
Verdict  wrong,  end  granted  a  new  trial,  upon  which  the  jury  found  for  the  de-  ,|,  ""5™ 
fendant.  uoe,  ,,*,, 

4.   Mabon  v.  Hunt  and   another.  M.  T,    1770.  K.  B,  1  Dowg.  29G.         na  end; 
This  was  BB  action  against  the  defendants,  who  were  partners,  aa  the  ac- 
ceptors of  six  bills  ofexchQage  to  the  amount  of  32O0i.  The  facts  of  the  cnseOr  if  ther» 
Wore  ;  the  defendant,  R  H.,   happening  to  be  in  the  island  of  Dominica,  on  ''■  "  ♦"'■'« 
Ifae    nth  of  April,  1778,  wrote  Ihe  following  letter  to  hia  partner,  T.  H.,  '0°^^'"^ 
London  ;     "  AJa  our  friends  V.  C.  and  V. ,  who  were  merehanta  in  Dominica,  coniitem 
have  made  purchase  of  about   100  hogsheads  of  prize  tobacco,  and  purpose  lion  ilMt 
shipping  them,  or  as  many  of  them  as  Ihoy  can  get  by  Ihia  convoy,  I  have  a-  goodsKbatl 
greed  that  on  their  giving  you  orders  for  insurance  on  any  part  of  the  aame,  ''•  «>i»is*    , 
and  sending-billB  of  lading  consigned  to  you  in  London;  what  bills  of  exchange"  "*" 
they  draw  thereon  at  the  rate  of  SQl.  per  hogshead,  from  90  days  lo  sis  months  answer  lli* 
s'-gbt,  as  shall  be  determined,  will  be  duly  accepted  and  paii)  by  you,  and  doubt  bin,  anil 
not  your  punctual  adherence  thereto."     On  the  1st  of  May  following,  V.  C.  ihe  bolder 
and  V,  wrote  to  the  defendants,  ordering  insurance  upon  40  hogeheada  of  lo-  '■''«■  tfw 
bacco,3G00i.,  without  taking  notice  of  having  drawn  any  bills.     This  letter 80"<l»«nd 
was  received  on  the  6th  or  7th  of  July  ;  and  in  consequence  thereof  T.  H,  ^  ,^ct^'' 
cot  the  sum  mentioned  insured  for  a  premium  of  3031.     On  the  same  1st  ofmn  ire  Jia 
May,  V.  C.  aad  V.  wrote  another  letter  to  T.  H.  apprising  him  that  Ihey  had  charged. 
drawn  six  bills  of  exchange  for  3WQI.  in  consequence  of  R.  H.  's  letter,  pay- 
able to  R.  v.,  and  indorsed  by  him  to  the  plaintiff,  drawn  on  40  hogsheads  of 
tobacco.      This  letter  was  received  on  the  10th  of  July  ;  on  the  1 1th  the  bitid 
arrived,  and   were  presented  for  acceptance,  together  with  R.  H.'b  letter  of 
Um  I7th  of  April.     T.  II.  refused  to  accept  them,  and  alter  a  negociation  of 
two  or  three  days,   a  memorandum  was  signed  by  the  plainlilt,  .which,  after 
stating  the  bills,  proceeded  in  these  words;  "  whereas  40  hogsheads  of  tobacco 
bad  been  consigned  to  Messrs.  T.  and  R.  Hunt  on  account  of  the  above  bills, 
and  they  being  apprehensive   that  the  net  proceeds  thereof  may   not  he  sufii- 
cient  for  that  purpose,  have  refused  to  accept  the  said  bills  ;  we  therefore  ac- 
cept' the  bill  of  lading  of  the  said  40  hogsheads  of  tobacco,  and  the  policy  of  . 
inaurance  Car  3600/.  to  cover  the  same  in  case  of  loss,  being  valued  in  the 
•amc  policy  at  90/.  per  hogshead,  both  which  we  now  acknowledge  the  receipt 
of,  and  that  we  will  apply  Iho  net  proceeds  when  in  cash,  to  the  credit  of  Mr. 
R.  V.    09  far  as  the  said  proceeds  will  go  in  part   payment  of  the  above  bills. 
K.  M.  for  self  and  late  Co."     The  tobacco  afterwards  arriving,  was  received 
and  sold  by  the  plaintifi',  and  produced  only  about  I400t,      Tut  the  occasion  of 
the  dilTerence  between  the  sum  and  the  valued  price  in  R.  H.'s  letter  did  not 
appear.     Upon  the  trial  of  the  cause,  it  was  insisted,  on  the  part  of  the  plain- 
tiir,  that  R.  H.>8  letterof  the  171h  of  April  was  a  virtual  acceptance  of  the 
bilk,  and  that  nothing  had  happened  to  discharge  that  acceptance  ;  that  there- 
fore the  pla-ntiff,  as  the  holder  of  the  biils,  was  entitled  to  receive  the  difTc- 
rence   between   their   amount   and  the  amount  of  the    price   for  which  the  to-    [  3'^   J 
bacco  was  sold,     iiut.  Per  Lord  Mansfield,  C.  J.  who  delivered  the  resolution 
of  the  Court.     There  is  no  doubt  but  an  agreement  to  accept  may  amount  to 
an  acceptance,   and  it  may  be  couched  in  such  words  as  lo  put  a  third  person 
ia  abetter  condition  than  the  drawer.     For,  if  one  man,  in  order  to  give  cre- 
dit to  another,  makes  an  absolute  promise  lo  accept  his  bill,  the  drawer,  or  any 
other  person,  may  show  such  promise  upon  the  exchange  tn  get  credit,  and  a 
third  person  who  should  advance  bis  money  upon  it  would  have  nothing  to  do 
with  the  equitable  circumstances  which  might  subsist  between  the  drawer  and 
acceptor.     Bnt  an  agreement  to  accept  is  still  but  an  agreement  ;  and  if  it  is 
conditional,   and   a  third  person  takes  (he  bill,  knowing   of  the  conditions  an- 
aexed  to  the  agreement,  he  takes  it  subject  to  such  condiltoAs.     Here  were 
rarnny   things  specified   as  the  conditions  of  this  acceptance — the  insurance, 
Ihs  bill  of  lading,  the  coDsigamcnt,  a  certain  number  of  hogsheads  to  bo  de- 
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livered,  and  of  a  certain  Talue  to  he  rnted  hj  the  hogsheads.  The  temptation 
Bat  it  H  no  to  accept  was  the  commiBsioD  on-  the  con  sign  me  nt,  and  they  were  to  have  the 
^""''"e"*" security  of  fho  gooda  and  the  insiirBnco,  but  the  plaintiff"  undoes  nil  ihiB,  and 
io«y  He'  «"?*"'  "'^"  ^  "'•'  '"•"=  oil  from  you,  security,  commission,  &.c.  Thia  was  eay- 
(hftll  look  '"Sj  "  I  "'I'  stand  in  your  place,  but  not  so  as  to  be  answerable  for  more  ihao 
.  to  tha  draw  the  produce  of  the  tobacco.  "  It  is  imposBible  that  the  defendants  could  mean 
erforpa;  to  accept  wilhout  any  benefit  or  security  ;  we  ate  therefore  of  opinioD,  that 
TDent,  aod  thig  nsade  an  end  of  Iho  agreement. 

w^Md  »o  ^-  P-«RKE»  *  Leigh.  1817.  N.  P.  2  Slarkie'a  Rep.  928. 

more  of  ihe  1^'^  "83  an  action  by  indorsee  of  a  bill  of  exchange  against  the  accepter, 
aceeptot  It  appeared  in  evidencH  that  defendant  owed  plaintifT  TOOJ.  on  warranls  of  at- 
thiia  tbe  torney,  and  he  had  observed,  as  to  the  bill  in  question,  that  he  shoald  look  to 
pajmeat  of  (he  drawer  for  that,  and  thai  ho  wanted  no  more  from  the  defendant  than  what 
■  dobtnoi  was  included  in  the  warrants  of  attorney.  Lord  Ellenborough,  C.J.  held, 
whb^ie  ""*'  ^  ""^  plainiilfhad  not  expressly  renounced  all  claim  upon  ihe'acceptanco 
bill.  itwas  still  binding  upon  the  defendant. — Verdict  for  plaintilf. 

6.  Ellis  v.  G*lindo.  M.  T.  J783.  K.  B,  I  Doug.  249.  n. 
So  itKcni  One  James  Oalindo  drew  upon  his  brother  for  30/.  in  favour  of  the  plaintiff; 
the  W<fen  when  the  hill  becnme  due,  James  paid  the  plaintiff  31.  15».  4d.  and  indorsed  a. 
leeeiving  s  promise  to  pay  the  remainder  in  three  months  on  the  back  of  the  bill  ;  after 
JJ"""  J  "  three  years  this  action  was  bronpht  against  the  defendant,  aa  the  acceptor. 
on  a  biil  '  At  the  trial,  Lord  Mansfield  thought  the  defendant  discharged,  and  nonsuited 
trom  iha  the  plaintiff.  On  a  motion  for  a  rule  to  shew  cause  why  there  abould  not  be  k 
drawer, and  newtfia].  Lord  Mansfield  said,  he  thought  the  case  did  not  interfere  with  that 
t>kin|  a.  of  Dingwall  v.  Dunster,  ante  ;  but  a  rule  to  show  cause  was  granted.  Afler 
promuB  ^^^^^  ^^g  shoivn.  Lord  Mansfield  said,  "  (be  doubt  is,  whether  the  question 
r'sao'l  »*><"■'<'  °'*  ^^^^  been  left  to  the  jury  ;"  and  per  lluller,  J.  I  rather  think  ihw 
for  ttio  par  <="*«  should  have  gone  to  (he  jury  ;  but  I  am  not,  thetefore,  of  opinion,  that 
maot  of  (lie  there  ought  to  be  a  new  trial  ;  the  indorpement  could  not  have  been  meant  a« 
r«idue,will  an  additional  security,  for  the  drawer  was  equally  liable  before,  1  should  have- 
DoiaiDoaatlefl  the  question  to  the  jury,  but  with  very  strong  observations  ;  and  aa  tb« 
to  ■  dl».  demand  is  so  small,  I  do  not  think  there  ought  to  be  a  new  trial. 
tL'aocop  ''■   Laiton   v.  Peat.   T,  T.  1809,  N.  P.  2  Camp.  185, 

lor.  The  defendant  accepted  a  bill  of  eschnnge  drawn  by  and  for  the  accomoda- 

tion of  A.,  who  indorsed  it  for  va!ue"fo  the  plaintiff,  who  knew  the  terms  on 
Bat  il  baa  which  it  was  accepted  ;  and  who,  on  its  becoming  due,  received  a  partial  pay- 
boon  hold  n,ent  from  A.  and  gave  him  time  to  discharge  the  remainder,  but  without  the 
aa,  Ibat  »"  assent  of  the  defendant.  Lord  Ellenborough,  C  J.  said,  that  as  the  condition 
Stt"o»  ac  of  the  defendant's  acceptance  was  kno»vn  to  all  the  parlies,  he  must  he  con- 
eeptot  will  sidored  in  the  light  of  a  mere  surety  for  A.  and  as  such,  would  clearly  be  dia- 
bo  dJMhsrg  charged  by  time  being  given,  without  his  knowledge,  to  A.  An  acceptor  for 
■d  by  ihg  jhe  accommodation  of  a  drawer  is,  in  effect,  mttlalia  mutandis,  the  drawer,  end 
■V''?">  thodraweristheacceplor.— Piaintilfnonsuiled.  See  3  Camp.  282  ;  iTaunt. 
Sl'thfn™-  l^'S  ;  4  ibid.  730;  5  ibid.  193  ;  S.  C.  1  Marsh.  14. 
erXrn"  8.   Raqoett  v.  AiMOBB.   H   T.  18 13.  C .  P.  4  Taunt.  750. 

'  tiee,  ihat  In  an  action  ag.ainst  the  acceptor  of  o  hill  of  exchange,  it  was  proved  that 
iha  bill  wu  the  bill  wasaccepied  for  the  drawer's  accommodation,  and  the  plaint  iP,  them— 
Bccepiad  dorsee,  having  given  time  to  the  drawer,  it  was  contended,  on  the  authority  of 
wn^od"  Lat'o"  "■  Peat,  sapra,  that  the  acceptor  was  thereby  discharged.  But  Mans- 
ion '■  field,  C.  J.  said,  that  hortcver  strong  the  presumption  as  to  the  want  of  crin- 
Bideration,  which  was  tbe  principle  on  which  the  case  relied  on  was  determin- 
Tbongh  ed  ;  the  acceptor  waa  at  all  times  liable.  See  1  Marsh.  14;  S.  C.  5  Taunt, 
ihia  liu  .    '  1 92. 

beeadonbtg,   FbntuM  V.  PococK   LVD   ANOTHv.R.  M.  T.    1813.    C.   P.    I  Marsh.  i4  ; 
•^-  S.  C.  6  Taunt.  192.  .  .  . 

Tbe  defendants  accepted,  for  the  arcomraodalion  of  the  drawer,  a  bill  of  ex- 
wVainM  clionge,  wt>'ch  waa  indorsed  to  the  plaintiff  for  value.  On  presentment  of  the 
aacidad,  bill  at  the  place  directed  for  payment,  it  was  refused,  on  the  ground  that  the 
tbatnath     drawora  bad.DO  effects  in  the  defendant'!  bands  ;  after  thi»,  the  plaintiff  be- 
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oamA  aware  of  the  circumatances  under  which  the  acceptance  had  been  giv-  in^  feM 
en.      He  afterwards  rcctived   from  the  drawer  a  (larlial  pnyment,  and  took   a  '     1  ™''' 
tegnocit,  payable  at  a  future  day,  without  the  con»ent  of  ilie  deftndiinis.    The  "*"<"'  •"■ 
jwry  having  found  for  thp  plainiifT,  a  rule  nisi  for  n  new  Irinl  was  obtained.   The  t\,'g^'^„  " 
^aintifl's  counsel  contended,  that  the  fact  of  the  bill  being  accepted  for  the  tor  of  a  hill 
accommodation  of  the  drawer,  and  the  plaintiff's  subsequent  knowledge  of  that  oreichaogs 
fmct,  were  iinmatenal,  and  did  not  affect  the  defendant's  hability.    Hu  alluded  will  Jii 
to  the  cases  of  Laxlon  v.  Peat,  2  Camph.   185.  and  Callott  v.  Haigh,3  ■''Id  f)|,''^*h'''lT 
281.  where  Lord  Etlenbnrough  held,  that  an  acceptor  for  accomtnodnlion  is  a  'r'^o  j'  -i 
mere  surely,  as  the  authorities  on  which  the  defendants  might  rest  his  opposi-'  j^iiUy 
tion  to  the  present  suit   and  cited   Kerrison   v.   Conke,  infra,   in  favour  of  IheTherefore 

KinlitT's  right  to  maintain  the  action,  as  a  direct  authority,  Mansfield,  C.  J,  he  is  oat 
e  principle  relied   on   in   the  case  of  Laxton  v.  Peat,   that  giving  time  (o  adiicborged 
principal  will  operate  as  a  discharge  to  a  surety,  is  correct  as  applicable  to  any  ^J  the  W 
leal  surety,  but  we  cannot  admit  the  acceptor  of  a  bill  of  exchange  is,  under^"  taking 
toy  circumstances,   within  that  description  ;  by  the  act  of  acceptance   a  parly  f^n,  thg 
binds  himself  to  pay  the  bill  whenever  presented,  and  nothing  will  discharge  drawer. 
him  but  payment  or  release  ;  as  to  the  plaintiS's  knowledge  of  the  accommo- 
dation,  that    does  not   alter  the   drawee's  lialjiUty, — Rule  discharged.      Sea 
Doug.  2«  ;  ibid.  n.  ;  3  B.  <^  P.  3G3  ;  2  ibid,  fi  1 . 

10.   Cabst*Ire  v.  RoLLBsro^f.  E,  T.    1814.  C.  P.  1    Marsh.  209;   S.   C. 

5  Taunt.  551.  Not  ii  tbo 

It  appeared  !n  this  case  that  the  defendants  had  made  a  promissory  note  *""*«'■•''' » 
payable  to  the  order  of  A.  B.,  who  endorsed  it  to  Ihe  bankrupts,  of  whom  the  ^^t™'"*''^ 
plaintiAa  were  assignees.     In  defence,  it  was  pleaded  that  the  bankrupts  gave^jj    '^j  j^ 
to.  A.  B.  a  complete  release  '>f  all  claims,  S.C.  which  they  might  have  against  g  leleura  of 
him   on    account    of     such    note.      Demurrer,   and   joinder  tbereori.      It  was  ih«  pn^se 
CMltended  for  the  defendants,  that  they  were  relieved  from  liabilitv,  inasmuch  by  ihe  in 
«s  the  release  operated  as  a  dischiirge  of  the  action  and  the  consideration  for  ""'«''■ 
which  the  note  was  given.     The  Court  were  of  opinion  that  the  release  to  the  ^    -f.u  , 
payee  could  not  avail  the  maker.^udgraent  for  plointilT.     Seo  1  Marsh.  14;    '  |^^  "j  " 
S.  C.  5  Taunt.  192.  an  ancom 

M.  Kf.brisos  v.  Cooke.  H.  T.  18(3.  C.  P.  3  Carhph.  362.  mod.iLon 

The  defence  o.l'ered  to  an  action  on  a  bill  of  exchange  was,  that  the  defend-  bill  promi 
tmt  had   accepted  Ihe  bill  on   which  he  was  sued  solely  for  the  drawer's  ac-'^'P"?    . 
commodation,  and  that  the  plainiifT,  the  indorsee,  was  aware  that  be  had  re-  ^^g^^n""  '* 
ceived   no  consideration,  for  such  acceptance;  the  counsel  cited  La.iton  v.  nient  Tar 
Peate,  2  Campb,  185.  as  an  authority;  the  plaintiff  proved  that,  on  presenl-ihm  pur 
meat  for  payment,  (he  defendant  had  promised  to  discharge  it.      Gibbs,  J.  ax-  pose,  he  ia 
pressed  doubts  as  to  the  authority  of  Laxtonv.  Peate  as  law,  but  said  that  the  Jisoliiirged 
defendant's  express  promise  to  pay  distinguished  this  case,  from  that  cited,  as  .^   '^^^  " 
ho  thereby  acknowledged  his  hability.      He  onimndverled  stronply  on  the  in-bj  ,hehol 
eonvenience  that  would  be  occasioned  by  giving  indulgence  to  the   acceptors  der  in  iha 
of   bills   for   the    accommodation  of  others. — Verdict   for   plaintiff.      See  3  drawer, 
Campb.  281.  wiihoBiiha 

12.  Adams  V.  Gbego.  M.  T.  1819.2  Stark.  Rep.  634.  t'o'""t' 

This  was  an  action  on  a  bill  of  exchange  hy  indorsee  against  acceptor.  It 
appeared  ID  evidence  that  the  hill  (which  was  nn  accommodation  one),  wasg^^  ^^  ;^ 
taken  up  by  another,  with  an  express  understanding  that,  if  it  were  necessary,  not  jigchar 
he  should  stand  in  the  situation  of  Ihe  indorsee.  He  subsequently  observed  |  gaa  ] 
to  a  person,  who  applied  to  him,  on  behalf  of  the  acceptor,  to  deliver  up  the  ged  bj  iha 
hilt,  that  the  acceptor  should  not  be  troubled  with  il.  Abbott,  C.  J.  held,  that  polder  say 
(his  observation  could  not  be  deemed  a  discharge;  and  that  the  defendant  was'"K  "]" 

,,,.,,  ,  ahoold  not 

dearly  liable.  be  troob 

13.    DiNGWAr.1,  T.D11.VSTEI1.  M,  T.  1779.  K.  B.  I  Doug.  247,  lod;- 

Actiott  against  the  acccplor  of  a  bill  of  exchange.     The  case  was  as  fol- 
lows; Dunster  lent  one. Wheate  his  acceptance,  which  became  due  the   13thOrbjih« 
of  December,  1774;  the  payee,  named  in  the  bill,  indorsed  it  over  to  the  plain- holdar'i  ti 
tiff  in  paymeal  for  jewels.     After  it  became  due,  the  plaintiff',  understanding '""<="' 
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tboDgh  Tor  that  the  acceptor  never  had  any  consideration  for  accepting  it,  and  'that 
fivejoarti  Wheate  was  the  real  debtor,  wrote  to  his  (Wheate'a)  attorney  in  February 
end  November,  mS,  for  payment,  received  inlcrest  upon  the  bill  from  Wheats 
and  suflered  several  yeara  (o  elapse  without  calling  on  Dunster.  On  the  13th 
of  February,  1715,  Dunster  wrote  to  thank  the  piaintiil' for  not  proceedmg 
against  him-  and  said  he  had  been  informed  by  a  person  that  Whente  baa 
taken  up  the  bill,  and  given  another  to  ihe  plainiiS's  wtiafectioD;  it  did  not 
appear  thai  Ihe  plainlirt'  look  any  notice  of  that  letter.  He  aflerwarda  sued 
Dunaier  aa  acceptor  of  the  bill;  and  at  the  trial  the  jury  found  a  verdict  for 
the  defendant.  But  upon  a  rule  to  show  cause  why  there  should  tiot  he  tt 
new  trial,  the  Court  were  of  opinion,  that  there  is  this  dillcrence  between  the 
acceptor  and  the  others,  that  the  acceptor  is  first  liable;  and,  to  be  entitled  to 
have  recourse  against  him,  it  is  not  necessary  to  show  notice  given  to  him  of 
non-payment  by  any  other  person.  No  use  has  been  made  of  the  defendant's 
letter;  probably  the  fact  did  not  warrant  him  io  asaertiag  that  a  pers<Mi  had 
told  him  Wheate  had  taken  up  the  bill;  had  the  plaintiff,  by  any  thing  in  his 
conduct,  confirmed  him  in  such  a  belief,  it  might  have  altered  the  case.  It  is 
impossible  to  aay  silence  can  discharge  the  acceptor. 

14.  Akdehsdn  v.  Clevglaks,  Sittings  at  Guildhall  after  E.  T.  1769.  13 

Or  c  Dtina  '  ****'    ^^^-  "' 

«d  neileei  ^^  ^^  action  by  an  indorsee  against  the  acceptor  of  a  bit],  no  demand  wtui 
to  call  upon  proved  till  three  months  after  the  bill  was  due :  and  when  the  drawer  had  be- 
the  accap  come  insolvent,  Sed  per  Lord  Manaficld,  The  acceptor  of  a  bill,  or  maker  of 
tor  fot  paj  a  note,  always  remains  liable.  The  acceptance  is  proof  of  having  asseta  in 
■"But.  ]|jg  hands,  and  he  ought  never  to  part  with  them,  unless  he  be  sure  (bat  the 

bill  is  paid  by  the  drawer. 
,    . .    .  IS.  S^iiTH  V.  Chester.  E.  T.  1787.  K.  B.  I  T.  R.  6£4. 

li'ble  -"  ^^"^  ^""e^  J-  When  a  hill  is  presented  for  acceptance,  the  acceptor  only 
ihonghtba  looks  to  the  hand-writing  of  the  drawer,  which  he  is  afterwards  precluded 
drawer'!  from  disputing;  and  it  ia  on  (bat  account  that  an  acceptor  is  liable,  even  though 
■igDitnre  •  the  bill  is  forged.  See  2  Stra.  9iG;  Burr.  I3M;  DIac.  390;  6  Taunt.  76;  and 
^  •orged.    post,  tit.  Forgery. 

B  T t\  '*■    St'^^^^^  "■  Thacker.  T.  T.  1693.  K.  B.  N.  P.  Peake.  187. 

ho^lder or"a  '^^^  plainlilf  who  was  indorsee. of  a  bill,  presented  it  to  Ihe  defendant,  as 
bill  BgreMl  acceptor,  for  payment.  The  defendant  asserted  that  the  acceptance  was  a 
not  10  SOS  forgery,  and  offered  lo  make  an  affidavit  that  he  never  had  accepted  the  bill. 
thedrnwEB,  The  plaintiff  at  first  agreed  not  to  sue  him,  if  he  would  make  such  affidavit; 
proTided  he  but  being  afterwards  convinced  that  the  defendant  had  accepted  the  bill,  re- 
„,^j'i(  fused  to  receive  the  affidavit,  and  brought  the  present  action.  The  affidavit 
thitt  lbs  ac  l""^  ^^^^  engrossed,  but  not  sivorn.  It  was  urged  thai  the  plaintilf  could  not 
ceptBoco  is  recede  from  his  agreement.  But  Lord  Kenyon  said,  that  had  the  affidavit 
B  forgery,  been  sworn,  he  would  have  held  that  the  defendant  had  discharged  himself 
iftbe  affi  from  ihis  action,  though  such  affidavit  had  been  false.  But  not  having  been 
mada  "worn,  Ihe  defendant  wa^  still  liable,  unless  he  could  prove  the  acceptance  a 

ihoDgii        forgery. — Verdict  for  Ihe  plaintiff, 
falw,  the    (J)  Wirn  reference  to  the  drawee's  refusai,  to  accept,  ash  notice 

dlBCbirgcd.         Isl.    As    CO.NCEnNS    THE    RIGHT    OP    DRAWER    TO    SUE    FOR    CONSinF.QATIO!*. 

The  drawer  cannot  maintain  an  action  against  the  drawee  on  a  refuse  1  to 
accept,  unless  there  he  a  special  contract  to  accept,  but  he  must  sue  on  the 
original  consideration  of  the  bill;  seel  T.R,57I;  7Taunt.3J2;  1  Moore, 
61;  4  East.  147;  Lutw.  88.0;  1  Stark.  2,  3,  And  where,  by  the  terms  of  a 
contract  of  sale,  payment  was  to  be  made  by  a  bill  at  two  months;  on  the  ven- 
dee's refusal  to  accept,  it  was  holden  the  vendor's  remedy  was  by  a  special  ac- 
tion on  Ihe  contract  for  non-acceptance,  aud  not  hy  MebitatM  assumpsil  for  ■ 
(he  price;  Mussen  v.  I'rice,  4  East.  147;  ohridgcd,  ante,  vol.  ii.  42-3.  and  the 
cases  there  oiled. 
Snd.    As  CONCERNS  i 
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Sinco  the  course  which  the  liolder  of  a  bill  is  to  adopt,  on  non-acceptance* 
ifl  precisely  similar  to  that  which  is  to  be  pursued  on  non-payment,  it  will  suF- 
fice  lo  refer  to  the  subsequent  parts  of  the  nark,  in  which  the  cases  on  this 
subject  are  collected. 

M.  As   COMCBR.VS    THE     NOTING    kKD    PROTEST  FOR  NON-ACCEPTANCE.        See 

po&t,  div.  Non-payment. 

.4th.    As    COIWEB.NS     THE    PROTEST    FOR    BETTER    SECURITT. 

AsoN.   H.  T.    not.  K.   B.   N.   P.    1  Ld.   Kaym.  742.  Ifthodraw 

The  custom  of  merchanU  is,  that  if  B.  upon  whorfi  a  bill  of  exchange  is  ^f°J!g'i('"' 
drawn,  absconds  before  the  day  of  payment,  (he  tiian  to  whom  it  is  payable  |^,  umei 
protests  it,  to  have  better  security  for  iho  payment,  and  to  give  notice  to  the  r  334  i 
drawer  of  the  absconding  of  B.  and  alter  time  of  payment  is  arrived,  then  it  ai  mainri 
OOghtto  be  protested  for  non-payment,  tho  same  day  of  payment,  or  after  it.  ty,  ab 
But  no  protest  for  non-payment  can  be  before  tho  day  that  it  is  payable,  proved  «oonil9,  tb« 
by  merchants^before  Treby,  C.  J.     See  poat,  div.  Non-payment.  bolder  nwy 

(K)  With  reperb\cb  to  the  LiABiLiTr  of  the  drawer  and  other      ^btiier'iie 

PARTIES,    0?f    ACCEPTANCE    BEING     RF.FUSRD.  CUn'V  * 

1.  Bright  t.  Furrier,  I/)ndon  Sittings  after  T.  T.   1765.  B.  N.  P.  269. 
Cited  in  Bai.ligalls  v.  Gloster.  3  East.  483.  S.  P.  Milford  v  Mayor. 

H.  T.  1779.  K.  B.   1  Doug.  55.  If  the  draw 

A  foreign  bill  of  exchange  was  drawn  payable  at  120  days  after  sight;  but  ee,  an  pra 
whenthe  bill  was  presented  for  acceptance,  that  was  refused,  upon  which  an  m"''"*'"* 
action  was  immediately  brought  against  the  drawer,  without  wailing  until  the  ,°q""^ 
expiration  of  the  120  days.  On  the  trial  the  defendant  objected  that  he  was  („,„  ,o  ,c 
not  liable  until  the  expiration  of  the  120  days,  and  offered  to  call  evidence  to  capi,  the 
prove  that  the  custom  of  merchants  was  such.  But  Lord  Mansfield,  C.  J.  drawer.t 
said  the  law  was  clearly  otherwise,  and  refused  to  hear  the  evidence. 

2.  Ballisqalls  ANO  ASOTHER  V.  Closter.E.  T.  1803,  K.  B.  3   East.  481,  Or  indor*«r 
CD.  drew  a  bill  on  A.  B.,  payable  to  defendant's  order,  and  the  latter  in- "^^^^^^^ 

dersed  it  lothe  plaintifTs,     A.  B.  refused  acceptance,  on  which  the  plaintilTs  roriicDie 
immediately  sued  defendant,  without  waiting  untill  the  bill,  which  was  drawn  diata  pay 
at  90  days'  sight,  would  have  been  due .      The  plaintifTs  had  a  verdict,  with  li-  inant. 
berty  to  the  defendant  to  move  for  a  nonsuit.     On  a  rule  ni»i  accordingly,  it 
was  urged  that  an  indorser  stood  in  a  situation  different  from  that  of  a  draw- 
er; and  that  although  a  drawer  might  be  sued  immediately  on  non-acceptance, 
an  indorser  could  not  until  the  eipiralion  of  the  time  limited  for  ihe  payment  of 
the  bill.      But  the  Court  was  clearthat  ibe  case  of  an  indorser  was  not  distin- 
i;uishable  from  that  of  a  drawer,  and  that  every  indorser  was  a  new  drawer. 
And  Lord  Ellenborough,  C,  J.  said,   thai    in  a  late   case  tried   before  him   at     [  3?^  1 
Guildhall,  it  appeared  to  be  (he  universally  received  merchant  law  on  the  con- 
tinent, that  an  indorser  was  liable  immediately  on  the  non-acceptance  of  the 
drawee -—Rule  discharged.      See  Doug.  54;  1    Stra,  479;  I   Salk.    125;  3 
WiJa.  1G;  2  iiurr.  674. 

3.  HicKLisG  V.  Hardy.  H.  T.  1817-  C,  P.  7  Taunt,  312;  S.  C.  1  Moore. 

6 1 .  Even  ba 

The  purchaser  of  goods  paid  for  them  by  a  hill  of  exchange,  which  the  draw-  fora  ilie 
ee  on  presentment  refused  to  accept,  the  vendor  protested  it,  and  sued  the  drawer  ^'"  bss 
for  the  goods  before  the  bill  was  due,  the  defendant's  counsel   contended  that  ,"",",„ 
the  bill  ought  to  have  been  returned  to  the  drawer.     The  Court,  however,  re-  ,^g  jfawer. 

•  And  if  the  acceptor  of  a  foreijn  lill  become  bankiupt  before  it  is  due,  it  aeenis that  the 
holder  may  alBO,  in  Bach  case,  proteat  for  better  eecnrllyi  6  Vea.  674;  bot  Ihe  acceptor  u 
not,  on  flcconnt  of  Ihe  bankrnptcj-  of  the  drniver,  compellable  In  give  this  aecarity;  Beawes. 
,pl.  23;  the  neglect  to  make  thia  proleit  will  not  aflccl  the  holder's  remedy  against  the 
dnwer  and  indoraer;  ReaweM.  pi.  29;  aod  iu  principal  me  appenn  to  be,  ihni  bj  giving 
notice  to  the  drawer  and  indoraers  or  Ihe  iitluation  orthe  acceptor,  hy  which  it  is  become 
baprobable  tbal  pnyment  will  be  made,  they  are  enabled  by  other  nieana  lo  provide  fur 
Ihe  pnymeni  orihe  bill  when  due,  and  Iheiehy  preveal  lbs  loss  of  re-exrhange,  be.  ocea- 
■iooed  b;  ihe  return  of  the  bill;  Ceanes.  pi.  34. 

t  For  npon  dslivery  of  tho  bill  lo  the  pnjoe  or  indoraee  the  liability  of  the  drawer  bo- 
c«ine>  complete  uid  ulHolute. 
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fned  to  ratCfbtB  ibe  point,  xnd  a  nife  B^  to  Mt  Mi^  ■  nraiet  OB  Ibe  biD  wM 
(L,  With  mcrutEscB  t*  tb«  etf^tt  or  iccim^cx,  asi>  wb4t  it  a»- 

1.  RotMTw*  T.  Kt\s:s<.ios  Iso  or^uu.'  T.  T.  1811.  C.  P.  4.  T.iml, 

ThtHnuM  3i. 

^*  *"''•  .Iftmapnl  oo  a  LliloTexcbanec       h   a^ipearcd  (bit  the  plaintiff  baviog  re- 

■wt^"^  eetTed  friim  A,  a  bill  of  ex:iiaDfie,  at  4-5  dajj  aJier  dale,  drawn  oo  ibe  derend- 
^pfi'k  ■■  >nU,  io'i'prsed  it  as  follows;  **  Paj  (be  witiiin  sam  (o  Mlbjia.  C.  Sl  Co.  or  or- 
a^lioBK,  d«r,  Dpoo  mv  name  appearnz  in  :he  Gazcde.  aa  riti^ii  in  anr  T^iment  </tfc« 
liuK,  >'<;t«c>:n  trie  fr^t  and  •■iih.  il'wi'r.m  i«i>  noo!'';  ironi  thiadvte.  Bobeit- 
a-.n,"  It  was  !:ien  prei«^Qied  fir  acceriiance  Lt  Mron.  C.  and  C«,  (wilk 
whom  the  pliinti  '  had  6r!.iix\:td  ihe  I :'!  m  order  (o  the  parcbaae  of  an  eBngi^ 
cj.)  to  the  defendants,  nho  were  Lir^prs.  and  wbo  accepted  it  in  ibe  ordinara 
course.  It  pa^ticd  through  :ief  eral  ind.it~eniea»,  and  uiiimalelr  to  the  Bank 
of  England,  n-ho  presenied  ai  the  eaii  of  4-~i  da>s  and  obtained  pajraent.  Tbe 
|tlainli  I'a  name  had  not  ar>:>e3red  in  the  Gazette.  Tlie  jury  found  for  iba 
piaintifT Mihjrct  loihe  cpinkn  of  iheCoun.  It  woa  contended  Ibr  tbe defeod- 
•nt«  lha(  they  were  bound  to  accept  in  (he  temn  of  A's  direction,  that  tbe  in- 
troduction of  Ihexpectal  int)'ir»eraeitt  br  the  pljistiif  was  an  intrusion  of  a  new 
term  without  Ihe  assent  of  tbe  drawer:  t'u(  tbe  plaiutiJ's  counsel  urged  tbat 
Ihe  defeddunl'*  bv  accoiii'ms  the  bill  EubiPoueatIv  to  the  indorsement,  had 
adopted  it  with  all  irs  ciniur.'tanres:  and  that  as  (he  plaintiti  had  paid  to  A. 
tbe  full  value  of  tbe  bill,  he  might  n-.odiiy  it  as  be  pleased  bj  euch  iadorsement 
and  the  transfer  beiOK  cog-«quentlT  to  I.e  made  onlf  on  certain  cooditioita  be- 
itig  performe-i,  the  hill  was,  till  the  pett^^rmance  of  sacb  conditions,  not  pa^*- 
ble  to  BDv  person  than  tbe  plainii.:  The  Court  concurred.  Judgment  Cot 
tif9  plaiiiti  t'. 

2.  PoBTHocsE  T.  Pauek  xxn  othebs.  M.  T.  1807.  K,  B.  >'.  P.  1  Camp. 
Tbe  ibililj  8^_ 

''^tonwkr      -^c'"*"  ''7   payees  against  drancrs   ol  a  bill.      It   purported  to  hare  been 
,^  (,il,.        drawn  by  Wood,  as  agrint  for  tbe  defendants.     There  was  DO  proof  of  Wooda 
f  38ti'  I     authority;  but   it  was  proved  that  the   bill  bad  been  accepted  by  the  agent  of 
John  Parker,  the  drawee-   I^rJ  EiUnb -roigh,  C,  J.  held,  tbat  tbe  bill  having 
been  accepted  by  order  ofone  ofthc  defendants,  was  sufficient  evidence  of  ila 
having  been  re^larly  drawn. 
AadbiiHg  3-    >Vit  k1mo\  v   Lctividcie,  M.  T.  1726.  K.  B.  1  Stra.  618. 

na(are,  mn  In  an  action  again»l  tbe  acceptor  of  a  bill,  Rnyinond,  C.  J.  allaned  the  plains- 
admitted  tiff  to  read  the  bill  nitboul  proving  the  drawer'^  hand,  because  be  thought  Ibe 
by  iba  ac  acceptance  a  sufficient  acknon-lcdgement  on  the  -part  of  tbe  defendant,  but  he 
cepiaaca.     ^j^  it  would  not  be  conclusive;  and  if  Ihe  defendout  could  show  the  contrarjr 

tbe  readinf;  the  hill  should  not  preclude  him. 
Botiihu  "*■  CirsvicK  v.  VicKnKT.  M.  T.  n«I.  K.  B.  2  Dong.  653. 

been  doubt  A  bill  pavol)le  to  (he  Older  of  faihcr  and  son,  wbo  were  not  paitnerB,  was. 
ed  whetbar  indorsed  by  the  son  only,  after  u'lich  it  was  presented,  and  the  drawee  wrote 
■p  Beecpi  upon  ita  direction  lo  hin  banker  to  p«y  it.  In  an  action  ai;ainst  the  drawee^ 
"^iB  h'' "  "'"  l"^^''""  ""' "l^cther  the  indorsement  by  tbe  ston  alone  was  suffieient? 
dor«er'a  t!t  ■*"''  ^'"''t  •'-  inclined  to  think  the  order  to  ihe  banker  was  a  recognition,  of 
t^\nrii  ^^^  indorsement;  but  ^i,h'i  >l  and  Bu'lr,  Jiatl'cn,  tbounlit  not. 

5    HtNkEY  V  Wu.soN.  T.  T.   n.S.J.  K.  H.  Saver.  323. 
Indorsee   ai^ainiit  acceptor  ofa  bill.     It  appeared,  there  was  no  actual  proof 
At  all  e        of  the  handirrilinf;  of  one  of  tbe  indorsers,    whereupon  Ihe  bill  at  Ihe  time  the   ■ 
veniiit  if  a  defendant  ai;rei)U'd  it,    and   that  he  had   subsequently   promised  tj>  pay  the  a- 
oneMioo       mount.      l.'|ion  ihn  evidence,  R"d,r,    C.  J-  loft  the  mailer  to  the  jury;  Thejr 
ruf  Uiajnry.  j;,^^^  ^or  th-5   plnin;j  F.      O.i  the  qneation  whelhor  this  evidence  ought  to  have 
been  left  to  the  jiiry,  the  C.iurt  held  the  direction    proper,  observing,   it  ia  a 
quMtion  of  fii:I  aiulinrercnce,  whether  the  acceptance  and  promise  did  not  a,- 
in.>uiit  lo  nil  al.nif^lon  ihat  the  name  ofthe  indorsee  was  authentic. 
U.  S..iira  T.CiicBrEB.  E.  T.  1787.  K.  B.  !  T.  E.  654. 
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In  «n  action  by  (he  Indoraee  against  the  acceptor,  it  appenred  that  there  A"^  i'li" 
waa  several  iodoracments  on  the  bill  at  the  time  of  acceptance ;  the  plaintiff  ^""^  ""*j 
could  not  prove  the  handwriting  of  the  first  indoreer;  and  it  Was  contended  ^^^^  ^^^  ^^ 
tfaat  the  acceptance  admitted  this,  and  it  would  be  often  imposHible  to  prave  cepiinca 
the  handwriting  of  foreign   indorsers.     Yet  the  Court  held  that  Ibe  law  was  do«a  ast 
clearlj  otherwise,  and  that  it  waa  absolutely  necessary  to  prove  the  hand  of  xloit  Dw 
the  first  indorser.  iign.iom.f 

7.  RoBLfsON  T.  Yarrow.  E.  T.  18H.  C.  P.  8  Taunt.  455;  S.  C.  1  Moore.  ™  '""" 
150. 

A.  who  had  been  a  partner  in  a  firm  of  B.  &  Co.  which  had  been  dissolved,  And  xl 
drew  on  the  defendant  a  bill  at  exchange,  which  was  expressed  to  be  drawn  by  ihoigh  it 
A.  by  procuration  for  B,  S.  Co.  and  was  made  payable  to  •'  our  order,"  viz.  to  adiniw 
the  order  of  B.  ^  Co.      A.  indornedthe  bill  by  procuration  to  the  plaintirt;  on  "/""rplt   ■{ 
whose  presentment  (he  defendant  accepted  it.     No  evidence  of  A 's  handwri-  ■  'j         J 
ting  waa  oftered,  and  (he  jury  fouud  for  Ihe  defendant.     On  a  rule  fiisi,  for  a  pjoearatioa 
new  (rial  being  obtained,  it  was  urged   for  the  plainlilT  that  (he  defendant  as  ii„  pracn 
acceptor  had  adopted  the  bill  in  all  its  terms,  and  (hat  therefore,  aa  (he  bill  was  raiioa  h  m 
indorsed  at  the  time  ofthe  acceptance,  the  indorsement  must  be  considered  to  <■}"  dnv 
have  formed  part  ofthe  bill.     But  (he  Court  said,  that  (hough  by  accep(Bnce  '"8  ■'  doM 
a  drawee  admits  the  ability  of  the  drawer,  and  in  a  case  like  the   present,  the  1^  I^Jm* 
legal  authority  ofthe  agent  todmw,  he  does  not  also  admit  that  such  agent  maai.' 
was  empowered  to  apply,  as  well  as  receive,  (be  effects  of  the  drawee  in  (he 
drawee^a  hands.     Parke,  J.  cited  (he  case  of  Chester,   1  T.  R.  654.  to  show 
thatthe  circumstance  ofsn  indorsement  previous  to  acceptance  would  not  ob- 
viate the  necesaily  of  producing  such  proof.     Rule  discharged. 

X.  RELATIVE  TO  THE  ACCEPTANCE   OF  A   BILL  SUPRA 
PROTEST. 

(A)  WllES    IT    MAT    BE    MADE. 

This  description  of  acceptance  is  frequently  made  upon  a  foreign  bill,  for 
the  purpose  either  of  promnting  the  negociation  of  the  instrument  when  tha 
drawee's  credit  is  suspected,  or  to  save  (he  repu(ation,  and  prevent  the  prose- 
cution, of  some  of  the  parties  where  the  drawee  either  cannot  be  found,  or  il 
not  capable  of  making  a  contract,  or  refiises  to  accept;  and  such  acceptance 
is  called  an  acceptance  for  the  honcitrof  (he  people  on  whose  behalf  it  is  made, 
and  it  enures  to  (he  benefit  of  all  who  become  parties  subsequently  to  (hat 
person.  1  Ld.  Raym.  68;  Peaives.  pi.  34;  I  Tutw.  899.  This  security  in 
usually  given  by  making  another  subscription  under  the  protest,  that  the  per- 
son  who  becomes  new  security  will  be  bound  as  principle  for  the  payment  of 
Ihe  sum  mentioned  in  the  bill  upon  which  the  protest  is  made;  Marius.  38. 
(B)  By  whom  it  mat  be  made  t 
Jacksos  v.  Huosof.  E.  T,  1810.  K.  B.  N.  P.  2  Campb.  447. 

Action  on  a  bill  drawn  by  the  plaintiff  on  J.  Irving,  and  accepted  by  him;  When  the 
and  under  bis  acceptance  the  defendant  wrote  "  Accepted,  Jos.  Hudson,  pay--  ^"weawih 
able  at,  Sfc  The-  defendant  was  sued  aa  accep(or.  The  plainliT  oflered  to  ""'  "cnpi, 
prove  that  he  had  had  dealings  with  Irving,  and  had  refused  to  trust  him  fur-  q,,.  Vumi 
ther,  unlesi  the  defendant  would  become  his  surety;  and  that  the  defendant  in    r  ggs  ] 

•  But  upon  a  bill  payabla  to  drawtr't  ordtr,  aa  leceplance  adtnifai  iha  drawer's  abi-  V^Tf^li 
litTloindoiiB;  for  if  ha  canaol  indoMo,  ha  w»«  not  of  ubiJily  to    draw;  Taj  lor  v.  Crokar,  ""*»"*" 
4  Rap.  IBT.      Bo  if  a  bill  be  drawn  Ln  tbe  name  ofa  Gtm,  purporting    to  coniiil  of  laTeral 
penoni,  iha  acceptance  adinils  there  is  luch  aSrm;  Baaa  v.  Olive,  4  M.  &  S.  13. 

t  Any  paru>D  may,  without  the  consent  ofthe  drawer  or  indoreer,  eccepl  the  bill  ttiprd 
f  Tot  ft;  B  Tm.  673.  The  drawee,  though  he  may  natchoote  to  aeaeplon  nccoont  sf  him 
in  wbow  favoDi  he  is  ndviied  the  bill  i>  drawn,  may  nevcnbeieu  accept  for  the  aceonDt 
and  honunr  of  the  drawer;  or  in  cane  ha  do  oat  choose  to  accept  on  iccoanl  of  the  drawer, 
be  may  accept  Tor  the  honour  of  the  indoiaer;  in  which  latter  case  he  ibould  immediately 
aead  tbe  protent  un  which  he  made  the  aeceptance  la  the  indoraer;  Beawes.  23.  It  ia 
aaid  that  if  the  holder  be  disdatiafiad  with  the  acceptance  tupra  prottil,  and  iniift  on  a 
(imple  aeoaptance,  aed  proteal  the  bill  far  want  of  il,  ibe  acceptor  ihould  renimaoa  lb* 
aeeaplADea  made  by  hiioi  and  abeald  ioiiil  on  ila  beini  cancelled;  Baawe*.  pi.  S7. 
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boDOdTor    order  to  guarantee  Irring'scrcdil,  wrote  this  acceptance  on  the  bill-     Lord 
iho^dnw      Ellftiborou^li  said,  that  ihia  was  nejlher  an  acceptance   liy  Iho  drawee,  nor  by 
B  person  for  the  honour  of  the  drawer;  but  Ihat  it  was  a  collateral  underlaking 
that  the  bill  should  be  paid,  and  ought  to  have  been  declared  upon  as  such. 
(C)  Mode  op  making. 
The  method  of  accepting  supra  protett  is  iliis;  Iho  acceptor  must  personally 
appear  with  witnesses  berore  a  notary  (whether  the  BBme  who   prolesled   the 
bill  or  not,  in  of  no  importance)  and  declare  that  he  accepts  such  protested  bill 
in  honour  ofthe  drawer  or  indoraer,  &,c.   and  that  he  will  sstisfy  Ihe  same  tit 
the  appointed  lime,  and  then  ho  must  subscribe  the  bill  thus, "  Accepted  gupra 
pioLat  in  honour  off.  11.  ttc."  Benwes.  453,      But  this  aceeplance  supra  pro- 
Uttmay  be  bo  worded,  that,  though  it  be  intended  for  the  honour  of  the  drawer, 
yet  it  may  equally  bind  the  indorser,  and  in  such  a  caae  it  must  be  sent  to  Ihe 
latter.     Ueawes.  451^  Mariua.  88. 

(D)LlABILITV    OF    PARTY    MAKING. f 

lIoARE  V.  Cazenove,  M.  T.  1812.  K.  B.    16  East.  391. 

A  penoa         A  foreign  bill  was  drawn  on  A.  and.  B.     They  refused  acceplauce,  and  it 

who  Bc        was  protested  for  non-acceptance.     Defendant  accept^l  it  for  the  honour  of 

[  S89  ]     the- first  indorsera,  but  did  not  pay.     This  action  was  thereupon  brought.  De- 

cepii  for     fence,  ^lat  it  had  not  been  presented  for  payment  when  due  to  A.  and  B.  nor 

honour,  ii    protested  for  non-payment  by  Ihcm.     A  verdict  was  found  for  plaintiff,  sub- 

^"ihJor';''  ject  to  the  opinion  ofthe    Court,      The    facts  now  came   before  them.      Per 

nil  dtawea  *'"''■      '^''^  question  before  us  depends  upon  the  nature  and  obligation  of  an 

doM  Dot       acceptance  for  the  honour  of  the  drawer,  and  indorsee,     ifan  acceptance,  in 

pay.  these  terms  be  an  engflgement,  by  the  person  giving   it,  that  he  will  pay  the 

bill  when  it  becomes  due,  and  entitles  the  holder  to  look  to  him  in  the  first 

innlance,  without  a  previous  resort  lo  any  other  pprsnn,  the  plaintiff  is  in  that 

case  entitled  to  recover;  hut  if  such  an  acceplnncc  be  in  its  nature  qualiffed, 

and  amount  to  a  collateral  engagement  only,  that  is,  nn  undertaking  to  pay   if 

Ihe  original  drawee,  upon  a  presentment  to  him  for  payment,  should  persist  in 

dishonouring  the  bill,  and  such  dishonour  by  htm  should  be  notified  by  protest 

to  the  person  who  has  accepted  for  the  honour  of  Ihe  indorser,  then  the  necea- 

sary  steps  have  not  been  taken  upnn'this  bill,  and  ihe  plaintiffs  cannot  recover. 

And  such,  after  much  considerations,  we  arc  of  opinion  is  the, case.' — Posttit 

to  the  defendant.     See  1  Lutw-  896;  Pothier  on  Billa  of  exchange,  parlie,  1, 

cap.  4iDes  Avals.  Pothier,  part.  1.  cap'  5.  a.  131;  Malyne.  p,  273;  Beawea. 

Lex  Merc.  p.  421.8.43. 

(E)  Rights  op  partt  makikc. 
A  person  accepting  a  bill  gupra  protest,  either  for  the  honour  of  ■  drawer 
or  of  an  indorser,  all hogh  without  his  order  or  knowledge,  has  bis  remedy 
against  puch  person  who  must  indemnify  him  from  any  damage  he  may  have 
sustained,  the  same  as  if  he  had  acted  entirely  by  his  direction;  Beawes.  pj, 
47;  lT'.R.26i).  lie  who  accepts  a  bill  in  honour  of  the  drawer  only,  has 
no  remedy  against'  any  of  ihe  iudorscrs,  because  he  accepta  merely  on  tha 
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tAn  Rcceplanca  lupra  p,'olc3'  is  n>  ob^ieatory  on  tha  ncc^plir  aa  if  no  proleat  had  intrr- 
vened,  it  being  immateii.-l  to  the  holder  of  a  liiU  on  whose  account  it  is  accepted;  Beawes. 
39;  11.^.  Raym.  975;  13  Mod.  410;  Unrr.  1672.  If  the  aceeplanca  were  forth*  bonoar 
of  tha  bill  or  or  the  drawer,  the  acceptor  la  liabte  to  all  Che  indoraees  aa  well  a>  the  holder; 
if  iu  hononr  of  ■  particular  indoraar,  then  to  all  sobseqaent  iadonaaa. 
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beliBir  of  tie  drawer;  but  the  acceptor  for  the  honour  of  (he  drawer  of  a  h'W 
already  accepted  by  the  drawee,  but  protested  by  the  holder  for  belter  ecrit- 
rity,  may,  when  he  has  paid  the  bill,  sue  the  drniver  or  drawee,  though  in  the 
case  of  a  baokrupcy  of  Iheas  parties,  if  the  first  acceptance  were  for  the  ac- 
coDiTnodation  of  the  drawer,  a  court  of  equity  will  compel  the  acceptnr,  supra 
prote*!,  first  te  resort  to  the  dratyer's  estate;  5  Ves.  514.  An  acceptor  fur  the 
hoaour  of  an  iodorser  has  no  claim  upon  any  parly  to  the  bill,  subsequent  tn 
him  for  whose  honour  he  accepted,  and  all  the  prior  parties,  the  drawer  inclu- 
ded, are  bound  to  make  satisfnutiort  to  such  acceptor;  L'eaweB,  49.  3d.  44; 
Potb.  pi.  1];}:  Molloy.  b.  3.  c.  10.  s.  24. 

^ [  390  ] 

XL  RELATIVE  TO  THE  TRANSFER*  OR  NEGOCIATION  OF 
A  BILL  OR  NOTE,  AND  OF  THE  PARTIES  IN   WHOM 
THE  RIGHT  OF  TRANSFER  IS  VESTED. 
(A)  With  referrncb  to  the  porm  of  the  insTHuMENT.  (See  also  tit.  Check 
East  India  Certifieatea;  and  Exchequer  Dills. 
(a)    Wfunuordaoftranifcrariimertcd;  sm  nn/e,  p.  273.  '  The  iiwei- 

Hill  K.  Lewis.  H.  T.  1707.  K.  I!.  I  Salk.  l.")!;  S.  C.  by  Ihe  name  of  Lee  '"V, 
V.  Lew.s,  I  J^rdRaym.  74.t.  ,„„f„,, 

Moor  drew  a  note  payable  to  the  defendant  or  his  order,  and   another  pay-gke*  iha  ia 
>«ble  lo  him  generally,  without  any  words  to  make  it  assignable;  the  defendant ''"r'ca  * 
indorsed  Iham  to  ZoQch,  and  Zouch  (o  the  plainii!!'.     It  was  urged  that  the'*'" ''^"'= 
■eeond  note  was  not  assignable  because  the  words  or  ha  m-der  were  omitted,  'i?""*"" 
And  Holt,  C.  J.  agreed  that  the  indorsement  of  the  note  did  not  make  him^g^t  pur 
that  drew  the  bill  chargeable  to  the  indorsee;  for  the  words  or  lo  hii  orderi{at. 
gin  authority  lo  assign  it  by  indorsement,  and  amount  lo  an  8f;reement  by  the 
drawer  that  he  would  be  answerable  to  the  assignee.  If  wordi  of 

)b)  fFkcre  )nor((»  of  transfer  nrt  omUUd-  '"™"  •"* 

1.   Hill  v.  L!:w[s.  H.  T.  1107.  K.  H.    1  Salk.    132,  abridged  anil.  "b^indor 

On  an  exception  because  this  bill  had  not  words  of  transfer.  Holt,  C.  J.  gee  cinnot 
said  the  indorsement  of  a  bill  which  has  nr>t  the  words  or  lo  hi»  order  is  good  sne  any  ot 
Bad  of  the  same  efleit  belwecYi  the  indorser  nnd  indorsee,  and  therefore  ibe  p»riies- 
Makes  the  former  chargeable,  but  gives  n       '  '       ~  ' 

Utecedent  parties  to  the  indorsee.      See 

2.    S.MALLW0OI>  V.   VeR^JOV,   M.   ' 

The  Court  in  this  case  said,  every  act 
a  new  drawing.  cause  ine 

(c)  Where  Ihtitalrvintnlia  payable  lo  hearer.  act  of  in 

HiMTOw's  CASE.  M.  T.  I«82.  K.  B.  2  Show.  2.-J5.  S.  P.  Grant  v.  Vauohan.     "'j*  "l' 
T.  T,  lie  I.  K.  B.  3  Burr.   I5IG;  S.  ('.  1  Blac.  485.  -,„. 

Action  on  a  bill  against  the  drawer,  payable  to  J.  S.  or  lo  iki  bearer^  the  ^  391  ] 
plaiiuilf  sued  as  bearer.  And  Pcmberlon,  C.  J.  said,  he  may  sue,  but  must  Billa  p»ya 
proven  valuable  consideration,  for  if  he  came  to  bo  bearer  by  casualty  orbletobonr 
knavery, he  shall  not  have  the  benefit  of  it.  lut  see  Ilorton  v.  Coggs,  3  •""  "re  nego 
Lav.  299;  Hodges  v.  Steward.  1  Lord  Raym.  180.  ha  d  to 

(Bj  With  abfersncb  to  the  persons  who  mat  tr.insfer,  |,'°^j  ^ 

(n)  Jl^enlt.  injinilum. 

1.  AvoT).  M.  T.  1101.  K.  R.  12  Mod.  5f!1. 
Ib  this  case  it  was  resolved,  that  if  a  man  has  a  bill  of  exchange,  he  may  An  a^eai 
amhorisa  anotherlo  indorse  his  name  upon  it  by  parol;  and  when  that  is  done  ""y  >" 
il  is  the  same  as  if  he  had  indorsed  it  hiraaelf.     See  post,  tit.  Principal  and  ''°™*  'j'"'" 
Agent;  and  ante,  p.  314.  ZX"d 

*  .         ,  . .  t-'"^  f'" 

A«  lo  lbs  iDodfl  by  which  tha  Imnnfor  i»  to  Le  erTecleil  il  ia  iha  provinco  of  the  Conrl  prrocrpal. 
todBierDiioa;  Edie  v.  Ihe  EoBI  India  Company.  2  Burr.  1324.  abridged  poat.   and  nol  thai 
«f  1  jury,  anlcsa  in  new  casea  ivlinre  iha  law  of  merchani  ig  donl.tfiii,  when  evidenco  of  llio 
culom  mny.bc  received;  Sione  v.  Itunlinaon,  Wiltes.  56t.  ahiid^vd  post,  ID  ahon  ur  no- 
pli>a  the  transfiirible  QUlare  of  the  inalmmect, 

mpplied;  Ker.hiw  v.  Cm,   3  Cap.   346. 
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2.  GouFT  V.  HiRDSN.  M.  T.  1816  C.  P.  2  Mareh.  464:  S.  C.  1  Taunt  169; 

A"J  ifh."  S.  C.  Holt    N.  P.  C.  349. 

"*       liG"d      ''  nppeared  in  an  action  on  a  bill  of  exchange  that  the  plaintifie  reMding  im 

terms  he     P*""  ^^^  dcsiied  the  defendantB,  their  agents  in  I^ondon,  lo  procVre  for  then 

will  be  per  Certain  bills  of  exohange,  on  which  (he  defendantB  purchased  the  bUla  in 

■Daally  re    queBlion,  payable  to  their  own  order,  and  drawn  by  A.  of  London,  on  B.  of 

■p«wiMe.     Lisbon,  and  having  indorsed  them,  remitted  them  to  the  plaint  iff,  who  indoned 

them  to  C.  and  Co.  merchants  in  Italy,  by  wham  they  were  negociated.  They 

were  afterwards  presented  for  acceptance  to  It.  and  being  dialionoured   and 

protested,  D.  and  Co.  for  the  honour  of  C.  and  Co.  acnepted  them;  and  <hi 

their  being   presented   for  payment   and  dishonoured,  D.  and  Co.    paid  them, 

likewise  for  the  honour  of  C.  and  Co.;  whereon  the  plaintitTs  paid  fhe  amount 

lo  D.  and  Co.  and  brought  this  action  on  (he  defendants'  liability  as  indoraera. 

On  the  trial  it  was  proved  that  it  was  the  frequent  practice  ol  agents,  nnleaa 

confidence  existed  between  the  parties,  to  add  to  their  indorsement  of  bilta, 

the  words  "laru  rfcoiirj;"  and  it  was  contended  for  the  defendants  that  they 

had  acted  only  as  agents  for  the  plaintilfs  in  the  purchase  of  the  bille,  and 

that  their  liability  as  auch  was  rebutted  by  the  fact  that  they  had  taken  only 

the  usual  commission.     The  Jury  found  for  the  pluintiUs;  and  on  a  rule  nin 

fi>r  a  new  trial,  Gibba,  C,  J.  said,  that  whether  or  not  the  defendants  ciHisider-' 

ed  theinselvGB  as  agents  on  the  purchase  of  the  bills,  it  was  not  shown  thattba 

plaintiffs  looked  upon  their  indorsement  in  that  light;  and  he  was  of  opinion 

that  as  they  had  indorsed  the  bills  in  general  terms  without  any  qualification, 

thev  were  liable, — Kule  discharged. 

[392]  3.  Murray  V,  THE  E*sTlND[i  Company.  M.T.  1821.  K.  B.  5  P.  &.  A.  204. 

Thongh  an      A  power  of  attorney  was  given  to  A.  B.  authorising  him,  as  agent  for  C. 

U   oodera^'  '"  ^*''>''"'^i  ""^   ^°^^  recover,  and  receive,   by  all   lawful  ways  and   meann 

power  or  at  whatsoever,  ail  moneys,  debts,  dues,  whatsoever,-  and  to  give  sufficient  dia- 

torney  la     charges.     Ho  received  from  C.  D.  certain  billa  of  exchange  in  a  letter  which 

fMeiva        contained  these  words,  "  My  old  friend,  you  will  find  inclosed  bills  as  follown, 

debts,  &c.  which,  when  cashed,  I  would  recommend  your  being  particularly  careful  of." 

nUb  ■  d'     '^'  ^'  "'^^''"'B''*^^  indorsed  the  bills.     His  power  to  do  so  was  now  questioned 

rection,  in   V  ^■^^  acceptors.     It  was  admitted,  that  indorsing  the  hills  was  one  mode  of 

B  letter  rs    getting  them  cashed;  but  the  Court  held  that  A.  B.  bad  no  powor  to  indorse 

mining  car  them. 

tain  billj.to  4,  Hat  v.  GoLnsiwin.  M.  T.  1804.  K.  B.  2  Smith.  Rep.  79. 

fi^^*  This  was  an  action  of  trover  for  certujn  bills  of  exchange  against  the  indor- 

ceedi  "^^^^      A-  ^-  appointed   C.  D,  and  E.  F.  hi>  agents,  under  a  power  of  altor- 

"wben        ney,  (o  demand,  Rue  for,  and  receive  all  money  or  sums  of  money,  due  or  (o  - 
cubed,  oao  become  due  to  him,  on  any  acctnint  vihalsoerer,  and  for  non-payment  thereof  lo 
Doi  ipdons  lake  and  use  all  lawful  means  for  the  recovery  thereof,  (p.ursuing  the  usual 
lb*  billa.     words-of  such  powers)  and  to  transact  all  business.     A'  bill  of  exchange  was 
.  afterwards  received  by  them,  and  indorsed  by  them   by  procuration  for  A.  B. 

power  of  ^'  ^'  ^"^  '^'  ^-  hecame  bankrupt,  and  a  commission  was  issued.  A  B.  then 
aiierDBj  ka  disavowed  the  indorsement.  A  verdict  was  found  for  the  plainlillB,  who  were 
thorisi>ig  the  executors  of  A.  13.  with  liberty  for  the  defendant  to  move  for  a  nonsuit  lo 
the  UBDi  be  entered.  A  rule  nisi  having  been  obtained,  it  was  urged  in  support  of  it 
"to  da  all  (hat  the  extensive  words  of  the  power  which  had  been  delegated  to  C.  D.  and 
new  "  ^iJl  ^'  ^-  "  '"  "'*"''^<^'  ^'  buisness,"  must  include   every  thing;  and  it  was  iitg~ 

1.1  -.     ed  thai  if  the  power  was  only  to  receive  money,  these  latter  words  would  bo 

.  nugatory,  since  in  fact  there  could  be  no  other  business  to  do.  Pir  Ctir.  It 
cames  merely  to  the  question  whether  this  is  to  be  construed  as  a  general  po\r~ 
er  lo  do  alt  business  whatsoever  for  A.  1).  or  whether  it  is  not  to  be  understood 
with  reference  to  the  preceding  subject  matter  of  the  power.  Now  when  any 
one  Bubfitiiutes  other  persons  to  act  for  him,  the  largest  words  are  to  be  con- 
strued with  reference  to  (he  subject  matter.  It  must  be  underBtood  as  if  he 
aaid,  I  give  a  power  of  attorney  to  act  for  me  in  these  terms,  mentioning  the 
power  lo  receive  the  money,  and  lo  transact  all  business  incident  and  apper- 
taining to  that  business,  for  which  he  is  appoinledj  namely,  to  lh«  receiving 
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of  money,  ttiat  this  clause  maj  be  necessary  lo  empower  tbem  to  receive  a 
composition,  or  to  give  delay  or  payment.  Hut  wilhout  saying  what  it  au- 
thoriaee  them  ta  do  in  particular,  it  only  autliorisea  them  to  da  aomelhing  in 
the  aMure  of  or  relating  to  the  payment  or  receipt  of  moneys.  It  cannot  ex- 
tend to  all  business  whatsoever;  for  in  that  case  it  might  give  them  a  power 
to  let  lands,  and  lo  turn  the  tenants  out  upon  notice.  It  cannot  therefore  be 
said  to  have  enabled  Ihem  to  indorse  the  bills  in  <|iiestioD. — Rule  discharged. 
&  Lee  V.  ZiGURi.  M.  T.  1817.  C.  P.  I  Moora.  656;  S.  C.  8  Taunt.  114.    [  393  ] 

la  asiumptU  on  a  bill  of  exchan°:B,  it  appeared  that  the  defendant  being  in-  *'"'  "''*'" 
dabted  to  A-  procured  at  the  request  of  the  latter,  the  acceptnnce  of  B.  to  a  j^^"gnt 
bUl  drawn  by  himself,  and  indorsed  it  to  A.  on  an  understanding  that  A.  should  j.  fndorMil 
produce  funds  to  answer  it  when  due.     A.  accordingly  took  it  up  when  due,  bills  of  ei 
though,  aAer  protest  fur  non-payment.      A.   struck  out   his   own   indorsement,  change  that 
and  placed  it  in  the  hands  of  C.  in  order  lo  have  it  remitted  lo  Marseilles  for  "*f"  p!" 
the  purpose  of  procuring  payment  from  the  defendant,  who  resided  there.      C.  f    'j.       a 
•enl  the  bill  for  the  above  purpose  to  D.  at  Marseilles,  who  indorsed  when  ^g  [„||o, 
overdue,  and  paid  it  hoiiafide  to  £.  in  discharge  of  a  debt.      E.   having  deman-we  ahiain 
ded  payment,  and  threatened  an  arrest,  the  defendant  drew  the  bill  in  question  ed  other 
and  delivered  it  in  payment  of  the  lirst  bill;  and  £.  indorsed  it  to  the  plaintiffs.  '""*  >"  *' 
On  tbe  maturity  of  the  latter  bill,  A.  gave  notice  to  the  defendant  not  to  pay  it.  'ham  "th*"  i 
It  appeared  from  the  answer  of  tlie  plaintilTs  to   a  bill  filed  against  them  in  the  Coan'held 
£e chequer,  that  they  were  only  ngcntsfor  E.  ond  had  given  no  consideration  [hit  gach 
far  tbe  bill,  and  that  £.   was  debited  with  the    amount  of  tbe  bill,  on  its  being  indoraee 
dishonoured  when  due.     The  jury  found  for  the  defeadanls,  on  the  ground  could  not 
that  Uie  property  in  the  bill  was   in  A.  and  that  he  had  therefore  aright  to    di-recover,M 
Tectthe  defendant  not  to  pay  it;  and  that  the  plainliffa  wore  only  agents  for  E.  J^"J'^f^' 
Onarule  ni**  for  anew  trial,  Dallas,  J.   said,  with  respect  to  the  plaintiff*  Bt(,g  priocj 
claim,  they  were  merely  agents  for  E.  and  consequently  could  have  no  better  pal  ofihs 
interest  than  their  principal.     We  have  seen  that  the  indorsement  to  E.  wasageat  wb« 
ftaudulent  on  the  part  of  D.      E.  therefore  could  not  derive  any  litle  but  that  '"^""^^ 
of  trustee  to  property,  in  which  A.  was  the  party  beneficially  inlere^tted.  And  l-u, 
were  we  to  allow  the  plaintiHs  a  general  verdict  as  indorsees,  it  would  only  be 
tosubject  tbem  to  an  action  for  money  had  and  received. — Rule  discharged. 
£.  TauBTTEL  V.  BABRANDO.V.  M.  T-    1817,    C.  P.  1  Moore.  543;  S.  C.  8 
Taunt.   100. 

In  trover  for  bills  of  exchange     It  appeared  that  certain  bills  of  exchange  Sv  if  bill* 
were  indorsed  to  A.  B.  or  order  '^for  aci^ouni  fif  Mettra.  Trcultell  h  Co."  A.^ofe»changB 
B.  was  employed  by  Messrs.  T.  &.  Co.,  the  plaintil's.   as  agents;  and  having s" ■"^de 
an  open  account  with  the  defendants,  placed  the  hills  in  their  hands  as  securi-  ^''''[*  *" 
ty  for  certain  advances  of  cash  made  to  him  on  his  own  account,  by  the  latter, y^,.  f^ 
bnt  without  the  authority  or  knowledge  of  the  plaintii's.     The  deposit  being  cuni  of 
made  in  the  nature  of  a  aecurtty,  no  discount  was  taken.     The  counsel  for  the  At*  priuci 
defendants  relied  on  the  negociable  nature  of  bills  of  eschango,  and  adduced  P^'.  ■■■d 
thecajie  of  Collins  v.  Martin,  abr,  unfe,  vol.  iii.  p  ■  aSl.   in  which  bills  indorsed  l""^ '8*"' 
in  blank  were  deposited  wiih  a  banker,  who  gave  them  lo  anolher  banker  on  Jhe^"^),;, 
his  own  nccount,  and  tlie   defendant  had  a  verdict,  on  the  ground  of  the  nego- jccouni, 
liable  nature  of  tbe  bills.      But  Dallas,   J.   delivered  bis  decided  opinion,  that  ihej  ara  ra 
(be  case  cited  did  not  apply,  as,  in  ihe  present  case,  the  terms  of  the  indorse- eoverablo 
ment  were  BuSiciently  restrictive  to  make  it  evident  to  the  defendants  that  the  |,  -^94   | 
bills  belonged  to  the  plaiufi:!'s,  and  thereby  to  destroy  Iheir  ncgotinhiliiy.     A*"?  'J*  P"" 
rule  nisi  to  set  aside  a  verdict  which  had  been  obtained  by   the   plainlifis  wns^'IJ'   '" 
therefore  discharged.     See  ante,  vol.  iii,  tit.  Banker 

(6)  jJJidn.     Seeotiifl,   p.  217.       (c)  A^iigncet. 
GuSRo:*  V.  Mbtz.  H,  T.  1823.  K.  II.  I  Il.^C.  193;  S.  C.  2  D.  *  R.  334. 

Declaration  in  assumptU  on  a  bill  of  exchange,  dalcd  leih  Sept.   ISiH.  forifa  bill  of 
16CM.,  payable  12  months  alter  date,  drawn  by  the  defendant,  accepted   by  A.  eichauga 
B.,  and  indorsed  to  C.   D.,  and  by  him  indorsed  to  the  plainlitrs,  as  aMi^;nees  of*'^'"^'*'*^,^ 
IheoflTBctaof  E.  F.,   a  bankrupt.      Then  followed  the  common  counts  for  mo-'°  "■*  "" 
ney  due  to  the  plaintiffs  oi  suck  assigneet .     An  objection  was  made  at  the  trial 
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gnoes«  of  a  on  the  behalf  of  the  iTefendanf ,  Ihnt  the  pluiniilfs  had  not  proved  the  legality  of 
''"^''h'"'  "•*  commission  of  liankrupt;  to  which  it  wns  answered,  that  the  action  waenot 
tueuimnit  *>™"S'it  for  a  delil  due  from  iheJolpndant  to  the  bankrupt,  (.(/"ore  bis  bankrupt- 
aa  asfi  cy,but  for  a  debt  due  to  the  plnin'iTs  ai  holdn-a  of  this  bill,  \oi\gaJkr  Ihebank- 
giieta.Hfj  ruptcy.  The  jury  found  a  verdict  for  the  plainiiirs,  A  motion  was  now  made 
nend  not  for  n  rule  nisi  to  set  aside  thai  verdict,  and  to  have  a  nonsuit  entered,  or  new 
piove  the  [rial  granted.  The  same  objection  was  urged  as  was  made  at  the  trial. 
vaiiaity  of  p^^,  Qy^  ^  party  to  whom  a  bill  is  indorsed  is  not  bound  (o  sue  in  th»  cba- 
mission  of  ^^cler  in  which  he  acted  at  the  time  it  was  delivered  lo  him.  An  executor,  to 
bunkrupl.  whom  a  bill  has  been  indorsed,  may  sue  in  his  individual  characler,  sod  there- 
fore, the  part  of  the  declaration  in  which  the  plaintiffs  arc  said  to  sue  attiuig- 
tues  ia  mere  surplusage,  and  inijrhl  be  struck  out,  and  consequently  there  waa 
Ifsbiakerf  not  any  necessity  to  prove  the  validity  of  the  comcnission  of  bankrupt, 
who  haJ  >  (rf)   Banters. 

noW^dB*.  ^'^^'^^  *^''  OTHERS  y.  Hi;rly.  E.   T.  I8I5.   X.   P.  1  Star,  23. 

ver  it  10  bit  •Snumpgil  by  the  indorsees  of  a  promissory  note  against  the  makers.  It  ap- 
dutomerto  peared,  A.  Sf  Co.,  bankers  at  Tauton,  sent  to  p1aintii!'s,  their  bankers  in  Lon- 
proeure  don,  a  note  of  defendant.  The  day  before  it  became  due,  the  plaintifTi  sent 
[  S9.3  ]  it  to  A.  ^  Co. ,  that  they  might  obtain  payment  from  defendant.  Defendant 
paymeot,  ^\i  „ot  pay  it;  and  whilst  the  bill  was  in  their  hands  A.  and  Co.  became  ban k- 
and  tlia  cua  j.yp|g  ^  ^^^  Q^  ],a(j  overdrawn  plaintilft,  and  plainti'fs  sued  defendant  on 
coroo  bonk  ''''^  nofo;  and  as  plaintilFs  only  sent  the  note  lo  A.  and  Co.  that  they  might 
nipi,  tho  obtain  payment  for  plainlifTs,  and  act  as  their  agent  in  that  transaclioQ,  Lori 
Dole  wiJl  £]lenborough,  C  J.  held  that  the  plainti[!a  were  enlhled  to  recover, 
belong  to  See  ante,  vol.  iii.  p.  764*. 

»^"  "'"'"'■  (e)   BarJcrupls.     See  post,  lit.  Partners. 

Abinkrapt  ''   S*iiTH  v.  Pickeki.no.  E.  T.  1791.  K.  B.N.  P.  Peake.  50. 

may  in  ^-  ^'  *"''  ^'  ^-  ^^^^^  "  '''"  ""  "'^  defendant  payable   to   their  own   order, 

done  a  bill  which  tho  defendant  accepted.  The  drawers  delivered  this  hill  to  the  plaintilf 
ornotB,  ia  for  a  valuable  consideration,  hut  forgot  lo  indorse  it;  but  afterwards  became 
which  ha  bankrupts,  and  then  indorsed  it.  The  plaintiffs,  as  indoraee.i,  now  sued  the 
hua  before  defendant  as  acceptor,  and  I^rd  Kenvon,  C  J.  held  the  indor.iement  as  valid, 
iaptav  part  -■  -'^'""^■'  ^'-  WiTKiNs.  Ii;  T.  1803.  K.  B-  fJ  Ea.st.  .^17. 

«d  Willi  hi»  On  the  5lh  of  October  A.  R.  ommilled  an  act  of  bankruplcv,  on  which  s 
beneficial  commission  issued  on  ihe  .31st  of  December,  laOI.  On  the  4lh  of  Decem- 
iaierMt.*  ber,  1831,  he  drew  a  bill  on  the  defendant  for  100/.  payable  to  his  own  order, 
an]  indorsed  it  to  the  plaint  if,  who  pnid  him  the  full  value.  Defendant  owed 
Soifabaak^^  B.  nothing,  but  accepted  the  bill,  lo  enable  him  to  raise  money  on  it,  and 
biJI  pa'^r  '  ■*■■  ^'  '^spos'"^*'  "  '^"se  with  him  as  an  indemnity.  The  assiguecs  insisted 
bleto  hid  Upon  a  restoration  ofthelea^e,  and  defendant  refused  to  pay  the  bill.  Action 
owD  ardor,  upon  the  bill,  and  reference.  The  arbitrator  awarded  against  defendant,  but 
having  at  stated  the  facts  specifically,  to  enable  him  to  lake  the  opinion  of  (he  court.  AP^ 
iLa  time  no  tat  a  rule  nisi  lo  set  aside  tho  awai'd,  cause  shown,  and  time  taken  to  consid- 

(ha  hands  ■>  If  a  man  hold^  a  bit!  or  nolu  not  m  hij  own  right,  hut  as  a  (tuslee,  his  baokraptcj  will 

oflliBdraw  not  pass' the  ri.lu  lo  trHn-fer  lo  hi.s  assigiiGc-s;  Kainsbollom  y.  Caler,  I  Siark.    228.     And 
ee,  hi*  ia     if  a  IrjJer  gel  o  bill  by  fraud,  and  heco'iie  bnnkrupl,  Iho  bill  will  belong  not  lohiaaBnignees, 
duriauieDt    but  Id  ihe  porsou  from  whom  he  ohtuined  it;  Gladstone    v.    Hndwcn,    1  M.  4- 8.  617.  ■- 
bridged  ante,  vol.  iii.  p.  3118.  779. 

t  Where  A.  placed  bills,  indorsed  in  blank,  in  the  hands  of  his  bankers  who,  pledged 
them  for  advances  made  by  B.,  and  became  bankrupt,  il  waa  hoJden  thnl  A.  could  nol  re- 
coverfrom  Ii,  Ihe  pawnee,  unless  it  appeared  thai  no  value  wan  given  for  them;  Collins  v. 
Muriin,  1  B.  &  P.  64S.  abridged  nnJc,  vol.  ii.  p.  SSI.  And  even  where  A.  deposited  ivilh 
U.  bis  bunker,  a  bill  foi  a  p.inicnlar  purpoac,  which  i^  indorsed  so  as  to  give  him  Ihe  ri|Ebl 
to  transfer  ii,  and  he  negotiates  it,  micb  negocialion,  though  a  breach  of  duly,  will  not  di- 
vest the  indorsee  from  retaining  the  bill  against  A';  Coltoa  r.  Puller,  I .  B.  &  F.  6S9.  ■- 
bridged  ante,  vol.  iii.  p.  778. 

t  Su  where  a  person  m.ida  a  note  pny.iblo  to  an  Dnfortificaled  bankrupt  or  order,  ibe 
hankrnpt  indorsed  it,  nnd  il  came  into  Ihe  li.ind<  of  un  innoLent. holder,  Ihe  assignees  did 
nol  inlarr.!ra,  but  the  holder  brought  an  action  ngainet  the  maker,  who  pleaded  tlie  binh- 
rnplc;  of  the  piiyeo,  but  the  Court  held  the  plea  bad;  Drayton  v.  Dale,  2  B.  tc  C.  293;  8. 
C.  3  D.  t  R.  B34.  abridged  anU.  vol.  iii.  p   920. 


■dovGooi^Ic 


RILLS  AND  NOTES.- By  Klummixde.  275 

er,  tha  Court  said,  for-lhe  defendant  it  haa  been  argued  tlinttho  property  in  w'"  confer 
the  bil]  passed  to  his  assignees,  who  lake  whatever  property  he  may  have  that  '  good  tiilo 
is  not  trust  property,  which  this  bill  is  alleged  not  to  have  been;  that  the  de- ^']|°[g  ^^^ 
posit  of  the  lease  was  a  consideration   for  the  bill,  and  that  the  transaction  is  nieniioned 
the  same  as  if  the  plaintiff  had  placed  in  the  defendant's  hands  130/.  of  the  mo-  in  the  bill. 
ney,  ofhiei  assignees,  on  his  undertaking  (o   pay  that  sum  to  his  (^A.  B.'s)  or- 
der; and  89  such  ort^er  could  give   no  authority  to  the  plainlifT  to  receive  the 
money  of  the  assignees,  he  cannot  recover.     Wiih  this  reasoning  and  state- 
ment we  do  not  agree.      The  case  is  no  more  .than  this,  thedpfendant,  in  con- 
sideration of  anecurity  which  the  assignees  of  a  bankrupt  could  make  void,  ac- 
ceplsthe  bill  in  Question;  the  assignees  do  not  avoid  the  security;  the  conse- 
quence  is  that  it  becomes  an  acccptance.without  consideration;  an  acceptance 
innhich,  as  the  bankrupt  could  not  sue  on  it,  his  as:jignee3  have  no  interest;    [  ^^^  1 
snd  the  defendant  cannot    resist  this  demand,  on  the  ground  that  the  plainlilT   - 
has  no  title;  and  the  want   of  consideration  furnishes   no  defence  to  one  who 
has  advanced  money  on  the  credif  ofthe  acceptor.      The  arbitrator  has  judg- 
ed correctly,  and  the  ruin  must  be  discharged. — Rule  discharged.     See  2  Esp. 
61!;  Peiike'a  N.  P.  C.    140. 

3.  VViLLisv.  Freeman.  T.T.  1310.  K.B.  12  East.  C56. 
In  an  actioii  by  the  indorsee  of  a  bill  against  the  acceptors,  a  verdict  was       '.■" 
(buod  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  upon  a  special  case;  d^raem'ent 
The  case  stated  that  A.  B.,  the  drawer,  beini;  iridchled  to  the  plaintitf  more  and  iram 
thaa  20301.  and  being  insolvent,  proposed  to  pay  the  plaintifTa  composition  of  for  of  a  hill 
13s.  6d.  in  the  pound  loij^cther  with  the  costs  of  an  action  which  had  been  accepted  in 
brought  by  the  plaintiff  against  him,  bya  bill  upon  the  defendant.  Thiapropo-  P°"  ^'"  *"• 
aal  being  acceeded  to,  A.  B.  applied  to  the  defendant  to  accept  a  bill  for  14001.  ^^^jf,^  „m 
for  hi*  aecomiaodalian.     The  defendant  accepted  the  bill,  dra"  n  on  the  5lh  ^f  confer  o  li 
July,  and  payable  on  the  10th  of  IVovembcr,  1801),  having  in  his  bands  eP'ccts  tie  upon 
of  A.  B.'a  to  the  amount  of  888/.  16f.  8d.     A.  B.  had  commilled  n.secret  act 'h* '"J'"' 
of  bankruptcy  on  t  lie  7th  of  March,  1803,  upon  which  a  commission  issued  up-  **^  ""'''' u 
on  the  25th  of  July.      Per  Chi".      It  isolear  that,  except  in  cases  provided  for  |,°'^.^,"'„„ 
by  particular  statutCiH,  a  trader,  af^er  an  act  of  bankruptcy  which  is  followed  accomiua 
up  by  a  commission,   loses   all  jjower  or  control  over  his  property,  ond  can  dation. 
make  no  transfer  of  it,  so  as  to  prejudice  his  as.«ignecs.     On    the    other  hand, 
when  it  does  not  alTcctlhe  rights  and  interests  of  the  assignees,  the  act  of  a 
man  who  has  committed  an  act  of  bankruptcy  will   be  operative.     The  ques-       ^ 
(ion  for  our  consideration  therefore  is,  whether  this   inilorsement   by   A.  B.,  if 
allowed  to  be  effectual,  can  prejudice  his  assignees.     Now  it  is  clear  that  hod 
A-  n.  had  no  funds  to  have  met  the  payment  ofthe  bill,  and  it  had  been  a  com- 
plete accommodation  acceptance,  the  assignees  could   not  have  been  injured 
at  all  by  the  plainliiTs  suing  on  the  bill,  because,  as  A.  B.  himself  could  have 
bad  no  right  upon  such  bill  against  the  acceptor,  his  assignees,  who  can  in  this 
respect  stand  in  no  belter  situation  than  the  bankrupt  uhom  they  represent, 
could  have  had  no  right  upon  it,  supposing  it  had  remained  in  his  possession; 
and  therefore   his  indorsement  would  work  no  prejudice  to  him.      It  is  conten- 
ded, however,  in  the  case  before  us,    1st,   that  where  the  acceptance  is  partly 
for  value,  and  in  part  only  by  way  of  accommodation,  the   assignees  have  an 
interest  in  the  bill,  and  a  right  pro  lon(o  lOBue  upon  it,  and  that,  to  allow  the 
indorsement  to  operate  upon  the  surplus,  would   prejudice  Iheir  ritfbt,  and 
would  be  subjecting  the  acceptor  to  Iwo  actions  upon  the  same  acceptance,  ( 

which  is- not  allowable;  and,  2dly,  that  since  the  slat.  49  Geo.  3.  c.  121.  s.  8. 
if  the  defendant  were  compelled  to  pay  the  amount  ofthe  bill,'ofter  deducting 
'  what  portion  of  it  belonged  to  the  assignees,  he,  the  deff'ndnnt,  as  a  surely  for 
■  bankrupt,  paying  under  the  circum>tances  stated  in  the  8th  section,  would 
be  entitled  to  prove  his  demand  in  respect  of  it  under  A.  B.'s  commission,  and 
the  assignees  and  other  creditors  would  receive  a  prejudice  from  that  proof. 
But  aa  to  the  first  objection,  we  think  that  the  assignees  had  no  right  to  the  bill 
in  opposition  to  the  plaintiif,  nor  any  right  to  sue  upon  it  for  the  8t>81,  16s.  8d. 
They  are  entitled  to  say  that  the  8881.  83.  8d.  shall  not  be  touched.     They    (  397  ] 
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may  resist  and  disaffirm  any  opernlion  of  this  bill  to  tranarer  that  sum  to  tbeir 
prejudice,  but  tliey  have  no  further  right,  nor  can  they  arbilrarily  interfere 
with  or  vary  the  rights  of  others.  Before  this  bill  was  drawn,  'end  independ- 
ently of  it,  this  88U1  163.  ed.  was  theirs:  the  acceptance  ofthia  bill  gave  them 
DO  first  right — it  merely  left  the  old  one  aa  it  was.  This  is  not  the  caae  ofm 
professed  indorsement  of  a  part  of  the  bill,  which  would  have  the  effect  of  giT- 
jng  several  actions  on  the  bill;  but  it  is  an  indorsement  of  the  whole,  aupp<wed 
at  the  time  to  be  valid  for  the  whole,  but  which  from  subsequent  events,  the 
defendant  is  at  liberty  to  resist  and  vacate  for  a  part  and  upon  payment  of 
which  part  he  is  discharged  from  aliyurfAer  reipoTisibilily  upon  the  biU,  though 
he  still  continue  an^w«rable  for  the  residue  of  its  amount  to  others  in  another 
form,  and  upon  aground  wholly  independent  of  the  bill.  Then,  aa  to  the  se- 
cond point,  it  is  evident  that  the  quanhim  of  proof  against  the  estate  will  not  ba 
varied  by  the  defendant's  proving  (if  he  should  be  admitted  to  prove.)  If  this 
"  sum  be  recovered  from  the  defendant  by  the  present  plaintiff{the  formerw* 
•  will  assume  competent  to  prove  for  it,)  in  that  way  it  is  proved  by  the  defend- 

ant; and  if  the  plaintiff  do  not  recover  it,  he,  the  plaintiff,  may  certainly 
prove  it  himself,  and  therefore  it  will  be  once  proveable  either  by  the  one  party 
or  the  other.  Upon  the  whole,  therefore,  as  by  the  acceptance  of  the  defend- 
ant  induced  A.  B.  to  suppose  (hat  he  was  receiving  a  valid  engagement  from 
Iho  defendant  for  llOOi.— and  as  it  would  be  unjust  to  bllow  the  defendant  to 
withdraw  himself  from  the  icWe  engagement,  because  it  would  interfere  with 
the  rights  of  assignees  unless  they  were  relieved  from  a  part  of  it;  as  the  a»~ 
■  sifinees  will  have  every  thing  to  which  they  are  entitled  independently  ofthia 
billi  and  that,  whether  the  plaintiff  recover  upon  it  to  the  extent  which  we  bare 
now  decided  he  can  do,  or  not,  it  appcer<!  to  us  that  a  verdict  mi^st  be  entered 
for  the  plaintiff  pro /nn(o.     SccTT.R.  Til;  3  East.  317. 

(/)   Corporalions.      See  on(e,  p.  118,     (ffl  Eiecvtors  and  (idmitiiitralOTt. 

Sto.ve  V.  RiWLiNsov.  E,  T.  174.5.  C.   P.Willes.  659;  S.  C.  Barnes.  164; 

S,  C.  affirmed  3  Wils.  1.  and  2  Sira.  1260, 

Tba  right        This  was  an  action  on  a  promissory  note  for  50  guineas  made  by  the  de- 

••"."■""■'fef  fendanta,  dated  the  nth  of  May,  1730,  and  payable  to  James  Watson,  or  or- 

'oiBL''vtt4  der.     The  declaration  staled,  that  Wolson  died  on  the    1st.  of   April,  1734, 

ed  in  tba      in'eslate,  upon  whose  death  administration  ol  hia  goods  and  chattels  was  grant- 

eiecgtoi  ored  to  Ann   Webb,  who  indorsed  tbe  note  to  the  plaintiff.      To  this  declnration 

■dministra  'defendants  demurred,  and  showed  for  cause  that  the  plaintiff  did  not  bring  into 

lor'  om  the  the  court,  or  show   to  the  Court  any  letters   of  administration  of  J.  Watson's* 

fif'h  M       goods  granted  to  Ann,  and  that  he  did  not  show  who  granted  administratioD  of 

and  hk  iT'  Watson'a  eRects  to  the  said  Ann.     The  Court  said,  there  arc  three  poinla  ; 

doneensed  '^^i  '^"^  there  is  no  profcrt  made  of  the  letters  of  administration;  Sdly,  that  it 

[  998  1  ia  not  said  by  whom  the  letters  of  administration  were  granted  by  proper  «ti- 

nol  ihaiie  ■  thorlty;  and  a  third  was  made  at  the  bar,  ibat  an  executor  or  administrator 

prDfait  in    cannot  assign  a  promissory  note  made  payable  to  a  person  or  order,  bo  as  to 

curiam  at  enable  the  indorsee  to  bring  an  action  on  such  note,  in  his  own  name,  by  thcr 

oftdn'io"  sfatute,  3  &.  4  Anne,  c.  9.     As  to  the  two  first  objections,  which  are  the  only 

Irnlion.        Causes  assigned  in  the  demurrer,  we  have  given  our  opinion  before;  lor  as  tlw 

letters  of  administration  cannot  be  supposed  to  be  in  the  cusdody  or  power  of 

the  indorsee,  he  ought  not  to  be  obliged  to  produce  them;   and,  for  the   aamo 

reason,  he  need  not   show  by  whom  thoy  were  granted;  but   if  the  defendant 

Bland  trial,  tbe  plaintiff  must  not  only  produce  the  letters  of  administration  in 

evidence,  because  it  is  tbe  title  under  which  he  claims,  but  must  likewise  shoir 

whether  they  were  granted   by  n  Court,  or  a  person  having  legal  authority  ao 

to  do,  otherwise  lie  cannot  recover.     Tbe  third  point,  therefore,  and  the  only 

one  which  remains  to  be  considered,  is,  whether  the  executor  or  administrator 

of  a  person  to  whom,  or  to  whose  order  a  promisorory  note  is  made    payable 

can  assign  over  such  note,  so  as  to  enable  the  indorsee  to  bring  an  action  upon 

it  in  bis  own  name.      As  th's  is  a  matter  which  greatly  concerns  the  trade  and 

*  But  if  be  indoras  withoni  qaiilificutioa  be  will  be  persaaatly  liable;  King  v.   Tbom,  1 

T.  R.  587.  abiiJged  ante,  321. 
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Comraerse  oCihe  nation,  and  as  it  has  never  been  judiciously  determined  before, 
we  thought  ourselves  at  liberty,  and  tbat  it  waa  the  properest  method  wo 
could  take,  to  inquire  of  Iradera  and  mcrchaDta,  of  undoubted  credit,  what 
has  been  the  practice  in  ihia  csae  ever  since  the  act  of  the  3  &  4  of  Queen 
Aane,  and  how  the  act  has  been  anderstood  by  them.  We  have  donr  so;  and 
(hey  all  agree  that  it  baa  been  the  constant  practice  for  executors  and  ad- 
minialrBtora  to  indorse  such  notes  and  inland  bills  of  exchange-,  and  that 
promiasory  noles,when  so  assigned,  have  always  been  considered  to  be  as  much 
within  the  statute,  and  that  they  may  be  put  in  suit  by  the  indorsees  in  tbtt 
BBine  iBanoer,  as  if  they  had  been  indorsed  by  the  testator  or  intestate.  As, 
therefore,  we  are  fully  satisfied  that  this  has  been  the  coilstant  practice,  ana 
that  the  law  baa  been  always  so  understood  amongst  traders,  and  as  the  courts 
of  taw  have  always,  in  mercantile  afTairs,  endeavoured  to  adopt  the  rules  of 
law  to  the  course  and  method  of  trade,  in  order  to  promole  trade  and  com- 
merce instead  of  doing  it  any  hurt,  ao  we  are  determined,  in  the  present  coatt, 
to  make  this  indorsement  valid,  according  to  the  practice,  if  we  can  by  any 
means  make  it  consistent  with  the  words  of  the  act,  and  agreeable  to  the  rules 
oflaw;  and  we  think  it  is  easy  to  do  both.  The  words  of  the  act,  when  con- 
fltdered,  wilT,  I  think,  plainly  warrant  it — I  mean  the  following  words,  in  tha 
firat  section  of  ihe  act:  "  That  any  person  to  whom  a  promissory  note,  that  is 
payable  to  any  person  or  his  order,  ia  indorsed  or  assigned,  or  the  money 
therein  mentioned  ordered  to  he  paid  by  indorsement  thereon,  shall  and  may 
Viaintatn  an  action  for  such  sum  of  money,  either  against  the  person  signing 
snch  note,  or  against  any  of  the  persons  who  indorsed  the  same,  in  like  man- 
ner as  in  cases  of  inland  bills  of  exchaoge."  What  was  the  practice  before 
and  since  as  to  inland  bills  of  exchange,  we  can  only  learn  from  the  report  of 
merchants;  and  they  unanimously  agree,  that  they  were  always  looked  upon 
to  be  so  assignable  by  executors  and  administrators  aa  to  enable  the  assignee    ^  . 

to  bring  an  action  in  bis  own  name;  and  we  think  this  construction  agreeable  L  ™^  J 
to  the  plain  intent  of  the  act,  which  is,  that  whereas  the  assignee  of  such 
notes  before  had  certainly  an  equitable  interest,  which  would  enable  him  to 
bring  an  action  in  the  name  of  Ihe  assignor,  such  equitable  interest  by  the 
statute  was  converted  into  a  legal  interest,  ao  as  to  enable  the,  assignee  to 
bring  an  action  in  his  own  name.  It  must  be  admitted,  that  the  whole  inter- 
est to  the  teatalor,  or  intestate,  in  such  notes,  vesta  in  the  executor  or  admin- 
islrator;  and  that,  before  the  rtatute;  the  executor  or  administrator  might  have 
assigned  all  his  right  in  such  notes,  as  to  coovey  an  equitable  interest  to  ano* 
iher,  and  to  enable  him  to  sue  in  the  name  of  the  esecUtor  or  administrator. 
If  therefore,  by  the  statute,  such  equitable  interest  is  converted  into  a  legal 
one,  it  follows,  that  since  the  statute  such  assignee  may  sue  in  his  own  name; 
and  we  think,  that  the  case  of  Moore  v.  Manning,  6  Geo,  1.  in  this  court, 
and  reported  in  Comyns.  31 1 .  ^313.,  which  was^the  only  case  that  was  cited 
which  aeenu  to  bear  any  resemblance  to  this,  plainly  warrants  this  construc- 
tion. A  promissory  note  drawn  by  Manning  was  made  payable  to  Stathata^ 
or  his  order;  Statbam  assigned  it  to  A.,  and  A.  to  plaintiff-  On  a  demurrer  to 
the  declaration  the  exception  was,  that  the  assignment  was  only  to  A.,  not 
saying  to  htm  or  order,  and  therefore  he  could  not  assign  it  to  the  plaintifT.- 
And  to  this  the  Chief  justice  at  first  inclined;  but  aAerwards  it  was  resolved 
by  the  whole  Court  that  it  was  good;  for  if  the  original  note  were  assignable, 
it  will  always  remain  so,  and  whoever  has  the  whole  interest  in  the  note  may 
assign  it  as  he  pleases;  whoever  has  the  absolute  property  in  a  bill,  made 
payable  to  one  or  his  order,  may  assign  it  as  he  pleases,  within  Ihe  provisaion 
of  the  statute,  and  such  assignee  may  mnintain  an  action  in  his  name.  The 
executor  and  administrator  of  a  person  to  whom  such  bill  is  made  payable, 
has  the  absolute  property  in  it,  and  therefore  he  may  assign  it  to  whomsoever 
he  pleases;  and  such  assignee  may  maintain  an  action  in  his  own  name,  which 
is  the  only  quealionjthat  remains  to  be  de'crmined  in  the  present  case. — Jud- 
gment for  plaintilT. — See  ante,  p.  320. 

(h)  Finder*.  See  pwt.div.  Transfer  by  Delivery,  p.  413;  and  div.  On  lost  KUs. 
Vol.  IV.  38  ■  - 
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ThuftDflo  {i)Infnnl».     See  ante,  p.  322. 

fidt '"""  If  n  biH  be  pnyablo  to  nn  infont,  an  indorsement  bv  him  will  not  convey  any 
MDDot  be  '^g'*'  •"  againit  kimiiif;  Taylor  v.  Croker,  4  Eep.  I'BI  .  abridged  aale,  p.SaS 
■ffeeted  by  (  )"1  JMoUantt. 

tlie  fnci  of     .  S^iiTHsoN  V.  PoGBox.  M.  T.  1823.  K.  B.  3D.  &  R.  567. 

theinsim  TtiR  orRtlitor  of  ni!  insolvant  debtor,  who  had  pclilioned  (o  be  diachargecE 
ment  bni  nnder  the  insolvent  act,  oblaincd  from  lije  debtor,  whilst  in  prison,  a  bill  of  ex- 
'"f  H^  "  cL'.nge  for  his  debt,  and  indor.wd  it  to  no  innocent  holder  for  valoable  conai- 
the  credi'  deration"  Tlie  debtor  wng  afterwards  discharged  under  the  inlolvcnl  act.  Th* 
lor  of  Bfi  question  now  came  before  the  Court,  whether  it  was  an  available  eecarilj.  It 
iDioWent  was  contended  that  it  waii  a  fraud  upon  the  othvr  creditors  and  therefore  void, 
I  400  ]  andthat  the  ca^c  of  Jackson  v.  Davison  (4  U.  k  A.  694.)  was  decisive  on  Ih* 
whilst  on  point.  Serf  per  cur.  In  that  case  the  action  was  brought  by  the  creditor  him- 
*'"'""'•  self,  to  whom  the  fraudulent  preference  had  been  given  ;  here  the  right  and 
was "DbsB  inf^fest  of  a  third  person  has  intervened,  and  he  is  found  by  the  case  to  be  aa 
qnenilji  dii  mnocent  and  fcona /rfe  indorsee. — Poslea  the  rlaintifs.  See  2  Campb.  pL 
charied  an  443 ^  [Mst.  tit.  Insolvent  Debtor. 
dertTiaaot.  (fc)  jW.Tmerf  women. 

CosvoR  V.  M*RTfN.  E.  T.  17^2.  K.  15.  1  Stra.  5IG;  S.  C.  citedSWila.S 
A  feme  CO  -jhe  platntilTdeclAred  opon  n  note  made  tofeme  cavert,  mid  indorsed  by  her 
noi'in^orie ''*'*'"'■  ■A-^'*'  argument,  judgment  was  given  for  the  defendant,  the  right  be- 
■  bill  oCei  ing-  '"  poi"'  "f  law,  vested  in  the  hu^bandrand  the  wife  having  no.poww  to 
chaage.*      dispose  of  it.      See  nnte,  p.  75,  and  3J4. 

(I)  Partner.!.     See  post,  tit.  Parfnei^. 

The  ia        S*AN  V.  Steele.  H.  T.  1306.  K.  B.  7  Ensf  210;  S  C.  3  Smith.  Rep  I9#. 

dj.rjBiii«nt        A.,  B.,  and  C.  traded  ander  the  firm  of  A.  and  P.,  in   the   cotton   bu«ineBi, 

"^j'^^^'J^C.  not  being  known  to  the  world  as  a  partner;  and  A.  and  1).  traded  as  part- 

of  ssveml     ^^^^  alone  under  the  same  firm  in  the  business  of  grocers,  in  vVhich  latter  bu- 

ptrtnenin   sinesa  they  became  iudebted  to  D.,  and  )ravc  him  their  acceptance,  which  doT 

the  pittaer  beins;  able  to  take  up  when  due,  the,y.  in  order  to   provide   for    it,  indorsed  iiF 

■hip'>a>me  ihe  common  tirm  of  A.  and  Ti,  a  bill   of  exchange  to  D.,  which  they  had  re- 

""I'J*''        r.eived  in  the  cotton  business,  in  which  C.  was  interested,  bat  sucfr  iodorsf^ 

.»»._„•«.   ment  was  unknowo  to   C,  of  whom   D.,  the  indorsee,  had   no    knowledge  if 

B.  nrterwards  became  bankrupts,  and  B.  being  dead,  this'' 

Worses  of  the  bill,  was  brought  against  A.  nod  C,  and  on 

frmd  ofiho  B  case  reserved,  the  only  question  was,  whether  the  indorsement  was  good. 

"•her",  will  For  the  defendants  it  was  contended  that  (he  plaintilTmust  have  known  of  th* 

II  the  pBrt  partnership,  and  that  A.  and  B.  were  missapplying  the  bill.     Per  Car.    We 

nenblp   B9  think  that  the  knowledge  which  is  argued  for  in  the   plaintiirs  will  not  vitiate  a 

between      transfer  actually  made  lo  them,  without  cognizance  of  the   facts  previous. 

them  and    This  bill,  which  Was  indorsed  by  th'c  two,  was  the  properly  of  the  three  parl- 

an  innaeeut  ners.      By  the  indorsement  they  had  a  right  to   make    that  transfer;  and  tb» 

bolder.         plaintiT  would  incur  a  loss  now  if  it  were  set  asside,  because   they  coald  not 

nave  that  other  security  which  they  would  have  obtained  before.    But  th» 

discovery  of  the  misconduct  of  one  or  two  of  these  partners  cannot  vitialo- 

a  transaction,  which  vested  a  regularinlerest.     The   right  to   the   bill  passing' 

by  indorsement,  cannot  now  be  invested   by  the  subsequent  knowledge  tbtit 

it  is  against  the    will  of  the  third  partners. — Judgment  for  plaintifla.    Sea  i 

East.  43. 

L  401  J  ^,„j  Perions  of  same  tiamts  a»  payi-e. 

A  p«r»nor  jIe^P  ^   Young.  M.  T.nSO.  K.  B.  4  T.  R.  98. 

naniVu  the      Action  brought  by  the  indorsee  of  a  hill  of  exchange  payable  to  H.  Davies; 

piyeo  o(  a  o""  order,  against  the  acceptor.     It  came  into  the  hands  of  another  H.Daviea, 

bill  obtain    who  indorsed,  and  Ihe  plaintiff",  without  any  imputation  of  fraud,  discotmleJ 

ing  pouei    it.      On  the  defendant  ol'ering  to  prove  that  the  H,  Davies  who  indorsed  the 

■ion  ofit,    |,||]  „ag  „q(  (he  person  in  whose. favour  Ihe  bill  was  drawn,  Lord  Kenyon,  C. 

d'   and'o  ■'^  "'^^'**'  opinion,  'hat  Ihe  evidence  was  inadmissible,  and  the  plaintiff  obtain- 

doning  hif  ^d  a  verdict.     And  on  motion  for  a  new  trial,  Lord  Kenyon  retained  his  for- 

naioa  there      ■  UdIbu  itbs  bji  Dgeol  to  her  hnaband;  Cote*  v.  Davia,  abridged   ante,  1  Canpb.    4B>. 
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nior  opiaion.  But  AshursI,  Buller,  and  Grose,  Jiistkes,  hetJ,  ihat  unless  the  »".  j."  S"'' 
indorsement  Waa  made  by  the  person  to  whom  tlic  bill  waa  really  payable,  il  'y  "f  f"'S» 
Vaa  a  forgery,  and  could  confer  nc  title;  and  that  therefore  il  was  compeient  'J.'^'^},,^^  ^ 
fbr  the  defendant  to  show  that  the  person  who  indorsed  the  bill,  was  not  llie  ^o„„  yj^, 
person  in  whose  favour  it  was  made.  The  rule  for  the  new  trial  was  made  indotnee 
■bsolute.      SeeMilier  v.Race,  1  Curr.  45i.  cunnui  n. 

(n)  S'.i^eral  virwna not  in  partnership.  cover 

li  Carvioky.  V.cnERY.  H,T.  1781.  K.  I).  2  Doug.  6.13.  ^^™"f° 

A  bill  wasdraWi.  by  father  and  sor,  who  were  not  parlncrs,  payable  to  their  j^^^^^j 
own  order-     The  son  alone  indorsed  it;  and  upon  an  action  by  his  indorsee  n^.-iimt  the 
■l^ainst  acceptor,  Lord  Mcinsficld  thought  an  indorsement  by  both  parties  es-  accepior. 
aential,  and  nonsuited  the  plaintiS'.     A  new  trial,  however,  was  B<\erwards 
granted.     The  Coutt,  afler  time  taken  to  consider,  being  of  opinion  that  by  *  ''iH  Vl 
Making  the  bill  payable  to  their  own  order   the  father  and  son  had  made  Ihcm-  ^'>'«  '"  "" 
selves  partners  as  to  this  transaction,  granted  a   new  trial;  but  upon   the  Be- ^^j,,  ^"pj 
cond  trial,  Lord  Mansfield  said  he  did  not  think  the  queiition  so  decided  as  to  pgriner<i, 
preclude  evidence  which  was  otTered,  that  by  the  universal  usage  and  under- m'usi  he  in 
standing  of  all  the  bankers  and  merchants  in  I^ndon,  the  indorsement   wnsdo'^'^d  I'j 
bad,  as  not  being  dig ned  by  both  the  payees;  and  the  jury,  una  race,  declared ■""•^""""■ 
that  that  was  the  Udage  and  understanding;'  and  without  hearing  any  evidence  „       , 
upon  the  point,  they  found  a  verdict  for  the  defendant.  ii  wm  onT* 

X  ^OMES  AND  4N0THBR  V.  RiDPORi),  K.  B.  Sittings  after  H.  T.  I80G.  N.  P.  injowedbj 
I  Camp.  83.  ,  one.  and 

J9M«inp9t/hythe  indorsee  against  the  acceptor  of  a  bill  of  e^tchange,  paya- drawee  ac 
■bleto  A.  and  B.,  indorsed  by  A,  for  himself  and  B.,  and  afterwards  accepted  "'P'*,''"''"  ' 
by  the  defendant.     Defence,  that  A.  and  fl.  were  not-partners;  and  ihat  con-  V"^    '" 
sequently  it  should  have  been  indorsed  by  both;  but  Lord  Ellcnborough  said,  j,  „,,  j,qj' 
that  the  defendant  having  accepted  the  biti  sfler  such  indorsement,  could  not  den  Im 
dispute  its  regularity,  -  coutU  nm 

(o)  Trunlei.  ■  '^'«P"'e  'J» 

EvAiTsv.  Cramcisoton.  T.  T.  1637.  K.   B.  Carth,  5;  S,  C.  2  Vent.  307 i''''^'')";  ^ 
.      S.  C.  Skill.  264.  .     irnhiifbi 

A  bill  waa  payable  to  "  Price  or  order,  for  the  use  ol  Calvprt."     Price  in-_„y„^,ig  ^j, 
indorsed  it  to  £vans,  after  which  an  evtcnl  issued  against  Calvert,  and'the  a,  Torilia 
money  due  upon  tt  wad  seized  to  the  use  of  the  king.      These  facts  appearing  use  ofB., 
Ui>aft  the  pleadings,  two   points  were  made  upon  demurrer;  the  one,  whether 'he  riahi  lo 
Culvert  had  such  an  interest  in  the  money  as  might  he  e.-itended;   and  theoth- 1'""'^'"  " 
■*r,  whether  Price  had  power  lo  indorse  the  bill,  or  whether  he  had  only  a  bare*"     "' 
authority  to  receive  ihe  money  for  the  use  of  Calvert;  and  the  Court  of  King's 
Bench,  and  afterwards   the  Exchequer  Chamber,  held   that   Calvert   had   not 
each  an  interest  as  could  be  extended,  and  ihat  Price  bad  p<-.wer  to  indorse  * .  ^  3 
the  bill,  and  ju%ment  was  given  for  Ihe  plaintiff, '    See  6  T.  R.    123;   1  B.  Si  „,^„,  „,;' 
P,  101 ;  Selw.  N.  P.  337.  4th  edit.  ten  on  a 

(Cj  With  bepbre.ice  to  the  time  of  m.iEiNG  the  TBiNsPER,  blanli  nolo, 

(a)  Before  filUdvp.  '^''"f\"  a 

1.  RosiELT.  Langstaffb.  M.  T.  1781.  K-  B. '3  Doug.  514.     S.  P.  Collis*"™,"' 
V,  Emmett.  H.  T,  1791.  C,  P.   I  H.  hi.  313  ler  fbrTny 

The  defendant,  to  accommodate  one  G,,  indorsed  his  name  on  five  c ripper- sum  and 
plate  checks,  made  in  the  form  cf  promissory  noles,  but  in  blank,  without  any  iiN;«  nrpty 
sums,  dates,  or  times  of  payment  being  mentioned  therein,  and  delivered  them  "'*"'  which 
to  G.  G.  filled  them  up  as  he  thojght  fit,  and  the  plaintiST  discounted  thein;  '''*  ^^^'"'^ 
the  plaintiff  knew  the  notes  were  blank  at  the  time  of  the  indorsement,  ,G,  eni"o6ti'  ' 
not  paying  them  when  they  became  due,  the  plaintiff  brought  this  B''.tion.  ,i,c|,  bill 
Hotham.  Bar,  before  whom  the  cause  was  tried,  was  ef  opinion,  that  as  tliecliooie*  to 
notes  wera  in  blank  wheu  the  defendant  indorsed  them,  1  hey  were  not  thenii'iet-* 

*  And  where  A.  drew  and  indonsd  a  bill  with  blnnka  Tor  the  mim  nnd  d:ite,  an  Ihe  firm 
«f  A.,  B..nnd  C,  fer  ibe  parpDseorraising  ninney  fnr  tha  pirlnanhip,  and  Ihe  bill  wu  tilt- 
ed np  and  negDciated  by  (be  derk  aftei  Ihe  daalh  of  A.  it  Wai  holdon  1).  and  C.  were  tia- 
Ua  ta  a  baiwfide  bolder;  Uabar  v.  Dnnaey,  4  Cauipb.  ST,  abridged  poit,   litla  Pailnen. 
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promissory  notes,  and  that  no  ■nbseqneot  act  of  G,  could  alter  the  original 
nature  and  operalion  of  ihe  defendant's  aigoalure,  which  when  written  wm  a 
mere  nulliiy;  and  he  accordingly  directed  a  renlict  for  (he  defendant.  But 
upon  an  applicalion  for  a  new  trial,  after  cause  shown,  Lord  Mansfield  said 
that  nothing  could  be  bo  clear;  the  indorsement  on  a  blank  note  is  &  letter  <rf 
credit  for  an  indefinite  sum;  the  defendant  said,  tnist  G,  to  any  amoont,  and 
I  will  be  his  security.  It  does  not  lie  in  his  mouth  to  ray  the  indorsemenli 
were  not  regular.  A  new  trial  wag  accordingly  granted;  and  a  verdict  bar- 
ing been  found  for  the  plaintiff  in  a  si.nilar  action  before  Lord  Mansfield,  (be 
defendant  suhmrtted  iii  ibis  without  going  lo  a  second  trial, 
r  403  ]  2.  PissMOBE  V.  North.  E.  T.  1811.  K,  B.  13  East.  517. 

And  if*  -The  defendant,  on  the  4ih  of  May,  1810,  drew  a  bill  of  exchange,  which  be 

eluD«*b<   ''"'edonihe  11th  of  May,  1810,  payable  65  days  after  date,  and  delivered  it 
nort-d«t«d, ''*'''*  P"/^^' "''°'   afler  indorairg  it  lo  Ihe  ptointilT  for  a  valuable  conaidera- 
■n  indom '  tion  to  the  plaintilf,  on  tile  5th  of  May,  died  on  that  day.     Afler  the  4th,  and 
ttnol  ba       before  the  1  Itb  of  May,  the  defendant  received  effects  oftbe  payees  to  answer 
foni  iha      this  bill.     On  Ihe  I3th  ol  May  the  defendant  advised  the  drawees  of  the  bill 
°i"(h     'lAviig  been  drawn,  and  oftbe  payee's  death,  and  desired  them  not  to  accept 
indones  to  "^  P*?  *''^  '*'"'      Acceptance  and  payment  were  accordingly  refused,  and  this 
rae  tha        action  was  brought  against  Ihe  drawer,     A  verdict  was  found  for  the  plaintilT, 
dnwar,  il   subject  to  the  opinion  of  the  Court  of  King's  Fench  on  a  case  reserved.    Tha 
ihovgh  the  Court,  after  adverting  to  the  17  Geo.  3.  c.  30.  which  directs,  that  bills  of  ex- 
udoraar  die  change    and   promissory  notes,  &c.   for  sums  of  SOs.  and  less  than  d/.  "shall 
dt    th  'b^il  '**"  ''"'^  before  or  at  the  time  of  drawing  or  issuing  the  seme,  and  not  on  any 
parpoiu  tu  ^^y  subsequent  thereto  ;"  and  observing  that  il  was  to  be  implied  thererrom, 
hava  been    '''Bt  the  same   regulation   was  not  neceEsary  to  be  observed  in  other  bills  for 
made.         larger  sums  ;  and  after  noticing  the  provisions  of  the  48  Geo.  3.  c.  149.  as  to 
not  post-dating  droits  upon   bankers,  unless  drawn  upon   bills  of  exchange 
■tamps,   held  clearly  that  the  plaintiff' was  entitled  lo  recover  for  Ihe  whole 
amount  of  the  bill  ;  the  date  of  a  bill,  aa  of  a  deed,  being  in  itself  quite  imma- 
terial in  respect  of  the  obligation  of  the  parties  to  it,  and  only  serving  to  as- 
certain by  reference  the  period  at  which  the  instrument  was  lo  take  etTed, 
Tbongh  a    which  would  be  presumed  lo  operate  immediately,  if  another  period  of  opera- 
bill  lie  IB     tion  were  assigned.     PlaintilT  had  judgment  accordingly.     See  ante,  p.  302; 
™^^Y'""*^  Com.  Dig.  328.  Fait,  B.  3  ;  Doug.514;  1  Ea»t.  435. 
lime  >p  *  f")  Before  acceptmue. 

poioied  for  1-  Cbosslet  r.  Ham.  E.  T.  1811.  K.B.   IS  East.  498. 

uapajmaot  The  defendant,  for  the  accommodation  of  A.  B.  indorsed  two  bills,  drawn 
vei  if  it  by  A.  B.  in  America,  upon  CD.  and  Co.  in  London,  for  450/.  each,  in  favonr 
baa  bean  ^,(- t^e  defendant,  dated  ihe  10th  of  Feb.  1804,  and  payable  GO  days  afler  sight, 
ed  hMhe  Th*^*'  ''i"^  "«'■«  P"'^  ^""^^  ^y  ^-  "■  *°  E  F-  '"  February  1804.  The  defen- 
dnwee's  danta  and  E.  F.  then,  and  until  after  the  14th  of  April,  1808,  resided  in  Arae- 
'  having  re  rica.  On  the  1st  of  March  E.F.  indorsed  and  remitled  Ihe  bills  to  hi«  agents 
fnaad  ac  in  London,  with  directions  to  make  a  payment  to  the  plaintiff,  to  whom  he  then 
ceptsnce,  .nd  still  was  indebted.  On  the  20lh  of  ApriL  the  bills  were  presented  for  ac- 
'  iDclor  geptance^  dishonoured,  and  protested  for  non-acceplnnce  ;  and  notice  given  to 
liabla  lo  ^^^  defeodantj  The  plaintiff  having  been  advised  of  Ihe  remittance  by  a  letter 
tks  una  from  E.  F.  dated  on  the  12th  of  April,  applied  to  E.  F.'s  agents  for  4501.  ; 
obJBciiana  and  on  the  6th  of  June  they  delivered  one  of  the  bills  to  the  plaintiff,  appris- 
aa  miehi  jng  him  of  its  dishonour  ;  and  that  therefore  he  took  the  bill,  subject  to  all  cdi- 
have  beea  jections.  The  bill  became  due  on  the  20th  of  June,  and  payment  being  re- 
n^l  hi)  '"■«^i  Ill's  action  was  brought.  The  defendant,  however,  produced  ol  the  trial 
indonei,  if^  instrument  signed  by  E.  F.  dated  Ihe  ]4(h  of  April,  1804,  by  which  he 
ba  taka  tha  agreed  that  the  defendant,  on  paying  one  of  the  hills  in  London,  should  be 
bill  with  a  exonerated  from  paying  the  other  ;  and  the  defendant  proved  his  having  on  the 
koowledfe  aj  of  j^j^  paid  one  of  Ihe  bills  which  then  remained  in  the  hands  of  E.  F.'s 
ofitahiv  agen,g  j^  verdict  was  found  for  the  plaintiff;  and  a  case  reserved  for  the 
dSw^  opinion  of  the  court.  The  Court  (Lb  Blanc,  J  absente)  held,  the  bBni|rupl 
•d,  having  taken  thb  bill  af^cr  its  dishonour  bad  taken  it  with  all  its  infirmitias. 
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■  ani}  subject  to  the  nsreBinent  between  E.  F.  and  the  defendant.— ^-Poafea  to  the    [  404  1 
defeodant.     See  7  T.  R.  423. 

2.  O'Keepfe  v.   Dans.    T.  T.  1815.  C.  P.  I  Marsh.  613  ;  S.  C.  6  Taunt. 
305.     Affirmed  in  error.  T.  T.  181G.  K.  B.  6  M.  &  S.  282. 

Thb  was  an  action  by  the  indorsee  of  a  bill  against  the  drawer.    The  payee  Bnt  if  be 
hid  presented   it  for  acceptance,  which  was  refuaed  ;  but  no  notice  of  such  !|!!',"."'* 
diahooour  was  given  to  the  drawer,  and  the  payee  afterwards  '<"'*>''^^<^  (>^^c.!,Rioritn 
llie  bill  without  notice  to  the  plaintifT  of  Euch  rerusal  to  accept,  and  the  latter  jach«  for 
again  presented  the  bill  for  acceptance,  which  was  again  refused.  lalnirble 

Pit  Cur.   (Chanibre,  J.  dissent.)      He  who  takes  a  bill  at\er  it  has  arrived  couBidera 
at  maturity,  lakes  it  subject  to  all  the  defences  which  could  have  been  made  by  ^<oni  ""^^ 
aay  previous  holder,  for  the  bill  being  unpaid,  its  dale  is  sufficient  lo  put  him  '"^■"■'^ 
on  inquiry  ;  but  if  he  takes  the  bill  before  it  is  due,  he  takes  it  not  subject  lo  fhed rower 
the  Bataa  infirmity  of  title,  becauiie  he  then  takes  it  without  notice  of  any  aus-  q,  prjnr  ia 
picious  circumstances  that  ma^  break  in  upon  his  remedy  af^ainat  any  former  durwr. 
iudder.     This  is  the  general  law  ;  but  there  may  be  circumstances  that  may 
make   it  otherwise.     A  holder  is  not  bound  to  present  a  bill  for  acceptance  ; 
there  is  nothing  therefore  on  the  face  of  an  unaccepted  bill  to  awaken  a  sus- 
picion  that  it  has  been  presented  for  acceptance  and  refused.     But  it  is  said, 
the  geaeral  law  is,  that  where  notice  is  requisite,  if  notice  be  not  given,  the 
drawer,  and  all  persons  claiming  to  be  entitled  to  have  notice  of  the  dishonour, 
ara  dischareed.     We  think  this  is  a  begging  of  the  question  ;  for  if  a  holder 
be  ioibrmed  that  the  drawee  will  not  accept,  or  will  pot  pay  the  bill  when  it  be- 
comes due,  and  omits  to  give  notice,  he  shall  never  sue  ihc  drawer,  because 
his  neglect  prevents  the  drawer  from  using  dilligeoce  in  withdrawing  from  ihe 
drawee  the  effects  which   were  destined  to  satisfy  the  bill.     Eut  we  are  of 
opiiuon,  that  if  the  bill  is  passed  for  a  valuable  consideration  without  notice  of 
that  defect  of  title,  he  who  so  innocently  lakes  the  bill  is  not  guilty  of  any  breach 
«f  duty  towards  the  drawer,  and  is  therefore  not  affected  by  the  prior  bohler'a 
ongission  '  Roscoe  v.  Hardy,  12  East-  434.  is  mainly  distinguishable  from  the 
prewDt  ease  in  respect  that  the  hill  there  continued  up  to  the  time  of  its  matu- 
rity in  the  bands  of  a  holder,  who  had  neglected  to  give  that  notice  at  the  time 
when  the  bill  was  first  refused  acceptance  ;  and  the  holder,  we  agree,  had 
Iherehy,  as  to  his  oum  claim,  discharged  the  drawer.      We  arc  of  opinion,  (hat 
the  circuotatance  of  the  bill  continuing  in  the  same  band  materially  dislin-    [  405  ] 
gttishes  that  case  from  the  present.     We  therefore  think,  that  the  plaintiTnot 
hiring  had  notice  that  the  bill  had  been  presented  for  acceptance,  and  diaboo- 
«ei«4l  before  be  took  it,  is  entitled  to  recover, 
(c)  After  dm. 
1.  MuTPoanv.  WiLcoTT.T.  T.  HOO.   K.  B.    1  Id.  Raym.  S.  C.    1    Salk. 
129-  S.  C.  12  Mod.  410;  S.  P.  Dehebs  v.  HinaiOT.  T.  T.  1691.  K.B. 
1  Show.  163. 

Per  Holt,  C.J.     I  remember  a  case  where  an  action  was  brooghl  upon  a  ^  •!'''  ""'y 
bill  which  appeared  to  have  heen  negoeiaUd  after  the  day  of  its  payment.     On  ,flg°  j^j^* 
Ihequegtion  whether  the  plainii II' could  declare  on  the  bill,  or  whether  he  ought  ^^^ 
to  have  brought  iadfbiiatut  aatumpiii,  all  the   eminent  merchants  in  London 
held  it  to  be  a  very  common  and  uaual  practice. 
9.  Baortw  V.  Davibs.  H.  T.  1789.  K.  B.  3  T.  R.  80.  S.  P.  Taylor  v  Matk- 

BR.  E   T.  1787.  K.  IJ.  cited  3  T.  R.  83.  Bal  the  in 

The  defendant  drew  a  note  payable  to  one  S.  or  order  j  S.  indorsed  it  to  one  daneeorau 
T.  and  he  had  it  presented  and  noted  for  aon-paymenl.     Dcfendanl  then  paid  "y^'  dua 
the  money  to  S  and  he  took  up  the  note  from  T.  but,  instead  of  rpturning  the  *"'' "".  "*"" 
note  lo  the  defendant,  indorsed  it  to  the  plaiatiT,  who  thereupon  brought  this  aubjgct'io 
action  against  defendant  as  maker;  and  on  the  defendant's  oilering  to  prove  b||  ihe  ob 
these  facts.  Lord  Kenyoa,  C.  J,  wbofried  the  case,   thought  they  would  notjeciioni  it 
aomtnt  to  a  defence,  unless  it  could  be  proved  that  plaintiff  knew  ihem  when  w^  li>t)la 
he  took  the  notej  and  he  rejected  the  evidence.     But  upon'DOtice  for  a  new'°> '"  *^* 
trial.  Lord  Kenyon  said,  he  thought  the  rule  ought  to  be  made  absolute,  since  |^°  .'J' 
the  cue  ought  lo  havs  been  further  ,taquired  into,  as  he  did  not,  ai  the  trial,  ^r. 
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remember  that  the  bill  bad  been  noted,  which  ou$;ht  to  bave  escited  the  Mt- 
picion  of  Ihe  plainlifT.  And  Ihe  Court  said,  that  the  party  taking  a  note  artcr 
It  was  due  was  to  be  coni^itlercd  as  taking  it  on  the  cr«dit  of  the  person  from 
whom  he  received;  and  that  whatever  would  he  a  defence  against  the  ^iver, 
ivould  be  aga'nst  the  receiver  also^  provided,  Lord  Kenyon,  C.  J.  said,  il  Ihs 
Therefore  note  appeared  on  the  face  of  it  to  have  been  dishonoured,  or  if  knowledge  co  i 
a  bona        \^^  brought  home  to  the  indorsee  that  it  bad  been  so,  otherwise  he  could  not  e* 

B   r«r  that  length.— Rule  absolute. 
Bccoromo  3.  Ti ...ON  V.  FiiANcis.  Z..  i\  1807.  N.  P.  1  Camp  19". 

dation  note  Action  by  indorsee  against  maker  af  a  promisao  /  [lOte.  I>ofence,  that  de- 
ader daa  fendant  gave  the  note  to  accommodate  the  payee,  w  ho  retained  it  until  after  it 
cannot  became  due,  and  then  gave  it  to  one  A.,  to  be  returned  to  defendant,  who  in 
Bot'"o*unon  ■^"''scd  it  to  plaintiff.  Plainliff  proved  consider atioii  fur  the  bill,  and  also  en- 
UBEainst  ''re  ignorance  of  the  transaction.  Lord  Ellenborough  observed,  after  a  bill  ii 
the  maker,  due,  ifa  party  take  it,  although  he  may  have  given  a  valuable  consideration 
[  406  ]  for  it,  he  does  it  on  the  responsibility  of  the  indorser  atone,  and  suhject  to  all 
So  if  the  in  the  equities  it  was  liable  to  in  the  hands  of  the  original  holder. — Verdict  tor 
dorserof.  defendant. 

iTwent""  '*■  Lee  V.  Zagubt.  M.  T.  1817.  C.  P.  8  Taunt.  114;  S.  C.  I  Moore.  65G. 
andba  '  I"  ""  action  on  B  bill,  it  appeared  that  A.  B.  having  a  bill,  accepted  by  de- 
transrer  it  fendant,  overdue,  sent  il  to  C,  D.,  that  C.  D.'s  correspondent  might  procure 
to  another  payment  for  him.  C.  D.'s  correspondent  endorsed  it  to  E.  F.,  for  a  debt  ha 
after  duo,  owed  him,  and  E.  F.  not  being  able  to  obtain  the  money,  got  a  new  bill  from 
the  Inner  defendant  for  the  amount,  and  indorsed  it  to  plainliff  as  his  agent.  The  de- 
uinTt  a  '^'"^*  "*^'  "^"'  plaintiffs  were  mere  agents  for  E.  F.,  and  that,  as  E.  F.  look 
gninMibe  <>>«  tirsl  bill  after  it  was  due,  he  alood  in  the  place  of  C.  T>.;  and  as  CD. 
principal  in  would  have  been  aceounlnble  lo  A.  B.,  E.  F.  was  equally  so,  and  then  the  se- 
Jonjer.  cond  bill  was,  as  against  E.  F.,  the  properly  of  A.  B.,  and  that  a  prohibiliou 
_    ,  by  A.  B,  to  defendant  nol  to  pny  the  second  bill,  was  an  atiswer  to  the  action, 

""'^^'j"""  The  defendani  had  a  verdict;  and  on  motion  for  a  new  trial,  the  Court  held 
bill  witha  f)^  plaintilla  were  mere  agents  to  E.  F.,  and  that  the  second  bill  belonged  to 
tiother  be     A.  B, 

roreiiii  6.  BoNsixarETv.  DtTDMAS.  M.  T.  1814.  K.  R.  N.  P.  1  Stark, 2. 

due,  and  The  plaintiff 's  bankers  sued  as  indorsees  of  a  bill.  It  appeared  that  A.  B. 
1*''* '":""' Rcpl  an  account  with  the  plaintiffs,  and  had  deposited  the  bill  in  question  with 
it'b  dder*  *''^™  ^^  *  collateral  security.  A.  B.  being  indebted  to  the  plainti^^e  in  a  larger 
and  re-d'e  amount^  before  it  became  due  A.  B.  obtained  Ihe  bill  from  plaintiff,  and  toe 
liters  it. lo  bill  being  dishonoured,  remitted  il  a°:ain  to  ihc  plainiiifB,  requesting  them  to  r«- 
him  aftar  il  min  it  iill  it  was  paid.  In  an  action  by  the  plaintiffs  againsl-the  acceptor,  he 
"•t'^l  ''j  proposed  to  prove  that  it  was  merely  on  an  com  modal  ion  bill  between  him,  the 
J)['j^g^^gdrawer.  and  A.  B,,  the  indorsee,  who  had  indorsed  it  to plainiifTs;  contending, 
situation  aa  n"  plaintiffs  had  taken  it  atler  il  was  due,  Ihey  could  not  recover.  I?ul  J-ord 
if  he  had  Eilcnborougb,  C.  J.  paid,  as  soon  as  the  bill  was  re-delivered  lo  the  piaiiiliffs 
never  part  they  were  restored  to  their  former  right. — Verdict  for  plaintiff. 
^wLibii.  6.  HuzziRD  V.  Fi,F.cKNOF-T.  T.  18lti.K.H.N.P   I  Stark.  333.  -  ^ 

t^onaaoinM  Acfion  by  indorsees  of  a  h"'l  drawn  by  A  R.  and  accepted  by  defendant.  A. 
acceptor  il  B.  heinff  indebted  lo  the  .mi's  indorsed  lo  them  the  bill  in  question,  and 
is  no  de'  Ihcy,  before  it  became  due,  indorsed  it  to  C,  D.,  who  hold  it  three  mouths  af- 
fencethal  tcr  it  had  arrived  at  maturity,  and  bad  taken  another  from  ihc  drawer  for  the 
iha  bill  was  purpose  of  enabling  them  to  take  up  Ihe  former  bill.  It  was  contended,  as  C- 
indoraed  >q  ^ould  not  recover,  the  plainliff  must  be  viewed  in  the  same  light,  and  there- 
pU.Tniiir»io*°''^''^'=°"'*'""'-  But  Lord-F.llenborough,C.  J.  said,  that  as  the  ptainliBs 
A,,  who  were  the  original  indorsees  for  a  valuable  consideralion.  the  plaintiffs  were  en- 
held  il  3      tilled  to  recover. 

months  af  7.  Conif EvnRinrG  v.  FARarH.vftso-j,  E.  T.  ^8I6.  "^K,  B.  1  Stark.  N.  P.  259. 
ler  duB,dnd  Ti,^  bill  in  question  had  been  deposited  wilh  A.  I',  after  il  became  due  he 
edanoibw  '"'^T'sed  it  to  the  plainli:!";  there  being  then  an  account  between  defendant  and 
bill  fro  m  A.  B.  which  would  have  regulated  tbe  extent  to  which  A,  B.  could  have  re- 
drawer  Cor  covered      In  an  action  by  indorsee  ngaiost  defettdanl  aa  indorser,  the  defend- 


::.:,7odovGoOl^Ic 


BILLS  AND  NOTES— T^nK  of  making.  <■  S83 

■nIoSercd  inovidence  A.  B.'s  books,  to  show  how  these  accounts  stood,  and  [  407  ] 
insisted  that  whatever  would  have  been  evidence  apainst  A.  B.  would  be  evi-  ihepptpose 
deoce  against  plaintilf.  -But  Lord  Ellenboroiigh,  C.  J.  rejected  ihe  evidence,  "^  luking  it 
obBcrvJDg,  that  any  entry  made  by  A.  B  bI  the  time  of  Ihe  deposit,  and  ac- "P' 
company ing  his  act,  would  hnye  befn  evidence,  but  an  entry  not  accompany-  .|^j,i. 
igg  the  act  could  not  be  received,  aa  it  might  have  been  made  purposely  to  j,  pgrsoD 
defeat  this  action.  mking  a 

biU  alisr  it  is  due  in  aiposed  to  nil  aliieclion<i,  ha  is  nottlnble  to   every  tkscriplion   of  cvi- 
dasca  to  which  that  person  fiom whom  he  look  iiDiighi  haTobesD. 

(d)  ^ller  actual  iputimtal.  Thoneh  n 

1.   Beck  v.  Roblf.y.  T.   T.    1773.   K.  B.  I  H.  Fl.  S3,  n.  bill  cannot 

Id  this  case  one  Brown  drew  a  bill  upin  the  defendant,  which  he  accepted  be  indoned'  . 
payable  to  H.  or  order.  Defendant  did  not  pay  it  when  it  was  presented,  upon  "'^"  ''  '^"''' 
which.  Brown  look  i(  up.  Brown  afterwards  indorsed  it  lo  Ihe  plainii  1",  who  ^**,"  *""' 
brought  tliid  action  upon  it  against  the  defendant;  but  the  jury  thought,  that  ,„  render 
when  Brown  look  up  the  bill,  its  negociabiljlv  ceaaed,  and  found  for  the  defend-  any  of  [he 
ant;  and  on  a  nile  ni*i,  for  a  new  trial,  the  Court  thought  the  jury  right,  be-  partieslia. 
cause  if  it  were  negociable,  M.  would  be  liable.  ble, 

2.    Calnow  v.  Lawhkvce.  T.  T.  18U.  K.  B.  3  M.  a  S  95. 

Pjwell  drew  a  bill  on'  defendant,  payable  to  his  own  order,  and  indorsed  to  J*^  - 
Taybr;  defendant  accepted  the  bill,  but  did  not  pay  il;  Pj-well  took  it  up,  and  a'tnTMys 
iadorsed  it  lo  plaintiff.  It  was  urged  that  after  Pywell  had  once  paid  it,  he  able  lo  hia 
could  not  indorse  it;  ils  negociability  was  at  an  end.  Futon  cause  shown,  own  oidor, 
the  Court  were  clear  that  Py  well's  payment  did  not  terminate  its  negociability  ".'"y  f«g" 
because  his  indorsement  would  make  no  person  liable  but  himself  and  defend-  "'""^  "."' 
ant,  and  defendant  h^  never  been  discharged;  and  they  observed,  thai  ihe  *ga°p,*j 
case  of  Beck  v.  Robley  (jiiprn.i  which  was  cited  in  argu^nent,  stood  on  its  own  it^  bocauso 
peculiar  grounds,  because  there  the  bill  was  drawn  payable  lo  the  order  of  a  sach  in 
third  person,  who  indorsed  it;  and  if,  after  il  was  taken  up  bv  the  drawer,  it  doriement 
had  continued  negociable  in  his  hands,  ihat  ihird  person  would  have  been  tin—*'"  '""'" 
ble,  for  which  iord  Jtfansj?eW  said  there  was  no  colour.  See  1  Wils.  46;  3  ['-^^'^" 
T.  R.  aO.  hinwelCand 

3,  BuRBRiDGEv.  Manners.  H.  T.  1312.  K.  B.  N.  P.  3  Campb.  194.        thosewhom 

In  an  action  against  payee  of  a  nole,  it  appeared,  before  it  became  due  some  be  might- 
[tereon  went  to  the  bankers  where  it.lay,  and  took  it  up;  it  w 
nor  any  minute  made  upon  it  to  denote  its  payment-      Prior  I 
maturity,  it  was  indorsed  to  Ihe  plaintilTfor  a  vohiabje  consiuL-iniiuii  j  uhu  m     . , 
this  action  by  him  it  was  urged,  that  afler  payment  il  eoiild  not  be  ncgocialcd.  reljinea 

But  Lord   Ellenborough,  C.  J.  said,  that  rule  does  not  apply  lo  a  payment     r  40U  n 

pf  this  description  ;  it  means,  a  payment  in  the  ordinary  course,  Ihat  ts,  after  before  ii 

it  became  due  ;  here  was  nolhing  to  excite  the  holder's  suspicion,  its  time  for  becomes 

payment  not  having  arrived. — Verdict  for  plainlilf.  due  in  a 

(D)  With  reference  to  the  mode  op  making  the  transfer.  vniUble  in 

^     '  ■   ■     11  thehandaof 

Ist.    Bv   IKDORSEMEHT.  ■,  hnno  fij^ 

(a)  In  »F.-i(m-.  indorsee 

Gears  v.  Phillip.  H.  T.  1826.  K.  B.  MS.  wiihout  no 

Th!«  was  an  action  on  a  promissory  note  for  30f.  indorsed  by  William  Kemp,  tica. 
in  pencil.  The  jury  at  the  trial  found  a  verdict  for  the  pla'ntiff,  and  liberty 
was  given  lo  move  to  enter  a  nonsuit.  On  motion  to  set  aside  Ihe  verdict,  the  ^°  mdoraa 
question  was,  whether  the  indorsement  was  sufficient.  Promissory  notes,  ^ifror^no^o 
it  was' contended,  had  been  placed  on  a  fooling  with  bills  of  exchange,  and  be-  ,„„„t  1,^  j„ 
came  assignable  cWes  in  action  by  indorsement  ;  that  indorsement,  however,  wriiing;bat 
mast  be  written  with  ink.  Pollock,  for  the  defendant,  contended,  ls(,  that  the  its  being  in 
ftidorsement  was  no  indorsement  in  law  ;  and,  2dly,  that  it  was  contrary  lo  the  pencil,  in 
Hsage  and  custom  of  merchants.  The  plainli:r could  not  recover  in  the  aclion,  '^X^' 


becaase  there  was  no  evidence  to  show  a  pencil  indorsement  had  ever  been 

*  And  where  Ihe  drawer  and  pnyee  of  a  bill  after  il  has  become  due.  indo 
on  oandilion  thai  he  will  take  up  uertuin  Bills  diacnunted  by  the  payee,  B.  does  not  take  up 
the  billwt  but  irajufers  the  bllJ  in  'queslioa  lo  C,  lt>a  Utler  n^aycjcovor  aseiuat  the  accep- 
tor.    Wrigte  V.  Haf.  3  Stark.  398. 
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Fcceired  by  the  Court.  The  motion  was  opposfld  by  ThesBiger,  end  the  case 
of  Jeffrey  t,  Wollon,  I  Stark.  2G7.  cited,  that  waa  an  action  for  the  hire  of 
ft  horse  The  ptainlitf  had  written  in  pencil  upon  a  card,  "  Six  weeka  ^  (wo 
guineas."  The  card  was  admitted  as  evidence  to  prove  the  terms  of  the  hiring. 
Lord  Etienborough  applied  the  technical  nule  of  law  to  that  case,  and  held, 
that  they  could  not  vary  the  effect  of  fbe  pencil  writing  by  parol  testinwny. 
There  were  several  caaes  which  applied  to  deeds.  It  was  well  known,  that 
nothing  but  parchment  or  vellum  and  ink  could  do  (or  a  deed  \  but  a  promia- 
Bory  note  was  a  negociable  security,  which  actually  carried  upon  the  face  of 
■I  the  intenljon  of  the  party  by  whoiii  it  was  issued.  The  next  question  was, 
whether  the  indorsement  was  according  to  the  custom  of  merchants. 

Per  Cw  If  you  look  to  the  old  cases,  you  wilt  see  what  the  custom  was  j 
an  indorsement  must  be  in  writing.  They  do  not  say  it  must  be  in  ink.  There 
is  no  great  danger  that  our  decision  in  rnvour  of  the  plaintiff  in  this  case  will 
lead  to  bad  examples,  for  the  imperfection  of  this  mode  of  writing  is  bo  great 
that  it  will  induce  persons  to  take  care  they  have  indorsements  in  mk.  There 
may  be  particular  oceasions  when  ink  cannot  he  had.  It  cannot  be  said, 
writing  by  pencil  is  not  writing,  and  it  is  only  required  that  an  indorsement 
shall  be  in  writing. — Judgment  for  the  plaintiff. 
[  409  ]  (6)  Bom  made  ivhen  if^ended  to  bt   general.' 

AUtokin  ],  Oro  and  others  v.  Portal.  E.  T.  1812,  N-  P.  5  Camp.  239. 

M^rr.  Action  by  the  indorsees  of  a  bill  of  exchange,  indorsed  in  blank  by  the 
ioint  ruibt  drawer,  against  the  accentor;  the  plaint ilfs  not  having  shown  their  partner- 
orictioD  to  ship,  or  that  the  bill  had  been  indorsed  to  them  Jointly,  it  was  insisted  that  they 
u  Dianj  ought  to  be  nonsuited;  but  Iv)rd  Ellenborough  held  there  was  no  [necessity 
pFrroniM  for  guch  evidence,  since  a  blank  indorsement  conveyed  aright  of  action  to 
■free  lo  m  ^^^  parlies  who  chose  to  sue  on  the  bill. — Verdict  for  plaintifT, 
bifi  "with  2.  Cl*ek  v.  Pigot.  E.  T.  1693.  K.  B,  12  Mod.  192,  S'  C.  I  Salk.  126,  S. 
oat'sar  P-  LiMPEET  V.  Pack.  E.  T.  1638.   K.  11.  1  Snlk.  127.  S.  P.  Lambert  v. 

proof  of  0*KBa.  M.  T.   1697.  K.  B.  l2Mod.2*t;  S.  C.  1  Ld.  Raym.  443;  S.  C. 

Jomtuite         Holt.  118.  S.  P.  Thbed  v.  Lovei.l.  M.  T.  1738.  K.  B.  2  Stra.  1103.  a 
~"-  P.Dehers  V.  IIarhiot.  T.  T.  4691.  K.  B.    1  Show.  163. 

It  hu  b  ^"  ""  assumpsit  on  a  Mil  of  exchange,  the  case  was:  D.  drew  a  bill  of  «i- 

hnldea  that  (=')B''S^i  ^t  Bristol,  on  Pigot  in  London,  payable  to  Clerk,  or  order,  at  28  days' 
B  blank  in   sight.      Clerk  living  at  Bristol,  sends  the  bill  with  one  K.  to  London,  and    his 
dunemant   name  indorsed  thereon,  but  B  blank   space  over  his  name.      K.  presented  it  to 
dos*  not      Pigot,  who  accepted  it,  and  for  non-payment,  Clerk  brought  this  action.     It 
treiMferthe  „as  alleged  the  action  should  have  been  brought  hy  K,,  because,  by  Clerk's 
out  BoiDB     indorsing  his  name,  the  properly  was  Iranslerred  from  him  to  K.     But  Holl^ 
further  act.  ^-  ^-  held,  that  there  being  a  blank  space  left  over  the  name  of  Clerk,   as  is 
usual  in  bills  of  exchange,  it  waa  at  the  election  of  K.  either   to  make  ose   of 
it  as  his  servant,  ororder.      If  he  had  filled  up  the  blank  space,  and  made    it 
payable  to  him,  as  he  might  have  done  if  he  would,  then  the  property   of  the 
bill  had  been  transferred  to  him,  and  he  only  could  have  maintained  this  action 
egainst  the  acceptor;  but  seeing  he  has  not  filled  up  the  blank  space,  he  there- 
by declares  his  intention  to  ari  only  as  a  servant  of  Clerk,  whose  name  was 
put  there,  that,  on  payment  thereof,  a   receipt  might  be  wrote  for  the  money 
over  his  name,  otbenvise  this  action  would  not  be  maintainable  hy  Clerk. 
BdtitU  S.   Moore  V.  Mansi.vg.   M.  T1718.  C.  P.  I  Com.  Bep.SM. 

.^sumpiit  on  a  note  drawn  by  the  defendant,  payable  to  Statham,  or  order- 


that  inch 


Is  done  by  the  mere  writing  at  Ihe  indoner'a  name  on  tba  back  of  the  bill,  witb- 

Doug.  (i33;  G  East.  21.  tSo  an  indonemenl  made  upon  a  bill  or  no 
note  10  A.,"  la  anlTicient  to  vest  it  geacrally  in  A.;  4  Ves.  565.  8u 
ttiucB  of  the  pnjeo  polling  a  number  or  anj  private  mark  on  a  bill,  i 
to  an  ladorsemenl;  S  T.  R.  747;  8  Ves.  9Q8.  And  where  a  part;  p 
bill  not  then  diawn.  and  upoa  Itie  faith  ofitach  promise  a  stranger  wn 
llie  name  of  iha  parly,  il  waa  balden  that  inch  indoisemaal  naa  nnga 
The  indoraement  being  made  upon  the  face  of  Lhe  bill,  inatead  of  the 
iia  Talidiif.    Per  Cur.  VaiboioDgh  r.  Bank  of  England,  16  E«W.  13 


,G,ooi^Ic 


;ini,l»fc.i, 
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Sfatham  indorsed  it  to  Witherbead,  but  did  not  add  "orto  hiaorder,"  and  [  410  ] 
Wiiherhead  indorsed  it  to  the  plaintiff.  The  derendant  cohtended,  that  aa"" '"<'.<'"• 
there  were  an  express  words  to  authorise  Wiiherhead  to  aaaign  it,  he  had  "''™^j|g*.  ,„ 
Mcb  power;  but  the  Court  resolved,  that  as  the  bilPwas  at  first  ossigoabJe  by  ^^j,  ,|jg 
Slatham,  aS  being  payable  to  him  or  order,  aad  aa  all  Stathain'a  interest  was  bill  or  not* 
transferred  to  Witherbead,  the  right  of  asaigDiug  was  traoaferred  also,' and  the  io  the  in 
plainlifT  had  judgment.  dor«ee,» 

,       4.  Ancher  v.  B*xk  or  England.  E.  T.  1781.  K.  B.  2  Doug.  639. 

Per  Lord  Mansfield,  C.  J.  A  blank  iodorsement  makes  the  bill  payable  ^ndmnksi 
to  bearer;  but  b^  a  special  indorsement  the  holder  may  restrain  its  negotiabi-  ^^  ^^  '"'' 
lity.  bettfer. 

5.  Smith  and  others  v.  Clarke.  E.  T.  1 794.  N-  P.  Pcake.  205;  S.  C.  1 
-    Esp.180. 

Thi4  was  an  action  on  a  bill  of  exchange,  which,  it  appenred,  waa  indorsed  TherBfora 
in  blank   by  the  payee,   and  aiier  several  indorsements  came  to    A.,    under  aafter  ui  in 
special  indorsement  to  him  ororder.      A.,   wilhoat  indorsing  it,  aent  it  to   B.,?°' 
who  discounted  it  with  the  plaintiif.     PiaintifTa  struck  out  all  the  indorsements  |^,j__^ 
but  the  first.     The    defendant  thereupon  contended,  that  the  apecial  indorse- |,jj by .,™, 
men!  restrained   the  negoci ability  oi  the  bill,  and  that  the  plainlifTs   could  notdellrery. 
recover  without  an  indorscnkent  from  A.      But  Lord  Kenyon    said,  the   plain- 
tilTs  may  strike  out  all  the  other  indorsements  without  allecting  the  other  par- 
ty's interests,  because  the  special  indorsement  was  made  afier  the  payee  had 
indorsed  it. — Verdict  for  the  plaintilfs.     See4£4p;  130. 
£.  RoBEiiTs  AND  OTHEJis  V.  Edev.  E.  T.  n99.C.  P-    1  B.  &.  P.  398.  S.  P. 
Treottel  v.  Darisdo.v.   8  Taunt.  100;   S.  C.    I  Moore.   443. 

^titmpsit  by  the  aaaslgnees  of  a  bankrupt,  indorsee,  againal  the  maker  ofBut  where 
a  promissory  note.  It  appeared,  that  the  defendant  had,  in  April,  1792,  drawn  *■  indorwd 
the  note  in  question,  payable  on  demand  lo  A.  B.  in  discharge  of  a  sum  to  that  '.'"Jo"'^. 
amount  borrowed  of  ihe  latter  by  the  defendant,  and  thai  the  note  was  indorS'g|,jg  ands 
ed  by  A,  B.  to  C.  D',  to  whom  the  plaintitTs  were  asaignees;lo  secure  money  tnand  lo 
advanced  in  course  of  trade.  In  179.3,  A,  U.  selllcd  accounts  with  the  de-B.,  and  do 
feadant,  who  then  paid  the  balance;  but  this  note  was  not  delivered  up,  nor  '"*''  ''i™ 
demanded.     The  note  had  been  deposited  and  returned  several  limes  between  '"  l"?^  \ 

A.  B.  and  CD.,  during  which  period  the  balance  was  in  favour  of  C.  D..  A.  ",„J'j'^,;', 

B.  at  onc'timc,  bcHire  the  laal  depos^il  of  ihe  note  in  C.  D.'s  hands,  though  the  it. to  leiils 

Erecise  date  was  not  shown,  informed  C.  D.  that  ho  muat  not  negociale  it,   as  an  Bcconnl 
e  should   have  occasion  fur  it  when   he  sellled  accounts  with  the  defcndnnl.  wih  C. 
The* defendants  contended,  thai  the  circumstances  disclosed   should  naturally  frora  whom 
have  given  rise  to  suspiciort  in  C.  D.'a  mind  that  something  existed  militating  jj*|||g  "' 
against  the  validity  ol  (he  note,  ond  should  have  induced  inquiries  as  toitacor-Coart  held 
redness;  and  he  cempared  it  to  the  ncgociation  of  an  over-due  bill  of  ex-itnoia_ 
change,  and  insisted  that  therefore  C.  D,  could  not  take  an  interest  in  it  grea-  donemeDt 
ler  than  was  posaesaod  by  A.  B„  who  passed  it  to  him.     In  answer,  the  plain-  ^""^  ^-  '* 
tiff's  counsel  urged   the  circumstance   of  A.   B.'b   intimation,   restraining   the    ;   ..j    , 
negociation  of  the  note  by  CD.  aa  a  confirmation  of  (J.  D.'s  right  to  recover,    '■'»'•    1 
as  it  showed  that  an  account  was  slill  open  between  A.  B.  and  the  defendant. 
He  dislinguiahed  Ihia  noto  from  an  over-due  bill  of  exchange,  as  it  was  paya- 
ble on  demand,  and  therefore  a  permanent  accurity,  and  he  denied  that  the 
possession  of  Ihe  noto  by  C.  D.  affected  the  plaintiff's  case,  as  it  was  incum- 
bent on  the  defendant  to   have  procured   its  re  at  oration   when  he  balance£ac- 
countfl  with  A.  B.     The  jury  found  for  the  dcfendnni;  and  a  rule  nisi  for  a 
new  trial  being  moved  for.  the  Court  were  of  opinion  that  the  verdict  was  cor- 
rect.    They  said,  that  A-  B.'s  intimation  was  equivalent  to  telling  C  D.  that 
the  note  was  not  his  own,  but  lell  with  him  as  a  mere  pledge;  and  they  con- 
curred with  the  arguments  o(  the  defendant's  counsel,  that  C.  D.'a  situation 
was  precisely  similar  to  thai  of  A.  R.     The  plaintifi^s counsel  declined  taking 

■  Bat  where  after  indor«emi!nl,  aud  before  deliver;  la  the  indnraae  or  his  sgeal,  the  bill 
•TBI  taken  uader  an  ettcnl  againit  tha  indcirser,  il  waa  holdeti  ihul  the  crown  waa    eatkled 
'fo  il;  Rfli  V.  Lampion,  6  Price,  4>S.  sbrid'cd  ddbI,  Exienl. 
Vol.  IV.  3P 
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theiule.     See2Elac.  1156;  1  B.  &  P.  647;  9  East.  1*2. 
A  ipeeial  lo  (pj  ffgjp  Titade  teken  inlendcd  lo  be  special. 

dorwrneBt  ,    AcHKSON  v.   Fountaiv.  T.  T.   n'i-2.  K.  B.  1  Sirn.  557. 

psriy'in  "  Action  on  a  bill.  The  plaintiff  had  declared  on  an  indoraemeol,  made  bf 
whosafi  William  AhercromUie,  whereby  he  appointed  the  payment  to  be  to  L.  A.  or 
voar  ii  ia  order,  and  on  producing  the  l>itl  in  evidence,  it  appeared  to  be  payable  fo  Ab" 
timde.  nnd  ercrombie  or  order;  but  the  indorsemenl  was  only  in  these  words,  '■  Pray  pay 
mskea  ihe  tho  conlenta  to  I,.  A.;"  and  therefore  it  was  objected,  that  the  indoriemeDt 
Srni'm  ' '°  ""'  '*^'"B  '"  o^i^eri  ^^^  ""'  agree  with  the  plaintifl"'ii  declaration.  Cut  on  con- 
■lines  siderntion,  the  whole  Court  were  of  opinion  it  was  well  enough,  that  being  the 

transfBrablo  legal  import  of  the  indorsement,  nnd  that  the  plaintiff  might  on  thia  have   in-     , 
by  him  on  dorscd  it  over  to  another,  who  would  be  the  proper  indorsee  of  <he  first  indor- 
'y-  scr      Thersfore  judgment  was  (riven  for  the  ptaintiff".  ' 

2.  EuiB  V,  THE  East  India  Comp.^nt.  T.  T.  ITGO.K.  B.2  Eurr.  1216;  S.  C. 

"cZYhir  '  ^'"-''-  -^^■ 

right  whh       -^  loreign  bill,  drawn  tipon  the  East  India  Company,  was  payable  to  Camp- 
out  ih«  in    bell  or  order.     Campbell  indorsed  it  to  Ogilhy,  but  did  not  insert  the  words 
■ertion  of    "  or  order,"  or  any  transferrablc  words  in  the  indorsement.      Ogilby  indorsed 
iho  wonj^    it  lo  the  plnintitfs.     It  was  insisted,  that  under  the  indorsement  to  Ogilby  b« 
"order.       IjjjJ  jjp  authority  lo  indorso  it  over,  and  upon  that  ground  the  jury  found  for 
the  defendants.     Put,  upon  a  rule  to  show  cause  why  there  should  not  be  a 
new  (rial,  and  cause  shown,  the  Court  was  clear,  Ihat  ae  the  bill  was  originally 
in  ita  nature  negociahle,  it  conlinupd  so  in  the  hands  of  Ogilby,  and  that  his 
.  . -^  ,    indorsement  wag  good,  and  a  new  trial  was  granted. 
Bui  the  oa  ^-   -A^f^''^"  ^-  B>NK  OP  EvcLAVD.  E.  T.  1780.  K.  B.  2  Doug.  637. 

■ocisbiliiy       ^  '''"  ""'  drawn  by  the  plnintifls,  on  Claus,  IleiJe,  and  Co.  payable  to 
ofthe  bill    Jons.  Mtestue,  or  order:  Mtestue  indorsed  it  to  this  el!bct,  "  The  within  must 
can  onljbebe  credited  to  Capt.  M.  L.  Dabl,  value  in  account,"  and  sent  k  to  Claus, 
reainiDed    Hcidc,  and  Co.    who  credited  Dnh]   for  the  amount,  and  gave  notice  to  Dahl, 
.y  "^*"°,    nnJ  'he  plaintilTs.  that  thay  had  done  so;  afterwards  an  indorsement  was  forg- 
JbyTi^i'  ^^  "P""  '^^  **'"  '"   EnsHsh,   "  for  roe  to  pay  Mr,    Detlelf  Muller,  or  order, 
iDKthepnj  Morten  L.  Dahl."     Muller,  who  was   a  clerk  in  the  house   of  the  acceptors, 
neni  to  a    Carried  the  bill,  thus  indorsed,  but  which  never  had  been  in  the  hands  of  Dahl. 
piriicnlw    to  the  i;ank,  and  indorsed  it  with  hiaWn  name;  upon  which  it  was  discounted 
P*™""!       in  the  usual  course  of  business.     When  the  day  of  payment  came,  the  ac- 
ceptors having  become  insolvent,  nnd  Miller  having  absconded,  the  bill  wns 
protested;   and  one  Fuibcrg,  as  a  tViend  or  agent  for  the  plaintilVs,  cume  lo  (he 
Bank,  and  paid  it  for  (heir  honour  as  the  drHWcra;  but  the  forgery  having  been 
discovered,  this  action  for  money   bad   and  received  was'brought  against  the 
Bank,  on  the  ground  that  the  bill  was  not  negociable,  on  acc6unt  of  the  Hpc- 
cial  indorsement,  and  that  it  had.  therefore,  been  discounted   by  the  Bank   in 
their  own  wrong,  and   the  money  paid   by  Fufberg  to  take   it  up   paid  by  mis- 
lake.     At  (he  trial,  Lord  MansReld  directed  a  nonsuit,      Hut  upon  a  rule  to 
show  cause  why  there   should  not   bo  a   new  trial,  Lord  Mansfield,  C.  J.  and 
WUIes  and  Ashurst,  Js.  thought  the  indorsement  restrictive,  and  that  the  plaits 
tiffs  were  enfiiled  to  recover;  but.  Tuller,  J.  thought  otherwise,  and  a  new 
Itinl  was  granted.     Upon   the  second  trial,  Lord  Mansfield  directed  the  jury 
to  find  for  the  plaintiffs,  which  they  did;  and  Lord  Mansfield,  and  Willea  and 
Ashurst,  Js.  were  of  opinion  that  ihc  flcgociability  o(  the  bill  was  restrained, 
^^  .  because,  by  a  special  indorsement,  the  holder  may  slop  the  negociabililv- 

qurai^r  ■*■  EniE  V.  East  Isdi*  Comfa.nt.  T.  T.  I7G0,  K.  B.2  Burr.  1216;  S.  C.  I 
Iha  drawea  Blac.  295. 

"to  pny  it  Per  Wilmot,  J.  The  negociability  of  a  bill  may  be  restrained  by  an  indorse- 
for  my  <ibe|]ienl  conveying  atiaked  auibority  to  the  indorsee  to  receive  the  contents  (ijr 
'"'1?''  Ibe  payee;  for  he  may  write  upon  it  "  Pray  pay  the  money  to  my  servant  for 
"*"■  my  use,"  or  such  expresstona  at  show  thr.t  the  bill  is  not  to  be  indorsed  over, 

g^j^iij^  5    Potts  t.  Hkki>.  T.  T,  1803.  K.  B,  N.  P.  6  Esp.  57. 

doraemeni  Th^  indorsement  on  this  bill  was  in  these  words,  "  Pay  the  contents  of  the 
ii  not  ra      bill  to  A.  B.  being  part  of  the  consideration  in  a  certain  deed  of  awigiuneiit 


.CoQi^Ie 
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eiecntetl  by  Ihe  said  A.  B.  to  the  indorsera  and  others;"  on  the  queirtioD  wheth-  strrtiiva,  be 
er  this  was  a  restrictive  indoraemeni,  Lord  ^Itenborough,  C.  J,  held  this  not  ^'^'^  '^.^^^^ 
a  restrictive  indorBement,  and   aa  to  Ihe   other  words,  he  eaid   (he y  were   '^r- j^  jj^^  ^^^^ 
pluBBge,  and  could  nol  effect  the  BiiliBequent  negocialiihiy  of  ihe  bill.  *      lidoonion 

HinrKiNS  V.  Cabdt.  M.  T.  1698.  K.  B.  1  Lord  lUym.  360;   S.  C.  Carih -IGG;   [  413  ] 
S   C.   12  Mod.  211;  S.  C.    I  Salk.  GJ.  for  tho 

In  an  action  on  a  bill  of  exchange,  whereby  the  defendant  promised  to  pay  tiil* 
lo  R.  A.  or  order,  4G0f.  who  indorsed  4il.  thereof  to  the  ptninlifl',  who  as  in- 
dorsee brought  this  action  for  the  said  ■14/.  pari  of  the  said  460/.     The  defend-  *"  '">i''""> 
tat  pleaded  an  insufficieot  plea,  and  the  plaintiff  demurred;  and  it  ivas  held,  )'J^'',|,nn 
that  this  holder's  personal   contract  was  entire,  and  could  not  be  apportioned  |),efQi[ gam 
and  muhipliod  into  several  accounts;  bo  that  if  A.  draws  a  bill  on  100/.  paya- appcnring 
hie  to  B.  or  order;   B.  cannot  assign  50/.  thereof,  so  as  his  assigoee  shall  have  on  the  l.jll, 
an  action  for  the  same;  and  if  B.  himself  brings  an  action  for  part,  he  must """?' ^^ 
acknowledge  satisfaction  for  the  residue.  .uiiwned. 

7.  JoHvsos  V.  Kenvlev.  E.  T.  1764.  C.  P.  2  Wils.  262.  „  ,     . 

The  defendant  drew  a  bill  of  exchange  for  lOOOI.  in  favour  of  Renson  or  or-JJ,"   j^„' 
der,  and  Benson  indorsed  it  over  to  the  plaintiff;  Denson  pnid  the  plaintiffhm  piid 
S32/.  aotwilhstanding  which,  he  took  a  verdict  agninst  the  defendant  for  thepan,  he 
whole  1003/.;  and  U[>on  a  rule   nisi  for  a  new  trial,  upon  this  ground,  themsj'n 
Court,  afler  cause  shnwn,  refused  the  new  trial,  and  said,  when  the  defendant  ^i"™  '.''*" 
has  paid  the  1000/.  there  is  an  end  of  the  contract;  when  the  drawer  of  a  |,j|l  *"'' "•'"'"■ 
lias  paid  part,  you  may  indorse  it  over  for  the  residue,  otherwise  not,  bccntise 
it  would  subject  him  to  a  variety  of  actions. 

(rf)  How  made  on  notes  undtr  51. 
An  indorsement  upon  bills  and  notes  for  the  payment  of  a  less  sum  than  5/. 
must  be  attested  by  one  subscribinc  witness;  17  Geo.  3.  c.  30.  a.  1. 
2d.  By  delitebt. 
(a)  P^en  hill  or  note  indoned  in  btaiA,  or  pmiabU  to  bearir,  j^  i,i|] 

Asosf.  M.  T.  1698.  K.  B.  3  Salk.  71;  S.  C  1  Salk.  126.  S.  P.  Bankop  ENc-BbU  to 
LvvD  v.  Newmas.  E.  T.  1699.  K,  B.  1  Com.  67-,  S.  C.  12  Mod,  241;  S.b««"f  "• 
C.  1  T^rd  Raym.  442;  S,  C.  Bui.  N.  P.  27?.  imnsre™ 

A  Bank  bill  payable  to  A,  or  bearer,  being  given  to  A.  and  loaf,  was  found  ^•«.''y  "i"* 
by  a  stranger,  who  transferred  it  to  C.  for  a  valuable  consideration;  C.  got  a  ^^j  ,|,/,^ 
new  bill  made  out  in  bis  own  name.  fore,  iHosi. 

'  Per  Hoh,  C.  J.  A.  may  have  an  action  of  trover  against  the  stranger  whoiiiii  good  a» 
found  the  bill,' for  he  had  no  title,  though  the  payment  to  him  have  indemnified  '■'' '''"  »"i 
the  Bank;  but  A.  cannot  maintain  trover  against  C.  by  reason  of  the  course  P"""  "'  '''* 
of  trade,  which  creates  a  property  in  the  assignee  or  bearer.  r  ^'.  .   -i 

(6)  When  but  or  note  payahle  lo  ajieticious  person.  '-  ^ 

A  bill  payable  to  a  fictitious  person  will  operate  against  all  parties  aware  of 
the  circumstance  as  a  hill  payable  to  bearer,  and  is  consequently  transfcrablo 
bydeliverv;  Gibson  v.  Minnet,  1  H.  Bl.  600.  abridged  ante,  p.  269. 

(E)  With  refehgnce  to  the  effect\op  making  the  THAxsFER.f 
(a)  IVhen  made  &</  indnrnemetil. 
iWiLi-iAMsv.  Field.  E.  T.  IG9i.3Sa!k.  68;SMtLi  wood  v.  Vernov.  M.T. 
1721.    K.    B.    1  Slra.   479.  Chxton  v.  Swift.  M.  T.    1127.  K.  B.    1 
Show.   441;  S.  C.  495.  501;  Skin.  255.  IIetltn  v.  Adabisov.     2  Burr.  ' 
674.  HiLi.  V.  Lewis.  H.  T.  1709.  K.  B.  I  Salk.  131 ;  5ei»6.  S.  C.  I  Lord 
Raym.  743. 
■  TboDgh  an  indonament  la  "pay  the  contents  to  A.  B.,  on  m^  lieing   gtzetled  eartiga- 

MlftM  he  19  gazetted;  Knbertsoa  t.  Kensinglon,  4  Tnunt.  IIO.  nbridged  MitG.  p.  .1^5. 

t  The  indoraemen    of  A  bill  or  nolo  impUes  an  nnderliiklng  from  Ihe  hidnrser  lo  the  pnr-* 

Urmrds  be  transrerred.  eiacTly  simHar  to  llmt  which  ii  implied  by  drawinj;  n  bill,  except 
thai  ia  tbe  cue  ofa  note  iba  atipulutiona  wilh  respect  to  the  drawee's  reupDOBlbility  and 
saderlcliing  do  not  applv  ;  and  a  iransrer  by  delivery  only,  if  made  on  accoonl  of  an  ante- 
cedent debt,  impliai  a  iimilar  naderiakiDg  from  the  panon  making  it  to  Ibe  perfon  in 
wboM  fsTOar  it  is  madeiBsyl.  129- 
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The  Rci  of  Per  Cur.  Where  a  bill  ia  drawn,  payable  to  W.  R.  or  order,  and  he  indof- 
in.loraiDg  Sggg  ij,g  y  ^i,^  indorses  to  C.  and  he  indorses  it  to  D.  the  last  indorsee  may 
i  in  efTcci'  '"''"K  ''■''  oction  Bgninst  any  of  the  indorsers,  because  every  iiidorscmenl  ia  ft 
the  making  "^'^  bill,  and  implicB  a  warranty  by  the  indorsers  that  the  money  should  be 
ulanew  paid.  See  1  J(i.  282;  -i  id.  IB  J;  1  fi.  Bl.  587;  IIoll.  115. 
bmoraot«.2.  HiBny  v.  Periut.  T.  T.  1709.  K.  B.  1  Salk.  J33.  Biller  v.  Crifs.  M. 
T.  1702.  K.  It.  6  Mod.  30  per  Jlvll,  C.  J.  Williams  v.  Field.  E.  T.  1693 
And  the  ia       K.  B.  3  Salk.  68. 

t  T*n'"*lB  Action  on  a  promissory  note  against  the  second  indorser;  the  declaration 
8»ery  res  contained  no  averment  that  the  money  was  demanded  ofthe  drawer  or  first  io- 
pect  sitiii  dorser.  On  motion  in  arrest  of  judgment,  the  Court  held  the  declaration  good, 
IiT  lu  L^at  fur  the  indorser  charges  himself  in  the  same  manner  as  if  be  bad  originally 
of  iba  draw  drawn  the  bffi. 

"■  3.  B.iLLiNGin.8  V.  Gloster.  E.  T.  1803.  K.  B.  3  Easf.  4Si. 

Ilanca  oa        ■''*'"'  Gloeler  drew  a  bill  on  Jackson,  pajahle  (rt  Anthony  Gloster's  order', 

tho  refusiil  snd  the  latter  indorsed  it  to  the  plaintilT't.     Jackson  rcfuaed  acceptance,  on 

arihsdran  w))ich  <l>e  plainliHa  Immediately  sued  Anthony  Closler,  without  waiting  until 

•D  Io  an      (he  bill,  which  was  drawn  at  90  day's  sight,  would  have  been  dje.   The  plain- 

[  415  ]  tillB  had  a  verdict,  with  liberty  to  iho  defendant  to  move  for  a  nonsuit.     On 

cepl,  he  it  rule  nUi  accordingly,  it  was  urged  that  an  indorser  stood  in  a  situation  difier- 

l*"!^  bl"""  ^"'  ^'^"^  ^"^"^  "'^'  °^'^  drawer;  and  that  allhoiigh  a  drawer  might  be  sued  it»- 

^   "    *■      mediately  on  non-ncceptante,  nn  indorser  could  not  until  the  expiration  of  tlie 

time  Jimiled  for  the  finyment  oflhe  bill;   but  (he  Court  was  clear  that  the  case 

of  on  indoraer  was  not   distinguishable  from  that  of  a  drawer. — Role  dis- 

chnrjred. 

4.  HrLL  V.  Lewis-  H.  T.  1707.  K.  B  1  Salk.  183;  semb.  S.  C.  1  I-d. 
Whaiher  Rovm.  1743.  S.  P.  EniE  V.  E.4ST.  Isdu  Comfakv.  Burr.  1826;  S.  C. 
tha  inrtra  '  Blxc.  2!l5. 

mem  eon         More  drew  a  note  payable  to  the  defendant,  or  hia  order,  and  anolJier  pnj'- 
taio  wordi  able  to  him  generally,  without  finy  words  to  make  it  assignable;  the  defendant 
luakmn  It    indorsed  them  to  Zouch,  and  Zou'ch  to  the  plaintilT.      The  first   objection  was 
MLVt         ""*'  ^^°  plaintiiT  had  been  guilly  of  laches,  but  the  jury  iho.ifiht  he  had  not 
and  it  was  then  urged  that  the  second  note  was  not  assignable.     And  Holt, 
C.  J.  agreed  that  the  indorsement  of  this  note  did  not  make  him  that  drew  it 
chargeable  to  the  indorsee,  far  the  worda  "  or  to  his  order"  give  authority  Io 
Wbenihn    '"  assign  it  by  indorsement;  but  the  indorsement  of  a  note,  which  has  not 
holder  of  H  these  words,  is  as  to  make  the  indorser  eharireablc  to  the  indorsee. 
bill  huia  5.  Waisii  v.  Tvler.  M.  M.  1817.  K.  B.  N.  P.  2  Slnrk.  288. 

domed  10  Declaration  on  a  bill  of  exchange,  dated  18th  March,  1817,  for  50/.  pay- 
liiui  by  the  gijif,  (),^^,g  month  aficr  dale,  drawn  by  John  Shaw  on  defendant  Tyler,  and 
^j^'j  ^ll[  iadorsed  by  him  to  the  plaintiff.  The  defence  was,  that  Shaw,  the  drawer, 
to  gBi  dii  aent  the  bill  to  the  plaintitl  to  be  discounted,  and  with  a  requeat  to  send  llie 
cooDied,  to  amount  to  Shaw,  in  order  that  ho  might  take  up  n  bill  for  77/.  10).  then  falling 
provide  for  due,  and  that  (he  plain:i7  did  ndt  send  up  the  money;  and  afterwards  the  bill 
ihB  fi™t.  he  for  77(  jq,,  having  been  returned  to  and  paid  by  I'llm,  he  proved  (be  amount 
airaitBe"  «n»^cr  Shaw's  commission.  Per  Lord  Klienbornugb,  (his  aCbrda  no  defence, 
for  liiroielf  ^^  '''^  produce  of  the  bill  was  to  have  been  applii-d  for  Riioiher  purpose,  then 
(ind  iniy  '  the  plnjntiffhad  no  right  to  retain  the  bill,  OT  sustain  this  action-  but  the  plain- 
retHia  (he  ti.T  being  unable  to  discount  the  bill,  and  having  been  compelled  (o  pay  (hat 
procMdi.  to  which  he  was  a  party  he  had  a  rrght  to  protect  himself  by  applying  the  biU- 
.„^  in  question  (o  cover  his'own  advnnce. 

bill  wiiSta  ^'  G0GOER1.T  V,  CUTHBERT.  H.  T-  1806.   C.  P.2  N.  R.    170. 

hai  beia  Ir  trover  for  a  bill  of  exchange,  it  appeared  that  the  bill  had  been  drawn 
imjmiparlj  in  favour  of  the  plaintilT.  who  havini;  procured  it  to  be  accepted,  indorsed  it, 
iaionied  at^oA  deposited  it  with  one  A.,  in  order  to  raise  money  thereon.  A,  did  not 
ler  duo,  a  (,ave  it  discounted,  but  placed  it  in  the  hands  of  hia  brother,  who,  two  years 
^^(^'°^"  J  after  the  bill  became  due,  gave  it  to  Ihe  defendant, -without  consideration, 
maj  m»in  The  jury,  on  these  Tacts  found  for  the  plaimifl;  and  on  a  rule  nui  for  the  entr; 
[416  i  of  a  nonsuit,  the  Court  said,  that  as  it  had  been  shown  the  plaintiff  indorsed 
the  bill  for  the  purpose  of  raising  money  thereon,  and  not  in  ordec  to  its  DOgo- 
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hBtion,  (he  plHintiff  could  ain-ays  have  demanded  it  from  A,,  and,  consequent-  win  an  ae 
1y,  from  any  peranh  who  possessed  il  without  any  consideration. — Rule  dis-  ''•"*  "•"  *'" 
charged.  ver  for  k. 

7.  MuHRATT.  THE  EAST  INDIA  CoMPANT.  M.  T.  1821.  K.  B.  6  B.  &.  A.  204.  wSera  an 
An  agent,  resident  abroad,  having  money  in  his  hands  belonging  to  his  agent,  in 

principal,  purchased  a  bill  of  exchange,  for  the  purpose  of  transmittinj;  iheordei'io 
value  to  England,  which  he  indorsed  especially  to  his  principal.     The  latter  f^mii  mo    ^ 
«t  the  time  of  indorsement,  was  dead,  but  that  fact  wbb  not  known  to  the  ""^  '?  ""j* 
■gent.     In  an  action  brought  upon  such  bill,  by  the  ndminielrator  of  the  prin- J^f  ^^u,"'' 
cipal,  it  was   urged  that  no  property  in   the   bill   could  pass  to  him,  and  that,  de.iii  he 
conaequentlj,  he  could  not  sue  upon  it.     But  the  Court  held,  that  as  the  mo-  »«  ihea 
ney  given  for  it  was  part   of  the   principBl'a   estate,  it  was  competent  for  the  ignonnUoii 
administrator  to  take  the  bill  as  a  mode  of  payment;  and  that  thereby  a  pro- 1"!!'^*'.  ?  , 
perty  vested  in  him,  and  a  right  to  sue  upon  it.  il    ■  !r  "  j 

8.  Cathehwood  v.  Chwaud.  H.  T.  182,3.  K.  B.  1  B.  J^  C.  150;  S.  C.  2  D.  ^L[tVd 

Ml.  27 1-  Lim,  rjj 

A  bill  of  exchange  was  indorsed  generallv,  but  dehvered  to  S.  C,  as  ad-'lii>i  il'" 
Tninistra(ri.<{  of  J.  C,  for  a  debt  due  to  the  intestate,  and  S.  C,  died  intes- P™P?r'y  '" 
tale  before  the  bill  became  due,  and  before  it  was  paid,  or  any  proceedings J,j,^'Y'"* 
commenced  upon  it.     An  action  was  brought  hv  the  administrator  ile  fcoiii*  non  niiminifl 
of  J.  C.     It  was  objected  for  the  defendant  that  ilio  bill  was  held  bv  S,  C.  in  irator  of 
her  own  right,  and  not  in  her  representative  capacity,  and  that  tiicrefore  the  the  prinel 
right  of  action  was  in  her  personal  representative,  and  not  in  the  administra-  !•"'•  ""** 
tor  lie  ou::h  »on  of  J,  C,  and  that  llicre  was  no  pririty  between  the  phinlifl''  .'■''", 
and  the  administratrix  of  J.  C.     PIninliff  had  a  verdict,  with  leave  to  deion-  rninne 
dant  to   move  to  enter  a  nonsuit,  which  now  came  before  the  court.     They  upon  tho 
said,  we  must  refuse  the  rule.     The  decision-"  in  ihe  old  ca^es  proceeded  up-  tiill  in  ilint 
on  the  principle  that  contracts  made  with  an  administrator  were  personal  to '^''"'"''^•*'' 
him,  and  that  he  must  sue  upon  them  in  his  own  right,  and  not   in  his  repre- Where  sn 
Bcniative  capacity.     That  principle  haa  since  been  altered;  and  it  has  been  adminisira 
ruled  in  several  modern  cases,  that  upon  such  contracts  on  ailmlnislratnr  may  *"*  recpiv 
sue  in  his  representative  characlcr.      'ITie  older  cases  have,  therefore,  recei-^    * 
ved  a  (jualiticalion,  and  are  not  to  be  considered  law  to  ilieir  full  extent,—  ^;,„f  j-^^  , 
Rule    refused.      See  I  Vem.    473;   Ve!v,   33;   Cro.    Jac.  4;     10   Mod.  3IG;del>iclue to 
I  T.  R.  487;  CEiist.  40J;  5  Price.  412,  theiates 

tale,  and  died  before  iha  money  ivai  received,  held  ihal  il  remained  nun  pari  of  the  eslale,     [   ^l?    ] 
and  devolved  upon  the  person*  who  orierwurds  becanie  the  representatives  and  who  were  A*  on  n 
lheref,>re  enlitted  lo  sue.  transfer  by 

{b)   ffhenmade  by"  delivery.      Vide  ante,  vol.  1.  p.  I',i6,  and  poal,  tit.  Exlin-''*''"'/' 
guishment.  Ibea^-igo 

I.  Ward  v.  Evans.  T,  T.  1702.  K.  B.  2  Ld,  Raym,  028  ;  S.  C.  I  Com.  ",■■„'„,  „'"„ 
138  ;  G  Mod.  36  ;  2  Salk.  442  ;  Holt.  120.  N.  P.  Owenson  v.  MohsE.  7  the  bill  or 
T.  R.  65.  nole.  the 

The  plainliTsent  his  servant  to  receive  a  nole  of  50/,  of  B.,  who  went  with  asaignee'a 
him  to  Sir  S.  Evans's  shop,  who  indorsed  olT  50/.  from  a  nole  B.  had  on  him,""'"'J'-"" 
and  gave  the  servant  a  note  of  501.  on  one  Walhs,  a  gn'dsraiih,  to  whom  Ihe  [nent°i«  ou' 
nole  was  carried  the  ne,\t  day  by  Ward's  servant  ;  VVallis  refuncd  to  pay  it,  [„  for  [he 
and  failed  on  thai  day  ;  on  ihis  the  note  was  sent  back  to  Sir  S.  Evans.  oiiginal 

The  Court  held,   that  this  was  no  payment,   for  a  goldsmith's  nolo  is  only  considera 
paper,. and  received  conditionally,   if  paid  ;   and  not  otherwise,  without  an  ex-''""-, 
press  agreement  to  lake  it  as  cash.     See  re  Barrington,  2  Sch.  Sf  Lef  1 12  ;  ij^.'^j' 
and  ante,  vol   I.  p.  126.  □.  p^cts  the 

S.  Moore  v.  Warren.  Holme  t.  Rarrt.  II.  T.  1720,  K.  B,  1  Stra.  416.  obligaticm 
S,  P.  Waro  V.  EsAivs,  supra.  Anon.  12  Mod.  403.  Turner  v.  Mead. '"■posed  on 
M.  T.  1720.  K.  B.  1  Slra.  416.  the  Bwignor 

The  defendant,  at  two  o'clock  in  the  afternoon,  had  given  the  plaintirs,J^'^'^"^^1JJ** 
goldsRiitbs,  notes  in  payment,  which  were  tendered  the  ne.ft  morning  at  nine  ,),g  |,j[]  ^^ 
o'clock,  when  the  goldsmiths  had  a  quarter  of  an  hour  before  stopped  pay-tiatQiatran> 
ment.  Pratt,  C.  J.  directed  the  jury,  that  the  loss  should  fall  on  the  defeo- ferred  by  in 
dimt,  tbore  heijig  no  lachei  in  the  plajntif**.  doriement. 
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9.  Clere  V.  MuNDAL.  T.  T.  1697.  K.  B.  12  Mod.  203-,  S.  C.  1  S«ft.l24;5 
Salt.  63.  Anon.  T.  T.  1694.  K.  B.  12  Mod.  408.     Anon.  id.  617. 

lion  w;ia  at  ^  having  Ti  bill  of  exchange  payable  to  bin,  and  he  being  indebted  to  B, 
one  iiine  ta  |^  ^  ^^^  ^j-  ^^g^y^  indorses  the  bill  to  B.  Alietwarde  B.  brought  an  action 
iween  the  **'"  OBSuinpsil  ogainst  A.  for  the  money,  to  which  the  defendant  pleaded  Ron'o»' 
trnnsrer  of  sutnpait.  A  gave  in  evidence  this  bill  of  e^ichange  indorsed,  and  that  it  bad 
a  bill  or  lain  So  long  in  B. 'a  hands  after  it  was  payable,  and  reckoned  it  as  money  paid 
niite  for  a  ^qJ  j„  |,jg  hands;  but  not  alloived,-  for  a  bill  aball  never  go  in  discharge  of  k 
d'br''''d'  P'"'*'^''*'''"'  *^^'''i  except  it  be  part  of  the  contract  that  it  ehould  be  so.  For  ex- 
for  a  debt  ^™p'^i  '^  A.  sella  goods  to  B.,and  B.  is  to  give  a  bill  in  BstisfactioD)  B.  is  dis- 
crenied  ai  charged,  though  the  bill  is  never  paid,  for  the  bill  is  payment;  for  otherwise  a 
the  lime  of  bill  would  never  discharge  a  precedent  debt  or  contract^  but  if  part  be  receiv- 
ibe  craoB     ed,  it  shall  be  only  a  discharge  of  the  old  debt  for  ou  much,      vide  Salk.  vol. 

J-  \'^  J  4.  OwEMsoN  v.  MoBSE.  M.  T.  1796.  K.  B.  1  T.  R.  64.  S.  P.  Exparte  DixoK. 
Jinition  U  Cited  in  6  T.  R.  142. 

now  repadi       ^^  ^^^  *'^''''  "^  •*"  action  of  trover  for  some  articles  of  plate,  it  WfiB  proved, 
Bled,  and     that  on  the  3d  of  April,  about  six  o'clock  in  the  evening,  the  plaintifT  went  to 
therRrorejrihe  defendant's  shop,  at  South nnipton,  and  agreed  to  purcbaEC  the  goods  in 
ihs  vendor  question  of  the  defendant,  a  ailversmilh,  at  a  certain  price;  end   wishing  to 
tnk^°  bi'lt     ''^^'^  ^'^  arms  engraved  on  them,  the  defendrint  sent  for  one  Seed,  who  usualljr 
or  notes  for  engraved  for  him,  to  engrave  the  arms,  and  who  was  directed  by  bolb  parties 
tbem,  with  to  bring  back  the  articles  to  the  defendant,  who  was  to  pay  for  the  engravingv 
out  agree    The  plalntilf,  at  the  time  of  tbe  agreement,  paid  the  price  of  the  goods  in  notes 
ing  10  run    of  Mcsars.  Shaw,  who  kept  a  bank  at  Southampton.     Before  this  hour  is  Iha 
ih'^b'''''^  afternoon  Shaw's  house  was  s'hiit   up  for  the  day;  and  in  consequence  vf  tftv 
pold  and*  '"i'*"'"''  of  "  house  in  London,  Staples.ond  Co.,  at  which  these  notes  were  pay- 
they'ulii      able,  the  house  of  Messrs.  Shaw  never  opened  again;  and  Staples  and  Co., 
maialy        and  Messrs.  Sliaw,  woro  afierwards  declared  bankrupts.     Seed,  having  en- 
jirovevalao  graved  the  piatc,  brought  it  back  on  the  next   day  to  the  defendant,  who  paid 
less,  tliij     gjn,  fof  j,jg  work.     On  bcbalf  of  tbe  defendant  it  was  contended,  that  the 
^e  mod  ■    plaintiff  hnd,  under  the  circumstances,  never  paid  for  the  goods.   Sed  Per  Car, 
diicliargeor^''  tbe  defendant  had  agreed  lo  take  Ihe  notes  as  payment,  and  to  run  the  risk 
Iba  debt,      of  their  being  paid,  that  would  hnve  been  considered  as  payment,  whether  the 
notes  had  or  had  not  been  afterwards  honoured;  but  ivitbout  such  agreement, 
tbe  giving  of  the  notee  is  no  payment.     According  to  all  tbe  cases  that  have 
been  determined  on  Ihe  subject  of  stopping  goods  in  franailu,  these  goods  were 
only  in  Iransilti,  for  there  had  been  no  complete  delivery  to  the  plaintift';  lber« 
was  no  final  transfer  of  the  goods  to  the  plaintiff,  for  as  long  as  they  were  in 
Ibe  hands  of  lire  engraver,  who  was  employed  by  tbe  defendant,  they  were  at 
the  most  only  in  trantilu,  and  the  price  not  being  afterwards  paid,  tbe  defend- 
ant had  a  right  to  retain  Iheni. 

6.  Fensvv.  HiRBiso.v.T.  T.  1789.  K.B.3T.  R.  757.  S.  P.  B*nk  v.  New- 

Mii.  I   Lord  Raym.432;  12  Mod,  241;  T  Com.  57.  Fvdei.lv.  Clam, 

1  Esp.  447. 

A  delicery       Action  of  OMumpsit  for  money  lent,  &c.,  paid,  &c.,  to  the  use  of,  &c.  and 

made  bj      j,ad  j^j  received  by  tbe  defendants.      The  facts  were ;  that  a  bill  of  exchanse 

oVa  bill™"  "*'  drawn  by  Livesy  and  Co.  on  Gibson  and  Johnson,  in  favour  of  oiie  N., 

„Q,gctga,g,  which  came  by  indorsement  to  the  defendant,  who  being  desirous  of  getting  it 

DO  liabiliij  discounted,  employed   one   F.  H.    for  that  purpose,   telling   him  to  carry  it  to 

upon  the      market,  and  get  cash  for  it,  but   that  he  would  not  indorse  it.      F.  H.  applied 

p»rtj  »ell     to  his  brother,  J.  H  ,  to  gel  the  bill  discounted,  informing  him  that  it  was  the 

h'kn"    "t  •'^f^'"^'""'^  l"'"!  ""1^  that, though  be  did  not  choose  to  indorse  it,  yet, he  added 

tlie  time       ("^  "  reason  of  his  own),  that  as  their  number  was  on  the  bill,  it  was  cquiva- 

tlitt  it  wai  lent  lo  nn  indorsement,  and  that  be,  F.  H.,  would  indemnify  him  if  he  indorsed 

ofno  value,  the  bill.      On  an  application  by  J.  H.  to   the   plaintiffs,  and  on   hia  indorsing 

tho  bill,  without  which  indorsement  he  could  ant  have  got  the  hill  discounted, 

tbe  plaintilfii  discounted  it,  chiefl/  relying  on  the  credit  of  Gibtran  and  JohO- 
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too.  IW  ■<  Ihtit  time  they  did  not  know  that  the  defendant  had  any  concern  [  419  J 
with  the  bill.  Afterwards,  however,  on  (he  failure  oi  Gibson  and  Jolinson, 
the  ptaintitTa  having  heard  that  ifae  bill  had  passed  through  the  defenijanta' 
baiw)B,'applied  to  him  for  payment,  who  at  first  refused,  but  atierwarila  prom- 
iaed  to  take  it  up;  and  on  his  not  doing  so,  the  present  action  wns  brought  to 
recoTer  the  amount  of  it.  The  plaintiirhad  a  verdict,  and,  on  a  now  Iria],  a 
second  verdict;  after  which  a  rule  was  obtained  to  show  cause  why  the  second 
rerdict  shoald  not  be  set  aside,  and  a  new  trial  granted,  on  the  ground  that 
this  was  a  nvdum  pactum.  On  the  arguing  of  this  cnse.  Lord  kenyon,  C.  J., 
contrary  lo  the  opinion  of  the  other  judges,  declared,  thnt  althouffb  be  enter- 
tained considerable  doubt  upon  the  subject,  yet  the  ienning  of  his  mind  waa 
in  favour  of  the  verdicts;  he  observed,  that  if  the  holder  of  a  bill  of  exchange 
sent  it  to  market  without  indorsing  his  name  upon  it,  neither  morality  nor  the 
lawa  of  this  country  would  compel  him  to  reiund  the  money  for  which  ho  had 
sold  it,  if  he  did  not  know  at  the  time  that  it  was  not  a  good  bill;  if  he  knew 
the  bill  to  be  bad,  it  would  be  like  sending  out  a  counter  into  circulation,  la 
impoM  upon  the  world,  instead  of  the  current  coin.  See  ex  parte  Shuttle- 
worth.  3  Ves.  368. 

6.  HoRNFLoWER  V.  Proud.  II.  T.  18191  K.  n.2  B.  &.  A   337.  Or  when 

Tlie  plutntiT  in  this  case  exchanged  three  bills  with  a  country  banker  for  ""^doby 
another  drawu  upon  a  hoase  in  London,  but  unaccepted,  Acceptance  was  '!'''(■*, 
■fterwarda  refused,  and  an  action  of  trover  waa  brought  to  recover  the  three  anotiwr  bill 
bills.  The  Court  held,  that  the  exchange  being  absolute,  and  not  conditionalj  itieiMixneo 
the  only  eTectofthe  non-acceptance  was  to  remit  the  party  to  his  remedy  by  has  no  right 
action,  but  not  lo  vest  in  him  the  property  in  the  other  bills,  which  had  passed  of  «ciinn  » 
by  the  exchange,  although  they  intimated  thnt  had  the  country  bnnker,  at  the  Rmn"  '"» 
very  tiineoftlie  exchange,  been  awaro  that  the  bill  which  ho  drow  would  have  "^^^"^g 
^a  diahoQoured,  the  tranaaetion  wonjd  have  been  vitiated  by  the  fraud.  bin  mrns 

7,   Emlv  v.  Lte.  H.T.  1812.  15  East.  13.  out  to  be  or  ■ 

Per  Bay  ley,  J.      If  ft  person  buys  goods  of  another,  who  agrees  to  receive  a  do  vainei 
certain  bill  in  payment,  the  buyer's  name  not  being  on  it,  and  Ihati  bill  be  af- 
terwards dishonoured,  the  person  who  took  it  cannot  recover  the  price  of  his  f '  j*"*^^"^ 
'goods  from  the  buyer,  for  the  bill  is  considered  as  n  satisfaction.     It  hns  been  ^^  IgraViiy 
so  held,  and  I  can  see  no  difierence  where  money  instead  of  goods  is  given  for  i^ke  it  in 
thebtU,  payment. 

8,  FvDELLT.  Clarm.  H.T.  1796.  1  Esp.  447.  S.  P.  Bask  of  England  v.  and  ran  ult 
Newman.  1698.  1  Ld.  Raym.  442.  "*''*■ 

Action  for  money  had  and  received.  The  plaintiffs,  it  appeared,  hndkept  ^^^^^ 
cash  with  the  defendant's  bankers,  and  the  latter  had  discounted  bills  for  Uie  (j^niterajn 
plaiotifT,  who  had  received,  instead  of  cash,  bills  for  the  amount,  which  the  de-  r  ^^0  ] 
fendant  had  not  indorsed,  but  only  delivered  over  to  the  plaintiffs.  Per  Lord  discoaming 
Keoyon,C.  J.  The  plairitiiis  having  taken  the  bills  without  indorsement,  a  i,iit,  givo 
have  taken  the  risk  upOn  themselves.  The  bankers  were  the  holders  of  the  llieir  cua 
bills,  and  by  not  indorsing  them  have  rnfoscd  lo  pledge  their  credit  lo  their  Ta-  lomer  bills 
lidily,  and  the  plaintiffs  must  be  taken  lo  have  received  them  on  their  own  ere-  ""^iJ  ,';„ 
dit  only.     This  action,  therefore,  cannot  be  susluincd.     Plaint isfnon-suhed.      doisii,. 

them, 

XII.     RELATIVE  TO  RILLS  \>ijy  NOTES  WHICH  HAVE      "hich.um 
BEE.V  LOST.     Sec  also  post,  tit.  Check.  h''Ii"Ii, 

I.  Grant  y.  Vadgiia,-*.  T.  T..n63.  K.  B.  3  Burr.   J.-ilG.  S.  C,  1  Blac.  48.5.  b°„ke,5  ate 
S.P.Lawso:^  V,  Westox.  T.T,  1801.  K.  B.  N,  P.  4  Esp,  56  S.  P.  A.v- „„(  liable.' 
ON   H.  T,  I7CW,*K.  B.  N,  P.  I  Ld.  Raymond.  738.;  S,  C.  1  Salk,  12; 
S.  C.  3Sa!k.  7L  The  holder 

The  defendnnt.onUieSidofOclober,    I7C3,  drew  a  bill  in  London  on  A,  of^lost 

*  And  in  ex  parte  Shntllgworth  ,  SVsn.  363.  nhere  N  |:nve  the  bankrnpl  before  bia 
baobrnptcj  caih  for  a  bill,  bot  refumd  to  alloH' the  bankrupt  lo  indoroe  ii,  [binking  ihs 
bttl  betlsr  wichaal  big  Hums,  be  proved  tbe  amount  under  the  commiuion;  and  on  peti- 
tion 10  have  tha  dsbi  eipaogad,  the  ChAQcellor  grdated  tha  spplicBlion,  abserving  tballhi* 
wis  a  sale  of  tb«  bill. 
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Taluable      brJ  Go.  for  70f.  psynble  (o  ship  Fortune,  or  bearer,  which  he  gBT«  to  B.,  the 

eonsideri     s^jp'^  husband,  who  lost  it.      It  was  fouDil  by  a  person  unknown,  who,  on  the 

J'°"jj.^,''ij'p  i5tk  ofOjtol)cr,  paid  il  lo  the  piainlifi;  a  grocer  in  Porlsmouih,  for  a  parcel  of 

^e  circum  t^aSj  and  look  Ihe  chunge,  having  first  made  inquiry,  and  found  thai  the  drawer 

■lanvu)         was  a  responsible  person;  in  the  mean  time  defendant   directed    A.   and   Co. 

tostop  pnymeni  oflhiabill,  which  produced  this  action.     On  the  trial  Lord 

Manafield,  C.  J,  left  it  to  tlio  jury  to  consider,  1st,  whether  llie  plaintiff  came 

to  the  pos:ies9ion  of  the  bill  fairly  and  bona  Jide;  2dly.   whether  such  a  draft 

U'QS,  in  tuct  and  practice,  negociable-  and  the  jury,  which  was  a  special  jury 

of  merchants,  found  for  the  defendant.     Rut,  upon  an  application  for  a  nen' 

trifil,  the  Court  were  clearly  of  opinion,  that  Ihe  second  point  ought  not  t« 

have  been  lell  to  the.  jury,  because  it  was  clear  that  such  drat^a  were  ncaocia^ 

And  re         ble;  and  if  th«  jury  thought  the  plaintiH  took  Ibe   note  fairly  and  bonafiU,  of 

*«'""'''''*  which  theru  appeared  tobo  no  doubt,  be  was  entitled,  to  recover,   and  a  new 

fore  U  bu     j|.jgj  ^^^  granted.      See  ante,  vol.  iij.  p.  394. 

r,om^h9  '^-  ^3o°  "  CoE.  Cited  CoEHM  V.  Sterling.  M.  T.  1797.  K.  B.  7  T.  R.  427. 
finder,  may  The  plaintiff  had  taken  the  nolo  on  which  he  sued  fOr  a  valuable  considera- 
recDvrjr  (ion  three  months  ai\er  it  was  duei  It  appearing  that  the  note  had  been  lost 
thBreon.*  |,y  the  Inie  owners,  and  that  the  person  from  whom  Iho  plaintilfreceived  it  had 
[  ^''   1    n.((iceofthi3,  Lord  Kenyon,  C.  J.  hcl^  that  Ihe  plainlilTwos  not  enlitled  to  re- 

UaftorSo'  3-  Lovet.lv.  Martin.  E.  T.  1813.  C,  P.  4  Taunt.  79^. 

ticeofitd  FlainliT  lost  u  bill  accepted,  payiible  at  defendants,  and   immediately  gave 

loij,  bs        notice  thereof  to  the  acceptor,  and  the  acceptor   communicated  the   i      " 


llio  defendants,  with  a  request  that  lliev  would  not  pay  or  discount  Ihe  bilL 
T"j  ■"'-•"  Thoy  afterwards  (through  inadverlencc)  discounted  it  for  one  Powell,  wLo 
uai\^li'  '"'''  '*  *^<*"'  "  '^''''''  "''"  pifliod  it  up.  When  due,  they  wrote  a  receipt  upon 
■tuading  i'l  and  debited  the  acccjitor  with  the  amount.  Plaintiff  brought  trover;  and 
BQcli  p»/  there  being  no  proof  that  Powell  took  it  boita  Jidc,  or  paid  value,  the  plaintifT 
meni,  un  had  a  vcrdict.  A  rule  was  obtained  to  set  it  aside  on  ihe  ground  that  there 
''"'  ^'/!' '."*'  bad  been  no  conversion;  but  the  Court  held,  that  ihe  writing  a  receipt  upon  it, 
e<l  it  boaa  "■"'^  debiting  the  acceptor  with  the  amount,  was  n  conversion. 
fid,A  -t.  Ch,impio.sv.Teiirv.  E.  T.  18.J-2.  0.  P.  7  Moore,  130;  S.C.  I  Bing.  295. 
The  defendant  having  purchased  ci>rtain  goods  of  Ihe  plaintitl'is  traveller  at 
And  where  Manchester,  gave  hiin  a  bill  of  exchange  e.'sceeding  the  amount  of  the  pur- 
ihs  purohj  chase-money,  and  indorsed  it  in  blank,.  The  traveller  gave  the  diUcrence 
Bers  of  between  tho  price  of  the  goods  and  Iho  amount  of  the  hill,  and  inclosed  it  in 
Cthom  by  »  '^"'"" '"  '"3  pri"cipala  {tlie  plainti'ls)  in  Tendon.  The  plaintiffs  did  not  re- 
a  liill  iadot  ccive  the  hitler,  and  when  the  bill  became  due  brought  the  present  action. 
Had  in  No. evidence  was  adduced  [n  show  that  the  plaintiffs  had  made  inquiry  for,  or 

blank,  in  advertised  the  bill.  The  Court  cnterlaiued  an  opinion  thai  sufficient  a«iiduity 
an  auiouiit  \^^^  ^uf  boon  used  to  recover  the  bill;  hut,  independently  of  those  grounds, 
fh*  dTt  "'**  I''^'"'''l'  *""*  taken  tho  bill  absolutely,  and  though  they  might  have  lost  tho 
and  ilio  ven  instrument,  the  defendant  was  still  liable  to  bo  called  on  by  any  boiiajide  hold- 
dnr  pVid  tbo  er  of  the  bill . 

diir,:rB<ica.  5.  Smith  v.  Shepherd.  H.  T.  1775.  K.  B.  Sel,  Ca.  243. 

and  iha  The  defendant  was  indebted  to  Bagnal  and  Hand,  the  bankrupts,  in  301.  for 

ill  its  Irani       *  ''  i>Bia(!  s  genaral  rale  that  whenever  nee  oriwo  ionoeent  peiioni  imm  mfler  bj  th» 
.    .       ,L    act  ofathird  person,  he  who  has  enalikd  tiDcb  third  person  to  occasion  Ihe  loss  must  ana- 
Courlheld"''°'''  ^'^■^-  ■"•■     Therefore, even  if  a  person  who   has  not  given  a  oonsideialion  for  • 
ill  t  ih  '*"*  "  Stolen  bill  Iransrerrable  by  delivery  present  it  to  the  drawee  al  Ibe    lime  it  ii  doe, 

I,.r.V™,  ""d  he  pays  it  before  he  has  notice  of  th»  loss  or  robbery,  anoh  drawee  will  not  be  liabla 

,„  I .  „„,     to  pav  it  over  agnia  to  the  reel  owner;  Polh.  1«8.9. 

vecover  for  ■*  '*'"""  '''°  '"''^^''  "'"''  '"'"'  «"P«'»"7  «'>«''  transferable  by  mere  deKvery,  should,  ia 
,.    . -,,         CMD  of  loss,  iiiiiikcdintely  give  notice  of  the  accident  to  [he  acceptor  and  all  paniei  there' 

-L. 1.     to:  J'olb.  pi-  132;  and  issue  pul>lic  notices,  in  order  lo  prevent  any  person  from  lakine  it; 

Ibejoods.    b;„„„,,  pS:  170:  thtb.ler.  however,  is  «„av«ilabIo,nnlUk»owredBeof  such  notificalion 

can  be  lirousht  hojiio  lo  tho  person  receivlnif  the  iiislrumenl;  Laweon    v.  Weston,  -1  Kap. 

es.      The  parly  losing  Iha  bill  must  give  notice  of  non-acceptnuco  and  non-payment  lo  lb« 

drawer  and  indnrsers,  as  in  other  casei,  Tor  otherwise  be  will  lose  his  remedy  DgDiUsltheini 

Tbackray  v.  Btackell,  3  Campb.  I<i4.  abridged  post. 
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goods  sold  and  dpiiyered  in  October,  1774.     Combe  ratal  I.  the  bankrupt's  aer-Wjiwub* 
vane,  brought  a    bill  of  pnrrcla   in  the  SRme   handwriting  that  all  their  former ^^'""^"I'J 
bills  had  been,  and  TrdUilulently  aoid  his  master  was  in  want  of  cash,  and  de-  j^^  Sutor$t 
■ired  ho  would  accept  a  bill  of  exchange,  which  C.  immediately  drew,  signed  ^  4^  j 
with  his  own  name,  pnyablc  to  Bagnall  and  Hand,  or  order,  and  gave  a  receipt  „e„t,  , 
on  the  bill  of  parcels.     The  defendant  accepted  the  bill,  and  C,  afterwards  p8»on  get 
carried  it  away.     The  bill  was  brought  lo  the  defendant  by  Spencer,  who  had  ling  P"^** 
il  in  payment  for  gnods.     The  names  of  lia^nall  and  Hand  were  indorfcd  on*"""'" 
Ihe  bill,  and  the  delendant  paid  it,  hut  that  indorsement  was  a  forgery.     It  was P^'j'^'*** 
the  bankrupt's  practice  to  dpliver  in  their  bills  at  Gbristmasj  but  at  Christmas,  ^itat,  will 
alter  this  transaction,  no  bill  waa  delivered  (o  defendant.     No   evidence  ap- doI  icqnir* 
pcared  in   whose  handwriting  the  indorsement  was,  but  it  did  not  appear  like  ■nj  into 
the   bankrupt'^  or  Comberslall's.     Ptr    Cur.   Each    party   is  innocent.     Tli^  "?""!'?* 
(juestion  is,  on  wliom  the  loss  must  fnll  f     It  should  be  on  him  who  is  most  in  J,^*„, 
faulL       It  is  admitted  that   Comberslall  used  to  receive   money,   but  not  draw  ,^,,g  ^f 
bills.      Here  is  a  hill  that  does  not   trust   Comberstall  at  all,  for  it  is  to  pay  to  tb«rar|ar7. 
the  order  of  the   bankrupts.      In  this   case,  if  be  had   been  used  to  draw  billli 
that  would  not  vary  the  case;  because  it  is  not  pretended  that  the  indorsement 
was  by  Comberstall;  then  he  that   takes  a  forged  bill   must  abide   by  the  con- 
■equence;  for  the  man  whose  name   is  forged  knows  nothing  of  il.      If  a  bill,  ' 

payable  to  bearer,  be  lost,  and  found  by  another  person  in  the  street,  who  car- 
ries il  to  a  banker,  who  drew  it,  and  ho  pavs  il,  il  is  a  good  payment,  for  it  is 
the  owner's  fault  that  he  lost  it.  In  this  case  the  name  of  Bagnall  and  Hand 
is  fitrged.  It  could  not  be  paid  without  their  hand;  and  delendant  has  been 
negligent  in  inquiries  whether  it  was  their  hand  or  not.  The  ground  which 
defendant  relies  on  in,  thai  the  bill  was  not  delivered  at  Cbristmas,  as  usual; 
but  that  is  of  no  weight,  because  it  had  been  delivered  before,  in  October. — 
Verdict  for  plainliff. 

6.  PiERsoMv.  Hltchi.-)so\.T.T.  1809.  N.  P.  2  Camp.  212;  &C.GEap.  128. 
■Attmiypnt  by  the  indorsee  against  the  acceptor  of  a  bill  of  exchange.    The  And  if  a 

bill  had  teen  lost  after  indorsement;  and  plainliff  having  ofered  defendant  *^'^  ^'.*'* 
bond  of  indemnity,  it  wa.i  contended  plainliff  would  be  entitled  to  a  verdict  Vy^'^^ 
without  producing   the  bill.      But  Lord   Ellenborough   said,  in  Ihe  absence  of  r    a^o  *i 
evidence  proving  the  destruction  of  the  bill,  it  was  fair  to  presume  the  bill  was  „a  aciion 
in  Ihe  hands  of  a   bona  Jtde   indorsee   for  value,  and   in  that   case  defendant  «■  b«  amf 
might  be  called  upon,  and  would,  in   fact,  be  liable  to  pay  n  second  time;  and  pnrud  hj 
wherher  the  indemnity  would   alter  the  case  was   dubious.      There   had  been 'tier**' 
decisions,  it  was  irue,  where  the  indorsee  of  a  lost  bill,  under  the  elreumslan-""""'^ 
cee,  had   recovered;   but  the  authorities  on  that   point  were  so   <^onflicting  and  „^^*  ,g^ 
various,  and  at  the  same  time  so  opposed  to  our  judicial  system,  that  he  could  (tioagh  a' 
■M  vflature  to  act  upon  them.     See  6  Ves.  813.  bond  ofia 

7.  Lo.vo  AHD  OTHBRS  V.  Bailib.  Guildhall,  13th  December,  1805.  3  Campb.  demniiy 

2f4,  *"*■  been 

*  But  a  ccmrt  of  equity  hn<  jariadiclion  to  enfnrce  pa^menl  of  the  amount  ofa  Init  bill  Ian  Iha  d* 
inllie  handiofn  fronq  j!'/e  hnliier,  iPil  be  it  liansrcrrable  bill,  hm  not  if  it  were  Dot  11  ■trnetlon  af 
tran9rerr.ltile  iiislmmpiil;  1  Ve4'  acn,  33i4;  5  Yea.  230;  6  Vu.  BI3;  16  Vds.  430,  80  lithe  bill  CM 
nay  be  praved  under  ■  caminidiion  of  bunkrupl,  opoa  giving  an  iademDiIy  in  ra<p«ct  sfba  pTOvada 
■05  claim  upon  Iha  bill.  6   Vei.    SIS. 

There  a.  hovevai,  a  protiio  In  the  Mat.  9  &  10  W.  Ze.  IT.  i.  S.  hj  which  il  ii  naeted 

limited  Tor  the  pigment  of  iha  inme,  then  the  drawer  of  Iba  uid  bill  ii  and  ■hallbaoblixad 
to  give  another  bill  of  ihe  lame  tenor  with  that  Aral  giren;  the  penon  lo  whom  it  ij  delir- 
•red  ^ving  aecnrlly.  if  demanded  lo  the  drawar,  lo  indemnify  fain9  against  all  persons 
wh-iUnever,  in  enne  the  atiid  bill  ko  alleged  lo  be  loit  oi  mlacatrled  ahall  ba.  foand  again." 
It  ihould  meiii  th:ii  frnni  the  word  "  auch,"  ihe  alatuie  doe*  not  extend  to  all  billa  sfei- 
ch^njH.  lint  only  lo  llie  particular  bills  iherein  meiilioned:  namely,  aocb  as  are  eipreaaed 
lo  be  for  Tntue  received,  and  pnyuble  at^er  d;ite.  1  Vea.  sen.  846;  4  T'  R.  ITOj  2  Camp. 
SIS;  bat  it  ha]  been  observed  that  the  eqnity  of  the  stntute  woald  eompreliend  indorae' 
menls  also,  and  ibRlIhe  -1  k'i  Ann.  c.  9.  which  gives  ihe  like  remedies  opao  Doles,  U  were 
then  in  ose  npoo  inland  bills,  mnat  iinpliciily  extend  the  sialDte  of  Willian  to  aole*;  1  Atk. 
•tS;  I  Veaaen.  846; 

Vol.  IV.  40 
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Or  It  wsra  Action  affainst  the  acceptor  of  a  bill  of  excbaose,  payable  to  the  order  oftho 
do«e/io"  ^""^'t  """  V'''" '/""""S 'O'^f™^'^  *o  the  plaintiff".  It  was  proved  that  a 
plainiiS',  person  took  the  bill  to  have  It  compared  with  tbs  afiidavit  to  bold  the  bail^  tbak 
and  no  ia  t  copy  was  Ihen  [aken,  and  the  bill  afleiwarda  stolen  from  such  person.  As 
donemeot  the  correctness  of  tbia  copy  aqd  indorsement  was  proved,  plaintiff  bad  a  ver- 
rrom  biiD     diet. 

Or^foonded  Williamson  v.  Clemkkts.  E.  T.   1809.  C.  P.  Tannt623. 

oD  a  new  Special  aaiwapsil,  alleging  (bat  (he  defendant  was  indebted  on  a  bill  ofexr- 
cODsicIem  change,  and  the  plaiutitl  having  lost  the  santo,  bad  st  ibe  request  of  the  defend- 
tion,  as  ant  given  him  a  bond,  acknowledging  the  pBymen(,  and  conditioned  to  indein- 
wtMre  da  nify  blm  against  the  bill"  in  consideration  whereof  the  defendant  undertook  to 
feodaat  on  p^y  (jj^  jnoney  on  request.  On  motion  in  arrest  of  judgment,  the  Court  wer« 
ei&cntina  ^of  cp'"'oothat  as  the  count  stated  a  new  consideration,  viz.  tbe  execution  of 
bood  of  ID  ^^^  bomlj  the  action  was  maintainable. 

daanity,  9  Hart  v.  King.  M.  T.   1198.  K.  B.  J2  Mod.  310. 

proaiUad,  A  bill  of  exchange  was  protested  and  lost;  and  an  action  being  brought 
X"'  .  against  (he  drawer,  it  was  proved  that  the  defendant  bad  owned  he  had  drawn 
thl  vallliw  *•>«  '*''•■     '^^  plaintiff  had  a  verdict. 

of  the  bill  10-  Dbhebsv.  Harriot.  T.T.  1G90- K.  B.,1  Show.  1G4. 

M  ockaow  Action  on  a  bill  of  exchange.  The  bill  in  question  having  been  indorsed 
ledgedafterto  D.,  in  its  carriage  to  Dublin,  where  he  resided,  was  loat.  The  drawer 
''*'""'''*'■*  baring  taken  an  exact  copy  thereof,  tbe  question  was,  whether  a.  protest  could 
^M  be  r  ^"  tirade  upon  a  copy  ?  The  jury  stated  the  custom  to  be,  where  a  bill  has  been 
■Dil  a  new'  casually  lost,  and  another  could  not  be  had  from  tbe  drawer,  to  make  a  protest 
bill  cannot  Upon  the  copy.  And  Holt,  C  J  acquiescing  in  this  doctrine,  the  plaintiff  had 
b«  had         a  verdict. 

nom  the  11.  M*TOR  V.  Johnson.  H  T.  1 8 13,  If.  B.  N.  P.  3  Campb.  324.  ■ 
"'"^^'^'  A  traveller  received  a  country  bank  niite,  payable  to  bearer,  which  he  cut  in 
{[^^j^^^two,  and  sent  the  halves  on  different  days  by  post  to  his  employer  in  Londoa; 
a  espy.  one  of  (hese  was  stolen;  but  the  plaindffa  received  (be  other.  Under  these 
[  4^24  1  circumstances,  Lord  Ellenborough,  C.  J.  sa'id,  (he  action  could  not  be  main- 
Bat  if  a  bill  taioed.on  the  production  of  half  the  note,  in  the  absence  of  proof  that  the 
baeatin  other  half  had  been  des(royed. 
Iwo,  aad 

Sl'h^dkr  XIII.  RELATIVE  TO  BILLS  WHICH   HAVE   BEEN  DES- 

2i:a««.  TROVFD. 

snlhaotfaer  1  Rex  v.  MisoN.   T.  T.  1735.  K.  B.  11  Mod.  398. 

half.  This  indictment  RtB(ed  that  a  note  was  dravcn  upon  the  defendant;  that  the 

note  was  indorsed  over,  and  the  defendant  accepted  it;  and  that  at  St.  Mar- 
Sentb.  De  |j„)g  j^  t||Q  fields,  on  such  a  day,  he  (ook  the  note  from  the  defendant  and  des- 
bU^u'sB'in  '^°?*'i  •'■  ^  motion  waa  made  in  arrest  of  judgment,  on  the  ground  that  ibeir 
dicttble  of  '*  "o  venue  laid  to  any  of  tbe  precedent  facie  of  drawing  (he  note,  or  the  defen- 
fmoe;         dont's  accepting  it.     Std  per  Cur.     The  offence   is  (he  same,  whether  tbe 

note  is  described  or  not;  there  is  no  case  (o  support  tbia  exception;  and  set- 
Evideoes  ting  out  the  note  specially  is  only  surplusage. — Rule  refused.  Sedvide  ante, 
of  tbacoB   vol.  I  p.  168.  n. 

"""  "'^  2.  PiERsoN  V.  HuTCHEssos.  T.  T.  1809.  N.  P.  2  Campb.  213. 

bill  i^ad  ^'*  ""*  *"**  Lord  Ellenborough  held,  (hat  where  a  bill  of  exchange  ia  de»- 
miniblo.     troy ed,  evidence  of  its  contents  is  admissible. 


A  bill  of     XIV.  RELATIVE  TO  THE  PAYMENT  OF  A  BILL  OR  NOTE. 

uchangg     i/^\  Wi^j  befgrence  to  the  time  when  a  bill  or  note  secomes  DDE  jUID 
?o7ul"da'.  PAYABLE.tt 

npavable  (■*)  fVhtn  the  bill  or  nott  it  payabk  on  demand.^ 

•BdMnand.  ].  Jackson  v.  Pigott.  M.  T.  1698.  K.  K.  1  Ld.  Kaym  364^  S.  C.  13  Mod. 
*  I(  doet  Dot  appear  ia  what  chaiBcler  Ibe  pUiaiifi*  aned;  pgrhapi   the  bill   had   nerar 
bean  indoned. 

f  A  bill  or  note  payable  oa  dcmnnd  ii  payable  immediately  od   preaentment,  wtlhoat 

any  allowance  DfdayaofjfraceiCbit,  Bill*,  269.  Sth  ediL  j  Bayley  on  Billa,  187.  dth  odil. 

t  Tbe  lime  at  wbich  the  paymeat  ia  limited  to  be   made   ia   rarioaa,  aeeotdhlf  to  the 
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ara.  GaBO«»Tv.  Wilchp.  T.  T.  1699.  K.  R    1  Com.  Rep.  75;  S.  C.  1 

Salk.  129;  S.  C.  I  I^.Baym.  674;   S.  C.  12  Mod.  410. 

In  an  action  on  a  bill  of  exchange,  it  appeared  that  one  M.  drew  a  bill  upon 
G.  VV.  to  bo  paid  to  the  plaintiff,  or  order.  It  appeared  Ihe  bill  was  not  pre- 
aeated  for  Acceptance  UQtill  after  it  became  due;  the  drawee  accepted  accor- 
ding  to  ile  tenor.  Per  Car.  It  is  immaterial  whether  the  party  accepted  the  [  425  ] 
bill  before  or  afler  it  became  due.  It  is  a  general  rule  Ihat  immediately  the 
drawee  puts  his  name  to  the  bill,  he  becomes  liable;  we  are,  therefore  of  opi- 
aioQ,  that  as  this  bill  waa  not  accepted  untill  afler  it  was  payable,  this  is  a  ge- 
neral acceptance,  and  payable  upon  demand. — Judgment  for  plaintiff. 

See  I  Salk.  127;  I  Mod.  211;  I  Ld.  Raym.  364;  C«rtb.  459. 

ciKanutsBca  sf  iha  -parties,  and  the  dialsuee  of  their  respeatiTe  rasklencaa.  Sometimsi 
the  money  it  payahla  al  tight;  >oii>elinie<  al  fo  mnay  duyi  after  light;  at  olhar  timaa,  ■( 
a  certain  dulance  Trom  the  data.  Usance  is  at  Ibe  ttme  of  one,  two,  or  three  moolhs  af- 
ter the  date  of  tba  bill,  acoordiog  to  the  casloni  of  places  belvreeo  which  the  exehaDgea 
run.     DoBbla  or  Irable  BMOce,  ii  donbte  aod  Irable  lbs  aaoal  time;  and  half  Dsaace  is  half 

Uaanee  betivaea  Loudon  and  any  part  of  Fraaee,  is  80  rtayi  liler  datn  Between  Lon- 
doa  and  the  rollowing  places — Hamburg,  Amilerdam;  Rotterdam,  Middlebarg,  Aatwerp, 
Bnbaal,  Zealand,  and  Flanders,  is  one  calendar  monlii  after  the  dale  of  the  bill.  Be- 
twMB  London,  and  Spain  and  Portninl,  two  calendar  monthi.  Itelween  J^udon  and 
Cienoi,  Leghorn,  Milan,  Venice,  Utd  Rome,  three  Filendar  mootlis.  The  nsance  of  Ams- 
Igrdam  on  Italy,  Spaio,  and  Portugal,  is  two  months.  On  France,  Flanders,  Brabant,  and 
OB  atij  place  in  Holland  or  Zeitand,  is  one  month.  On  Franhfort,  Nnrembnrg,  Vienna, 
and  other  places  in  Germany,  on  Hambarg,  and  Breslaa,  14  days  n^er  sight,  two  aianF* 
S8  days,  and  half  naance  seven.  Half  naance,  when  the  nsance  is  one  month,  shall  con- 
tain 15  days,  notwithstanding  the  Inequality  in  the  length  of  the  monlba.  Where  the  tims 
aflar  Ihe  eipiration  of  which  a  bill  is  madj  pajshla,  is  limited  by  months,  it^mnst  be  com. 
pntsd  by  ealendar,  not  lanar  months;  thus  a  bill  dated  III  Jan.  and  payable  at  one  month 
•Aar  date,  the  month  expires  on  the  lit  Febranry.  On  this  accoant  it  is  aaid  in  some  books 
Ibat  nhete  the  bill  is  dated  the  last  day  of  a  month,  some  difficulty  may  arise  from  the 
Bunnar  in  which  tliat  last  day  is  eipreaeed.  on  accoant  of  the  ineqaalily  in  the  length  of 
Iha  iDonths.  Thns  in  coses  of  bills  being  papable  one  month  sAer  date,  if  the  dale  be  sim- 
ply the  last  day,  and  the  nnmber  of  the  day  be  not  expressed,  it  is  said  Ihe  month  expires 
Ibe  la«l  day  of  the  saeeeeding  iroonth;  as  if  it  henr  date,the  Issl  day  of  Febrnsry,  the 
lima  does  not  expire  till  Iha  Slat  Msrcb;  bat  if  the  naniber  of  the  day  be  expressed,  the 
HOBth  expirat  on  the  day  corresponding  in  nnmber  tb  (he  date;  as  if  the  day  be  the  !8lh 
February,  the  time  expires  on  Ihe  2Bnh  March.  On  tbe  same  prmciple  it  wonld  seem, 
wbera  the  dale  is  Ihe  SIst  March,  tba  time  will  not  expire  till  the  ist  of  May,  hut  where 
his  the  last  day  of  March,  it  expires  on  the  80th  of  April.  Where  one  month  is  longer 
tfaan  tbeineoe^iag  one,  it  is  a  rule  not  to  ga,  in  tbe  compatation,  into  a  third;  thns  on  a 
bill  dated  the  28th,  a9lh.  SOth,  or  Slat  of  Jaatiary,and  payable  one  month  after  dais,  the 
time  eipiras  on  Ihe  ZBth  Febmaiy  in  common  yean,  and  in  tbe  thi-ee  Isller  cases,  in  leap 
year,  on  the  asth. 

The  general  rale  of  law  is,  that  when  computation  is  to  be  made  from  sn  act  done,  the 
day  on  which  the  act  is  done  mast  be  incladed;  becanse  tbe  law,  nnless  to  prevent  mis- 
chief or  inconvenience,  admitting  no  fraction  of  a  day,  the  ect  relates  to  tbe  fint  moment  of 
tba  daf,  and  is  considered  as  done  then.  But  whan  the  compntutioa  is  to  be  from  tbe  day 
Itself,  the  nataral  eonitmction  of  tbe  words  imports  that  the  day  mnst  be  excloded.  The 
caalom  of  merchants  which  makes  part  of  the  law  of  the  land,  being  that  where  a  bill 
Si  payable  at  so  many  days  after  sight,  or  from  the  date,  the  day  of  pre^ienlment  or  of  the 
lata  is  eirlnded,  Tbas,  where  a  bill,  payable  ten  days  after  sight,  is  presented  on  the  Isl 
day  of  ■  month,  the  3D  days  expire  on  the  lltb:  where  it  is  dated  the  lit,  and  pnysbU 
20  days  after  dste,  these  expire  on  the  21st.  Where  there  is  no  date,  and  the  payment  is 
directed  to  ha  made  so  many  days  after  date,  the  data  is  taken  to  he  ibe  day  on  which  It 

Tbe  Teraal  equinox,  as  the  year  was  rectified  bj  Julius  Cesar,  happened  to  fall,  In  Iba 
year  825,  on  Ihe  Zlst  of  March.  Bnl  from  causes  which  it  is  foreign  to  the  porpoie  of 
ibia  note  to  explain,  in  1  CSS  the  equinox  having  changed  from  the  2 1st  to  the  lltb  of - 
BCoreh,  Pope  Gregory  13.  ordered  10  days  to  be  taken  ont  of  the  calendar,  nnd  the  IIlll 
day  of  March  to  bu  reckoned  as  tbe  Slut.  This  edict  was  generally  obeyed  by  the  na- 
tion who  aeknowledged  his  antbority;  bat  most  of  tba  Protestant  conntries  colinoed  tha 
farmer  method  of  reckoning  their  time,  and  from  hence  arose  the  dilTerenl  modes  of  com* 
Hiation,  whieb  now  obtain  in  Enropa  nnder  the  denomination  of  old  and  new  style. 
Since  the  daya  of  Gregory,  Ihe  eqaiooi  has  receded  one  day,  so  that  there  are  11  days 
of  diArenca  between  old  and  new  style;  or,  or  in  other  words,  Ibe  lal  day  of  any  month, 
aeoordt^  la  tbo  old  style,  is  (ha  I2ilt  occoidittg  to  tbe  new. 
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[  426  ]     2.  WiED  V.  Eviss.  H.  T.  1702.  K.  B.  2  Sulk.  4»2-  S.  C.  2  Lord  Raym. 
A  '»'"  "  S-ii;  S.  C.  Com.  l.^S. 

bl"  nY'  ^'''"  "**'*  being  payable  on  demand,  liie  Court  held,  that  the  party  receiving 
■nand",  muii  ^'^'^^  ""'^  should  have  n  reasonable  time  to  present  it  for  pnymenl;  surhasihe 
be  prenent  ''^'''  '^"Xl  '>B  "<>'  being  obliged,  as  Hoon  as  he  receives  il,  to  go  straight  fur 
cd  vilhin    the  manpy.      See  6  East  4.  8.  0;  9  East.  347. 

a  ,ca.oaa  3.  Manw*risg  ».  Harrisos.  H,   T.   H-n.   Al  Guildhall-  1  Slra.  508. 

bUtimt  On  the    nth   of  September,  being  Saturdny,  about  Iwo  in  the    afternooo, 

ment"^  Harrison  gave  to  Manwaring  in  payment,  a  note  for  IOC/.,  aigned  by  Mitford 
and  Mertina,  goldsmiths,  dated  Ihe  6th  of  September,  payable  lo  Harrison  or 
Two  dan  (xrder.  The  same  sOernoon,  Munwartng  paid  away  the  note  lo  J.  S.;  Mitford 
wera  hold  B>)<l  Mertina  paid  all  Saturday  and  Monday,  and  on  TuCE^doy  morning,  as'soon 
en  Doi  to  as  the  shop  was  opened,  and  bedirc  on v  money  was  paid,  J.  S.  cnme  and 
b«  nnrcMo  demanded  (he  money,  but  Mitfrird  and  Merlins  slopped  payment.  Manwar- 
Il^dav.*  ing  paid  back  the  money  to  J.  S.,and  demanded  it  again  of  Harrison;  who 
^^g  refusirig  lo  pay  it,  an  action  was  brought ;  and  on  non  assumptU  pleaded,  Pratt, 

[  437  1  ^-  '^'  ^'*'*^  (he  jury,  that  giving  Che  note  is  not  an  immediate  payment,  unlesj 
the  receiver  does  something  lo  make  it  so,  by  nej^lcctinfr  lo  receive  Ihe  value 
in  a  reasonable  time,  by  which  he  gives  credit  to  the  maker  of  Ihe  notes.  He. 
lefl  it  lo  them  whether  there  had  been  any  neglect,  nnd  observed,  that  the 
note  was  payable  lo  Harrison,  who  had  kept  it  )  1  days,  and  probably  would 
not  have  demanded  it  sooner  than  Manwaring  did,  il  appearing  the  goldsmilhs 
were  id  full  credit  all  the  while.  The  jury  desired  they  might  fiind  it  special- 
ly, and  leave  it  lo  the  Court,  whether  there  waa  a  reasonable  time;  but  the 
Chief  Justice  lold  tbem  Ihey  ivere  judges  of  that;  whereon  Ihoy  found  for  the 
defendant;  and  declared  It  as  their  opinion,  that  a  person  who  did  not  demand 
II  goldsmith's  note  in  two  days,  took  the  credit  on  himself. 
Turner  v.  Mead.  H.  T.  ITiO.  K.  B.  1  Slra.  416.  S.  P.  Moore  v.  Warren, 

Old  style  now  prevails  in  Mnscnvy,  Denmnrk,  Ilolilein,  I 
Eait  Friealand,  Geneva,  aai  in  all  tlia  Prolealaat  priucipnlili< 
ions  of  Switzerland. 

New  style,  in  all  the  dnminianii  eiiliject  lo  ihe  crown  of  GrenI  Briloin.  in  AmMerdam, 
Rotterda.n,  Uyden,  Haerlnn).  Middlel.urg,  Ghent.  BruM<>1f>.  Brahnnt,  and  in  all  Ihe  Fielh- 
erlaada,  except  Utrecht  and  Gneldres:  aad  in  Franca,  iSpnin,  rorlugil'  li»ly.  HungaiT, 
Poland,  and  in  nil  the  Popiah  yrincipnlities  of  Germany  and  ihe  caninnB  of  Switzerland. 

Where  a  bill  payable  al  a  certain  lime  Tcnni  the  dale  i»  drawn  ai  a  place  nsing  one  sljle, 
■nd  reaiiltsd  lo  a  place  uiiinr  the  other,  ihe  time  is  In  he  cniiipnled  icrniding  10  the  Mvia 
of  the  plara  at  which  il  n  drawn.  Thus,  on  a  bill  pavnble  iLo  l»l  of  Mmrh  aid  .tyla. 
■nd  payable  here  one  month  after  dale,  the  month  i«  to  be  rpckoned  fro ni  Ihe  I2lh  of 
Mircii,  hecaaae  (hat  day,  according  to  iha  aew  style,  coriedponds  lo  ihe  let  accotdiaf  tv 
tba  old. 

Sometimea  the  drawer  of  a  bill  makea  tiie  dale  according  lo  ihe  old  and  new  alyle,  wri~ 
ting  the  ooa  above  and  the  oiber  below,  u  amdll  line  drawn  in  the  centre,  ihiu: 

^  16         March  23 

29        April      e 

Where  a  bill  ii  payable  at  a  (iine  aCler  eight,  ihero  can  be  no  ditlicallj;  lh<  ibne  matt 
evidently  bo  conipuled  acnording  to  iba  style  of  ihe  place  where  it  is  payable. 

•  Whether  it  is  the  proTJnce  of  the  Court,  or  of  llie  jary,  lo  dtcide  ppon  Ihe  reiisona- 
bleaeu  of  the  time  within  which  a  check,  &c.  payable  on  deniaiid,  ahould  be  presenlfd 
for  payment,  hu  been  disputed.  Fornierly  il  was  thousht  ihnl  il  was  a  (lueition  for  tin 
jary;  hot  Ihg  dBc:iiloa<i,  sven  of  mercontila  juries,  were  found  so  nn.ch  at  v.iriance  with 
each  other,  lba(  for  Ihe  sake  of  CBrwin(y  on  Iha  snliject  it  ia  now  aetded,  that  the  reasona- 
Lloneaa  of  Ihe  line  for  preienlment  is  partly  a  qoention  of  fuel,  nnd  paHly  oflnw;  the 
jury  are  to  find  the  fucts,  aach  at  the  di«IBnce  nt  which  the  pnrtiei  are  from  each  other, 
the  coarMof  the  post,  tie.;  bnl  when  those  fiicu  areealablished,  ihe  reasonableness  of  the 
time  isaqaeition  of  law.  npon  which  the  judge  is  lo  direct  (he  jury;  see  2  Tannl.  89*  ; 
1  T.  E.  ISB;  SB.  &  P.  699;  6  East.  10;  7  Kasl.  388.  This  doctrine,  though  forniMlT  by 
no  means  noiveraally  assented  10;  Dong.  SIS;  2  11.  Dl.  6«8;  I  (line.  Rep.  I  lis  foanded 
npna  ihe  ■onndest  principles  of  law;  B  East.  10;  it  i«  sanctioned  also  hy  eicpediency,  for 
while  the  old  practice  prevailed  in  some  entea,  Ihe  keepinR  of  n  checker  bill,-pnyahl«  ea 
demand,  three,  fonr,  or  live  days,  wns  holden  not  loo  long:  1  FVeem.  HI;  and  in  Blhera. 
ibal  it  should  be  roada  lbs  day  Ihe  bill  waa  rocaived,  snd  thai  even  an  honr  wea  an  onrM- 
•enabla  tima;  1  T.  R.  186;  1  Blac.  1;  Bmwm.  139;  leacatea  lupra. 
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H.  T.   1120.  K.  B.  1  Slra.  415.  S.  P.  Fletcheh  r.  Sandys.  H.  T.  1746. 

K.  B,  2  Stra.  1248.  S.  P.  Wabb  v.  Evans.  T.  T.  1702.  K.  P.  2  Ld.  Raym      ' 

928.  S.  P.  HoA»  V.  D.  Costa.  T.  T.  1732.  K.  B.  2  Sira.  910. 

The  dePendanla  paid  the  plaiiitilTs,  who  were  the  Sword'blnde  Company,  Though 
two  goldsmttiB'  nrtes,   at   three  in  tho  n<lernonni  the   plainti  I'b  servant  next  '!'*  ""''*' 
morning  leaves  the  notes  with  the  goldsmiths,  in  order  lo  have  the  mnney  ren-  ''1"°  "    q*! 
if  for  hitn  as  ha  came  back  a  clearing,  it  being,  as  they  proved,  customary  for  hom«. 
the  Bank  and  Sword-blade  Companies  (o  send  out  their  notes  in  the  morning, 
and  then  call  Tor  the  money  as  their  servant  returned  in  the  evening;   and  the 
goldsmiths,  on  receiving  the  notes,  ahvays  cancelled  them,  and  got  ihe  money 
told  out    against  the   lime   it  was   usually  called  for.      The  notes  in  this  esse 
ware  brouvltt  early  in  the  morning,  and  received  and  cnncelhd;   and  between 
four  and  fi?e  in  the  afternoon,  the   servant  who  left  ihem  called  again  for  the 
noney,  when  the  goldsmiths  had  just  stopped  pnyment;  on  which  the  servant 
takes  oew  notes  of  the  same  tenor  and  dale  as  the  cancelled  ones  he  lefX  in  Ihe 
morning.     And  because  the  plaintiT's  servant  had  done  nothing  but  what  was 
usual  in  leaving  the  notes,  instead  of  taking  the  money  when  he  first  called  in 
the  morning.     Pratt,  C.  J.  directed  the  jury  to  find  for  the  plaintifTs,  which 
ihey  did.  Jari«>  hnvs 

5.  Apflgtown  t.  SiTEETAppLE.  M.  T.   1782.  K.  B,  Bayley  on  Bills,  192  j  endenvonr 
Chit.  Bills,  272.  n,  MUh  That 

Is  this  case  it  appeared  that  plainlilF received  from  the  defendant  abunker's  j,  ^^^^  |,^ 
Bote  at   one  o'clock  in  the  day,  but  did  not  cnll  for  paymf^nt  the  whole  of  that  presemed 
dBy,  and  in  the  evening  of  it  the  banker  failed.      A  verdict  was  found  for  the  the  diiy  it 
defendant,  on  the  ground  ihat  it  was  ihe  custom  of  the  city  that  bills  should  be  >'  received; 
brought  for  payment  the  day  they  are  received;  but  on  a  motion  for  a  new  trial,     [  421)  ] 
it  appearinz  that  there  were  many  exceptions  to  this  custom,  as  in  the  case  of 
factors  at   Bear  Key,  iho   salesman  at   Smithlicid,  and  others,  the  Court  held 
that  it  was  not  auffidenlly  proved;  and  even  if  the  decision  had  been  on  that 
ground,  it  must  appear  that  (he  custom  was  reasonable,  or  Ihe  Court  would 
control  it,  and  therefore  a  new  trial  was  granted;  the  jury  finind  for  the  defend- 
ant against  the  direction  of  ihe.judge;  and  second  new  trial  was  granted  the 
jury  again  findin:;  for  the  d  ■fendanl,  the  Court  refused  to  irilerfere. 

6.  Th'-Eist  IiDiA  Company  v.  ChittT.  M.  T.  1743.  K.  B.  2  Slra   1775.     Or  at  Iha 

At  half-pasi  eleven   in  the  moniing  of  the    I8lh  of  January,  (he  defendant  [."g't  mor'u 
paid  the  East  India  Company's  cashier  a  banker's  note,  and  they  did  not  send  jn- 
■(  lor  payment  till  Ihe  nevt  day  at  two,  at  which  lime  the  banker  slopped  pay- 
ment.    The  question  w(is,  'vha  should  bear  the  loss  ?     And  upon  examining 
'    the  merchants,  it  was  holden  that  (he  Company  had  made  it  their  own  note  by 
not  sending  it  out  the  afternoon  they,  received  it,  or  a(  farthest  Ihe  noSt  mor- 
ning.    The  jury  therefore  found  for  the  defendant. 
7.  PocKLi.yGTO.vv.  Silvester.  T.  T.    1816.  C.  P.  Cited  Chit   Bills.  274. 

€th.  edit.  Bat  ii  b 

Action  for  the  amount  of  a  check  given  by  the  defendants  to  the  plainlins;  >""»  "t 
the  defendants  drew  the  check  on  their  bankers,  Mainworing  and  Co,  which  ^'*'*'  "■"' 
was  paid  to  Ihe  plainfifT:  at  eleven  o'clock  in  the  mnrninff,  on   Ihe  I6th  of  No-  "'^  P™«nl 
Tem'ier.  1817,  which  was  not  presented  till,  ncnr  five  oVIick  on  Iho  17th  and  ba^uiaX'li 
the  defendants  had  notice  thereof  ihat  even'ng.     As  the  jury,  however,  con-  any  liaie 
Irary  to  the  direction  of  ihe  judge,  found  for  the  defendants,  a  rule  was  ob-  during  ihe 
tained,  and  a   new  trial   granted;  and    upon   (ho   second  trial.   Burroughs,  J.  "«'•'")'■" 
directed  the  jury  to   find  for  the    plaintiff,  saving,  that  whatever   doubts  had. 
been  formerly  entertained,  it  was  now  established  as  a  rule  of  law  that  the 
party  receiving  a  check  on  a  banker  hasthe  wiiole  of  the  banking  hours  of  the 
next  day  to  present  it  for  payment;  the  jury  accordingly  found  for  the  plain- 
tiff. 

•  It  hns  been  holden  ihil  a  bill  or  note  of  Ihi*  liinrl,  given  hj  wny  of  piymeiu  to  n  hnnk- 
ar,  miut  ba  presented  hy  him  aa  saon  as  if  il  hail  been  paid  into  his  liands  hy  a  cuslomsr; 

the  placa  wbaie  the  banker  lives,  il  miut  be  prei sated  the  aeit  time  ihe  bankenclerkjoe* 
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And  whBra  8.  Williams  t.  Smith.  E.  T.  1819,  K.  B.  3  B,  §^  A.  496. 

'""""■y  At  (en  o'clock  on  Friday  morning,  defendant  paid  plaintiff  at  Wantage  (18 

puTBble  in'  """^^  itam  Newbury,)  43W,  in  Nowbury  bank  notes,  payable  at  Newbury  or 
London,  London.  PlHintilf  sent  them  to  the  Wantage  bank  the  eama  day,  to  remit  lo 
neree'iiea  London,  but  (hey  declined  on  account  of  the  risk,  and  halves  of  them  were 
in  tbs  coDn  sent  to  London  by  Saturday's  coach,  and  the  other  halves  by  Sunday's  post. 
'■71  i'""  They  were  presented  for  payment  on  the  Tuesday,  but  no  Newbury  notes  were 
r  4-J9  l'  P*'**  '"  ^"'^*"*  "f*^'  •'^  Monday,  nor  at  Newbury  after  the  Saturday.  New- 
the  h  Id  ''^'^^  '^  "  ^'"^  day's  post  from  Wantage,  and  the  post  tor  London  leaves  Wao- 
had  Doi  '^^  ^*  half-past  6ve  in  the  evening.  On  a  ease  reserved,  it  was  ui^d  for 
baea  eaili;  defendant,  that  plaintiS*  should  have  sent  the  notes  to  London  by  the  Friday's 
ortachag,  post,  or  if  not  that  they  should  have  been  presented  for  payment  the  day  (hey 
by  not  sand  arrived  in  London,  in  either  ot  which  cases  they  would  have  b^en  paid.  But 
L*  d'^'°  m  "'^  ^°»^  held,  that  the  plaintiff  had  till  the  day  after  they  were  received,  that 
ihTneit  '^^^t  till  Saturday,  to  send  them  to  London,  and  the  banker  there  had  till  the 
da^,*  day  after  he  received  tbem,  that  was,  till  Tuesday,  to  present  them;  and  foitem 

to  plaintifl! 
Ifabillb*  9.  Muii-Miirv.  D'EcniNo.  M.T.  1795.   C.  P.  2  H.  Bl.  666.     S.  P.  Gtmrr 
payable*  ¥.  Herden.   Holt.  342;  7  Taunt.  159;  2   Marsh.   454. 

broad,  ilia      To  an  action  of  debt  on  bond,  conditioned  to  pay  certain  bills  drawn  in  In- 
not  neceua  j|^^  ^^  ^j^^^  ^^^.^  sight,  in  case  they  should  be  returned  protested;  defendaat 
irhyths      pleaded  Ihat  he  had  not  notice  so   soon  as   he   should  have  hod.      It  appeared 
firat  eppor    that  notice  was  sent  by  the  lirst  English  shira,  but  that  by  the  accidental  con- 
iuaiiy  to      veyance  of  a  foreign  ship,  not  bound  for   England,  and  by  which  the  holder 
tha  place     wrote  to  England  upon  other  matters,  notice  might  have   been  sent  sooner, 
where  it  is  g„j  would  have  arrived  sooner.     But  Eyre,  C.  J.  told  the  jury  that  notice  by 
paja   a.      jj^^  jj^^l  regular  ship  bound  for  England  was  sufficient,  and  that  it  was  not  ne- 
cessary tirsend  notice  by  ihe  chance  conveyance  of  a  foreign  ship.     The  ju- 
ry found  for  plaintifl^i  aiid  on  motion    for  a  new  trial,  the  Court  was  sBtisfied 
with  the  verdict,  and  refused  the  rule. 
ji-..-,B,|,  {f>)   W'Aen  the  bill  or  note  i»  paytAU  at  WgAf  .f 

.on  a  bill  "  ■  Bellases  V.  Hester.  M.  T.    1696.  K.  B,  I  Lord  Raym.  280;  S.  C. 

;piijBble  M  Lutw.  1 59 1 . 

nuny  daya  Upon  a  bill  payable  10  days  after  eigl  t,  Treby,  C.  J.  was  of  opinion  that 
"i?%''*^V  '^^  ^"*'  ""  which  the  bill  was  seen  by  the  drawee  was  not  to  be  reckoned  ono 
^ilThi  wa^  '^^  ''"^  '  °'  becauae  then  a  bilt  payable  one  day  after  eight  would  be  payable  tha 
included,  day  it  was  seen;/but  Powell  and  Neville,  Js.lield  the  contrary,  and  judgment 
was  given  according  to  (heir  opinion.  , 

[  430  ]         2.  CoLBHAs  V.  Saver.  K.  B.  Barnard.  Rep.  303;  S.  C.  2  Stra.  8S9. 
BdI  the  In  an  aclioa  upnn  a  bill  payable  six  days  after  sight,  one  question  was,  *^e- 

lulo  is  now  (her  the  day   of  sight  was  to  be  reckoned  one  of  the  six,  and  Raymond,  C.  J. 
altered.        gajd  it  was  not,  and  the  modern  practice  is  consistent  with  this  opinion. 
(c)    IFItenlht  bill  ar  noUii  payable  after  daU. 
When  a  bill  is  made  payable  at  a  month  or  months  after  date,  the  computa- 
tion must  in  all  ca^es  be  by  calendar  end  not  by  htnar  months.     Thus.  On  a 
bill  or  note  payable  one  month  after  date,  and    dated  the  I  st  of  January,  Ihe 
month  will  not  expire  till  the  firat  of  February;  and  with  the  addition  ot  dayi. 
hii  ronnds;  but  it  shoatd  aeem  in  all  cases  (bat  it  anfficesfor  a  baaker  to  preaaat  aneh  cbaek 
'  ibeday  aftar  be  receivH  it;  2  Camp.   637. 

*  If  a  bill  or  note,  payable  on  demand,  be  payabls  elaewben  than  in  the  place 
nhsre  it  was  given,  it  is  laid  down  that  the  parly  receiving  it,  mnst  forward  it  for  pay- 
ment bjtlbe  post  tlie  neil  d:if  alter  he  receivns  il;  Barley,  104;  altbongh  Ibal  poal  mav 
go  ODl  on  the  same  day.  But  rrom  otbeT  cnaea  it  shoalil  aeem  that  il  abonid  anSca  iriuea 
bill  or  note  were  fonvarded  for  piiytneni  bj  tbo  regohir  pout  on  tbe  day  afler  it  wat  receiv- 
ed; 2  Campb.  637;  2  Tannt.  388.  Il  is  censin,  however,  thai  Ibe  bolder*  not  forwarding 
inch  bill  or  note  for  payment  by  tbe  post,  or  some  conveyance  of  tha  day  after  il  wan  re- 
ceived, would  be  deemed  latchea.    - 

t  It  baa  never  been  decided  ibat  dsya  of  grace  are  allowable  an  bills  pajabta  at  ai«blt 
•eeChllty  on  Bill*,  26S.  ftb  edit,  i  Bayley  on  Bills,  42.  109.110.  Bd  adit.  But  Mr.  Sn^in 
in  hia  Niii  Phns  Abridgment,  893,  obasrve*  ibat  tha  weight  of  aatharitj  ia  in  (hvenr  ot 
ancb  altowBDMi  6lh  edit. 
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of  KTBce,  tfao  bill  ifl  payable  on  the  4th  of  February,  unless  that  be  a  Sunday, 
and  then  on  the  3d.     When  otie  month  is  longer  than  the  preceding  one,  as 
where  the  biil  is  dated  the  28th,  29lh,  30th,  orSlsl  of  January,  and  payable 
one   month  aAer  date,  the  time  expires  on  the  28th  of  February  in  comnion 
years,  and  in  the  three  loiter  cases  in  leap  year,  oo  Ihe  a9th.  See  ante,  p,  424  n. 
'  id)   Of  Ike  alloteance  of  days  of  grace. 
I.  Browhv.  HiRRADBPf.  H.  T.  1791.  K.B.4T.R.  148. 
Aclioa  by  indorsee  against  indorser  on  a  promiasory  note,  dated  the  (3th  of ''^  i^'b  a' 
September,  17B9,  and  poy«We  the  2d  of  November.     The  declaration  stated  '""''"i 
ft  preBeatment  and  refusal  on  that  day.     The  defendant  pleaded  a  tender  on  ,^'^l„ 
the  5th;  and  Ihe  plaintilf  replied,  a  bill  oF  Middlesex  sued  out  on  tbe  4th.     r  431   n  ' 
Rejoinder,  that  the  defendant  was  not  liable  to  pay  at  the  time  the  bill  of  Mid-  bills  iipp1i«> 
dleeex  was  sued  out.     Surrejoinder,  that  he  waa.     On  demurrer,  and  joinder  alio  to  pro 
thereon,  the  queation  was,  whether  three  days  were  to  be  allowed  on  promiso-  Diw«ofj 
ry  notes;  the  Court  were  of  opinion,  that  three  days'  grace  should  be  allowed  ''°'^- 
00  promiasory  notes,  since  the  effect  of  Ihe  statute  3  &  4  Anne.  c.  9.  was,  that 
Botes  wore  wholly  to  assume  the  shape  of  bills;  and  that  the  cases  cited,  Tin- 
aflF- Brown,  1  T.R.  167;  Heydenv.  Adamaon,2  Burr.  G76i  and  Grant  t- 
Vaaghan,  3  Burr.  1524;  showed  clearly  that  the  Courts  of  Westminster  had 
dioDght  Ihe  analogy  betweea  bills  and  notes  so  strong,  Ihal  tbe  rules  establish- 
ed with  respect  to  the  one  ought  to  prevail  with   respect  to  the  other,  thai   the 
language  of  the  preamble  of  the  act  was  express,  that  it  was  the  object  of  the 
l^islature  to  put  notes  exactly  on  the  same  footing  with  bills,  and  thai  tbe  en- 
acting part  pursued  tbe  intention. 

9.  S>iiTH  T.  Kb.vball.  M.  T.  1794  K.  B.  6  T.  R.  123.  j.,,^- 

In  an  action  for  money  paid  and  lent,  the  defendant  pleaded  the  statute  ofthoaghtfaa 
limitations;  and  he  replied  a  latitat  sued  out  on  the  26th  of  September,  1793.  noie  beaot 
A  note  given  in  evidence,  dated  the  2.5th  of  June,  1787,  and  payable  to  the  p»j»blB  t« 
lainliff  three  months  afler  date,  but  it  was  not  payable  eilher  to  order  or  to  ^''''"'  " 

:ar«r;  and  the  Court,  on  consideration,  held  that  it  was  a  good  note  within  "<"'"'' 
the  statute,  that  it  was  ^tilled  to  three  days'  grace,  and  that  consequently  the 
■tatute  of  limitations  did  not  begin  to  run  until  those  three  days  bad  expired, 
which  was  on  the  38th  Of  September,  1787,  and  therefore  within  six  years  of 
(he  26th  of  September,  179.3.  See  1  Show.  4;  1  Stra.  264;  3  Wils.  207;  10 
Mod.SlG;  aWils.  353;  2  Stra.   J2I1;4T   R.  148.  I,  h     k. 

3.  Goldsmith  v.  Shee.  M.  T.  I7D9.  C.  P.  Cited  Bayley  on  Bills.  199.  4th  edit,  "oldenirii™ 

A  bill  for  500/.  drawn  on  Katter  at  Harnburgh,  at  three  usances,  ivas  dated  there  ara 
the  35th  of  June,  1799;  it  was  presented  for  payment  on  the  4lh  of  October,  11  day*  of 
wbich  was  a  pofet  day.  In  an  action  by  the  indorsees  against  tbe  payee,  the  g^'B°°  a 
defence  was,  that  the  presenlment  was  improper;  but  it  waa  proved  in  ^^'^  g,  ufm"" 
denee,  as  the  settled  usage  at  Hamburgh,  thai  although  it  is  usual  to  pay  bills  torgh;  aod 
on  the  day  they  become  due,  the  holder  may,  if  he  pleases,  keep  them  a  cer-  if  ihe  last 

*   A  coitom  ha*  abulned  among  ineQ^hants,  th.-it  a  peraon  la  whom  ■  bill  is  addrened,  bg  not  a 

ad  a  litlla  liins  Tor  pnjment  beyond  tbe  term  mentioned  ia  tbe  bill,  called  -„,,  j„_ 

Bat  the  nambar  of  these  days    varies  according  to  the  cartom  of  different  Jjig  prwienl 
^._  Britain,  [wtand,  Bargimo,  aad  Viennn,  3  dayii;  Frankrorl,  odI  orihe  time  me^t 

•riha  Tair,  Toar  daya;  Venice,    Amiterdam,   Rotierdatn,  Middlebnrg,    AntHetp,  Colngn,  phaaij  t,, 
BrealaD,  Narembnif ,  aad  Portagal,  aii  diiye;   Dantzic,  Koningaberg,  and  France.   tO  days;  made  on 
Hmmborgh  and  Stocktialm,  12  dnye;  Naples,  eight;  Spain,    fourleen;  Rome,  Sttaen;  and  ,k.  nreced 
Gnoa,  thirty;  Leghorn.  Milan,  and  aome  other  places  in  Itily  no  fiied  namber.      Snndaja   :_,  ^ 
and  holidays  are  incladed  ia  the  d»y)  of  Koning^berg  and  France;  Bm  not  at  Venice,  Co-  day 
l«fa  Brealaa  aad  Nuremberg.      At  lldinbargb,  the   diiy  on  which  the  bill    fdlli   doe  makei 
one  of  the  daya  of  grace,  but  jl  is  nol  ao  elsewhere. 

On  bank  pott  hilii  payable  after  sight,  il  has  been  said  no  days  of  grace  are  allowed; 
L*t1.  347.  But  whenever  a  bill  is  drawn  payable  to  the  eicise,  it  is  also  said  that  they 
••■ally  alloH  sii  days  beyond  the' three  days  of  grace,  If  rei) aired  by  the  acceptor,  on  pay- 
nenl  of  one  shilling  to  Ibe  clerk  at  (he  eipi ration  of  the  bIi  days,  for  hia  trouble;  and  in  m. 
case  where  the  com  minion  era  ofeici^e,  being  the  payees  of  each  ■  bill,  gave  Ihe  drawee 
the  aboTB  'ime.  Lord  Manslield  decided,  ib.it  as  this  custom  was  a  general  one,  engrafted 
on  Mch  bills,  and  known  nairersdlly.  the  drawer  waa  not  discharged  bj  the  abovs  indnl^ 
Mca  to  the  drawee;  Welkin  v.  Hankui,  cited  Chiity  on  Bills,  266. 
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tsin  oumher  of  days,  called  respite  days;  «nd  that  the  number  ofrespila  da^B 
is  11  where  the  I  llh  is  a  post  dnv  but  where  ihelKhis  not  a  post  day.  lh» 
reapiie  davs  exicnd  to  the  preceding  post  day  only,  the  holder  being  obliged 
at  )ii3  poril  to  protest,  and  send  off  the  protest  by  the  1 1th  day.— Verdict  tot 
the  plQinti.s. 
Thoogh  tbe  4,  Goi.DSMrrii  v.  Bi.and.  E.  T.  I803.C.  P.  Cited  Bayley  on  Bills.  199. 4th  edit. 
Uiier  pro  4  bill  for  9981.  9».  9d.  drawn  on  Troviramus  of  Bremen,  but  payable  at 

r*'b"'"n      llamhurgh,  at  three  months,  was  dated  (he  J5th  June,  1799;it  was  not  pre- 
perhapl"'     Bent ed  or  protested  until  the  7th  of  Ociober,  which  was  not  a  poat  day.     Id 
correnily      an  Hclion  on  ihcHB  hills  against  the  defendanis  ns  indoracrs,  it  was  proved  that 
douhied.       it  was  oplion.il  in   the  holder  of  a   liill   at  Harahurgh,  whether  he  would  pro- 
L  43:i  ]   sent  and  protest  it  on  the  pnst  day  belore  the  1  ll!i  day  after  the  day  limited  for 
its  payment,  the  1  Ith  not  being  n  post  day,  or  whether  be   could  keep   it  until 
thes  1 1th;  and  one  witness  proved,  that  where  the  drawer  lived  »l  Lubecit  or 
liremen,  it  was  the  constant  usage  to  keep  the  bill  until  the  1  Ith,  whether  it 
was  a  post  day  or  not,  there  being  posts  from  Lubeck  and  Bremen  to  Ham- 
burgh every  dav, — -Verdict  fur  the  plainlifls, 

5.  TasselL  v.  Lewis.  H.  T.  1700.  K.  B.  N'.  P.  1  Lord  Rnym.  743. 
InEngland,  fhe  custom  with  regard  to  foreign  bills  of  exchange  is,  that  three  days  ara 
ih'rd  d*  r  """**^^"^  f^""  payment  of  ihcm;  and  if  they  are  not  paid  on  the  last  of  the  Ibrea 
eraiB  hjp  days,  the  parly  ought  iminedialejy  lo  protest  the  bill,  and  return  it,  and  by  this 
pan  to  be  a  nieans  the  drawer  will  be  charged;  but  if  he  does  not  protest  it  the  last  of  the 
Snaduy.  Br  three  days,  which  are  called  the  days  of  grace  there,  although  he  on  whom 
day  of  pub  (he  bill  is  drawn,  fails,  the  drawer  will  not  be  chargeable,  for  it  shall  be  reck- 
lioresi.itiB  Q^gj  jijg  |,o](ter's  foljj,  that  ha  did  not  protest,  &c.  But  if  it  happens  that  the 
^™*'''  ^(  last  of  the  three  said  days  is  a  Sunday,  or  a  great  holiday,  as  Christmas  day, 
to  be  matls  ^°-  "1  which  no  money  is  usually  paid,  there  the  party  ought  to  demand  the 
on  Iha  IS  money  on  the  second  day;  and  if  it  ia  not  paid,  he  ought  to  protest  the  bill  the 
cond  of  Baidaecond  day;  otherwise  it  will  be  at  his  own  peril,  for  the  drawer  will  not 
grace.  |je  chargeable.     The  evidence  in  this  cause  being  tnerchanls,  swore  the  cua- 

tom  of  merchants  to  be  such,  which  was  approved  bv  Holt,  C .  J, 
.  ~  6.  WiFFEvv,  Roberts.  H.  T.  1795.  K.  B.  IV.  P.  I  Esp.  263. 

Ihar'ca^ei  Aolion  against  the  drawer  of  a  bill  dated  the  1st  of  NoTember,  1793,  paya- 
■  dsmaad'  ^'*'  three  months  aller  dale.  To  prove  a  presentment  to  the  acceptor,  the 
on  the  sa  plaintitf  called  the  notary;  and  he  proving  that  the  demand  had  been  made  on 
tond  day  is  the  3d  of  February,  1 794,  Lord  Kenyon,  C.  J.  ruled  the  demand  unavailable, 
k  nollity.  ioiiamuth  as  (be  bill  did  not  become  due  until  the  4ih,  eflcr  allowing  the  three 
p  days' grace. 

Qi^nT'o  the  ^'^^  With  refere:4ce  to  the  pbesestwent  op  a  bill  or  hots  foe  fiyheht. 
acceptor  or        '**'  ^^^^  ret]uisile,  and  tekal  circumttunca  will  ditptnse  trilh  praaJmait. 
mukerfor     I-  Hevly.v  V.  Adamso:*.  M.  T.  1758.  K.  B.  a  Burr.   671;  S.  C.  2  Kenvoir. 
p^FiDent  379.     Conlra,  Collins  v.  Bltlkh.  H.  T.  1737.  K.  B.  2  Stra.  1087.  S.  P, 

ueuentid.  ANo'f.  M.  T.  1691.  K;  B.  3  Salk.  70;  S.  C.  1  Saik,  126. 
'I  "a^-iI  -\  '^'"'^  ^°^  ""  action  on  nn  inland  hill  of  exchange,  drawn  by  R.  C,  and  di- 
J-=h  B  'ected  toW.  D.  daied  the  13lh  of  March,  175(5,  bv  which  bill  ihe  said  R.  C. 
the  driver  '"^<l"'''eJ  'he  said  W.  D.  to  pay  lo  Ihe  defendant,  or  his  order,  lOOi.  at  40  daya 
oriadarsera  ^^^^^  A^ie,  value  received,  as  advised  by  the  said  R.  C,  which  bill  was  iet- 
of  a  btl!  or  doraed  by  the  defendant  to  the  plaiotifls,  and  wa§  accepted  by  the  defendant, 
Deta.  bal  ■  but  not  paid  by  biin. 

mentlolbe       *  Ireland  nnd  France;  39  k  40  Gtri.  !t.  e.  42;  A milerdnm ,  Ratlcrdam,  Antwerp,  Hid~- 
drawcr  oFa  dlaburg,  Dentzlc,  and  Koninjnbarg;  Sundaj  and  holidnya  are  nlwayi  iacluded  io  tbe  daja 
bill  ia  onoe  of  grace;  but  notia  at  Venice.  Cologn,  Biealan,  and  Nureinhn'g, 
ceiraiy.t  t  A  diMlinciion  was  rormerlv  tdken  between  n   bill  of  etch^nge  giten    in  pnyment  ofa, 

Precedent  Jebt,  nnd  uiia  gken  fur  a  debt  contracted  at  tbe  time  ilia  bill  was  fsiven;  lee  7 
'.  R.  681;  in  Ilia  latter  cmo  it  waji  alw^iyit  bnldcn,  Ihatlhe  person  *hn  received  it  mnaf 
hiTB  Died  due  dilirence  to  itbtiin  Ihe  niOna;  rmn^lhe  drawee,  and  Ihal  in  darnnll  of  bis  to 
deio;;,  he  could  not  »npport  any  action  nxainil  the  parly  from  wham  he  received  il;  bot  in 
the  farraer  CdiD,  lbs  bill  was  n'ol  considered  aa  pnymenl,  nnlesa  the  moaey  were  ■dual))' 
paid  by  the  drawee,  allhougb  tbe  holder  might  have  neglected  to  prsaent  il  for  payment,  or 
lo  glie  aoliceofDOD-paymenl;  lad  tha  holder,  thongh  ho  coald  ntftsoAoa  tbe  bill,  miiht 
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On  Ihe  trial  the  plainlifla  proved  that  the  said  R.  C.  made  the  bill,  and  that 
the  defendan  t  indorsed  it  to  the  plaintiffs,  thnl  ti.e  said  defendant  accepted  the 
bil),  and  afterwards  refused  payment,  and  that  on  the  day  it  became  payable, 
the  plaintlfTs  caused  it  to  bo  protested  (or  non-payment,  and  soon  after  brou^l 
this  action.  It  not  being  proved,  on  Ihetrinl  that  the  drawer  of  the  bill  had 
any  notice  of  such  non-payment,  or  that  any  demand  oftiie  money  bad  been 
made  on  him  before  the  commencement  of  this  action,  it  was  objected,  "  that 
the  action  would  not  lie  against  Ihe  defendant,  (who  was  the  indorser  of  the 
bdl  )  till  a  demand  of  payment  had  been  made  on  the  drawer,  and  asnosuch 
demani)  was  proved  by  the  plaintiirs,  they  ought  to  bo  nonsuited.  A  verdict 
waa  given  on  the  first  count  for  the  plainti.Ts  for  lOOi,  domagea,  and  40s.  costa, 
wbject  to  the  opinioa  of  the  Court  on  the  question,  whether,  in  an  action 
brought  on  an  inland  bill  of  exchange,  by  the  indorsee  against  an  indoraer,  no 
evidence  being  adduced  of  notice  to  the  drawer  of  the  bill,  or  of  making  any 
inquiry  after  him,  was  a  ground  of  nonsuit.  After  argument,  Per  Cur.  W« 
mro  all  clearly  of  opinion,  that  in  actions  on  inland  bills  of  exchange,  brought 
bf  an  indorsee  against  an  indorser,  the  plaintiff  must  prove  a  demand  of,  or  dun 
JiUigence  to  get,  Ihe  money  from  Ihe  drawee  or  acceptor,  but  need  not  ph)v« 
any  demand  of  the  drawer.  And  that  in  actions  on  promissory  notes,  brought 
by  an  indorsee  againat  the  indoraer,  the  plaintifl*  mu4t  prove  a  demand  of,  or 
duodilhgenco  to  get,  the  money  from  the  maker  of  the  note. — Porfeatothe 
plaintta: 

2.  HoLMEav.  KenRiaoM.E.  T.  I810,C.  P.  STaunt.  323.  And  if  a 

This  was  an  issue  directed  by  the  Court  of  Chancery.     It  appeared  that  the  "?,"  ^l^*' 
defendant,   on  receiving  a  deposit  of  certain  moneys  from  the  plaintiff",  gave  ^h(„ 
kiin  his  promissory  notes,  payable  after  eight.     The  statute  of  limitations  wasdlbt "« 
oTered  as  a  defence;  but  it  not  appearing  tbatthenoles  bad  been  presented cni«  b«; 
for  payment  for  the  apace  of  six  years  previous  to  the  commencement  ot  the  fore  pro 
aclcoa,  and  it  being  surmised,  from  the  circumstance  that  no  entry  of  these  "■"™«'t 
notes  aa  paid  appeared  in  the  book^  of  the  defendant,  who  was  a  banker,  that  ^[^' 
they  had  been  paid,  the  jury  found  for  the  plaintiff.     The  Court  said,  that  un- 
til the  presentment  of  a  note  payable  after  sight,  no  debt  or  cause  of  action  ac- 
crued to  Ihe  holder;  and  being  of  opinion,  on  the  evidence  adduced,  that  such  L  *34  ] 
presenlment  had  not  jjeen  made,  refused  a  rule  for  a  new  trial. 

3.  RijssEL  V.  Lancstapfe.  M.  T.  1780.  K.  B.  2  Doug.  515. 
Per  Lord  Mansfield,  C.  J,     It  is  no  excuse  for  not  making  a  demand  of  And  bank 
payment,  that  the  acceptor  has  become  a  bankrupt,   as  many  means  may  re- "P"'* 
main  of  oblaining  payment;  as  by  the  assistance  offriends.  _    . 

4.  EsD*iLE  V.  SoivEHBY.  E.  T.  1809.  K.  B.  II  Eaat.  117.  ™^Liii 

Per  Lord  Elleuborough,  C.  J.     It  is  too  late  now  to  contend,  (hat  the  in-„,  bmbU 
Mlvency  of  the  acceptor  or  drawer  dispenses  with  the  necessity  of  a  deoiand  iha  pra 
of  payment.  laiitmanL* 

5.  Collins  v.  Butlbb.  H.  T.  1737.  K  B.  3  Slra,  1097. 
A  note  was  payable  oo  Ihe  27th  of  December,  1732.     The  drawer  shut  up*"^"*""^ 
his  house,  and  went  away  the  November  before.     The  question  was,  whether  ^'^^^Jj^ 
a  general  demand  on  the  drawer  is  necessary  before  the  indorser  can  be  chai^  ho^,  it 

■naintnin  an  notion  for  tho  cnnsidoralion  on  which  it  wn*  given;  13  Mod.  208 1  1  Bilk.  ] 24 ;  will  not  B«f 
12  -Mod.  109;  Thi*  dUlincliun,  wo  hava  aecn,  dam  not  any  longer  aiiat;  Ball  N.  P.  181; 
Kjd.  on  Bill.,    172;  anle,p.  417.  J        a  - 

•  So  tha  doath  of  (he  acceplor  of  n  bill  or  maker  of  a  note  will  not  dinpanis  with  tba 
prewHiDBat.  So  if  tba  bolder  of  a  bllJ  at  lbs  tima  it  become*  due,  be  dead,  hti  eiMBIor 
allhongh  ho  hiTB  do!  proved  llie  will,  most  preienl  it  to  the  drawee;  Polh.  pi.  146;  Mol- 
loy  b.  2e.  10  pi.  24;  Mar,  134.  If  tha  drawee  goes  abroad  leevlog  an  agent  in  Engtaod. 
witli  pawer  lo  accept  bilia,  who  ■coot.U  oae  for  him,  (he  bill,  when  dna,  mnit  bo  preaaU- 
«d  Ifllhea^enl  for  payment,  ifthadnwea  conlliiDa  absent;  3  Tanat.  206,  Wben  a  bill, 
triojfarrabla  only  by  indoraemenl,  [i  delivered  to  a  persoa  withont  being  indoned,  ha 
•hoold  neverlheteM  preienl  tho  bill  for  payment  lo  the  acceptor,  and  offer  an  indemnity  to 
■iio;  and  if  ihe  nceeplor  then  rofuao  to  piy,  the  bill  ahnuld  be  protealod  for  non-payn>entl 
Folb,  pi.  146.  It  has  baon  holden,  thai  ifa  draft  ba  given,  which  ought  (o  be,  bat  ii  oat 
•bmpcd,  it  19  not  neeewar J  topreMolil  for  paymauti  4  Taunt.  288;  1  E«p.  13B;piMttit. 
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ftc«  to  pra  ged;  and  if  it  was,  whether  ia  this  case  the  plaiDtiff  had  ehown  eufficietrf  ia 
""''"™"  proving  the  shutting  np  the  house.  -As  to  the  first  point,  Lee,  C.  J.  said  that 
bolXr  mtst  *  demand  oq  the  drawer  was  necessary  ;  and  in  this  particular  case,  he  held 
■tumpl  Id  '^^^  '^^  plaint  iff  had  not  gone  far  enough,  but  ought  to  e}iow  (hat  he  had  ID- 
Cad  him  quired  ai\er  the  drawer,  or  attempted  to  find  him  ont.  The  point  that  th«  in- 
oot.  dorser  cannot  be  charged  nnlil  a  demand  has  been  made  on  the  drawei;  ■*« 

ante,  p.  433,  is  not  law, 
A"«sin«      6.  Bowes  AND  OTHERS  ».  Howe.  T.  T.  3813.  Ex.  CK,  5  Tannf.  30;  Bovere- 
'*"'■'",  ingllowEv.  Howes.  T.T.  J812.  K.  U.  16  East.  112. 

no'o^who"  Tl'«  declaration  in  an  action  on  a  bill  of  exchange  slated,  that  the  plafntift 
ly  ceued,  iu  error,  at  Workington  bank,  that  is  to  say,  at,  8ic.  in,  kc.  by  their  promw- 
d«c1iaed,  gory  oole  promised  to  pay  to  A.  B.  or  bearer,  a  certain  snm;  and  that 
iDd  refoied  gjier  the  making,  and  before  payment  thereof,  the  said  note  was  indorsed  to 
oril^av'u*"'*  defendant  in  error;  by  means,  &o.  he  became  entitled  to  receive,  and  th« 
r  435  1  p'^'"''"^  '"^  error  became  liable  to  pay,  the  sum  of  money  io  in  the  note  spe- 
*■  -'  cificd,  when  requested;  and  after  elating  a  promise  to  pay  in  consequence  of 

such  liability,  averred,  that  afterwards,  and  before  (his  action  commenced,  the 
defendants  below  and  plaintiils  in  error  bccatne  insolvent,  and  then  and  thence- 
forth until  and  at  the  time,  kc,  "■'  ceaaed  and  lekolly  dtctined  and  rrfiaed  to  pay 
ol,  Sfc.  BJoreaaid."  concluding  with  the  general  breach.  Plea,  general  issue. 
The  evidence  adduced  in  support  of  the  allegation  of  the  defendant's  insolven- 
cy went  to  show  that  defendant's  shop  ivas  shut  up  for  a  considerable  lime  pre- 
vious to  the  commencement  of  these  proceedings,  and  that  their  payments  had 
during  that  lime  ceased;  but  it  was  not  proved  that  the  note  had  been  present- 
ed there  for  payment.  The  defendant  in  error  had  s  verdict  ;  on  which  ihe  de- 
fendants below  brought  error  to  reverse  the  jndgement,  and  assigned  for  error 
that  the  defendant  had  not,  as  he  ought,  as  holder  of  a  bill  payable  at  a  partic- 
ular place,  averred  that  the  said  bill  was  presented  at  the  place  so  specified  in 
Ihe  bill,  In  support  of  this  argument,  it  was  contended,  that  admittmgthe  ne- 
eessity  of  presenting  the  bill  at  the  place  particularly  marked  out  for  payment, 
such  presentment,  though  not  expressly  stated  to  have  taken  place,  must  be 
inferred  from  the  tenor  of  the  declaration,  to  have  been  made;  aslbe  allega. 
tionthat  ha  wholly  declined  and  refused  to  pay  implied  a  previous  request, 
Macdonald;  C.  B.  said.  The  case  rests  on  the  effect  of  that  allegation,  foritia 
clear  that  a  demand  at  the  place  is  necessary,  unless  it  he  dispensed  with. 
Bat  sne  Xowthe  plaintiJT  below  has  not  shown  to  whom  the  refusal  alleged  was  given; 
gleet  to  pre  and  we  are  of  opinion,  that  the  only  coDBlruclion  which  the  terms  o(  the  aver- 
MDt  tba_  ment  will  allow  of  is,  that  the  defendants  became  insolvent,  which  ia  not  equiv^ 
drawee  ■■    ^lenl  to  an  averment  of  presentment. 

wWb  the  '■  Haudock  v.  Bcnr,  T.  T.  IISO.  1  East.  QUiG.  n. 

iadoner  Per  Lord  Raymond,  C.J.  "If  an  indorsee  has  neglected  to  demand  of  fh» 

hat  Buhte  drawee  in  a  convenient  lime,  a  subsequent  promise  to  pay  by  Ihe  indorser  wil^ 
qonntlj  pro  cure  this  laehta.  " 

mbed  to  8_  Vaughan  v.   II'oller.  H.  T.  1745.    K.  B.  2  Stra.  1246. 

J"*^"^  In  an  action  brought  on  a  promissory  note  by  the  indorsee  against  an  indor- 

Or  hii  ^^''' ''  ^^"  proved  that  the  defendant  had  paid  part  of  the  money .  And  Lee, 
Diida  s  part  ^-  ■^-  ''^''^  '^'^  sufitcient  to  dbpense  with  proving  a  demand  on  the  maker  Q$ 
pavDieQi.t   'be  note. 

MuRRAv  V.  Ki.va.  M.  T.  I82I.  K.  B.  6B.  &A.  166. 

*  Bnt  io  order  to  rebot  a  defflace  bj  the  indoner  ofa  bill,  that  tha  plaintiff,  bii  indor- 
>ee  hid  duly  preienled  il  la  tha  anceplor,  evidence  of  (he  impoutbility  of  prsaenting  it  at 
the  time  of  ila  molnril]-  maj  be  gicen,  aader  the  ordinarj  BTaraient,  that  it  wbi  dglj  pre- 
aentad.  Patienca  t.  Toanlej,  2  Smith,  323.  A  prBienltnoot  ronj  be  diapenaed  with  ■■ 
far  aa  rej^ardi  the  drawer,  if  he  baa  had  do  eflecU  in  the  haade  of  ihe  drawee  (torn  tha 
time  of  drawing  tha  bttl  down  Io  the  (line  when  it  became  due;  tee  8  E^.  1B8;  1  T.  K. 
406;  8  B.  b  A.  619;   4  M.  &  9.  229;  2  Camph,  SIO;  12  Eaal;  171. 

t  Wilb  full  aotice  of  the  omiuiooi  aee  16  Eaal.   16. 

t  And  if  a  bill  be  (alien  nnder  an  eitent  before  it  ii  due.  and  (be  poity  holding  it  on  b»- 
half  of  the  erowii,  Deglec(  to  preaant  i(  in  daa  time,  (he  drawer  and  indonor  will  cODtinn* 
Jtabia,  tteMose  no  latehaa  ar«  iiapB(Bble  to  tha  crown;  Weit  oa  Extents,  29.  80. 
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The  CMiditionofabond,  aftMrecitingthntdeftndantiiindJ.S.hsd  deliver  [436  ] 
«d  and  indorsed  to  the  pinimift  a  bill  tif  exchange,  drawn  by  J.  S.  and  accftpl-I"  >i>  «= 
ed  by  A.  B.  was,  that  defendants  and  J.  S.  or  oilher  of  lliem,  llieir  heirs,  &c.  ''"""i'  ' 
ritould  pay,  or  caaae  to  be  paid,  to  the  plBinlilT,  hia  executors,  &c  the  sura  se-  ,ha"dr™  « 
cured   by  the  hilt,  wilhia  one  month  after   it  should  bucontc  due  and  payable,  q,  ;ndoreer 
ja  case  it  abould  not  be  then  paid  by  the  acceptor  to  the  pkinii^l,  his  executors,  ofa  bill, 
^n.  according  to  the  tenor  ot  the  said  bill,  together  with  interest  from  the  conditinngd 
time  tbe  bill  became  due.     To  an  action  brought  thereon  it  was  pleaded,  infer '".P")''' 
«(ia,  Irt,  that  the  bill,  when  due,  had  not  been  presented  for  payment  to  the  "!'  V*^' 
acceptor  ;  and,  2d,  that  doe  notice  of  its  dishonour  had  not  been  given  to  the  ^(^,,  j,  i,, 
defendants   acd  J.    S.   or  cither  of  them.      The  Court  held  these  pleas  bad  ;  comes  das, 
observing,  the  bond,  in  aubstance,   bound  the  defendants  to  pay  the  bill,  with  if  the  ac 
interest,   within  one  month   afler  it  was  due,  if  not  then  paid  bv  the  acceptor.  Gepwr  doot 
it  is  admitted  that  that  month  had  cinpsed,  and  that  it  had  not  been  paid  by  the""'' "" 
acceptor,    according   to   the  condition   of  the  bond  ;  therefore  the  derendanls^l,^,^!,^  I^m 
are  clearly  answerable.     It  is,  however,  attempted  by  the  defendant's  plea  to  „„  not 
engrafl   upon  this  bond  those  limitations  which  the  law  imposes  on  holders  of  daly  pro 
bills  of  exchange,  namely,  n  duo  presentment  to  the  acceptor,  and  a  notice  of«enied  for 
dishonour   to  the  drawer  and  indor^ter.      Wc  are  of  opinion  that  ive  ought  not  pajjuont, 
to  do  so.     Had  the  only  object  of  the  bond  been  lo  give  the  plainlilf  a  security  "^j'^''^^^ 
of  a  higher  nature,  and  to  make  the  parties  liable  only  in  case  the  general  for- ,);, honour 
malitiea  to  be  observed,  with  reference  to  bills  of  exchange,  had  been  complied  was  not  gi 
with,  wo  think  it  would  have  been  cspresaed  in  the  condition  of  the  bond;  and  ven  lo  d« 
not  finding  that,  we  must  conclude,  (hat  the  parties  meant  to  pay  the  bill  at  all  lend"'- 
events. — Judgment  for  plaintiS".     See  8  East.  212  ;  2  Taunt,  206. 

10,  HoPLET  V.  DuFREsvB.  E.  T.  1812.  K.  B.  ISEasL  275.  ,^o„'E'^lh« 

Indorsee  against  indorser.  The  bill  was  accepted,  payable  at  Hammers- j J, j^j^r  fo, 
leys',  and  there  was  no  presentment  tiiere  proved  till  after  banking  hours  ;  but  fDrIlinrtirD« 
after  declaration  delivered,  defendant  had  applied  lo  plainliB  for  further  time  to  paj  ihs 
(o  pay  the  bill.  Nonsuit,  on  the  ground  that  no  sufficient  presentment  was '>i'l_' '»» 
proved  ;  but  on  rule  niM  for  a  neiv  trial,  and  cause  shown,  iho  Court  thought  "■'**.'  °^ 
it  should  have  been  left  to  the  jui-y  to  say,  whether,  at  the  lime  of  the  P''omiae, ';"  °  J^^i^j 
defendant  did  not  know  there  had  been  no  due  presentment,  and  on  that  ac-^j  g^  ado 
count  role  absolute.      See  7  East.   2.*n.  335  ;  6  Burr.  2670.  feclive  pre 

11.   pRiDBiux  V.   Collier.  H.T.   1817.   K.  B.  2  Stark.  N.  P.  57.  ■entmeDt. 

This  was  an  action  against  the  drawer  of  a  bill,  due  the  23d  of  May.  It  "i"^*  "''•' 
appeared  the  plaintilf,  the  holder,  applied  to  the  drawee  the  22d,  and  received  "/L""  "' 
in  answer,  that  he  had  no  elTects,  but  the  drawer  would  probably  provide  them;  i,^,'"''" 
the  next  day  the  plaintiff  saw  the  drawer,  who  said  he  hoped  the  bill  would  be  |  4^7  n 
paid  ;  he  would  see  what  he  could  do,  and  endeavour  to  provide  effects.  The  The  duly 
pIftiatiS'dtd  not  present  the  hill  that  day.      On  the  <]uestion,   whether  this  ne-of  preaent 

Sleet  was  excusable.  Lord  Ellenborough,  C.  J.  held,  that  the  circumstances '"8  "ii^' 
id  not  supersede  the  necessity  of  a  presentment  on  the  day  it  became  due,  ''""*'*' 
Md  directed  a  nonsuit.  bT1n"rm. 

12.  SoWARD  V.  PiLMER.  E.  T.  1818.  C.  P.  2  Moore.  274.  tiou,  tho 

It  appeared   io   this  case,  that   A.  having  taken  from  the  defendant  a  pro- day  berora 
musory  note  in  discharge  of  a  debt  due  to  him  from  the  latter,  it  was  diahon-  iho  bill  be 
wired  ;  that  the  plaintilf,  to  whom  it  was  indorsed,  thereupon  agreed  lo  receive  ^of"  das, 
the  acceptance  of  the  defendant's  brother,  for  a  composition  of  58.  in  thcj^^^'^". 
pound  on  the  above  note,  on  an  agreement  that  he  should  continue  to  hold  the  „(,  offecta, 
original  note,  on  which  his  claim  should  revive  to  its  fullest  extent,  on  failure 
of  payment  of  the  brother's  acceptance  ;  and  he  gave  a  receipt  to  '.hat  effect  3o  where 
fbi^  1  \l.  I0«.  ed.  the  amount  of  the   bill.      The  brother's  ncceptauce  was  not  tha  lialder 
paid  when  due  ;  but  on  the  following  morning  the  sum  of  12/.  was  tendered  to  "^  '  promii 
the  plaintilf  twice,  as  the  amount  of  the  bill,  and  any  expenses  which  the  dis-""?  "'"^' 
bODOur  might  have  occasioned  j  but  which  the  plaintiff  refused  to  accept,  and  ^°^-^^  i^biu'^ 
brought  this  action  on  the  note.     The  jury  found  for  the  defendant,  and  on  a  of  ei 
rule  nut  for  a  new  trial,  Gibbs,  C.  J.    said  that  the  cases  cited  for  the  plaintiff  change,  on 
hkd  beon  dacided  on  grounds  quite  different  from  those  on  which  the  preaent  ■»  H"* 
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neDt  that  qaeaiion  stood  ;  thai  those  dccUions  .applied  to  bonds  to  pay  money  at  a  cer- 

*"  ^"''i?  k  '^i"  ^"/t  *^-  ^^•'*'"  ">*  obligor  is  bound  to  seek  out  ihe  obligee  to  re)ieve  him- 

Ui"r°Mn  ""'''"""  "•"  penalty  in^uch  obiigalioti.      Here  the  plaintiffhad  consented  lo 

ikr,  liu  '"''^  "i*  composition  bill  in  lien  ot  ihe  original   note,  and  having  so  done,  the 

claim  OD  former  inxtrumcnt   became   subject  to  the  law  applicable  to  bills  of  exchange, 

tbe  formar  and  it  was  therefore  necessary  for  payment  to  have  been  demanded  fioin  the 

■bonld  IB  defendant,  aa  in  ordinary  cases. — Rule  discharged. 

the'bill'wu  ""'  ''*^  whan  dug,  hot  a  landsr  of  ita  imonnt  and  costs  w»«  maSe  (he  day  fallanin; ,  tb« 
Conit  beld,  ibnl  in  an  nction  on  Itie  ptamisBoty  note,  Iba  plainliS'  muit   proTB  tbal  lira  •»' 

^        ,        .  momE  of  (he  bill  bad  been  deinnndcd. 

S'l^o«  '^'  Nicholson  v.  Golthit.  H.  T.  1796.  C.  P.  2  H.  Bl.  609. 

that  tba  da  Defendant  and  one  0.  undertook  to  guarantee  an  instalment  on  the  debt  of 
feadaal  ii  one  G.'a  Bcconnt  ;  end  for  that  purpose,  G.  drew  notes  payable  to  defendant 
only  an  in  at  D.  and  Co.'e,  which  defendant  and  I),  indorsed,  after  which  they  were  de^ 
dorasr  to  liyered  to  the  creditors.  Before  they  became  d-ie,  dcfEndnnl  inqoircd  at  D. 
th«  d  bt'^r  ""'^  Co.'s  if  they  had  any  effects  ;  and  on  their  caving  they  had  not,  ho  desired 
Iba  panv  them  to  send  the  notes  to  him,  and  he  would  pay  them.  Many  notes  were  ac- 
nboitpri  CO rdingly  presented  and  paid  ;  but  the  note  in  question  not  bcinj;  presented 
t»a/atU  antil  three  days  afler  It  woa  due,  defendant  refused  to  pay  it.  B.  had  supplied 
liable  to  him  with  the  money  to  take  up  all  the  notes,  but  as  this  was  not  presented  when 
F*?'  *•  ,due,  be  had  returned  the  money  destined  to  pay  it.  In  an  action  on  the  note 
'^iM*  "gainst  the  defendant,  Eyre,  C.  J.  thnoght,  us  he  knew  the  note  would  not  be 
naintaiaan  P'^^  ^*-  D.  and  Co.'s,  and  had  provided  money  for  it,  and  as  his  indorsement 
action  a  was  by  way  of  guarantee,  he  was  not  injured  by  the  delay,  and  that  the  re- 
[438  ]  quest  to  send  the  notes  to  him  was  a  waiver  of  notice,  or  notice  by  anlicipa- 
paot  nob  lion.  But  on  a  rule  ni*i  for  a  nonsuit,  the  Court,  Eyre,  C.J.  concurring, 
ladoiMT       vere  of  opinion,  that  though  justice  was  with  the  pinintifi",  yet  he  could  not  re- 


I  cover  ;  for  though  the  indarsement  was  by  way  of  guarantee,   it  was  liable  lo 


witboot 

dne'dfli"*"  ■!'  '*>*  legal  consequences  of  an  indorsement,  and  defendant's  promise  ti 
■eaea  ia      was  only  to  pay  sucti  note  as  should  be  duly  presented   at  D.  and  Co.  *s.      Sea 
piweating   2  Taunt.  206  ;  8  Esst.  242  ;  2  D.  &  R.  59.  n.  ;   I  B.  ^  C.  10. 
IS^'mV  '^-  As«ERsos  T.  Cleveland.  E.  T.  1779.  K.  B.  13  East.  430.  n. 

wai  das  Tor  '^^^  indorsee  of  a  bill  brought  an  action  against  the  acceptor,  and  it  appear- 
paymeat.  ed  that  there  was  no  demand  of  payment  until  three  months  afler  the  bill  be- 
came due,  and  the  drawer  was  then  insolvent.  Lord  Mansfield,  C.  J.  ruled, 
Batapra  that  this  was  TiO  defence  ;  for  the  acceptor  of  a  bill  of  e.tchange,  or  maker  of 
•entmeatto  g  note,  remains  always  liable.  .Acceptnnce  is  proof  of  having  ctTects  in  bis 
'^"^''*'  hands  ;  and  be  ought  never  to  part  with  them,  unless  it  appeara  that  the  drawer 
■Ihill''"  ^^^  provided  aoolher  fund  and  paid  .the  hilt  himself.  See  Doug.  247  ,•  4 
Vea.  «. 

IS.  RuMBALL  V.  Ball.  M.  T.  1711.  K.  B.  10  Mod.  38. 
Or  nakai        An  action  of  debt  was  brought  on  a  note  to  this  elTcct  :  "  I  acknowledge 
ofa  Dote,    myself  indebted  to  R.  ao  much,  which  I  promise  lo  pay  on  demand."     A  mo- 
wbsn  the     tion  was  made   in  arrest  of  judgment,   that  though  on  a  note  acknowledging  a 
iBitraniont  jgijt,  it  was  not  necessary  lo  allege  a  demand,  yet  where  it  ispart  oriheagree- 
iransnUlT'   •"^'''i  there  a  demand  is  necessary.     Per  Cur.     The  words,  promise  lo  pay, 
wis  BO  case '™P<"^  no  more  than  that  I  am  ready  to  pay  the  money  nt  any  time,  and  shall 
raqairita.     not  restrain  or  qualify  the  other  words;  this  being  no  debt  arising  on  the  per- 
formance of  a  certain  condition,  but  a  debt  plainly  precedent  to  the  demand. 
Besides,  eupposingthe  demand  necessary,  the  action  itself  is  a  demand.    See 
1  WUb.  33 ;  Cro.  Eliz.  648  ;  Prac  Reg.  538  ;  1  B.  &.  P.  625. 
Il  ia  aafS  (b)  ^  ichat  place  lo  be  made . 

«Uat  if  tbe  1  .  ^,   concerns  Bills  of  Exchange. 

luMtofa  *■  S^o^"  ^-  ^*'  DrRMOT.  M.  T.  1805.  K.  B.  N.  P.  5  F^sp.  265. 

failltwinade  Indorsee  against  indorser.  It' appeared  a  presentment  had  been  made  at 
ittbe  boDBo  the  usual  place  of  residence  of  the  acceptor  ;  the  question  was,  whether,  aa  it 
orthe  ac  had  not  been  paid,  it  was  a  suflicient  demand  to  entitle  tbe  indorsee  to  sustain 
captor.  an  action  against  the  indorser.  Lord  Ellcnborough,  C.  J.  said,  it  was  neces- 
sary to  prove  apieseatment  of  the  bill,  and  non-payioent  by  the  acceptor ;  but 
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that  if  a  bill  -was  payable  at  a  particular  house,  it  was  Eufiicient  to  demand  the 
mone^  there.  [  '139  J 

^^.  BeechIsg  and  others  v.  Gower.  T.  T.  1816.  jV.  P.  Polt.  3,13.       And  ifV 

The  pbinlilftook  at  Tunbriilge,  nn  ihe  .5th  of  March,  n  Kenlish  iiole,  pay-^e  pajBblo 
able  at  Maidsione  or  in  London.     The  pluiiiti.r  sent  it  lo-London  on  Ihe  same  '^1,  "o'" 
day,  and  it  WHS  presented  in  London  on  the  0th,  hut  the   parties  to  whom  't  ,^^  ^^  j,, 
was  directed  had  Blopppit  pajmcnl;  the   Kentish  honk  paid  nil  the  6lh,  so  that  London, 
if  it  had  beeo  sent  to  Moidstone,  it  would  have  heen  puid.     Cn  Ihe  question,  tLo  holder 
whether  the  plainliif  web  bound  to  present  it  at  the  nearest  place,  Gibhs,  C.J.  hns  a  rtglii 
said,  the  plainliffa  had  an  option  to  present  it  either  nl  Maidstone  or  London, }°  r^feni 
W  (he  notes  were  made  pavoble  at  both  places. — Verdict  for  the  nlnintilT.  ninrtT"  " 

3.  HoDOE  V.  Fri.us.  M.  T.   1813,  K.  B.  N.  P.  3  Cnmpb.  463.   S.  P.  *^ 

Garnet  v.  Woodcock.  M.  T.  1016.    K.  B.  N.  P.  ]  Stork.  4';5.  jint  if  it  be 

Indorsee  against  arccptor  of  a  hill "  addressed  to  Messrs.  Filiis  and  Co.,  drawn  in 
Flimoulh,  payable  in  London.  "  Thoy  accepted  it  payable  at  Sir  John  Per-  'I'b  conntry 
ring  and  Co.'s,  London.  In  an  action  agninsl  them,  the  lirsl  count,  in  elating  ""''."P")"' 
the  bill,  omitted  to  allcdge  that  the  addrcs-a  made  it  payable  in  London,  j'""  f""" 
Lord  EUenborough,  C.J.  Ihou-jht  the  omission  fatal  on  thai  count;  but  on  ,],e  jirec 
proof  of  a  promise  by  defendants  to  pay  after  the  hilJ  was  dne,  he  thought  (he  lions  orHis 
plaintiiT entitled  to  recover  on  the  other  counts.  drawer,  Ji 

4.  Stedm\n  y.  GoocH.  E.  T.  1793.  K.  B.  N.  P.  I  Esp.  3.  "'">^'  l'« 

Afntmpsil  for  goods  sold.     Defence  that  the  idnintifT  had  received  three  f"'^^^^^^ , 
several  bills  of  exchange       To  show   that  he   had  uso6  due  diligence  to  pro-  '' 

cure  payment,  he  proved  thai  he  had  presented  them  at  the  house  of  a  third  ^„j  where 
person,  where  they  had  hccn  made  pnvahle,  and  the  answer  received  was,  no  a  |,iif  i,  pay 
eflcls  of  the  acceptor.  And,  Lord  Ellenhorongh,  C.  J.  held,  that  though  the  alile  at  iba 
persons  at  whose  house  (hey  were  payable,  were  not  parties  to  them,  nor  per-  ''nose  nf  b 
aonally  liable,  yet  an  answer  at  that  house  as  to  the  pnvment  was  sufficont.  """^  P*'' 
6R0WEV.  YooNO.T.  T  1820.  C.  P.2B.^B.  1C5;' S.  G.5M.&S.   291,  ^"''•■" 

S.  C.  2Bli,391.   S.   P.  S.AUSDEasON  v.   I'mves.   M.   T.    tCIV;  K.   B     Mihni  nelson 

East  500  S.  P.  DiQKzKBOS  v.  I'owes.  T.  T.   1812.  K.  ft.  IG  East.  1 10.  S.  is  muHici 

P.  Roche  v.  Camiibeli..   T.  T.    1812.  K.  B.  N.  P.  3  Campb.    217.  S.  em  da 

P,  Trecothick  V.  Edwin,  M.  T.  ISIfi.  K.  B.N.  P.   1    Stark.  4G8.  S.  ■"""d. 

P.  CiLLAQHAPf  V.  AvLETT.  3  Tauot.  397.  Gammon  v.  Schonall.  I  Taunt.  „  ,       . 

344;  S.  C.  1  Marsh.  80.  I  &  a'c.o. 

This  was  an  action  by  the  indorsee  against  (be  acceptor  of  a  bill  accepted,  4,  ,  i^m 
"  Payable  at  Sir  John  Perring  and  Co. ,  hankers,  London."  The  declaration  payable  at 
aJlej^ed  no  averment  of  presentment  at  Sir  John  Pernng  and  Co,'s;liowever,  ayordru 
verdict  and  judgment  were  given  for  the  plaiiiiifl.  Whereupon  n  writ  oferror'"''''''"' 
was  brought  in  the  House  of  Lord?,  and  special  error  assigned,  that  the  count  ™^"'^  "," 
in  the  declaration  in  the  bill,  contained  no  averment  that  it  had  been  ever  pre-  r  ^^q  -i 
aentedfor  payment  at  Sir  John  Perring  and  Co.'s.  Upon  this  case  Ihe  gj^j^^  -• 
House  of  Lords  submitted  to  the  consideration  of  the  twelve  judges  the  fol-  there,  in 
lowing  questions;  order  to 

1st  Whether,  on  such  acceptance,  it  were  necessary  to  prove  presentment  e've  the 
at  the  specified  place,  and  aver  it  in  the  declaration  f  holder  ■ 

2d.  Whether  such  an  acceptance  was  to  be  considered  as  a  qualified  ac- J'j^"*      [^^ij 
ceptanco,  or  as  a  general  one,  with  an  additional  engagement  for  payment  at  the  accep 
(he  place  mentioned  ?  tor. 

3d.  Whether  if  the  piirty  in  whose  favour  the  bill  is  drawn  take  an  accep- 
tance so  qualified,  either  as  to  time  or  place,  without  the  authority  nr  assent 
of  Ihe  drawer,  he  can  maintain  any  action  against  the  dran-cr  on  the  bill  ? 

And  laatly,  Whether,  under  the  circumstances,  ho  could  maintain  such 
against  the  drawer,  without  previously  delivering  up  the  bill  to  him  ? 

Upon  the  first  question,  the  majority  of  the  judges  were  of  opinion,  that  it 
was  nflcesBary,  (Holroyd,  J.,  Graham,  B..  Riciiards,  C.  B.  Abbot,  C.  J.)  and 
Sayley,  J.,  who  took  a  distinction  between  the  cases  of  a  demand  against  the 
drawer,  where  it  would  be  necessary,  and  against  the  acceptor,  where  it 
would  not,  and  Richardson,  J.  said,  where  money  Is  to  be  paid  at  a  foecified 
time,  it  ia  matter  of  defence. 
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As  to  the  second  point,  their  opinions  were  divided,  u  upon  the  Bfst;  "BBf 
ley,  J.  also  considering  that,  as  against  the  acceptor,  was  a  general  acceptancs 
with  an  enga|;enicnt  for  payment  at  the  hanking  house;  but  that  if  he  could 
show  any  loss  arising  from  the  neglect  of  the  holder,  in  not  duly  presenting  it 
he  should  be  relieved  to  the  extent  of  such  loss. 

As  to  the  third  question,  the  majority  of  the  judges  (eight  against  four)  held  _ 
that  he  could;  but  a  distinction  was  admitted,  where  the  qualification  as  to 
tinte  or  place  produced  a  damage  to  the  drawer,  in  either  Of  which  cases  liQ 

could  DOl. 

And  as  to  the  last  they  were  of  opinion  (hat  he  could  not. 
Upon  the  promulgation  of  the  judges'  opinions,  the  House  of  Lords  held, 
that  the  words  aitiountcd  to  a  qualifiation  of  the  acceplance,  imposing  a  prece- 
dent condition,  Mhich  ought  to  have  been  shown  on  the  record,  and  proved  in 
evidence. — Judgment  reversed- 

6.  Fentoi  v.  GousDRY.  E.  T.  1811.  K.  B.  13  East.  458;  S.  C.  2  Camp. 
S.P.  Lvo.v  V.  Su.vDius.  T.  T.  1808.  K.B.  N. 'P.  1  Camp.  423.  S.  P. 
r  Heid  v.  Sewell.  M.  T.  1.8 1  G.  C.  P.  Hoh.  363. 
Bat  maeh  f>  Drawer  against  acceptor  of  a  bill.  The  declaration  alated  that  the  defen- 
Jonlt  b.a  dant  accepted  the  bill,  payable  at  Sykes  and  Co.'s,  and  thereby  became  liable 
extsledoD  ^""^  pfomiaed  to  pay,  according  to  Ihe  tenor  and  ellect  of  the  bill,  and  of  his 
on  iba  acceptance.  There  was  no  averment  of  a  presentment  for  payment  at  Sykes 
poiDt.  and  Co.'s,  nor  of  any  demand  upon  ihe  pefendaDt,  other  than  the  common  al- 

legation thai  the  defendant,  "  although  often  requcsfed,"  had  not  paid  the  hill. 
The  defendant  demurred  specially,  and  assigned  (or  cause  the  want  of  an 
averment.  Per  Cur,  By  the  acceptance  the  acceptor  engages  to  pay  the  bill 
[  441  ]  on  its  being  presented  to  him  when  due;  and  in  common  course,  a  presentation 
for  payment  at  his  usual  place  of  abode,  makes  him  liable  every  where.  What 
is  this  then  but  an  extension  of  the  place  where  a  demand  may  be  made  upon 
him — a  notice  to  the  holder  that  he  may  demand  payment  there,  but  still  im- 
posing upon  him^  by  force  of  his  acceptance,  a  general  obligation  to  pay  the 
bill  wherever  demanded  of  him  t  We  admit  that  in  Callaghan  v.  Aylett  (2 
Campb.  549)  s  different^doctrino  prevailed;  and,  therefore,  in  giving  the  opi- 
nion which  we  now  pronounce,  we  do  it  with  a  reserve  to  look  into  that  case  ; 
and  if  we  see  ground  to  auHpend  or  alter  our  present  opinion  we.shall  declare 
it  before  the  end  of  the  term.  But  besides,  if  this  were  to  be  taken  to  be  a 
place  fixed  on  by  contrsct  for  the  payment  of  the  money,  and  if  the  defendant 
had  his  money  there  at  the  day  ready  to  pay  if  demanded,  he  might  have 
pleaded  that  he  was  ready  to  pay  the  money  at  the  day  and  place  appointed  ; 
but  that  would  be  only  in  bar  of  the  damages,  and  not  of  the  demand  itself,  for 
the  defendant  would  he  still  liable  to  pay  (he  money,  and  must  pay  it  into 
Court. — Judgment  nisi  for  plaintiff.  The  case  was  not  mentioned  again  in  the 
course  of  the  term,  and  therefore  Ihe  Judgment  stood  for  plaioli:)!  See  3 
Wils-  9;  2  Slra.  JI95;  2  Taunt.  61;  Com.  L.  of  E ills  of  Exchange,  I 
Camph.  423,  42.5;  2  H.  El.  609.  ^  East.  38d. 

HuFFAM  AND  ANOTHER  V.  Ellis.  H.  T.  1811.  Dom.  Prac.  5  Taunt.  415.  S. 
-F.  RowE  v.WiLF.i.^MS.  T.  T.  1816.  K.  B.  Holt.  366.  n. 
Even  ibMi  Error  from  the  Court  of  K.  B.  The  declaration  stated  that  (he  plai&tifis  in 
ii*'°^b[r  "'''**'■  '''■^*  **"  ^""^  ^'  "  '^'"  "^  exchange,  which  was  accepted  by  the  Ulter, 
biM^wu  '  payable  "  al  Ihe  home  of"  certain  persons  using  the  names,  S(c.  of  K.,  S.,  and 
prawDtcd,  ■^-  Averment,  afler  slating  Ihe  indorsement,  (hat  when  the  bill  became  due, 
kc.  iccord  it  was  shown,  &.c.  lo  ihe  pertoit»  to  rmiiiins,  S^e.''  for  payment  thereof,  accord- 
■og  to  ths  iDg  to  the  tennor  and  effect  of  the  said  bill,  and  of  the  said  A.'s  acceptance, 
'#°i  "f^  ^^  '  **"*  '^  ^^"  '^^  ^'^  '°^'  mentioned  persons  as  the  said  A.  then  and  there 
^"sid  f*'""'^  ^"''  neglected  to  pay  the  same.  The  defendant  below  pleaded  ■  sham 
bill,  and  ac  P'^^i  ^'>  ^'hich  the  plsintilT  helow  replied,  and  obtained  judgment.  Oi  error 
captancB  brought,  Ihe  error  assigned  was,  that  the  plaintiff  below  should  have  averred 
iherenf,  presentment  at  ihe  place,  as  well  as  to  the  persons  pointed  out  in  the  bill; 
waa  good,  which  omission  was  not  supplied  by  the  allegation  that  the  presentment  wu 
made  "  according  to  the  tenor,  Sfc ."     Bui  it  wns  held,  Ihal  as  evidence  of  R  da* 
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pfMentmetit  might  hsve  beeo  offered  under  such  nn  allegation,  the  present- ^'^  ?*7iBS 

ment  must  bo  Buppoaed  to  have  been  regularly  made. — Judgment  affirmed.         *  '',^* 

8.  Ambrose  v.  Hopwood.  T.  T.  J809.  C.  P.  "Taunt  61.  wX"*^ 

A  declar^tiou  on  a  bill  of  exchange  stated  that  the  defendant  drew  a  bill  oT,on>,  aad  - 
exchange  on  A.  B.  who  accepted  the  aame,.  payable  at  certain  p  resent  at  inna,  no  i  u  iba 
using  the  style  of  Messrs.  F.  and  Co.  of  Na  6,  Church -Street,  Bermondsey,  ?'■"=•«*'«« 
Soulhwark;  and  averred,  thnt  when  the  bill  fell  due,  it  was  duly  ptesenled  for  ^^"^^W* 
p^y  meat  to  the  said  Mtiin.  F.  and  Co.;  and  that  the  same  was  dishonoured,  r'A^a'-i 
On  special  demurrer,  on  the  ground  that  due  presentment  wag  not  nverred,  ^^y  f,|'^j-' 
the  Court  held  the  variance  fatal,  as  presentment  at  the  pariictdar  place  should  aa  domnr 
■   have  been  averred,  but  allowed  amendment  on  payment  of  cosla.  rer. 

By  1  &.2Geo.  4.  c.  18.  s.  1.  after  reciting  that  it  has  been  adjudged  where  Bnt  now  ■ 
a  bill  is  accepted,  payable  nt  a  banker's,  the  acceptance  (hereof  is  not  a  gene-  P™BDt 
ral  but  a  qualified  acceptance,  and  that  a  practise  very  generally  prevailed  ,j^^  parti 
among  merchants  and  traders  to  so  accept  bilU.nnd  the  same  have  among  such  cutarplae* 
persons  been  very  generally  considered  aa  bills  generally  accepted,  and  ac-uon1]'Dg 
cepted  without  qualification;  it  is  enacted,  that  after  the  I'st  of  August,  I821,ceMarj 
if  any  person  shall  accept  a  bill  of  exchange  payable  al  the  house  of  a  banker  "jl^f  '"^ 
or  other  place,  without  further  expression  in  his  acceptance,  such  acceptance  _g„j|,[g  ,( 
shall  be  deemed  and  taken  1o  be,  to  all  intents  and  piirpoies,  a  general  accept-  „  particu 
ance  of  such  bill;  but  if  the  acceptor  shall  in  his  acceptance  express  that  he  far  Aoum 
accepts  the  bill  payable  at  a  banker's  house,  or  other  place  onhj,  and  nol  olktr^  onlf/,  and 
viise  or  elseinhere,  such  acceptance  shall  be  deemed  and  taken  to  he,  to  all  in-  "''.'  ■>'*<•■ 
tents  and  purposes,  a  qualified  acceptance  of  such  bill,  and  the  acceptor  shall  ^l™ft^„ 
notpie  liable  to  pay  the  said  bill,  except  on  default  of  payment,  nhen  such  pay- 
ment shall  have  been  first  duly  demanded  at  such  banker's  house  or  other  If  ■  note  bo 
place.  made  paja 

2.  Ai  eonctrtu  pnwit'ssort/  nofe».  i  j""  r ' 

I  ■  RocnE  v.  Cambell.  T.  T.  1812.  K.  B.  N.  P.  3  Camb.  247.  ^7^°/^!' 

Indorsee  against  indorser  of  a  promissory  note,  describing  the  note  as  pay-unlar  plsoa, 
able  generallij ;  but  in  (he  body  of  the  note  it  was  made  payable  at  a  parlicvlar  a  pieneat 
place.     Lord  EtUnborough,    C.  J.  said,  as  (he  declarnlion  represents  the  note  ment  lher« 
Bscontaining  an   unqualified  promise  to   pay  the  money,  and  the  bill  purports  """■t^e  « 
only  a  promise  to  pay  upon  a  specific  condition,  that  the  payment  is  demanded  "I^^j* 
at  a  particular  place,  the  variance  is  fatal. 

a  Trecothick  V,  Edwi.v.  M.  T,  181G.  K.  B.  N.  P.  1  Stark.  468.  OrifthB 

The  whole  of  a  note,  except  the  names  of  parlies,  sum,  and  date,  was  print- place  o( 
ed;  and  at  the  bottom  was  also  printed,  "  At   Barclay,  Frilton,  and  Co."     In  payment  bo 
an  aclioQ  against  the  maker,  a   question  arose,  whether  it  was  incumbent  to P""'"*  »' 
prove  a  special  presentment;  end  Ijord  Ellenborovgh,  C.  J.  ''^''' •'"'' '^  ^"^i  thl  n"o'iB 
aince  the  stipulation  for  payment  at  a  particular  place  being  printed  was  to  be 
considered  as  a  part  of  (he  note,  having  been  made  at  the  same  time, 
SiuvDERsoN  V.  JunoE.  E.  T.-1795.C.  P.  2  H.  Bl.  509;  S.  P.  Price  v. 

Mitchell.  E.  T.  1815.  C.  P.  N.  P.  4  Campb.  QOO.  S.   P.  Richards  v. 

MiLsiNGTON.  Holt.  N.  P.  364.  n.  Bm  if  tb* 

A  note   made  payable  at  the  foot  of  it  "  at   the  plninlilTs  hanking   house,"' memo ra a 
was  indorsed  to  (hem,  and  when  it  became  due,  (he  maker  having  no  effects  in  duni  nt  the 
their  hands,  they  wrote  to  one  of  (he  indorsers  (o  say  it  was  not  honoured,  and  [  443  } 
aflerwards  brought  an  action  against  him;  but  it  appearing  that  they  had  made  '<>o'  *>"  "" 
no  demand  on  the  maker,  they  were  nonsuited.     On  showing  cause,  however,  ^^^V*' 
against  a  rule  for  a  new  trial,  the  Court  held,  that  it  waa  no  part  of  the  con-  ^^(  ,^g„ 
tract  in  this  case,  that  the  note  should  be  paid  at  the  house  of  Suunderson  and^  not  meo 
Co.,  and  that  was   not  necessary  to  be  stated   in   the  declaration;   and  (hat  itiial. 
vas  not  sufficient  to  present  the  note  where  (he  maker  made  it  payable  ;  and 
aa  the  persons  at  whose  house  it  was  made  payable  were  them^^elves  the  hold- 
ers, it  was  sufficient  for  them  to  refer  to  their  books,  and  see  whether  they  had 
effects  in  hand;  and  a  new  trial  was  granted. 

4.  BuTTEKWORTH  v.  LoBi>  Le  Dkspbncer.T.  T.  1814.  K.  B.  3  M,  4^S.  150. 
S.  P.  Ee.'jsoh  v.  White.  4  Dow'uRep.  334. 
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[nsnaeiion      Pnyce  agaiasttho  maker  on  a  nole  payable  at  the  house  of  White  and  Co. 
against  (ha    ^  presentment  at  Wright's  and   Co,'s  was  slaled   in   the  declaration;  aod'it 

makot  ofu  ^^^^  alleged  nt  the  end  of  it,  that  the  defendant,  although  often  requested,  had 
b°"»t''iVe'  net  paid,  &C.;  but  there  was  no  special  allefraiion -of  non-payment  upon  tho 
home  of  a  preaenlment  at  Wright  atid  Go's  Defrndnnt  deiniirred  on  this  ground;  but 
third  pur  on  arpimcnt  liie  Court  was  elcar,  that  the  general  allegation  of  non-payment 
son,  it  is  Bidlicienlly  nc;;ativcd  any  payment  at  Wriijhl  and  Crt.'a.  Lord  EllenboTough. 
not  none*  q  j  ohaerveJ,  if  it  were  necessary  that  there  should  be  a  specific  refusal 
■iMe  in  tha  '"  "  g'ven  foiiii,  or  by  some  positive  at-t,  it  might  be  argued,  that  this  general 
■  decluraiiQa  refusal  would  not  be  good;  but  a  refusal  need  not  be  by  an  affirmatiTe  act. 
a  epecial  The  not  paying,  which  is  only  a  negative  act,  or  shutting  the  door  is  a  refusal. 
rafusj!  All,  therefore,  that  is  necessary,  is,  that  there  should  be  a  special  request;  and 
iheie,  pro  here  a  special  request  is  averred.  In  Saunderaon  v.  Bowes,  (14  East.  600.) 
\idBd  a  [jie  ^^  ^^1^  \ia]ii,  that  we  could  not  infer  a  special  preseutmeut  from  the  allegatioa 
■ndreanaatof  a  general  refusal.  Judgment  for  plainlifs. 
to  pay  at  See  7  Ea<l.  334;  Doug.   675;  3  Taunt.  397;  5  id.  30. 

ihap^nica  5.  Esoxv.  Rossr.LL.  H.  T.  1816.  K.  B.  4  M.  &  S.  605. 

lar  plane  bo  _\t  {j,e  [jollom  of  a  promissory  note  was  written  "At  Messrs.  Brown  and 
tli'T''r"J  Co.'s,  Bankers,  London."  In  slating  the  note,  in  an  action  brought  thereoo> 
lioV  wirii'"  "'S  declaration  alleged  that  the  defendant  made  the  note,  and  thereby  promio- 
thB  genaial  ed  to  pay,  i^c.  and  made  the  same  pnynbte  and  to  be  paid,  lurceording  to  fhe  tenor 
refuK:)!  10  and  effect,  at  the  hoiae  of  certain  persons  d,scriUd  as  Messrs.  Broten  and  Co. 
pay  at  ihe  Baid.'crs,  London.  On  rule  nisi  for  a  nonsuit  upon  another  ground,  the  Court 
end  of  the  thoj,ght  it  a  misdescription  of  the  note  to  state  as  its  import  that  it  was  made 
Gc  aro  ion  ppj,j|(||g  ^j  ^  particular  place,  for  as  Ihe  place  was  mentioned  by  way  ot  me- 
Thoash  moraodum  only,  ■  artd  not  as  a  part  of  the  contract,  that  was  not  its  import;  and 
wtierc  it      on  that  ground  the   rule  for  a  nonsuit  was  made  ahtiolute. 

woa  alleged  in  n  declaration  ilml  iKo  mnki>r  of  a  promissory  DOt^  mnde  the  lame  payable  BCeardiag  t« 
jis  tenor  and  efTecl,  at  a  ('articular  piaci.  and  ihal  direation  waa  not  on   the    iiutraiDKit  it- 
self, but  motely  nl  tho  fool,  it  was  held  th  I  there  waa  a  rmal  misdeecripjion. 
r  did  1     6-  Pansellv.  Wooduoffb.     Sittings  afler  Hilary  Term,  l8I8,afWest- 
Boi  where  minslor,  before  Abboll,  J.   MS.   Chil.  on  Bills,  6(h  edit.  254. 

it  was  mere  Payee  against  maker  of  a  note.  The  declaration  staled  that  the  defendant 
iy  slated  made  his  promissory  note,  bearing  date.  Sic, ;  by  which  said  note  the  defend- 
that  the  de  [inl,  three  lno^th^'  alicr  the  date  thereof,  promised  lo  pay  to  the  said  platntil),  or 
'""'I'""  order,  the  sum  of  lOJi.,  value  received,  and  made  the  said  nole  payable  at  Si, 
M^dnota"  Casilc-slreetllolbom;  and  then  and  there  delivered  the  said  note  lo  the  s«id_ 
payable  at  plaintlT,  by  mcnni.  Sic.  (stating  llie  liability  and  promise  to  pay  according  to 
B  particuliir  the  Icnor  and  c"ecfof  the  nole,  but  not  averring  any  presentment  for  payment.) 
pliici>,  a  The  place  of  payment  was  not  mentioned  in  the  body  of  the  note,  but  only  by 
contrary  wav  of  memorandum  at  tho  bollom;  whereupon  it  was  contended,  on  the  au- 
rale  waa  thority  of  the  above  case  of  E.<[on  v.'Russell,  that  the  first  count  was  open  to 
prevail  *.''^  objoction  of  variance;  but  Abbott,  J.  overruled  the  objection.  In  Easter 
term  it  ivns  moved  for  a  rule  for  a  new  trial,  or  in  arrest  of  Judgment,  on  th» 
So  if  n  notefffoand  that  the  nole  given  in  evidence  varied  from  the  special  statement  of  it 
be  made  in  the  declaration,  and  that  that  statement  importing  a  special  place  of  pay- 
payable  Bi  mcnl,  the  count  was  bad  for  want  of  an  avprment  of  presentment.  But  thft 
°  ')?"u*''''  Court  held  that  the  declaration  did  not  import  any  special  or  limited  promise 
banker^ii  '^  pay  nt  a  particular  place,  and  that  this  case  was  distinguishable  from  Eson 
hinuolf  iheV-  Russell. 

holdor.iiU  1.  S.wNOF,Rsovv.  Judge.  E.  T.  1795.  C.  P.-2  H.  Bl.  509. 

B  aaaicient  Action  on  a  promissory  nole  madc'payahle  at  the  plaintirs,  lo  whom  it  had 
praatat  been  indorsed;  when  it  became  due,  Ihe  maker  having  no  eiiecis  in  their  hands 
men  ,  i  e  jj^gy  wrolc  lo  one  of  the  indorsers,  to  say  it  was  not  hgnoured,  and  afierwards 
his  booka  brought  an  action  against  him;  but  on  its  being  contended  that  there  was  no 
to  aacertjin  proof  of  a  demand  on  the  malcer,  tlicy  we  re. nonsuited.  On  showing  cause, 
wheihar  lie'iiowever,  against  a  ride  for  n  new  trial,  the  Court  wore  of  opinion,  thai  it  waa 
h"  efTecta  sufficient  to  present  the  note  where  the  maker  made  it  payable;  and  as  tho 
persons  at  whose  house  it  was  made  payable  were  themselvea  the  holders,  it 
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was  TOOUgh  for  them  to  refer  to  their  booka,  and  see  whether  Hiey  had  eflocts  in  hj-  ^ 
in  hand.     A  n«w  (rial  was  accordingly  granted.  r" /i,'  n 

(c)  By  trfoiH  lo  be  made.  jX  ,^ 

A  presentment  should  be  made  by  the  holder  of  a  bill  or  note,  orjiy  his  au-  ^^^^  ''g^^  ^f 
thoriscd  agent;  see  1  Esp.  1 15;    10  Mod.  236.  the  hours 

14)  To  whom  to  be  mad^.  of  hu«ne« 

The  presentment  should  be  tnade  to  the  person  on  whom  it  ia  drawn;  Polh.  lo  a  penoa 
pi.  129.  But  it  is  not  necessary  that  the  demand  should  be  personal;  see  5  oCa  puiica 
Esp.  265;  2  Esp.  Sl^;  2  Show.  235;  it  being  sufficient,  we  have  seen,  to  ["n_"V'^ 
make  it  at  Ihe  house  where  made  payable,  or  to  the  acceptor's  or  maker's  eiomple,  a 
agent,  who  has  been  used  to  pay  money  for  him;   12  Mod.  242.  bsnker,  in 

[e]  At  what  time  of  Ihe  day  lo  be  made.  *  placo 

1.  Parkehv.  Gobdo.-j.  E.  T.  1806.  K.  P.  7  East.  385;  S.  C.  .^  Smith.  Rep.  "horeby 
353;  S.  C.  6  Esp.  41.  '^^  ;''^™'' 

A  drawee  of  a  bill  of  exchange  accepted  it,  payable  at  D.    and  Ca.'s  his  penoni  of 
bankers.    At  the  part  of  the  town  where  D.  and  Co.  lived,  bankers  shut  up  at  that  dea 
aix  o'clock.      The  bill  was  not  presented  for  payment  until  aHer  sis,  when  the  cripllon  bs 
shop  was  shut  up,  and  the  clerks  gone.    In  an  aclian  against  the  drawer.  Lord  gi"  ■'"' 
Ejlenborough  held  thnt  this  was  not   a   good  prejenlmenl,  and  nonsuited  the'"'?®*'" 
plaintitf;  and  on  a  motion  for  a  new  trial,  the  Court  held,  that  if  a  party  took  ,igigj|,(,n„ 
an  acceptance  payable  at  a  banker's,  he  bound  himself  to  preent  Ihe  bill  dur-  j,  ininlEci 
jng  the  banking  hours,  and  therefore  rule  refused.     Lawrence  and  Le  Elanc,  eni. 
Jb.  said,  the  holder  was  not  bound  lo  lake  such  an  acceptance;  and  see  anie,  Aad  ii  hai 
«9.      SeB2H.  lil.  509;  4  id.  110;  2  Stra.  1195.  been  n 

2.  Elford  v.  Teed.  H.  T.  1313.  K.  B.  1  M.  &  S.  28.  """'^J  ^» 

The  drawee  accepted  a  bill  payable  at  his  bankers,  A.  B.  and  Coi     The  .'"^Tno  in 
only  evidence  of  a  presentment  was  by  a  notary's  clerk,  between  half  after  sii  ferance  U 
and  seven  in  the  evening.'     The  banking  house  was  Ihen   shut,  and  the  an-  lobedrawa 
awe r  at  the  private  door  was,  "no  orders."     Ijord  Ellenborough  allowed  from  i be 
plaintiffs  to  take  a  verdict,  with  liberty  to  defendant  lo  move  lo  enter  a  non-  <:ifcum 
suit.     A  rule  nisi  had  been  obtained  to  set  it  aside,  and  on   cause   shown,  Ihe  '!^"f-'i|'!5 
Court  thought  this  presentment  loo  late;  that  it  furnished  no  ground  for  pre-  ■     „^gat 
Burning  that  Ihere  had  been  a  prior  presentment  by  the  holder,  within  the  gj  by  a  no 
banking  hours;  but  that  plaintiff  might  have  an  opportunity  of  proviug  such  a  tarj  in  tha 
presentment,  they  allowed  hira  to  have  a  new  trial  on  his  paying  the  costs.  «»oiiing, 
SeeMariu8,2dedit.  187.  that  illiad 

3.  HiiNRY  V.  Ly.v.  H.  T.  J8I4.  K.  B.  2  Chit.  Rep.  194.  S.  P.  GiRNEXT  v.  ^^f""''"" 
Woodcock.  M.  T.  1816,  N.   P.  1  Stark.  475.  "ented  wilh 

Per  Bayley,  J.  If  a  bill  of  exchange  is  presented  afler  the  usual  hours,  it  in  ihe  b^nk 

is  at  the  peril  of  the  person  presenling  it,  for  if  nobody  is  there  it  will  not  do;  iun  honra. 

but  if  there  is,  Ihen  it  is  immaterial  at  what  lime  it  is  presented,     See   I     t  446  ] 

Starkie.  475.  But  iba  pre 

4.  B4RCL.1T  v.  Hailet,  M.  T.  1810.  N.  P.  2  Camp.  527.  "u'lTont 

Jlwanpiil  against  the  drawer  of  a  bill  of  exchange  accepted  by  A      It  ap-  "f  ,ha  "n^i 
peared,  at  eight  o'clock  in  the  evening,  the  day  the  bill  became  due,  it  was  hoan  is 
presented  at  A,'s  house  for  payment,  and  the  answer  received  was,  that  A.  was  CDniidered 
a  bankrupt,  and  had  removed  lo  another  part  of  the  town.     Defendant  alated  good,  if 
that  a  person  was  engaged  to  take  up  the  bill,  who  attended  from  nine  in  the  '^^^  **  " 
morning  until  four  in  the  afternoon,  but  no  one  presented  it;  he  therefore  !"?,  n"a(^ 
contended  that  eight  in  the  eveninj  was  an  un<=easonable  hour,  and  insufficient  vihorefu 
to  charge  the  drawer;  but  Lord  Ellenborough  said,  it  was  not  an  improper  (;i  pay 
time  to  present  a  bill  for  paymcut  at  the  house  of  a  private  merchant,  it  would  menl. 
be  otherwise  wilb  bankers,  who  have  stated  hours  for  business. — Verdict  for 
plaintiS.  The  precn 

{_/")  In  vjfial  manner  lo  be  madt.  ding  mle* 

HiTWARD  V.  B.4NK  OF  E-iGLAND.  E.  T.  n22.  K,  B.  1  Stra.  550.  Wk^  on 

•  So  where  n  bill  ii  payable  at  a  bnnkera.  a  preaBnlniBDl  lo  their  clerk  at  the  elearing  'j'  ^"^  * 
boue  iiaafficienl;  Robsoa  V,  Waugh,  2  Tauni.  eeS;abiidgedante,  vdL  ill.  p.  S6B.  8.  ?''"*■■* 
P.  BeVBold*  V,  CbBtUs:  3  Camp.  C90.  omt  at  tba 
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priTBiB  The  plaintiir  kept  cash  at  the  Bank,  and  paid  in  a  banker's  note.     The 

house  ofB  runner  to  the  Bank  left  it  the  next  morning  at  the  bankcr'd,  and  called  for  1h« 
•veo  oiV  ""'"^y  i"  'he  afternoon,  but  in  the  interval  the  banker  had  atopped;  and 
in  lbs  eien  though  thi^  appeared  lobe  the  usuni  practire  at  ihe  Tank,  King,  C  J.  said, 
ing,  \a  uitfi  it  was  dangerouB  lo  enficr  persons  to  deal'  with  notes  in  that  manner,  and  that 
cieot.  the  plaintili'  was  entitled  to  recover;  but  he   directed  the   jury  onlj'  to  aeseM 

On  present  (he  daRieses  for  the  composition  the  bankers  had  actually  paid, 
nienl  fur  ^(^j    WlTH  REFEBENCB  TO  TUB  ACTUAL  payment  of  a  DILL  OR  NOTE. 

i^i' bill,  »a  '3'-  To  WHOM  IT  IS  TO  BE  MADE. 

lex  paid,  (a)  In  ptneral. 

■hoaldaot        Payment  should  be  made  to  the  reol  proprietor  of  the  bill;  Poth.  pi.  145-3; 
be  left.         or  to  some  person  authorised  by  him  to  receive  the  money.    See  1 1  East.  140. 
(b)  If  Ihe  holder  be  an  infant. 
If  the  holder  of  a  bill  or  dote  be  an  infant,  payment  should  be  made  to  his 
f^ardiao.     But  it  seema  that  the  payment  to  him  himself  is  good,  it  being 
presumed  heoeficial;  Poth.  pi.  IGfi. 
C  417  ]  (j.)  ]f  ,ft(  kohUr  be  amrried. 

Ifa/eme  covert  he  the  holder  of  a  bill  or  note,  payment  should  be  made  lo 
the  husband;  See  Connor  v.  Martin,  I  Stra.  516.  abridged.  Barlov  v.  Bish- 
op, I  East-  432;  S.  C.  3  Esp.  266.  abridged,  ante,  35. 
{d)  If  the  h-lder  die. 
Upon  the  death  ofthe  holder  ot  a  bill  or  note,  payment  should  be  made  lo 
hia  personal  representative',  see  Allen  v,  Dundas,  3  T,  H.  125. 

(e  )  Ijihe  holder  become  bankrupl.      See  ante,  vol.  iii.   p.  715. 
If  the  holder  of  a  bill  or  note  become  bankrupt,  payment  should  be  made  to 
his  assignees. 

(/)  If  the  holder  become  insohtnj. 
Payment  of  a  bill  or  aote  lo  an  insolvent  is  valid,  providing  the  debtor  be  ig- 
norant of  the  insolvency;  Bayley  on  Bills,  258.  4th  edit, 
3d.  Bt  whom  it  is  to  se  mide. 
Of  payment  by  bankrupts,  seeonfe,  vol.  iii.  p.  720;  and  pori,  division,  Psy- 
ment;  mpra,  Protest. 
3d.  At  wiIat  time  to  be  made,  and  of  its  eeino  made  before  bill 

If  B  party  liable  on  a  bill  or  note  pay  it  before  it  has  become  due,  he  does  it 
Bthisoivn  peril;  Marius  p.  31.  41h  edit;  for  where  a  banker  paid  a  lost  check 
to  a  stranger,  before  it  had  arrived  at  maturity,  the  banker  washoldca  liable  to 
lion  Ilrihs  P"y  '*  °*"  "8*'°'  ^"y'^y  on  Bills,  2G0.  4lh  edit. 
„l„,  (,f  4th.  In  what  manner  to  be  made. 

coioin*  1.  Da  Costa  V.  Cole.  T.  T.  1688.  K.  B.  Skin.  372. 

foreign  A  bill  of  exchange  was  drawn  in  Oporto,  for  1000  mille  rtti,  dated  6lh  Au- 

.ewteaftor  gu^t,  payable  50  days  after  sight.  Upon  the  Mlh  of  August,  ihe  King  of  Por- 
ibe  '*"""  tugal  lessened  the  value  of  the  mille  ree»  20/.  per  annum.  On  the  question, 
pavabia  whether  the  bill  or  note  ought  to  he  paid  Recording  to  Ihe  current  value  at  the 
ibero,  hu  '■"<»  the  bill  was  drawn  or  became  payable,  Holt,  C.  J.  ruled,  that  the  bill 
no  •iiifci  ought  to  be  paid  according  to  the  ancient  value,  because  the  King  of  Porta* 
apon  tho  gal  cannot  alter  the  property  of  a  subject  of  England. 
amoantiha  3  Pollahh  v.  Herbies.  H.  T.  1803    C.  P.  3  B.  ^  P.  335. 

leoeiVa"  •Sstvmptii  on  a  promissory  note.      It  appeared  that  the  defendant,  previous 

r  448*  t  '**  *^^  French  revolution,  kept  a  banking  house  at  Paris,  where  he  was  ac- 
Aad  ifby  euatomed  to  receive  cash  from  penons  who  were  about  to  travel,  and  give 
ihe  lerm*  them  promissory  nofes,  similar  to  that  on  which  Ihe  present  action  was  brought, 
ofa  Dole  The  plaintitf  paid  cash  lo  a  certain  amount  into  the  house  of  the  defendant, 

tbo  boldoT  B|,(]  received  from  the  latter  Ihe  following  promissory  note.  "  At  seven  days 
haiiihsop  after  sight,  according  to  agreement,  I  promi.se  to  pay  lo  the  order  of  Mr.  John 
j"°  °ij  ei  Carter  Pollard,  (he  sum  of,  ^c.  with  interest  a<rrcod  for,  at  the  rate,  &c.  value 
iber  ai  (ho   received,"  expressed  to  be  made  "  by  procuration  of  Sir  John  Herries,"  and 

ClacsnliarB  made  payable  as  above,  in  Paris,  or,  at  the  choice  of  the  bearer,  at  Dover,  or 
wiwmsdo  at  the  defendant's  house  in  London,  according  to  the  course  oi  exchange  upon- 

i:.,::.:,7odovGoOl^Ic 
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Paris."     At  tke  lime  the  note  was  presented  in  London  for  payment,  the  di-  "  "'"^^ 
net  exchange  between  London  and  P^iris  hnd,  on  aoooiint  of  the  war,  censed ;  ^"^^.J^    - 
but  a  mean  oroltlaining  (he  eschnnge  Trom  Parif  wasHtill  open  thrniigh  llam-  gxchonge, 
.burgh,  which  course  had  beeo  adnptod,  and  iho  num!»er  oriivrca  Tournots  for  teiweeri 
wttich  the  note  was  given,  Tar  exceeded  in  value,  through  that  channel,  their  ihai  plnce 
respective  worth,  when  the  dirgct  e<chan{!o  closed.     The  defendant  consider-  fcnnoiher, 
tog  that  the  piaintii  ought  to  confine  hid  demand  to  tho  nite  ofeschanjte  when  J^j^,""^^" 
the  direct  course  terminated,  paid  into  Court  a  sum  to  Ihiit  amount    The  jury  being  paid 
foua.d  for  the  plainliT  for  the  amount  ofthe  note  with  the  exchnnge  gained  !>y  ,ocofding 
the  course  of  HamUurgh,  subject,  however  to  the  opinion  of  the  Court  on  the  lo  mch 
shore  facts.      Lord  Anvanlttf,  C.  J.     This  question  must  be  decided  on  the  course  of 
«aii3tructioa  to  be  given  to  the  words  "  au  coiira  d'uaance,"  the  terms  in  which  eichinso 
tho  defendant  engaged  the  nolo.     The  defendant's  counsel  has  assumed,  thai  ".'g^'ihem 
when  the  note  was  made,  the  parties  contemplated  only  the  direct  exchange,  g,  ,1,^  ,)^g 
and  has,  on  those  grounds,  contended,  that  as.  at  the  time  of  presentment,  no  when  tlia 
exchange  wichia  those  terms  existed,  the  plaintill  is  only  entitled  to  tho  amount  note  he 
of  the  Itvres,  with  exchange  after  tho  rate  existing  at  the  time  of  its  inlerrup-  comes  dii«. 
tioD.      These  arguments  are  at  first  plausible,  and  we   were  at  first  inclined  to 
adopt  them-  but,  on  considering  the  terms  in  which  the  note  is  conceived,  we 
BTfl  of  opinion  that  the  defendant  bound  himself  to  pay  the  note  wilh  exchange, 
according  to  the  rate  existing  at  the  lime  of  prexentment.     It  is  true  that  the 
exchange  being  in   its  nature  fluctuating,  the  defendant    may,  by  intervening 
circumstances,    affecting   its  rise  or   fnll,   sustain  considerable  inconvenience, 
or,  on  (he  contrary,  be  much  benefited  by  the  delay  ofthe  plaintiff  in  present- 
ing the  note;  as,  in   the  event  of  a  depressiou  in  the  rate  of  exchange,  (he  ^".^^"^ 
defendants  had  the  opportunity  of  making  an  extensive  per  cenlage  for  a  very  i,ai,ieD  (hat 
inferior  return.      Judgment  for  plaintiff.      See  5  T.  R- 37.  '   >  hanl^er 

3.  RossBi.  V  H.tNKBV.  M.  T.    1794.  K.  B.  6  T.  R.  12.  who  bore 

A  special  action  disclosed  on  the  case  as  follows-,  that  (he  defendants  were  ceived  bitli 
bankers  in  London,  and  the  plaintiifs  their  customers  in  the  country,-  that  the    r°  jja'i"* 
plaintifls  had  delivered  to  the  defendants,  three  bills  of  exchange,  in  order  that    L  '^'^^  J 
the  defendants  might  procure  payment,  ofthe  sums  therein  mentioned;  the  de-  JJ^n,  f„ 
fendants  accordingly  presented  the  bilU  for  payment,  and,  instead  of  receiving  payment, 
the  amount  in  cash,  took  a  check  draivn  upon  a  banker,  and  delivered  up  ihe  and  who 
bills;  the  check  being  dishonoured,  the  plaintiTbrnught  this  action  against  de-  lakes  in 
fendants,  at  the  trial  of  which  it  was  contended,  that  the  defendants  had  been  f/')'''"^"' 
guilty  of  negligence  in  giving  up  the  bills  for  the  check  without  ascertaining  iis  ,or'scheclt 
validity.*    For  the  defendan's  it  was  urged,  that  they  had  been  guilty  of  negli-  which  ii  af 
gence.  inasmuch  as  it  was  tho  ordinary  course  of  business  and  tho  custom  of  lerwarda 
merchants;  and  Lord  Kenyon  entertaining  the  same   opinion,  the  plainCiilH  dijliononr 
were  called.     On  motion  to  set  aside  the  verdict,  the  Court  refused  the  rule.      '*''  **  '','* 
5to.  What  receipt  to  he  taken.  churged.' 

1.   SiloLEt  V.  Walsbt.   M.   T.  naU.  K.  B.  N.  N.   Pnnke.  25.  j^  general 

Action  on  a  bill  of  exchange.  To  prove  payment,  the  hill  was  produced,  receipt  dq 
which  had  a  receipt  on  the  back  of  it,  v.s  being  paid  lo  a  person  who  was  at  [ho  hnck  of 
.  that  time  (he  holder  of  it.  Lord  Kenyon,  C.  J.  held  that  the  receipt  on  the  s  liili  i« 
hack  of  Ihe  bill  was  pritnn  fiicie  evidence  that  i(  had  been  paid  by  the  Bccep-  pfini"  Tacie 
tor;  he  said  it  is  advisable  in  all  cases,  when  payment  is  made  by  a  drawer  or""'?*""'' 
iadorser,  for  the  holder  t6  state  in  the  receipt  by  whom  it  was  paid-  1,,^^  „j§ 

2.   Pfiel  v.   Vasbatbnbero.    Lent.  Ass.  J8I0.   K.  B.   N.  P.  2  Campb.  440.  hythaac 

Several  hills  of  e.Tchangc  were  produced,  receipted  in  the  usual  form;  but  it  eaplor-t 
not  appearing  by  whom  the  receipts  were  written,  Lord  Ellenborough,  C.  J. 
was  of  opinion,  that  the  receipts  were  not  proof  of  payment,  unle.-is  it  could  he  But  i^mnti 

•  Marina  21.  aava,  the  lioMorougtH  not  to  give  Dp  lite  bilJ  Dolit  tho  draft  lie  pnid.   And  ,  '.*  '°'*','i,- 
in  a  lata  case  at  Kisi  Prius,  it  was  con*idrred,  that  the  drawer  nnd  indorsers  ofo  l>itl  would  1°    V    '■" 
be  discharged  by  the  holders  tattinft  a  cheek  rrom  and  deliveiing  np  ihc  liilt  la  ihp  nccepl-  "^"O"*^"' 
or,  in  easB  tba  check  he  not  paid,   Becanae  the   diawcr  and  indoisers  have  K  right  to  inaiiil 
oa  the  piodactioaof  tbfl  bilt,  aad  to  have  it  delivered  sp  on  payment  by  them,'  Chiuv  on 
Billa,  287.  6lh  adit. 

t  Wtuob  naed  not  be  atainped,  like  other  receipts;  44  Geo.  8.  e.  9S.  aeh.  A. 
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ing  ofii   ■    BhowD  that  they  were  in  the  hand-writing  of  the  plaintifT,  or  some  other  pet^ 
tT'iTi"  d"''  ^^^  authorised  to  receive  payment  of  the  bills,   it  being  ponsible  (hat  the  re- 
mand°DaT    '^'''P"  ™'g''t  be  wrjlten  cm  the  bill  wilhout  the  plnintifT'a  privity. 
mnl.  6th.  PAVME^T  sitra  rROTEsr. 

After  a  foreign  bill  had  been  protca'cd  for  non-payment,  any  person  may  paj 

it  (under  protest)  for  the  honour  of  the  drawer,  or  of  an  indorser;  and  he  19 

r  450  1  entitled  tu  demand  repayment  not  only  from  the  person  for  whose  hononr  he 

made  the  payment;  fieawes.  pi.  50.  2d  edit.;  but  from  all  other  parties  who 

would  have  been  liable  to  that  person;  Benwcn  pi.  57.  2d  etlilion. 

.     (D)    With  REFEKENCF.  TO  REFfNDINO    AFTER    P4VMENT  OF  *  BILL  OR    KOTE. 

1.   Price  a.  Nealb.  M.  T.  1762.   C.  P.  )  Blac.  390;   S.  C.  3  Burr.  1364. 
A  boon  fid«      This  was  an  action  for  money  bad  and  received  to  tho  plaintiff's  use.     At 
holder,  not  the  trial,   it  was  proved  (bat  "a   bill  of  exehange  for  40f.  was  drawn  in  tba 
EDUtjF  of      name  of  one  Sutton  upon  the  plaintif,  payable  six  weeks  aRer  date  to  one  Rir- 
noi  in  BtDo'''''8'"  thai  thta  bill  was  negociated,  and  afler  passing  through  several  hands, 
nl  atHat  ra  ^"^  b'  I"^'  indorsed  to  (he  defendant  for  a  valuable  consideration.      When  the 
ceiriog  pay  bill  became  due,  the  plaintiff  having  notiqe  of  it,  sent  to  the  defendant,  and  took 
nient  be      it  up.     Afterwards,  "  another  bill  was  drawn  upon  the  plaintiff,  in  the  name 
compelled^  of  the  said -Sutton,  in  favor  of  Ruding,  for  40I-,  payable  six  weeks  afler  date." 
This  bill  was,  in  like  manner,  negocialed,  and  being  presented  for  aeceptance, 
(he  plaintitl'duly  accepted  it  by  writing  on  it  ^'  Accepted,  John  Price."     Tho 
bill  being  so  accepted,  was  anerwards  indorsed  to  the  defendant  for  a  valuable 
consideration,  and  lef\  at  his  bankers  for  payment,  and-was  paid  by  the  plain- 
tilT,  and  taken  np  when  due.      Both  these  bills  were  forged  by  one  Lee,  who 
was  aiierwards  hanged  for  the  forgcrv.     The  defendant  acted  innocently,  and 
bona  fide  withoni  the  least  privity  or  suspicion  of  (he  said  forgeries,  or  of  ei- 
ther of  them,  and  paid  the  whole  value  of  thnse  bills.     The  jury  found  a  ver- 
dict for  the  plaintiff,  subject  to  the  opinion  of  the  Court,  upon  (he  question,  viz. 
whethir  the    plaintiff,  under  the   circumstances  of  (he  case,  can  recover  back 
from  the  defendant  the  monev  he  paid  on  (be  said  bills,  or  either  of  them. 

Per  Cvr.  This  is  an  action  for  money  had  and  received  to  the  plaintiff's 
.use;  in  which  action,  the  plaintJIT  cannot  recover  the  money,  unless  it  be  . 
against  conscience  in  the  defendant  to  retain  it,-  and  great  liberality  is  always 
nltowed  in  this  sort  of  action,  l^ut  it  never  can  be  thought  unconscientious  in 
the  defendant  to  retain  this  monev  when  he  has  once  received  it  upon' a  bill  of 
exchange  indorsed  to  him  for  a  fair  and  valuable  consideration,  which  he  had 
bonn  fiit  paid  without  the  least  privity  or  suspicion  of  forgery.  Here  was  no 
fraud  nor  wrong.  Nobody  knows  the  hand'Wridng  of  the  drawer  but  the  plain- 
tiff. It  was  incumbent  upon  the  plainiilf  to  be  satisfied  "  that  the  bill  drawn 
r  451  1  "P°"  '"*"  ^''^^  '''^  drower's  hand,"  before  he  accepted  or  paid  it;  but  it  waa 
*-  '  not  incumbent  upoii  the  defendant  to  inquire  into  it.     The  plaintiff  made  no 

objection  to  the  bills,  at  the  time  of  pay  ing  thcni;  therefore;  whatever  neglect 
there  was,  was  on  his  side;  but  if  there  was  no  neglect  in  the  plainti^  yet 
there  is  no  reason  to  throw  olf  the  loss  from  one  innocent  man  upon  another 
innocent  man. — Poitea  to  the  defendant. 
Tha  holdar  (^)  With  beferb.-(ce  to  the  effect  of  a  partial  patmevt  of  a  bill 
ofabill.it  OR  note. 

hu  baea      1.  Baco.v  y.  Searles.  M.  T.  178B.  C.  P.    1  H.  Bl.  88.     S.  P.   Pierso.v  t. 
■"id.  is  on  •  DuXLOP,  Cowp.  571. 

|y  eatiiled        ^he  indorsee,  after  having  received  part  of  (he  contents  of  a  bill  ofe.Tchange 

Jve  aOer  a      *  ^"^  ""'  PO"Oi>.  nnder  a  mis.ipprehensbn  of  fBcls  pay  n  bill  which  he  nna  nnder  no 

partial  pov   '"?"'  '>l''"g''ti''a  ^°  discharge,  m  wlieia  the  person  whom  he  pn;d  had  iieen  guilty  of  Inlch- 

niBnl.t  ^''  wl'io''.*""'  the  bill  floi  been  paid,  niighi,  in  an  nciion  brongbl  upon  it,  have  been  a  suf- 

Rciant  groand  ofder^nCE,  he  may,  it  hna  been  eaid,  if  prejudiced,  recover  back  the  money 

ChjlEeld  V.  Paiton,  cited  Chil,  on  Bills,  6lh  cdil;  yot  Trooi  ihu  ra«e  orBilbie  1.  Lnmlfcy, 

2  Eul.  4E3;  and  aee  post,  4SI-2.3-4;  it  nppeara  thai  money  pnid  by  one  koowing  all  the 

nnol,  nnlem  ther'^  bsa  been  deceit  orfraad  oa  the  part  of  tbe  holder.   Se* 


poll,  lit.  money  iiia  and  re 
a  pataon  who  boa  teeeiTsd  a 
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from  (he  drawer,  broueht  this  action  againat  the  acceptor,  when  the  questina 
was,  whether  he  coultTclaini  more  than  the  residue  from  the  ucceptor.  It  was 
argued  for  the  holder,  that  he  ahoiild  stand  as  trustee  for  drawer,  aa  lo  that 
pan  which  he  had  received,  to  avoid  circuily  of  actiun.  Sed  per  Cur.  The 
pti/meni  by  ihe  drawer  ia  a  recall  pro  tnnlo  of  the  order  to  |)fiv,  and  the  con- 
trary doctrine  would  open  the  way  to  great  mischief,  cspccialjy  in  the  case  of 
accommcKiation  billa. 

2.  JoHNso.v  V.  Kbsmon.  E    T.  I76j.  C.  P.  2  Wils.  262. 
The  defendant  drew  a  bill  for  1000!.  In  fnvour  of  A.  D.  or  order,  and  A.  B.  Boitbisdoo 
indorsed  it  to  the  plaintiff.  A.  B-  paid  the  plain(iT232/.  oolwilhstanding  which  ^"^'j^*^'", 
be  took  B  verdict  against  the  defendant  for  the  whole  1  (X)Ol.     Upon  showing  ^^^ji  \     j 
canse  why  there  should  not  be  a  new  trial,  the  Court  observed  ;  we  think  it  is  or  decinioa. 
■  plain  case  that  the  plaintiff  haa  a  right  to  recover  Ihe  whole  of  the  money. 
Suppose  A.  B.  had  paid  the  whole  1000(.    to  tho  plaintiff,   and  A.  B.'a  name 
had  not  been  struck  out,  and  on  action  brought  in  plsintiff^s  name  against  the 
defendant,  it  could  not  have  been  said  that  Ihe  action  was  untenable.* 


XV.    RELATIVE  TO  THE  NOTICE  OF  THE  DISHONOUR  OF    [462] 
A  BILL  OR  NOTE  ;  OF  THE  PROTEST  AND  NOT[NG  ;  AND 
OF  THE  ACTS  OF  THE  HOLDER,    WHEREBY  THE  PAR- 
TIES TO  A  BILL  OR  NOTE  MAY  BE  DISCHARGED. 

lat.  Notice  oy  the  dishosoub. 
[A]  As  coxcERva  the  bight  of  the  acceptor  or  maker  to  notice. 

(o)    Wken  reqnitile,  onrf  consfqucTi-'e  of  omiltini;  lo  i;ire.  Ths  inah«r 

1.  PeiRSE  V.  Pemberthy  a.vd  others.    T.  T.  1812.    N.  P.  3  Camp.  261.  of"  ?'<"«» 

ActioD  ngninst  makers  of  a  promissory  nole,  payable  at  Ware's  and  Co.,  ""^  hl*"'i 
bankers.  Defence,  no  notice  of  dishonour.  It  u  as  contended,  that  had  it  been  ^  particular 
a  bill  of  exchange,  the  defendants  were  clearly  enlilled  lo  notice  of  difihonour;  pijcB,  ia 
utd  for  the  same  reason  they  were  in  Ihis  case,  though  the  form  of  ihe  inslru-  nnt  cniiiled 
ment  might  be  di.ierent.  But  Lord  EUenborough,  C.  J.  entertaining  a  dif- '"  ao'if^B  of 
ferent  opinion,  a  verdict  was  given  for  the  plaintiff.  dUhonout. 

2.  Treacber  v.  HiNToy.  E.  T.  1821 .  K.  B.  4  B.  ^  A.  413. 

Thia  was  an  action  by  the  indorsee  of  a  bill  against  the  acceptor,  by  whom  " °'o,  (," 
it  had  been  accepted,  payable  at  a  particular  place.      PlaintilT  proved  Ihe  ac-  gnch  ■  bill 
ceptance  and  presentment  at  tho  particular  place  ;  but  there  being  no  notice  even  before 
lo  defendant  of  the  hill's  dishonour,  Ihe  plaintiff  was  nonsuited,    with  leave  to  the  1  &  3 
move  to  enter  a  verdict,     A  rule  niii  had  been  obtained  forihat  purpose.    The  *"*"*■  *"■ 
Court  thought  the  notice  not  necessary,  and  observed.     The  acceptance  is  not  J*"J"„  * 
a  chock  upon  the  banker.      It  cannot  lie  declared  upon  as  a  check,  bu^nnly  as  banken  tiii 
a  bill  of  exchange   accepted  by  the  defendant.      An  acceptance  payable   at  a  ngenis  by 
banker's  is  substantially  a  statement  by  Ihe  acceptor,  that  that  is  the  place  at  making  the 
wbich  payment  will  be  made  by  himself,  his  banker,  or  his  agent,  and  it  is  the  'j'"  P^y 
daly  of  the  acceptor  to  take  care  such  payment  is  duly  made,  and  by  a  perusal  jj'*  "'  '*'•'' 
ef  his  account  kept  with  his  banker,  he  may  pt  all  limes  asccrlain  what  bills    """' 
have  beeu  paid,  and  what  dishonoured. — Rule  absolute.     Sec  7  East.  3t!^  :  1 
M.  &  S.  28. 

3.  Smith  v.  Thatcher.  H.  T.  IB?!.  K.  B,  4  B.  &  A.  200. 

Aclionby  plainlilf  as  drawer,  against  defendant  as  acceptor,  of  a  bill  forSOOt,  Thoogh 
at  two  months,  accepted,  payable  at  Messrs.  Coutts's  and  Co.     There  was  no  ''■'*  '>■'• 
proof  of  notice  to  defendant  of  dishonour,   but  proof  thai  ollhoush  defendant,  [^"jout'icd' 
when   the   bill   was  drawn,   had   a   balance  of  lOOi.   in  Ihe  hands  of  Messrs.  n„|e^  it^   ' 
Coutts  and  Co.  yet  that  balance,  nt  the  lime  when  the  bill  became  due,  was  coold  be 

beielap  which  nouU  have  boea  atailabte  if  Ihs  aclioa  had  been  brougbt  ngjilitdt  the   nc-  ■hoivn  Ibat 
nplor  hlmielf;  Redihaw  t.  Jackson,  1  Campb.STS.      And   if  upon  a  bill  hecnming  due, 
the  part;  to  it  rgque.<t)  another  to  pay  the  amooiit  out  oT  a    pailicular  Tur.d,  and  lite  latior 
■graea  lo  compl;  with  thai  request,  in  conasqnence  of  which  thj  holder  gives  up  lh«  bitl, 
ha  will  be  anlitled  to  seek  for  pajnianl,  oat  of  Ibe  fund,  in  purduinca    oC  the  agreemeol; 


is  itated  to  haie  considered  the  caM  tna 
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[  453  1  reduced  to  401.  Bayley,  J.  was  of  opinioD  that  tho  derendant  was  not'entitled 

the  accep     lo  notice  of  the  dishonour  of  the  bill,  and  the  plaintiff"  obtained  a  verdict, 

torahadoot  Rule  ^—  („  g„,^,^  „  nonauit.      It  was  eonleiided,  that  according  to  the  case  of 

folu^'in  the  Orr  v.  Maginnis,  [post,  46 1.)  the  acceptor  having  had  effects   in  the  haads  of 

bttnkera'       Coulta  and  Co.    at  the  time  of  his  acceptance,  sudicient  to  discharge  the  bill, 

hands  lo      was  entitled  to  notice,  although  the  balunco  might  afterwards  shift  in  favour  of 

honoof  the  (he  acceptor.      The  Court,  after  observing  that  Ihe  principle  in  Orr  v.  Magin- 

nis  was  not  laid  down  with  sufficient  generality  to  apply  to  (he  case  before  them 

said,  It  may  be  vrry  duubtful  whether  any  notice  at  all  be  necessary  under  anj 

circumstances  ;  for  here  the   acceptor  having  appointed  a  special  place  for 

payment,  ma)"  perhaps  be  conaidered  as  having  made  Me^rs.  Coutls  and  Co. 

hia  agents  for  the  purpose  of  paying  the  bill,  and  then  this  refusal  to  pay  may 

be  considered  as  a  refusal  by  him,  in  wliich  case  no  notice  could  be  necessary 

At  air  events,  the  rule  in  thia  case  must  be  discharged,  the  acceptor  not  having 

had  elTeuts  in  his  hands  at  the  time  the  bill  bacams  due. — Rule  refused.     Se« 

I  T.  R.  405  ;  3  Campb.  3452. 

(B)    As  CONCERNS  TH£  RIGHT  OT  DRAWEE  AND   INDORSERS  TO  NOTICE.* 

,.  ,     .  (a)    Wken  rtqiii»iie,  and  tekaf  circunutancea  diipetite  itrilh  git-ing  notice. 

M  refuiTlo  '■   Bt-EaiRo  v.   Hirst.  M.  T.  1770.  K.  B.  5  Burr.  2670. 

honont  the        Action  against  Ibe  defendants  as  indorsers  of  a  bill  of  exchange.      It  appear- 

bill.tbe  hal  ed  the  defendants  indorsed  a  bill,  drawn  on  a  house  in  London,  to  the  plainlifT, 

der  must      who  sent  it  to  their  correspondents  in  town.      It  was  received   on   the  Slat    of 

B""  ""''^  March,  and  presented  on  that  day  for  acceptance;  but  the  house  upon  which 

Aual  within  ''  ^^  drawn  refused  lo  accept.      It  was  afterwards,  on  the  23d  of  April,   the 

a  reuona.     day   on  which  it  became  due,  presented  and  protested  for  non-payment.     No 

bis  time,  or  notice  was  given  of  the  refusal  to  accept  the  bill;  but,  on  the  29th  of  April, 

the  drawer  the  plaintiff* gave  notice  to  the  defendants,  that  the  house  in  London  had  refu- 

Knd  indot    g^j  ^^  pgy  ,[,g  ^■^^^^   g^j  that  it  was  returned  with  charges  of  protest.  Three 

"i^l^KWl'  •'"^^  ''''^''  "''^  notice,  one  of  the   defendants  called  on  the  plainti'i  at  Bradford, 

^    '  on  his  way  to  Leeds,  and  said  he  would  take  up  the  bill  as  he  returned;  but  on 

his  return  he  said,  he  was  advised  he  was  not  bound  to  do  it.     There. being  n 

verdict  for  the  plainlilT,  the  question  was,  whether  the  plRintitf,  the   holder  of 

the  bill,  could  recover  of  the  person  from  whom  he  received  it,  when  he  had 

(bus  nei;lccted  lo  give  him  notice  of  the  refusal  to  accept  it, 

Fer  Cur.     This  man  tendered  (he  bill  for  acceptance,  and  it  was  refused, 

1  454  1    ^"^  ^^  iiepl  it  three  weeks  without  giving  any  notice  of  such  refusal  to  accept. 

He  ought  tohiive  given  notice  of  lliis  refusal  and  not  to  have  concealed  il;  and 

bv  not  giving  notice,  has  taken  the  risk  upon  himself     The  indorser  of  the  bill 

is  imposed  upon:  the  person  who  neglec'.cd  to  give  Ihe  notice   ought  (o  suffer 

first.     The  qiieslion  is  not,  whether  he  was  obliged  to  present  it  for  acceptance. 

He  has  done  so,  and  it  was  refused.     There   is  no  difference  between  an  in- 

Hence         'i"'^  ''■"  ""^^  <>  foreign  one  il)  this  case.     They  are  both  now  upon  the  same 

-where  the     fooling. — PotUa  lo  the  defendants. 

^Irawerhiidi,  Ruckbr  v.  Hiller.  T.  T.  1812.  K.B.  16  East.  43;  S.  C.  3Campb.217. 
"'."^  ""^  In  an  nclion  by  the  indorsee  of  a  hill  against  (he  drawer,  it  appeared  (hat  the 

coodi'io  drawer  had  no  efiects  in  the  drawee's  hands,  but  ihofhe  had  shipped  goods 
thedrawce  which  were  onlheir  way  to  Ihe  drawee.  The  drawee  not  having  received  the 
. and  drew  hill  of  lading  and  invoice,  refused  to  lake  the  gflod^  because  (hey  were  damag- 
ihe  bill  be  ed,  and  having  no  other  effects  ofihe  dr.iwer's  in  his  hands,  returned  the  bill 
fare  the]!  of  exchange  iiTiaccepled,  Tin  nnlicc  ofeurh  dishonour  was  communicated  by 
wd  "he  '■'^^  ^°^'^"  '•*  ''"=  '^"■"■■'■cr.  Il  wa»  insisted,  that  as  the  drawee  had  not  received 
'drawee  not  ^"f'els,  defendant  was  not  cntillcd  lo  nolico.  Lord  Ellenboronpb  (houshl  oth- 
bavia;{  lo  erwise,  as  the  drawer  was  in  expectation  that  the  gmids  he  had  shipped  would 
ceired  ifae  have  reached  the  drawee,  and  nonsuit.  A  notice  was  now  made  to  set  aside 
liili  oflad 

ing,  refiued  *  '^^''^  notice  U  required,  in  order  ih.il  Iho  anlcriar  parlies  to  the  bill  mnf  respecrively 
to  accept  '"lie  lhenoRei*aty  meimarcs  lo  obtnin  payment  fiom  the  parlies  reitpCLlively  linble  lo  ihem 
and  irnolioe  bonot  given,  it  U  a  prejunipiion  of  Isw  that  llie  drawer  and  irdomers  oro 
id  it  U  on  this  principle  that  notice  oC  Don-acceptaaee  aaii 
lc2a  &P.  280,  T£ast.BG2. 


::.:,7odovGoOl^Ic 


BILLS  AND  HOTES.— To  dramrt  and  indor»tr$.  315 

the  oon3uit.     Per  Cur.     A  honajidt  retiaon&ble  eicpeclation  of  assets  in  (he  ""b  i""^' 
hands  of  the  drawef  has  been  ecverol  timea  hold  lo  be   sufficient  lo'enlille  ihe?''  '"^  °}'  . 
drawer  to  notice  ofthe  dishonour,  though  such  expeclalion  may  ultimately  have  ^^^  ^^^^^ 
failed  to  be  realiaed.     The  cnse  is  very  diS'erent  whore  (he   pnrly   knows  that  ,he  drnwer 
he  has  no  right  to  draw  the  bill.      If  wc  were  lo  extend  the  exception   further,  waa  dis 
it  would  come  at  Inst  to  a  general  diapenaalion  with  notice  of  the  dishonour,  in  chnrged  for 
ell  cases  where  the  drawirr  has  no  assets  in  hnndatihe  vcrv  lirn*!  of  presenting  "'"",°'^'"* 
the  bill.     Such  being  the  rule  of  law,  it  was  the  duty  of  ihe  plaintiiUo  have"^"' 
shown  that  the  drawer  could  not  possibly  have  been  injured  bv  the  want  of  no- 
tice.—Hule  refused.     Sec  I  T.  R.  405;  15  East.  216;  2  Ciimpb.  310;  3  id. 
149  164;  and  see  Claridge  V.  Dallon.  poHt.  462. 


S.  Whitfield  v.  Siviop..  M.  T.  1800.  C.  P.  3  R.  ! 


,  ir  ihe  diB< 


A.,  being  in  want  ofmoney,  the  plaintiff  drew  a  hill  in  his  favour,  and  which  ,r  (,f,bj|]  ^f 
WBsacceptcd  by  B.,  who  held  property  belonging  lo  the  plaintiff.      A,  indorsed  eichaoga 
the  bill  for  full  value  to  the  defendant,  who  indorsed  it  over  to  another  person,  for  accom 
A.,  OQ  the  day  before  the  bill  became  due,  paid  toihe  plainlilfthe  major  part    [  456  J 
of  his  debt  lo  him  on  the  bill;  but  the  latter  being  informed  tbut  B.  had  become  modation, 
insolvent,  and  being  unwilling  to  have  the  bill  returned  lo  him,  repaid  lo  A.  the  {^  "accep 
sum  he  had  paid  him,  and  directed  him  to  hand  it  to  the  defendant  to  meet  Ihe  i^^  hat  be 
bill  when  presented,  which   A,  did,  together  with  the  remaining  sum,   making  codib  in»ol 
the  total  amonnt  of  the  hill.     The  bill  was  not  preaented  lo  the  defendant,  nor  veni.  depo 
was  notice  of  its  non-payment  given,  which  the  pininliit   having    learned   from"'*  **■*  ■ 
the  defendant,  four  days  after  the  lime  for  presentment,  Jesircd  him  not  to  pay  Ih°b'i'i  T'lh 
it  if  presented,  and  oR'ered  him  an  indenmificalion  for  such  refusal.     Never-^  j^j^^  a^^ 
theless,  the  defendant,  on  Iho  hill  being  subsequently  presented,  paid  the  mon- indorse r, 
ey;  on  which  this  action  was  brought  as  for  monev  had  and   received  lo  the  but  fur 
plDinlifPa  use.     Verdict  (or  plaintiff  for  Ihe  whole  amount.     On  motion  for  o  warn  ofpra 
new  trial,  Eldon,  C .  J.  said,  The  qiieation  m  this  case  turns  on  Ihe  exemption  senimem  or 
oi'lhe  holder  of  the  bill,  from  his  obligation  to  give  notice  of  its  dishonour-  and  hj'n,'°or(lm" 
in  order  to  determine  this;  we  must  considerlhe  relative  situation  of  the  par-m  reiain 
ties.     It  has  been  shown  that  the  bill  was  drawn  solely  for  the  accommodaiinn  (he  money,. 
of  A.,  on  which  account  he  had  no  claim  to  notice;  hut  the  plaintiff  who  had  and  he  af 
drawn  it  had  efects  in  the  hands  of  the  acceptor,  and  was,  therefore,  nolwith- '""'"' 
standing  such  accoptor'a  insolvency,  enlitlcd  to  notice.     It  has  been   """'^"i^"  onVrewa't- 
ed  for  the  defendant,  that  because  the  plaintiifhad  paid  Ihe  money  into  the  de-„,jn|^  he 
fendant'a  hand,  th*!  latter  was  thereby  authorised  lo  appropriate  it  in  the  terms  pay*  it  ia 
of  the  plaintifPs  original  intention  at  any  time.      We   think  such   an   argument  hi"  own 
cannot  be  supported;  but  even  admitting  it,  the  plaintiiT'a  intent  in  placing  Ihe  ""ong- 
money  still  remains  open  to  construction.     Now,  the  natural  inference  that 
arises  on^the  plaintifTs  act  is,  that  he  deposited  the  money   for  Ihe  purpose  of 
meeting  (he  payment  of  the  hill,  whenever  it  should  be  duly  demanded,  with  a 
tacit  provision  that  in  case  of  the  intervention  of  any  circumstance  relieving 
him  from  the  responsibility,  the  defendant  should  not   apply  the  money  as  at 
(irst  directed.     The  bill  was  not  regularly  presented;  and  no  notice  of  dishon- 
ir  hy  the  acceptor  being  served,  Ihe  plaintilT countermanded  the  order  ho  had 
n  lothe  defendant  to  pay  the  monoy,  and  besides  olTcred  him  a  guarantee 
be  consequences  of  his  refusal.     The  plainlifT,  ought,  therefore,  to  have 
kept  the  money,  and  could  not  have  sustained  any  injury  from  ao  doing. — Rule 
refused. 

4.  Megaddow  v.  Holt.  H.  T.  1G90.  K.  D.  12  Mod.  15;  S.  C.  Show.  317; 
S.  C.  Holt.  113. 
*  And  it  ia  Dot  snfHcvenl  far  tha  holder  to  wail  till  the  time  Tnentioned  ia  the  bill,  for 
pfoient  liu  einpieil,  and  Iben  to  give  notica  of  non-acceptaace  aa  Well  as  ofnon- pay  meat; 
Roicon'  T.  Hardy,  12  >^  a<>t.  434;  sue  1  T.  R.  713.  Bui  a  boaiL  Gde  holder,  to  nhom  a 
bill  haa  bean  trBmfarrcd  after  refusal  lo  accept,  is  not  aflectcd  by  the  nenlect  of  any  pre- 
rioDi  holder,  ia  giving  notice  of  Ihnt  fjct.  See  Sclw.  N.  P.  319.  <lh  edit.  So  if  Ihe  bill 
lie  on  ■  wrong  stuir.p,  Ihe  neglect  to  gite  notice  of  a  refuinl  to  accept  will  not  prejodica; 
Wilun  T.  Vy»r,  4  Taunt.  2tiS.<Bbridf;ed  ante.  So  if  a  bill  betaken  under  an  eitenl,  Ilie 
DBft-ct  of  the  ofGceri  of  the  crowD  lo  give  aoliceorthodialiouourcanaat  be  deemed  lache*; 


t 
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An  action  wns  broaght  on  n  bill  of  exchange,  in  which  (he  plaintifl  declared, 
Fnnnerlj  thnl  the  defendant  drew  a  bill  of  exchange  according  (o  the  cuatom  of  mer- 
wani  of  no  chants,  on  one  W,,  a  merchant  at  Rotterdam,  payable  to  H.,  within  two  uaaa- 
n"drreiico  ^^^  ^  ^"  \^b\(,  and  alleged  them  to  be  at  Rollcrdam  two  months  and  an  halt} 
onleis  aciu'  *"i^  X'aca  set  forth  the  custom,  that  if  Euch  bill  be  protested  for  non-payment, 
■I  dBinsgo  the  drawer  ia  liable.  Thnt  the  bill  was  assigned  over;  and  being  tendered  to 
Goald  be  W.,  ha  did  not  puy  it;  wherenn  the  plainliU'  protested,  end  broimht  this  action 
pro»edio  against  Holt.  Per  Cur.  The  plainlilF  must  have  judgment;  ]st,  becauaa 
have  been  jj^^  ^^^  of  merchanla  ia  the  law  oT  nations,  and  part  of  the  common  law,  and 
r  ahR  1  therefore  we  ought  to  lake  notice  of.  it  when  set  forth  in^pleading;  J  Inst.  1 1. 
■■  J  b.  182    a.      The  law  of  merchants  in  this  cnHe  is,  that   if  he  who  has  auch  ■ 

bill  lapses  hia  time,  and  does  not  protest,  or  make  his  request,  if  any  accident 
happens  by  his  neglect  in  prejudice  to  the  drawer,  he  has  lost  his  remedy 
against  him;  but  if  such  a  thing  had  happened,  it  ought  to  have  come  from 
the  other  side;  and  not  being  so,  wo  must  judge  on  the  declaration.  It  ia  not 
necessary  to  show  the  custom  of  inerchants,  hut  necessary  to  show  how  ibo 
usance  shall  be  isCended,  because  it  varies  ea  places  do, 
B„t  ■„  i,  5.  Dennis  v.  Morrice.  E.  T.  1800.  K.  B.  N  .  P.  3  Esp.  158. 

now  leitled      Action  on  a  bill  by  indorsee  against  drawer.     Jt  appeared,  that  no  nolle* 
ilut  lacb     had  been  given  to  the  defendant  of  non-payment  by  the  acceptor,  to  excuse 
dannageU    which  the  plaintilT  offered  to  prove,   that   in  iact  the   defendant  had   not  been 
10  be  pro     prejudiced  by  the  want  of  such  notice.      But  Lord  Kenyon.  C.  J.  aaid,  the 
only  case  in  which  t1>e  notice  is  dispensed  with  is,  where  the  drawer  has  no 
effects  in  the  hands  of  the  drawee.     The  doctrine  contended  for  would  be  ex- 
tending the  rule  further  than  it  ever  has  been  done,  and  opening  new  sourrea 
of  litigation,  in  investigating  whether,  in  fact,  the  drawer  did  receive  a  preju- 
dice from  the  want  of  notice  or  not.     He  rejected  the  evidence,  and  noneuit- 
ed  the  plaintiff. 

6.  BicKERDiKE  V.  Boi-LMAN,  M.  T.  1786.  K.  B.  1  T.  R.  405. 
Notice  of  Upon  a  case  reserved,  the  question  was,  whether  a  bill  a  bankrupt  bad 
diahanonr  drawn  in  favour  of  the  petitioning  creditor,  upon  a  man  who  then,  and  from 
IB  bowavar  that  time  till  the  bill  became  due,  was  one  of  the  bankrupt's  creditors,  had  dis- 
«nnecB«»  charged  so  much  of  the  petitioning  creditor's  debts,  no  notice  having  been 
ly  10  the  giyen  of  j(g  dishonour  to  the  bankrupt,  the  Court  were  of  opinion  that  it  bad 
h^b»  no  ""''  I'^ciuse  the  reason  why  notice  is  in  general  necessary  is,  that  the  drawer 
affeeti  ia  ^^7%  without  delay,  withdraw  his  eflects  from  the  drnwee.  and  that  no  injurj 
ih«  h»ndi  may  happen  lo  him  from  want  of  notice;  hut  where  the  drawer  has  no  eOecta 
of  iha  in  the  hands  of  the  drawee  he  cannot  be  injured,  and  ia  not  entitled  to  any  no- 

dmwea.       uce.     See  I  T.  R.  712;   12  East.  171;  S.  C.  2  Campb.  310. 

7.  Orrv.  Magi.nsis.  E.T.  1806.  K,  B.  7  East.  368;  S.  C.  3  Smith.  Rep.  328. 
In  an  action  by  the  payees  againat  the  drawer  of  a  foreign  bill,  pnyable  at 
Bat  (he  go  days  ailer  sight,  the  declaration  averred  presentment  for  acceptance  and 
fact  of*  refusal,  presentment  for  payment  and  refusal,  and  protest  for  non-payment. 
^^  Imj  gf  It  then  averred,  that  at  the  time  of  making  the  bill,  and  from  thence  unlH 
fecu  ia  iho  pi'esentment  for  payment,  the  defendant  had  no  effects  in  the  hands  of  the 
bsniitora  drawees.  At  the  trial,  it  appeared  that  at  the  time  of  drawing  the  bill,  the 
drawee  defendant  had  elfecls  in  the  handa  of  the  drawees,  but  to  what  amount  did  Dot 
whan  Iha  appear;  but  th.",t  when  the  bill  was  presented  for  acceptance,  and  from  thence 
drawn'not  ""til  presentment  for  payment,  he  hod  not  any.  The  bill  v.as  only  noted 
having  gay  for  non-acceptance,  but  was  proles'ed  for  non-payment.  No  notice  of  nou" 
when  iha  acceptance  was  given  to  the  defendant.  The  plaintiffs  had  paid  the  amount 
bill  was  to  an  indorsee.  They  were  nonsuited  for  want  of  proving  protest  for  and  no- 
prBsenied  ^■^^.^  ^f  nnn-acceptnnce.  On  molion  to  set  aside  Ihe  nonsuit,  Bickerdike  r. 
Un^e^aad  J*"""'""  ("»'<<  P'  ''^^)  '»"*'  olhiT  cascs  were  cited  to  show  that  no  notice,  and 
Cj.^n,j'j,gnjg  therefore  no  protest,  was  necessary.  Cut  Lord  Ellenborough  said,  that  that 
nniil  pro  case  went  on  the  ground  thnt  there  were  no  e*^ecta  in  the  hunda  of  the  draw- 
aenlmcnt  ee  at  the  time  when  the  bill  was  drawn,  nnd  the  other  cases  fallowed  on  the 
for  pay  same  ground;  hut  thnt  na  case  had  eslcnded  the  exemption  to  cases  where 
mani,  doa*  ^^^  drawee  bad  e.Tects  of  the  drawers  in  bis  hands  at  the  time  when  the  biU 
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Wu  drawn,  thongh  (he  batance  might  vary  aflervarda,  and  he  turned  into  the  [  457  ] 
opposite  scale,— Rule  rerused.  See  2  T.  R.  7 14;  I  B.  &  P.  652;  3  id.  239,  not  db 
8.  HiMMosD  AftD  OTHERS  T.  DurRESB.  M.  T.  1 8 1 1 .  N.  P.  3  Campb.  146.  eh'i^s  A' 
Action  by  the  holder  of  a  bill  of  exchange  ngainst  the  drawer.  To  excuse  ''?'.<'"■  f'-"" 
want  of  notice,  one  of  the  acceptora  waa  called,  who  auid  they  had  no  efleclBfi'J'e°f  „"„, 
in  their  hands  at  the  time  the  bill  was  drawn  and  accepted;  but  before  it  be- jccaptanco 
came  due,  a  sum  of  monej  wag  paid  by  drawer,  on  their  account .  Plaintifl  's  lo  Iha  draw 
eoUDse)  insisted  that  defendant  waa  not  entitled  to  notice,  as  it  was  an  accom-  "■ 
modalion  bill.  Bat  Lard  PMenborottsh  said,  the  whole  period  from  (he  draw-^" ''^'*'jf  "' 
mgto  the  maturity  of  the  bill  ought  to  ba  taken  into  account;  consequenlly  it  "dob  ted  to 
the  drawer  has  had  eflects  in  the  hands  ofthe  acceptor  any  time  before  theihedrawar, 
bill  becomes  due,  he  is  entitled  to  notice  of  dishonour,     Verdict  for  plain- an  agree 

tiff.  ment  be 

9.  Wilkes  v.  Jacks,  M.  T-  1793.  K.  B.  N.  P.  Peake.  2(ra.  iwaemhem 

Action  against  the  defendant,  as  indorser  of  a  bill  drawn  by  Vaughan.  De-j^^'^^  * 
fence  that  no  notice  of  dishonour  had  been  given.  It  appeared  that  Vaughan  uka  np  ibs 
had  no  effects  in  the  hands  ofthe  acceptor.  bill,  will 

Lard  Ketiyott,  C,  J,  said,  the  rule  extends  only  to  actions  brought  against  not  die 
the  drawer;  the  indoraer  is,  in  all  cases,  entitled  to  notice,  for  he  haa  no  con-P*"^  *'*h 
cern  with  the  accounts  between  the  drawer  and  the  drawee.  -  notiee. 

10.  Leach  v,  Hewitt,  H.  T.  1813,  C.  P.  4  Taunt.  731.  g^, 

in  an  action  against  the  indoraer  of  a  bill  of  exchange,  it  appeared,  that  A,  BtBied"'  " 
having  drawn  a  bill  of  exchange  on  B,  Sl  Co.  ,  payable  to  the  defendant  or  or-  bare  is  1 
der,  prevailed  on  the  defendant  to  indorse  it,  which  he  did,  without  considers-  T.  R.  d««i 
lion.     The  bill,  after  sereral  indorsements  came  to  the  ptaintiR's  handa  bona  "o'  'PP'T 
fide;     On  the  bill  being  presented  for  payment,  it  was  discovered    that  the  J."  *''*  '" 
drawer  and  acceptors  were  ffctitious  persons;  the  defendant,  however,  was  ""*'■ 
found  four  days  after  the  bill  was  due;  and  though  at  first  he  denied,  he  after- (j^l^^ji^^ 
wards!  acknowledged  his  signature,  and  he  was  arrested  without  difficulty.     It  pari;  to  a 
was  urged  for  the  defendant,  that  he  ought  to  have  had  notice  oflbe  non-pay-  frBod  ia  ib« 
nent,  and  waa  therefore  discharged;  which  was  opposed,   on    the  ground  that  ""iconiioo 
the  defendant  was  implicated  in  the  original  fraudulent  concoction  ofthe  bill,  "r'^^'cg  ^' 
The  jury  found  chat  defendant  was  not  party  to  the  fraud,  and  the  plaintiff  waa    ^  ' 

nooauited.  On  a  rule  nin  to  set  it  aside,  the  plaintilPs  counsel  objected,  that 
■9  DO  consideration  was  given  to  the  defendant,  the  principle  on  which  he  would 
be  entitled  to  notice,  if  consideration  had  beet!  given,  did  not  apply;  and  that, 
having  only  an  ostensible,  and  no  real  character,  the  notice  waa  immaterial. 

Per  JUamfuld,  C.  J.  Whether  or  not  the  defendant  received  value  for  the 
bill,  he  has  by  bis  indorsement,  rendered  himself  responsible  for  its  amount,  on 
Ikilareof  the  acceptors  to  pay.  He  has  placed  himself  in  the  common  situa- 
tion of  an  indoraer;  and,  as  it  has  been  found  that  he  did  not  participate  in  the 
frand  committed,  by  A.  he  was  clearly  entitled  to  notice.  Rule  discharged. 
11  Walwtx  and  others  v.  St.  Quintin.  H.T.  1797.  C.P.l  B.  &  P.  662;  S. 

C,  2  Esp.  516.  Notice  of 

.4stuin;)n/ against  the  drawer  of  a  bill  of  e.ichange.     It  appeared,  that  the '"'"f? 
bill  in  question  was  drawu  by  the  defendant  on  A.  in  favor  of  and  for  the  ac-  H^J^J  ^J?^ 
cornodatioQ  of  B.,  who  placed  certain  securities  in  the  hands  of  A.  to  guaran-  i,ii[  jrawa 
tee  his  acceptance;  but  held  no  effects  oFlhe  drawer.     The  bill  was  not  hon-rorihe  paj 
oared  when  due,  and  was  protested,  but  the  defendant  had  not  notice  thereof,  ee'a  accoui 
till  four  days  after  the  dishonour.      In  consequence  ofa  threat  by  the  plaintifTa  modotLon. 
to  proceed  against  A.  St  B.  the  latter  paid  a  certain  sum  into  the  hands  ofthe  "  "^    "" 
plaintiif'e  attorney  on  account,  and  the  plainfiTa  agreed  to  give  time  to  A.  The  ^^  _i„„ 
defendant,  previous  to  the  maturity  ofthe   bill,  became  insolvent;  and  having  u,  ihedraw 
nlade  over  his  property  in  favour  of  his  creditors,  quitted  his  usual  residence,  ar,  he  hav 
The  jurv,  being  of  opinion  that  the  bill  was  not  an  accommodation  bill,  found  '."B  "»  •'' 
for  the  defendant,  in  the  absence  of  due  notice  of  the  dishononr  of  the  bill;  and '^"'"'  '" ', 
a  rule  nt«i  for  a  new  trial  being  obtained,  it  was  contended  that  the  principle  on  j,„ j, 
which  it  was  incumbent  on  the  holder  ofa  bill  of  exchange  to  aive  notice  to  the  thoogh  the 
drawer  of  its  diabonouT  by  the  acceptor,  namely,  to  allow  th«  drawer  an  oppor  payee  hu. 
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tunity  of  withdrawiDgaDf  propertf  of  his  io  the  acceptor'a  hands,  was  inappli- 
cable to  this  caee.     Eyre,  C.  J.  said.      It  has  been  urged  for  the  defendant, 
that  he  is  abaulvcd  from  his  respoDsibility  on  the  bill  in  caosequence  of  the 
failure  of  the  holder  to  giv€  the  usual  notice  of  its  dishonour  by  the  acceptor. 
So  if  iha      but,  adverting  lo  tlie  piin-iple  on  wbich  such  notice  has  been  considered  n»- 
VJ'*"^*  ceesary,  we  think  the  argument  of  the  plaiDtiA 'a  counsel  correct.  Seel  T.  R. 
hL'nam.      ■*'^"'i  ''''^'  '^''  ^  Slra.  45;   1  Ld.  Raym.  764. 

merely  10  12.  Db  Behdt  v.  Atkinson.  T.  T.  1794.  C.  P.  2  H.  Bl.  536.  &  P.  SjsbOM 
site  iters  v.  Tudmunson.  M.  T.  1805.  K.  B.  1  Selw.  N.'  P.  S46.  Bth  edit, 

dit,  Bpd  to  In  an  action  against  the  payee  of  a  note  it  appeared  that  the  note  was  not 
•nible  tin  presented  for  payment  tilt  the  day  after  it  beoanie  due,  and  that  no  notice  was 
nita'DrD  given  till  five  days  after  auch  preaentment;  but  it  also  appearing  that  the  de- 
r  469  1  lendant  gave  no  value  for  the  note;  that  he  lent  his  name  merely  to  fivehcre- 
nevDpoDit,  ^i'l  ""^  that  he  knew  at  the  time  that  the  maker  was  inaolvent;  the  Court  wer« 
and  haowi  of  opinion  that  the  plaintiff  was  entitled  to  recover;  and  observed.  It  has  been 
that  ibe  ma  eaid  that  the  insolvency  of  the  drawer  does  not  take  away  the  necessity  of  no-' 
ker  ii  luol  ti(.e_  That  is  true  where  value  has  been  given,  but  no  further.  Here  it  ia 
7^'"  "^j J  plain  that  the  defendant  lent  his  name  merely  lo  give  credit  lo  the  note,  and 
M»  that  h«  "'B^  '"*^  "^  indorser  in  the  common  course  of  business.  It  is  no  answer  to  say 
H  not  <nti  that  he  received  no  benefit;  he  never  meant  to  receive  any.  This  case  may 
tied  lo  no  be  decided  without  breaking  in  npoo  any  rule  hitherto  propovnded  in  casea 
tie*  where  value  has  been  given. 

13.  Smith  v.  Becket.  M.  T.  18L0.  K.  B.  13  East.  181, 
Soriiv'i-"  '"  *"  action  asainst  the  payee  aodindorser  of  a  note  drawn  by  A.  B,,  ds- 
vsrr  qaai  ^^^  "'^  ^^'''  °^  October,  1809,  and  payable  on  demand;  it  appeared,  that  tba 
tioDiSle.  defendant  had  lent  bis  name  to  thia  and  other  ooles,  merely  to  enable  A.  B.  to 
obtain  credit  with  the  plaintiffs,  his  bankers,  he  having  then  lalely  stopped  pay- 
8a  where  a  ment,  which  was  well  known  lo  all  the  parties.  The  plaintilTs  made  advances 
bill  wia  '  for  six  months  upon  these  notes,  which  they  aflerwarda  renewed,  without  any 
fhTwIm  <^'»™"i""'<=a','on  with  the  defendant.  On  the  ^Slh  of  May,  1810,  A.  B.  becams 
moduioir  hankrupt, and  payment  of  him  was  aAerwards  demanded  and  refused,  but  no 
or>  reiDoie  ii<>'iee  of  this  dishonour  was  given  to  the  defendant.  Lord  EUenborough 
iodarnr,  thought  a  notice  necessary  and  nonsuited  the  plaintiffs.  And  on  a  motion  lo 
■od  the  set  aside  the  nonsuit,  De  Berdt  v.  Atkinson  {nipra)  was  cited;  but  the  Court 
"li^h*  °^-  ^^^^  clearly  that  a  notice  was  necea^ary,  especially  as  the  advances  bad  been 
MB.rti«  reaeweA  without  the  defendant's  knowledge.— Rule  refiised. 
wereleolto       See   1    T.  B.  406;  2  H.  Bl.  609. 

Iiioi.  iiwsi  14.  Bbown  v.  Maffey.  H.  T.  1812.  K.  B.  15  East.  216. 

hotden  io  Action  on  a  bill  drawn  by  A.  B.  on  CD.,  payable  to  E.  F.  or  order,  indorBed 
anxetiona  by  E.  F.  to  the  defenilant  by  the  defendant  to  G.  H.,  by  G.  H.to  I.  J.  lathe 
or™o»"*  P'"'"''"'-  '^^  •"'"  *«»  drawn  for  I.  J.'s  accommodation,  and  all  the  prior 
pftrtiaa,  u  "emes  were  lent  to  him.  It  did  not  appear  that  the  defendant  knew  that  any 
bdoreer,  name  was  lent  excep'.ing  his  own.  The  hill  was  dishonoured,  but  notice  ofthe 
tiiBi  the  1st  dishonour  was  nOl  sent  to  the  defendant. ,  Bayley,  J.  ihoughl  the  notice  nece»- 
f^  ""  ""  eary,  because,  if  the  defendant  had  paid  the  bill,  he  would  have  been  entitled 
ticotnUo"  *'  '^'^' '"  ''^"^  ''"^''  ^'  •'■'  ^"^  therefore  nonsuited  the  plaiotiflT.  A  rule  nm 
diihoDDur  *"^  granted  to  set  aside  the  nonsuit,  and  De  Berdt  v.  Atkinson  (2  H.  BK 
ofihobill,  S-'^e)  and  Lisson  v.  Thomlinson  (Sel.  N.  P.  337.  n.)  were  cited.  But  on 
becaniB  up  cause  shown,  tbe  Conrt  thought  it  clear  that  the  defendant  was  entitled  to  no- 
oopajins  tice.— Rule  discharged.  See  1  Esp.SOa;  1  T.  R  170.  405;  SB.  &  P.  241  ■ 
iL'ntoM  '''•^^'  ■'^^^■359;  12  id.  nijlSid.  187;  Peake.  N.  P.  C.  202;  SBMrr' 
lo  ra>  inch  *^''^'  , ,.     „  „ 

iodoraarfar  15-   Co RT  v.  Scott.  T.  T.  1820.  K.  B.  SB.^A,  619. 

rs-payment  Indorsee  Sf^ainst  drawer  on  bill  drawn  by  defendant  on  A.  B,  and  accepted 
[  4G0  ]  byhmi,payable  to  C.  D,  indorsed  by  him  to  E.  F.,  and  by  E.  F.  to  plaintiff. 
Andina  There  was  no  evidence  of  notice  to  defendant  ;  but  as  an  excuse  it  was  prov- 
■abieqDMt  ed  that  defendant  had  no  efiects  in  A.  B.'s  bands;  to  which  it  was  answered, 
that  E,  F.  was  to  pruvide  for  the  payment,  and  that  A.  B.,  defendant,  and  c' 
D  ,  all  put  their  names  to  acoomiuodale  him.     Abbott,  C.  J,  thought  this  re- 
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WAcI  tbe  excUsA  from  irnnt  of  effects,  and  noneuited  the  plaintiff'.     On  rule  c«>.  M» 
iMit  to  enter  a  verdict  Tor  plaintiff,  the  Court  said:  where  Ihe  drawer  has  co  ef- ,^"="J?" 
tects  in  tha  hands  of  the  acceptor,  that  is'prtma  Jade  evideace  that  be  will  not  ?^",i 
be  injured  by  the  want  of  noticci  but  that  prima  /acie  presumption  mny  be  re-  fi^ed.*^" 
bntted;  «nd  ifthe  drawer  can  fihow  bcIubI  prejudice,  it  takes  it  out  of  the  case 
of  Bickerdike  v.  BoDman  (1  T.  R  403,)  which  established  Ihe  general  hile. 
One  test  is  this;  suppose  the  drawer  pay  the  bill, — has  he  any  remedy  over 
against  a  third  person?     Now  if  the  defendant  had  paid  Ihe  bill,   he  Would 
clearly  bave  had  a  remedy  over  against  £.  F. ;  and  he  would  also,  wo  are   in- 
clined to  think,  have  bad  a  remedy  over  ngainsi  llTe  ncceptor.     It  is  not  neces- 
itaiy,  however,  to  decide  that  queation,  because  his  hnving  it  undoubtedly   in 
bis  power  to  call  upon  E.  F.   is  quite   sufficient  to   diatinguish    this  case  from 
Bickerdike  v,  Bollman.     There  u,  however,  great  difficulty  in  distinguishing 
it  from  Walwyn  v,  St.  Quintin  (1  B.  St  P.  65',».)     But  we  must  nay,  that  we 
cannot  assent  to  Ihe  law  (here  laid  down;  for  if  notice  had  in  that  case  been 
given  to  the  drawer,  he  might  have  had  his  remedy  over  against  a  third  per- 
son.    And  Walwyn  v.    St.  Quintin,  it  may  bo  aJso  observed,  is  inconsistent  "n'  ifht 
with  Brown  V.  MalTey  {aapro.)     The  nonsuit  was  consequently  correct.  recei'a  ef 

16.  CoRSEY  V,  Mfi'iDEZDi  CosT.i.  II.  T.  1795.  K.  B.  1  E3p,302.  iht'^jnjl" 

Da  Coalaand  Co.  compounded  with  their  credilnrs;  and  to  secure  the  com-  forwhoie 
position  drew  notes  in  favour  of  the  defendant,  which  he  indorsed  to  thecredi-  aecommo 
tora.     The  defendant  received  efiecis  of  Da  Costa  at  the  lime  to  the  amount  daiioa  b« 
of  Ihe  composition;  and  on  an  action  being  brought  against  him  upon  one  of  'Ddone*,  te 
these  indorsements,  he  insisted  that  he  had  no  notice  of  the  non-payment  of  ths  Il^*J^''-i^i 

nntA.  iintti   fivn  iPRnkftnftnr  it  ivjifl  Hun        Hift    Tlnll^r.  .T    hnld.  thni  hn  was  nnt  .       ■ 


I,  until  five  weeks  after  it  was  due.     But   Duller,  J.  held,  that  he  was  not 


17.  ha  if 


enlilled  to  notice;  for  having  possessed  himself  of  the  elfects,  he  was  Ihe  pro-  ooi  eaiiilad 
per  person  to  pay  it,  and  could  have  no  remedy  even  on  making  the  payment;  to  ootica. 
and  the  plaintiffhad  a  verdict. 

17.  FwE  V,  Hawkins.  M.  T.  1817.  C.   P-     1  Moore.  535;  S.  C.  8  Taunt.  P*™]  avi 
92;  S.  C.  Holt.  550;  S.  C.  not  S.  P-  7.  Taunt.  278.  verbaV""' 

It  appeared  in  this  case,  that  A.  B.,  a  banker,  being  in  embarraBsed  circum-  .^g^ent 
Mtancea,  agreed  to  disppse  of  his  estates  for  the  benefit  of  his  creditors;  but  that  the 
as  the  proceeds  therefrom  might  prove  inadequate  to  the  satisfaction  of  their  naia  ihanld 
demands  on  him,  he  Drocured  the  notes  uf  hand  of  several  of  his  friendu,  as  a  "'*  *><>  P" 
collateral  security,  in  case  of  any  default  in  their  produce.     One  of  these,  "'"•<',  bat 
which  formed  the  subject  of  the  present  action,  was  made  by  A.  R  ,  payable  °r  ^^^-i 
12  months  after  date  lo  the  defendant  or  order,  and  indorsed  by  him  to  the  j„[„„gg  Ir 
plaintifls,  who  brought  this  action  on  failure  lo  pay  by  A.  B.,  who  had  not  dis-  ,  coatia    • 
posed  of  his  estates  when  Ihe  note  fell  due.  The  fact  relied  on  in  defence  was,  geat  gvsat, 
that  the  defendant  had  received  no  notice  that  the  note  had*  been  .dishonoured.  >■  inadmi* 
The  plainti.Tthen  offered  to  show  that,  at  the  making  of  the  note,  a  mutual  un- "''I"  '° 
derstaadin^  existed  between  the  parties,  that  the  payee  should  not  be  called  pA'Ift, 
oo  untill  Ihe  sale  of  A.  B.'s  estates,  and  the  occurrence  ot  the  anticipated  fai-  j^^^^  ^  „„ 
Inre  in  their  produce;  and  that  the  defendaut  had  admitted  that  he  wna  im- tics  of  its 
pressed  with  that  idea.     This  evidence  was  rejected,  and  Ihe  plaintiffs  were  dahoairar. 
nonsuited.     A  rule  nui  for  a  now  trial  being  obtained,  on  the  ground  thsl  such 
evidence  was  admissible,  Ihe  Court  said;  in  considering  this  case,  we  will  pre- 
mise, that  Ihe  engagement  of  a  promissory  note  must  be  taken  to  be  what  its 
ternM  express;  and,  therefore,  that  no  evidence  can  be  admitted  which  tends 
to  vary  the  operation  af  such  apparent  contract.  The  present  note  was  couch- 
ed ia  such  terms  as  rendered  the  defendant  liable  absolutely  on  the  note's  ma- 
turity, ifthe  maker  had  sold  hia  eatatea,  and  neglected  to  pay ;  the  maknr's  re- 
fusal being  therefore  a  condition  precedent  to  the   attachment  of  Ihe  defend- 
■M't  responsibility,  tlia  defendant  was  entitled  to  notice  that  Iho  property  was 
not  sold  when  the  bill  fell  due,  not  with  standing  the  security  was  only  collate- 
ral, depending  on  the  probable  consequences  of  the  sale. — Rule  discharged. 

1 8.  Warringto!*  v.  FUB80R.  H.  T.  1 807 .  JC.  B.  8  Edst.  242.  J^r'hM 

The  defendant  applied  to  one  Martin  to  purchase  some  goods  to  the  amount  ^g,,  ,!„ 
•f  lOOM.,  the  price  of  which  the  ploiotiif  undertook  lo  guarantee  at  a  credit  hjil  H-it-t 
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im,  iha  of  gix  months.  The  goods  were  fumishecl,  and  the  defendant  acceptod  a  bill 
C^th'  '  "'  aix  montha  Tor  (he  amount.  This  bill  became  due  on  the  3d  December, 
werain'Mi''  1^01;  but  on  (he  31gt  November  preceding  the  defend  ant  became  hanknipt, 
Vent,  will  end  the  defendant  was  obliged  to  pay  Martin  lOOOt.  on  his  guarantee;  and 
ht  prima  now  brought  this  action  to  be  reimbursed.  One  of  the  objections  made  by 
facie  *vi  the  defendant  at  the  trial  was,  that  the  plaintiiT  had  not  proved  a  preaent- 
dsDce  ihii  n,gj,(  ^f  ^^^^  ijju  (^  ,[,q  defendant  for  payment,  without  which  it  waa  insisted 
M»n°thBm  *'"''  Martin  could  not  have  recovered  against  the  plaintiff  on  his  guarantee, 
wdqM  hue  aid  therefore  Ihat  the  latter  had  paid  the  money  in  bis  own  wrong.  Lord  EI-' 
btsBofoo  lenborough  held  ihc  proof  unnecessary,  this  not  being  an  action  on  the  bill, 
•Tail,  and,  and  it  being  obrioua  Ihat  notice  would  have  been  unavailable,  the  defendant 
■"'•""  having  been  recently  stripped  of  all  hia  property,  and  the  plaintiff  halt  a  ver* 
dt"  B^  diet;  and  on  a  rule  nUi  to  set  it  aside,  and  cause  shown,  the  Court  held  thv 
wkTibsne  Verdict  right;  and  Lawrence,  J.  said,  the  guarantee  waa  not  prevented  from 
cmtMixj  at  flhowing,  that  he  ought  not  to  have  been  called  upon  at  all,  for  that  the  princl- 
■ivingno  ci pal  debtor  could  not  have  paid  the  bill  if  demanded  of  him. — Rule  discharged. 
"«•■  19.    EsoiiLE  ¥,  SowERBT.  E.T.  1809.  II  East.  114. 

[  462  ]  Jq  g^  Hction  by  the  indorsee  of  a  bill,  drawn  by  A.  H.  on  C,  D.,  in  favour 
h  '"  '  ,  nf  the  defendant,  and  by  him  indorsed  to  the  plainlifT,  a  verdict  was  found  for 
eueii  wu  '^^  plaintitT,  and  a  case  reserved.  Tlie  bill  which  was  payable  in  London. 
holden  tliBt  became  due  on  Saturday,  the  20th  of  February,  when  it  waa  presented  for 
Uigbnnk  paymeot,  and  dishonoured.  By  mistake,  notice  of  non-payment  was  not  givea 
roptc;  or  Jo  the  defendant,  who  resided  at  Liverpool,  until  the  37th  of  Febraary,' 
knoiTD  in^  whereas  it  ought  to  have  been  given  on  the  24th;  and  payment  was  refused, 
of  ihTdrsw  **"  '^^  ground  of  this  laches.  Before  the  bill  became  due,  the  drawer  had 
«  of  B  bill  stopped  payment,  and  became  bankrupt,  and  the  acceptor  waa  insolvent.  The 
ofeiobaDge  drawer  had  himself  apprized  the  defendant  of  hie  situation  at  the  time  of  faia 
wuDoai  stopping  payment,  and  that  this  bill  would  not  be  paid;  and  he  knew  that  the 
DOM  for  a  acceptor  had  no  funds  but  such  bb  the  drawer  furnished  him  with ;  attd  on  the 
SMBMti^  25th  of  February,  he  admitted  to  the  plaintifTa  agent  that  he  knew  of  (he  in- 
'  solvency  of  the  drawer  and  acceptor.  It  waa  contended,  that  notice  of  dis- 
,  honour  was  unnecessary;  but  the  Court  was  clear  that  the  inaolvency  of  tha 

drawer  and  acceptor,  and  the  knowledge  fof  it,  did  not  dispense  with  the  ne- 
cessity of  giving  notice  of  the  dishonour  of  the  bill  to  the  defendant. — Posfss 
to  the  defendant.     See  I  E»p.  333;  2  H.  Bl.  GO!);  2  B.  ^  P.  277;  S  id.  239; 
Bntwhara    1  T.  R.  169;   1  East.  245;   I5id.2l6;  Doug.  515. 
A.  was  la  30.  Swinyard  v.  Bowes.  E.  T.  1816.  K.  B.  £  M.  k  S.  62. 

dabted  to  Action  for  goods  sold.  Defence,  that  plaintiff  had  drawn  on  C,  a  .debtor 
B.,  aad  C.  of  defendant,  for  the  amount,  and  had  given  defendant  no  notice  of  the  dis- 
B  draw  a  '''^'""'■^  °^  t)*^'  '''"■  ^-  ^'^  banltrupt  a  week  after  the  bill  became  due,  and 
bill  on  C.  ""^^  ^°^  '"  "  condition  in  the  interim  to  pay  it,  Bayley,  J.  thought  (ho  defend- 
for  A'a  ant  not  within  the  custom  of  merchants,  because  he  waa  not  a  parly  to  the  hilt, 
dabi,  it  waa  And  as  he  did  not  appear  to  have  been  prejudiced  by  the  want  of  notice,  the 
holdsD  that  not  giving  it  him  furnished  no  ground  of  defence;  and  on  motion  for  a  new 
&Md°be*  *''^''  ''^^  C^ourt  concurred  in  this  opinion,  and  refuaed  the  rule.  See  3  M.  &. 
■ivee  to  A.  S-  362, 

-.f  ib«  dia  21.  Ci,Eoo  v.  Cotton.  M.  T.  1802.  C.  P.  3  B.  ft.  P.  239. 

bonoor  of  Action  by  indoraees  against  the  drawer  of  a  bill.  The  bill  was  drawn  ia 
tiie  blU.  America,  on  Cullcn  of  Liverpool,  in  favour  of  Milter  and  Robertson,  and  hy 
'""".them  indorsed  to  Booth  and  Co.,  and  it  afterwards  came  into  the  plaintitPs 
■iving  no  hands.  It  was  dated  in  1794,  and  drawn  at  91  days'  sight.  In  1800,  the  de- 
tica  to  ih«  fendant  having  other  effects  of  Cullen'a  in  hia  hands,  deposited  them  with  Mil- 
drawer,  ler  and  Robertson,  and  Booth  and  Co.,  on  an  undertaking  from  them  that  they 
ibat  OD  aa  would  return  these  effects  whenever  it  should  appear  that  they  were  exonerj- 
VP™^°  ted  from  this  bill.  Cuilen  aflerwards  became  bankrupt  The  defendant  waa 
tba  bill  arrested,  and  then  said  he  would  apply  to  Cullen'e  assignees  to  bail  him,  for 
woold  be  *  So  iha  dealh;  Polh.  pi.  46;  or  drawea'a  imprMonmeat,  conalilnles  no  ezcofo  for  iha 

diaboDoor  naglect  to  givs  notice  of  Bon-accspUnco  or  non-payoieat;  Hdjaas  v.  Barka,  B  B.  k  P. 
•d,  ha  lodg  699.  abridged  poit. 
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be  had  lodged  property  io  America  to  answer  the  bill,  and  if  he  waa  discharg'  [  469  ] 
ed  for  want  of  notice,  he  should  pay  it  over  to  them.  Acceptance  and  pay-  ged  oUior 
meot  were  both  refuted,  but  no  notice  was  ever  given  of  it  to  the  defendant.  '°PV"^> 
Chambre,  J,  nonsuited  Ihe  plalntilf,  on  the  ground  (hat  the  defendant  was  di»-  ^^^^(  ^^ 
charged  for  want  of  notice;  and  on  a  rule  ni«i  to  set  aaide  the  noDsuit,  and  (j„„,g>,ia 
cause  shown,  the  Court  held  that  the  special  circumstances  did  not  excuse  the  ihe  hiadi 
want  of  notice;  that  there  was  no  fraud  in  the  defendant,  which  was  the  of  ihe  in 
groUDd  for  the  rule  for  dispensing  with  notice;  snd  that,  when  Miller  and '''*"^' *"' 
Robertson,  and  Booth  and  Co.  were  exonerated,  which  they  were  by  want  of  f'V"''  ?' 
notice,  Ihe  money  deposited  with  them  belonged  to  Cullen's  assignees. — Kule  iheTridar 
discharged.  ,„  th.t  b< 

22  Staples  v.  Okises,  E.  T.  1795.  K.  B.  N.  P.  !  Esq.  332.  woqM  r«       - 
Actioa  against  the  drawer  of  a  bill.     The  defence  wrb,  want  of  notice.     The  ti""  i' 

plaintiff  thereupon  called  the  acceptor,  who  proved  that  when  Ihe  bill  was  "^.^"tl'r 
drawn,  he  was  indebted  to  the  defendant  io  more  than  the  amount  of  the  bdl,  u'r''|hii 
but  that  be  then  represented  to  the  defendant  that  it  would  not  be  in  his  power  he  waa  ex 
to  provide  for  the  bill  when  it  should  become  due,  and  that  it  was  therefore  un-  onersted 
derotood  between  them  that  the  defendant  should  provide  for  it;  and  it  was  t^om  tha 
contended,  that  this  superseded  the  necessity  of  giving  the  defendant  notice,  ^'ip,  /' 
Bui  iord  ffwiyon  held,  that  it  did  not,  and  nonsuited  the  plaintiff.  (toirbeba. 

23  Bi.iCKBAN  V.  DoREN.  M.  T.  1810.  N.  P.  2  Camp.  503.  ,ha  ^^^At 
Action  against  the  drawer  of  a  bill,  of  which  acceptance  had  been  refused,  of  (he  draw 

No  notice  of  dishonour  had  been  given;  to  explain  which,  it  was  slated  that  ee  at  an; 
llrare  was  a  general  account  between  plaintiff  and  defendant;  and  that  ohhough  "."""..m '!''"' 
when  the  bill  waa  presented  they  had  money  of  defendant's  in  their  hands,  yet '  ^  .     ". 
(bat  defendaot  was  greatly  indebted  to  them,  and  they  had  appropriated  the  j,  g„,j,igj 
money  in  hand  in  liquidation  of  their  debt.     Lord  Eltenborottgh  said,  where  a  to  ooiice  of 
party  draws  a  bill  on  a  house  with  whom  he   baa  no  account,  there  notice  of  dishonoar. 
dishoDoitr  is  unnecessary,  because  the  party  cannot  he  injured  by  the  want  of 
U;  but  where  parties  have  a  fluctuating  account,  there  notice  is  absolutely  3" '* ''"o 
necessary,  for  the  drawer  cannot  know  whether  or  not  his  bill  has  been  dis-  ^"°'i",i" 
honoured  without  it. — Plainlifi  nonsuited.  notice  at 

24  Ct-iRiDOB  T.  Dalton.  T.  T.  1815.  K.  B.  4  M.  &  S.296.  diihooour. 
Defendant  drew  upon  one  A.  B.  a  bill  for  8001.  dated  the  29th  of  June,  that  ihe  ba 

1814,  at  two  months  after  date.     Defendant   hnd  supplied  A.  B.  with  roods 'Bncoof  a 
to  the  amount  of  aOOi.;  and  between  June  and  September,  he  supplied  him  fl'"!"'>"''g 
with  70/.  worth  more;  but  according  to  this  course  of  dealing,  the  goods  were  i^eeadraw 
to  be  paid  for  by  acceptance  at  the  end  of  the  rear.     D^endant  being  sued  eeanddnvr 
by  an  indorsee,  in.sisted  upon  want  of  notice.     The  point  was  reserved  for  the  eriiagnitiBt 
opinion  of  the  Court,  who  now  delivered  judgment  as  follows.     The  case  of^tha  latter. 
Bickerdike  v.  Bollman,  1  T.  R.  405,  has  established,  that  a  parly  Io  whom  a    [  464  1 
notice  would  be  of  no  avail,  shall  not  be  entitled  to  require  it.     But  this  rule  ^°  ■|'"'° 
extends  only  to  cases  where  the  party  has  no  effects,  or  is  not  likely  Io  have  ^^^jj  ^\n 
efiects,  or  has  no  expectation  that  ho  will  have  any,  in  which  instances  it  is  ^pg„  credit 
clear  he  could  not  be  prejudiced  by  want  of  notice,  the  object  of  such  notice  drewi  upon 
being  to  enable  the  drawer  to  withdraw  forthwith  out  of  the  hand  of  the  draw-  the  pnrcha 
ee  such  effects  as  ho  may  happen  to  have,  or  may  stop  those  which  he  is  in  a  "5.°.*"" 
coarse  of  putting  into  his  hands.     The  question  therefore,  is,  whether  in  this  ^^^^yj  |, 
instance  there  were  any  funds  in  hand  at  the  time  of  drawing,  applicable  to  jy^  j^^^ 
this  bill,  or  a  ground  of  reasonable  expectation  Ihat,  when  the  bill  became  duo  berors  the 
the  drawee  would  come  forward  and  pay  it.     As  to  funds,  though  there  were  expiration 
goodii  of  the  defendant  in  the  drnwee'a  hands  at  the  time  of  Iho  drawing,  yet  of  the  «ipa 
they  were  not  such  as  could  be   properly  set  against  the   drawing;  and  as  to  j't,   l"^' 
any  reasonable  especlalion  that  the  bill  would  be  paid,  the  defendant  did  not  ^^j  ^^,{11^^ 
draw  the  bill  with  any  reasonable  expectation  that  il  would  be  accepted  or  paid  ;  to  notice  vf 
but  on  the  contrary,  with  a  pretly  clear  assurance  lhat  it  would  be  dishonour-  the  diaho 
«d,  for  the  bill  was  not  drawn  in  the  usual  course  of  business,  so  as  to  justify  "onr,  be 
an  expectation  that  it  would  be  paid.     The  defendant  had  no  claim  on  the  ^"""^  ^'.  . 
drawee  to  have  it  honoured,  according  to  the  due  course  of  credit  between  ''*^"*^ 
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to  «p«ct  them,  until  the  end  of  the  fear,  whereas  this  bill,  which  ia  at  two  montfaa,  he- 
*!>■'  "■'  cstne  due  on  the  Ist  of  September.  It  waa  drawn,  therefore,  in  anticipaliod 
waold'ba  "'"  '''■ '"'^dit,  and  without  nny  aasurauce  of  accommodation;  conseqaently,  the 
Door  iha  necessity  of  giving  notice  was  dispensed  with.  See  3  Campb.  164,'  T  East. 
bill.'  359;  12id.  177.  434;  15  id.  2"J1  ■  f  6  id.  43. 

SSWalwyn  v.  St.  QoiKTiN.  M.  T.  1196.  K.  B.  N.  P-SEap-Sie.  more  fully    . 
WhBt  ara  abridged,  ante. 

"^k!!  'J  ^''  ""'^  '■■"Be,  Eyre,  C-  J.  left  it  to  the  jury  lo  say,  whether  title  deeds,  in 

*r.h  A  '_  ^^^  bandg  of  a  drawee,  were  effects  or  not;  and  they  found  in  (he  affirmativo. 
Z.X1  See  2  A.  k  B.  340;  S.  C.  2  Rose.  141. 

oaMtion  36.  Pjiipson  v.  Knbller.  M.  T.  1815.  N.  P.  1  Stark.  116;  S.  C.  4  Campb: 
forlbsjary.  285. 

Thiswas  an  action  against  the  drawer  of  abill'of  exchange;  and  (he  qae«- 
If  ihs  draw  ijan  was,  whether  the  plaintilT  was  excused  for  not  having  given  hira  notice  of 
'r^Ift^  1  ^^^  dishonour  of  the  bill.  It  was  proved  thut  a  few  days  before  the  bill  became 
|_  'no  J  j^^^  i^g  defendant  called  at  the  count ing-house  of  the  plaintiff,  whom  he  knew 
^^ce'u  ^^  ^^  ^^^  holder;  and  being  asked  the  place  of  his  resideoce,  he  said  he  had 
imntateri  no  regular  residence;  he  was  living  among  his  friends,  and  be  would  coll  and 
of,  and      see  if  the  bill  was  paid  by  the  acceptor. 

viillin  Per  Lord  ElUnboravgh.     This  dispensed  with  notice,  ond  threw  upon  de- 

JJ*""'  j"'  fendant  himself  the  duty  of  inquiring  if  the  bill  was  paid. — Verdict  for  (be 
bin  it  p'aid  P'«inliff- 

a  notico  u  27'   Bbett  v.   Letett.  H.  T.  181 1.  K.  B.  13  East.  213. 

diapennd  llie  plaintiff  in  this  case  was  assignee  of  one  A.  B.  upon  whose  goods  the 
with.  sherilf  of  S.   had  levied  an  execution  on  a  judgment  obtained  against  him  ad 

the  Buit  of  a  creditor.  The  plaintiff  had  brought  an  action  against  the  dieriff 
*■  '"  "  for  such  levy  ;  find  two  doubts  had  been  Blarted  as  to  the  validity  of  the  peti- 
monT bv^  tioning  creditor's  debt,  which  arose  from  A.  B.'a  having  drawn  a  bill  of  ei- 
ib«  baok  change,  one  of  which  is  staled  ante,  vol.  iii.  559.  and  the  other  consiBled  in  at- 
nipt,  draw  tempting  to  impeach  the  proof  of  A.  B.'s  liability  on  the  bill,  on  account  of 
,«t.ora  hill  want  of  notice  of  its  dishooour,  it  appearing  that  a  witness  had  been  called, 
■^•"^'"S"  who  spoke  to  a  conversation  between  the  plamtiff  and  A.  B.  subsequent  to  the 
^r  nbra  ''*""  °^  '^^  bankruptcy  committed,  in  which  (he  plaintiff  asked  A.  B.  if  the  bill 
daeotto  bin  w^Kild  be  paid  ;  who  answered  no,  lAaf  if  tdould  comeback;  and  it  was  contended 
tMDknipt  that  no  evidence  of  any  admission  by  the  bankrupt,  after  the  act  of  bankrupt' 
ej,  thattba  cy,  conld  be  received  in  evidence  to  do  away  the  want  of  notice.  But  the 
bill  would  learned  judge  before  whom  the  cause  was  tried,  overruled  the  objection,  and 
«oive  back  received  the  evidence,  which  this  Court  agreed  to  be  right,  and  refused  the 

that  i"'  "   '"'^  •*"  *''^'  P"'"'-     ^^  '  ^*P-  '®*  i  ^  **■  ^'  ^'''^■ 

woald  not  be  paid  by  bim,  wilt  diipeiiM  with  llie  praof  of  notice  of  it*  dishanirar. 
So  an  ac  28.  Porthocsb  v.  Parkbr  a^d  othehs.  M.  T.  1807.  X.  P.  1  Camp.  89. 
cepior  wbo  lu  'his  case,  which  was  an  action  against  defendants  as  drawers  of  a  bill  of 
in  oae  of  exchange,  Lord  Ellenhorough  observed,  that  where  the  acceptor  is  one  of  (he 
the  draw  drawers,  there  is  no  necessity  lo  prove  notice  of  dishonour,  as  he  must  know, 
en,  "J"'*  or  will  be  presumed  to  have  knowledge  of  all  the  circumstances. 
noilBB  of"  2^-  "f^"-*-  '•  Hbap.  London  Adjourned  Sittings  after  M.  T.  1823.  1  D.  k-B. 
di.hoao>.r.  N-  P-  C.  57. 

.S^aampiU  by  payee  against  drawer  of  a  bill.  The  declaration  averred  due 
Wbara,  be  notice  of  non-payment  lo  the  drawer,  but  no  evidence  was  given  in  support  of 
fore  B  bill  that  avermf^nt,  the  fact  being  that  no  notice  of  non-payment  was  given  ;  hut  it 
becBoia  _  appeared  that  the  defendant  had  given  orders  to  the  drawees  not  to  pay  the 
u  ?v  n"  ^'"  ■'' P''^^^"t^d  ;  and  that  those  orders  had  been  communicated  to  the  plain- 
by  iba  draw  '''^-  "  "'"^  contended  (hat  the  order  not  to  pay  was  a  dispensation  of  notice  of 
era  Id  tba     dishonour,  because  it  necessarily  betrayed  a  consciousness  that  it  would  not 

draweel, 

not  to  DAT  *  ^^  w^are  the  diAwer  \m  sold  ard  shipped  gnodato  the  drawee,  and  drew  the  bill  be- 
ifpreaentod  ^"^  'W  had  arrived,  and  the  drawea,  not  hnviiiz  received  the  bill  of  lading,  refaaed  to 
held  that  accept  tha  goods,  bacaiive  Ihcy  ware  damaged,  and  who  refused  to  accept  the  bill,  it  ma 
ilBmannl  decided,' we  have  leen,  that  the  drawer  was  discharged  for  want  of  notice;  Rackar  T.  BS- 
ed  U  a  dia   Iw,  16  East.  4S;  S.  C.  3  Csoipb.  21T,  abridged  ante,  464. 
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b«  paid  ;  n^iicli  bad  ia  various  caen  baen  h«Id  to  deprive  the  drawer  of  hia  penutira 
HgbttoBUch  notice.     Abbott,  C,  J.  allowed  the  validity  of  Buch.argument.  "I  """"^ 

"  Sea  4  Campb.  285  ;  1  Slatk.  116  ;  13  East.  214  ;  I  Camp.  82.  honow 

30.  Ceossb  v.  Smith.  E.  T.  1813.  K.  B.  1  M.  &.  S.  644.  r  4gg  -i 

Smith  and  Co.   had  a  bill   for  9t76{.  drawn  by  Fea  and  Co.  accapted  by  Thaiuhihe 

Tuke,  payable  at  Smith,  Payne  and  Smith's,  due  l3tb  of  April,  IHIO.     Thi<t  iadoncr  of 

.   bill  they  remitted  to  Smith,  Payne  and  Smith,  their  correspondenls.     Tuke  ■  bill  ra 
banked  with  Smith  and  Co.     On  the  6ih  of  April,  Tuke  directed    Smith  and  =•"«  dif<» 
Co,  to  write  to  Smilb,  Payne  and  Smith,  not  to  pay  this  bill.     They  did  so  ;  |j,°J'„™p 
and  when  the  bill  wasdue,  it  waa  protested,  and  sent  to  Smith  and  Co.  at  Hull.  ,„,  )„  „^^ 
Pea  and  Co.  had  a  counting  house  at  Hull,  where  they  were  merchants,  and  ward  lo  ib* 
one  lived  within  a  mile,  and  the  other  within  33  miles  of  Hull.     The  morning  faoou  at 
after  Smith  and  Co.  received  the  bill,  their  clerk  went  to  give  notice,~Bnd  cal-  which  ii  ia 
led  attha  couotin;;  house  of  Fea  and  Co.  about  half  aHer  ten.     Fea  and  Co.  f°'|,^j -,i^ 
becanae  bankru[rfa,  and  their  assignees  insisted  that  Smiib  and  Co.  bad  made  p,ynHDt 
thia  bill  their  own,  and  were  not  entiiled  to  carry  it  to  the  debit  of  Fea  and  Co.  and  he  doM 
because  they  ought  to  have  given  notice  of  the  directions  they  received  from  u.  he  ii 
Tuke  to  prevent  payment  by  Smith,  Payne  and  Smith.      On  a  case  reserved,  "<»'  bound 
the  Court  held,  that  Smith  and  Co.  were  not  bound  to  have  given  notice  of  the  ^  ^"'  "?f 
directions  they  had  received  ;  and  that  it  would  have  been  a  breach  of  confi-  "bd^^d^s 
deuce  in  them  to  have  done  so.  tiona  lo  anr 

31.  TuRNBR  V.  Leech.  E.  T.  1821.   K.  B.  4  B.  ^  A.  451.  S.  P.  Marsh  v.  of  iba  per 
Maxwell.  T.  T.  1809.  K,  B.  2  Campb.  N.  P.  C.  209.  conira.   Cutlke  v.  »"«•  to  «h« 
Bout.  K.  B.  1819.  Chit.  Bills,  406.  6th  edit.  ''"'■ 
Plaintiff  was  the  1 1th  indorser  of  a  bill,  defendant  the  eighth.     Plaintiff  in-  „ 

dorsedit  to  Bennett,  Bennett  to  Fletcher,  Fletcher  to  Hordein,  and  Hordein  „  i"do^r 
to  Samsom  and  Co.     It  was  diuhououred  on  Saturday  the  30th  of  August,  and  ofedisho 
on  Monday  Ist  of  September,  Samaom  gave  notice  to  Hordein,  this  reached  aanred  bill,. 
Hordein  on  the  2d,   and  the  same  day  he  gave  notice  to  Fletcher ;  Fletcher  which  ■ 
fleot  notice  lo  Bennett  on  the  3d,  and  thia  notice  reached  Bennett  on  the  4th.  !'*^j*1""' 
He  did  nothing  till  the  8lh  ;  and  then  ho  gave  notice  to  plainiifT,  who  paid  the  J'^^*'^  "^^^ 
biU.      Plaintiff  sued   defendant  ;  and  on  a  case  reserved,   plaintilT  urged  that  Q,,jg  ^^■^^_ 
Bennett's  laches  had  not  discharged  defendnnt,  because  defendant  bad  notice  own,  atter- 
as  soon  aa  he  would,  bed  each  party  between  him  and  Samsom  taken  the  time  wards  peif - 
the  law  allowed  him  -,  but  the  Court  waa  clear  that  defendant  was  discharged,  ''t  ^"d  !■'•' 
and  gave  judgment  accordingly.  notice  to  a 

prior  indoner,  wbo  conid  nol  bars  been  entitled  to  earlier  notice,  if  the  proper  ancceuive 
nolicM  bad  been  given  by  all  parties,  held  thai  hs  paid  it  in  his  onu  wrong,  and  by  ao  do  ^™^  ^^r 
ing  he  eoold  aol  place  the  prior  indonen  in  a  wa»e  aitaaliou    than  tbey  would    otbeiwua  r^i^ca 
have  been.  '''^"'*, '"J^J; 

32.  Batbman  V.  Joseph.  T.  T.  1810.  K.  B.  12  East.  433  ;  S.  C.  2  Campb.  "/"f/bilt 
461.  S.  P.  Browsing  v.  Kinneab.  H.  T.  1819.  C.  P.  N.  P.  Gow.  8J.  H'^hm.wtt 
la  an  action  by  an  indorsee,  ngainat  the  payer  and  first  indorser  of  a  bill,  it  to  tlia  hoi 

appeared  that  the  plaintiff  received  notice  of  its  dishonour  on  the  30th  of  Sep-  dei,  the  lit 
tember,  in  time  Jo  have  given  notice  to  the  defendant  on  that  day  ;  he  gave  no  ^"  ■*  "■'^'^ 
notice,   however,   until  the  4th  of  October,   to  excuse  which  his  clerk  proved  ■f^/""' 
that  the  plaintilf  did  not  know  the  defendant's  residence  until  that  day.     Lord  ^^"^  \^^ 
EJlenborough  leflit  to  the  jury,  whether  the  plainlilfhad  used  due  diligence  to  fonnei  of 
find  the  defendant's  residence.  They  found  for  the  plaintiff,  and  on  motion  for  iia  diaho 
a  new  trial,  the  Court  refused  the  rule,  saying,  whether  due  notice  bad  been    [  46T  ] 
given  was  a  question  of  law  ,-  but  whether  due  diligence  had  been  used  to  dis-  ""»"'•  y«  it 
cover  the  residence  of  a  person  entitled  to  notice,  was  a  queelion  of  fact.  Std,  """'  '^  . 
tride  Whit,  76  ■   Poth.  pi.  144.  E!^V  «ion 

33  Sturces  v.  Perhick.E.  T,  1810.  Ex.  Wighlw.  7G.  ofajurj 

The  plaintifTB  in  (his  caxe  were  bankers  at  Bafh,  and  indorsers  of  a  pro-  thai  das  dL 
HMUory  note,  and  the  defendant,  the  indorser,  living  at  Bedminster,  near  Bris-  ligsnca  ba* 
lot     At  the  trial  verdict  waa  found  for  the  ptainliQ's.     The  facts  of  the  case  '■■■° 
were  these.     On  tb  23d.  of  September,  1803,  the  note  in  question  was  drawn  ^'„i[, 
by  one  Hull  for  65^.  payable  one  mouth  aller  dale  to  the  defendant  or  order, 
who  indorsed  it  over  to  the  plaintiffa  on  the  26ih  of  October^  when  the  note 
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It  hu  n«    became  due,  their  olerk  went  to  the  drawer's  house  id  Bath,  and  left  no(ic« 

verihelnu    that  the  note  was  due,  and  on  the  next  day  the  drawer  Bent  to  the  plaintifTs  to 

beea  hold    g^y  ,jj^j  jjg  ^^Q^y  j,^i|  ^„j  [„i(g  jj  yp.  (he  plaintiff's  clerk  inquired  of  HuII'b 

BDt  when  80Q  where  the  defendant  lived,  who  said  he  did  not  know,  and  it  was  not  till 

I  Dota  h«   the  Ist  of  April  that  the  plaintiff  found  out  where  the  defendant  lived.     Hull 

been  diaho   at  the  trial  said,  that  he  did  not  know  where  ihe  defendant  lived;  he  said  elsO 

Dourad,  to   that  he  himself  absconded  about  that  time,  and  that  upon  hia  return  he  found 

make  inqni  ([,e  bankers  inquiring  after  the  defendant's  residence.      Hull  was  declared  a 

■  draw'er'.     baikiupt  in  the  month  of  February,  and  the  plaintiffs  had  received  a  dividend 

banieer      of  five  shiilioga  in  the  pound.     At  the  trial  the  defendant  first  endeaTou red 

the  reii      to  prove  that  the  drawer  had  himself  taken  up  the  note.     On  a  rule   calling 

dsDce  of      upon  the  plaintiff  to  show  cause  why  the  verdict  should  not  be  set  aside,  ana 

the  pdjee.  ^  nonsuit  entered,  or  a  hew  trial  had,  upon  the  grounds  that  the  plaintiffs  bad 

not  used  due  diligence  in  inquiring  after  the  defendant's  residence;  the  Court 

seemed  inclined  to  think  that  the  defence  of  payment  would  be  a  waiver  «f  tbs 

laches,  if  any;  bnt  without  going  into  that,  they  thought  sufficient  dilig«BC« 

had  been  used. 

34    Bbveridgbt.  BuRBis.  T.  T.   1812  N.  P.  5  Campb.  262. 
eedinfaS™      '"  ""  "'='''*"   ^Y  '*'*'   ''"'o"^^  against  the  indorser  of  a  bill,  to  excuse  want 
thaiiir        '^^  notice,  plaintifT  stated  that  defendants  address  did  not  appear  upon  the  bill, 
■eems  qaeithat  he  had  made  inquiries  at  the  house  where  it  was  payable,  but  was  unable 
lioDable.      (o  ascertain  it.      Lord  Ellenborough  said   it  was  pleintifPs  duty  to  have  mad« 
inquiries  of  some  of  the  parties  to  the  bill,  and  referred  to  the  directory,  and 
made  application  to  persons  of  the  same  name.     Ignorance  of  the  indorser'a 
abode,  in  many  cases,  might  excuse  the  want  of  due  notice  ;  but  Ihe  party  must 
ahow  he  has  excercised  reasonable  diligence  to  find  it  out,  which  in  the  pro- 
sent  case  be  has  not  done. — Plaintilf  nonsuited, 

35.  TiucKBAT  T.  Blackett.  M.  T.  1811.  N.  P.  3  Camp.  164; 
^f^  '''VT,  Action  by  the  indorsee  of  a  bill  of  exchange  against  drawer.  It  appeared 
which  is  de*''^  bills,  before  they  were  due  were  left  for  payment  at  the  acceptor's,  who 
■troyed  by  ^V  tn^^take  dextroyed  them;  notice  of  the  fact  was  given  to  the  defendant,  and 
[  4tis  I  a  request  made  for  new  bills  according  to  the  slat.  9  &  10  W.  c.  17.  which 
■ecideni  ii  defendant  refused;  in  a  fewduys  the  acceptors  became  insolvent,  but  the  bills 
eniltled  to  were  presented  for  payment  as  they  became  due,  hut  no  regular  notice  of  di»- 
notice  of  honour  was  sent  to  defendant.  Lord  Ellenborough,  C.  J.  said,  the  insolvency 
non-pay  ^j.  jj^^  acceptor  did  not  dispense  with  the  necessity  of  notice  of  dishononr; 
iboiuh  ha  the  dislruct ion  of  the  bills  did  not  alter  the  case,  because  they  [might  have 
hurernwd  been  with  or  without  an  indemnity;  and  that  as  the  defendant,  not  having 
to  giie  a  notice  of  dishonour,  might  have  been  prevented  from  prosecuting  hia  remedy 
new  bill  ao  against  the  acceptors,  plaintiff  must  be  nonsuited, 
cotdiog  to  ( jj  Jy■^}^^^  „^„j  ,i^^  ,„  j^  g^j,^  , 

^'  ll„  1  TiNDAL  V.  Brown.  E.  T.  178G.  K.  B.  1  T.  R.  (G7. 

1.  3.  and  In  an  action  by  the  indorsee  against  the  indoraer  'of  a   promissoy  note,  it 

thaogh  he  appeared  the  defendant  had,  within  a  reasonable  time  aRer  default  of  pavment 

ItnoKB  the  oranote,recei¥cdnolice  thereof  from  the  maker;  but  the  plaintiff,  the  holder 

drawee  it  |,^^  ^^j  given  the  defendant  notice  until  two  days  sfler  the   hill  became  due^ 

P  On  this  ground  the  Court  held  that   the  plainfiff  could  not  recover,  and   that 

ipijg^^jjj^  due  notice  ought  lobe  given  by  the  holder  himself  to  the  indorser,  within  ar 

"era  bill  or  reasonable  time  after  default    of  payment;  and    Duller,  J.  observed,  that  the 

note  miui  purpose  of  giving  notice  to  the  indorser,  is  not  merely  that  the  indoraer  shoald 

of  the  dii  *  1*°  ""^  of  '■^'  pxrliea  aa  redide  in    the  place    where  the  preientment  waa  made,  tba 

hoDoar  DOlice  mas'  be  given  nt  the   eipiration  of  Ihe  day  folloninf;  the  diihaaoar;  to  iTiose  who 

within  a       reside  elsewhere,  hy  the  post  afThat  or  ilia  neit  day.      Each    partj  has  a  day   for  ei>in( 

rratonable  "^ll'^e,  and  ha  will  be  entitled  lottha  nbolo  day,  thoogb  the  post  bjr  whieh  ha  is  to  send  ic 

time.  goes  out  wi'hin  the  day      IF  the  holder  place    the   iDstiBment  in   the  hands  of  the  bnnker, 

the  banker  it  only  boand  to  giie  notice  of  its  disbonoarlo  his  ctnlamer,  in  like  manner  •■ 

if  Im  were  himself  the  holder,  and  hii  enitomer    were  the    pnrty  next    entitled  to  notice. 

And  the  enaloiDor  hafl  the  like  time  to  cnmmnnicate    lach  notice  as    if  he  had  receiTed  ft 

from  a  holder.     These  general  role*  are  iUuslratsd  and  eoofirmed  by  the  eases  abridpi]  in 

the  teit. 
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know  that  the  Do4e  is  not  paid,  for  h«  is  cbargeable  only  in  a  ■econdary  degree 
bat  to  reader  him  liable  you  must  show  that  the  holder  looked  to  him  for 
payment,  and  gave  him  notice  that  he  did  so.  The  notica  by  another  person 
to  the  indorsei  can  never  be  sufEcent,  but  it  must  proceed  Irom  the  holder 
himself. 
SDarbishirev.  pAKKEn.  H.  T.  1805.  K.B.  GEast.  3;  S.  C.  2  Smith.  If)5  Whether 

Upon    (he    question  of,  whether  what  was  to  be  considered  ""easonable  jj^^j^^^JJI'^^ 
■oiice  of  the  diahonour  of  a  bill  in  those  coses  in  which  it  is  required,  in ;,  ^  reason 
order  to  render  the  parties  collaterally  liable,  reaponaible  upon  the  default  able  tins 
of  the   acceptor,  was  a   question  of  law    or  of  fact,  Lawrence,  J.  express-  wiihin 
ad  himself  as  follows;  1  certainly  admit  this  ia  a  question  of  law  compounded  which  no 
with  fact;  but  i^en  the  facta  are  found,  it  in  a  mere  question  of  law,  ■■id  *,'^^ "^^'j*' 
the  jury   are  not  to  be   left  to  decide    it  wholy  of  themselves,  but    areof^i,;!] 
to  take  the  directions  of  the  judge.     The  case  of  Metcalf  v.  Hall  (Doug-  bum  lie  gi 
491.,)  and  also  the  case  of  Bull,  Niai  Prius,  274.  278,  one  where  the  jury    [  469  ] 
struggled  againit  the  opinion  of  the  jud?e ;  and  the  other  where  it  was  doubt-  nn  be  k 
ed,  whether  1 5  days  of  notice  was  not  allowed,  were  both  relied  on  in  Tindal  qoaation  of 
T.  Brown  (I  T.  R.  167;  6id.  186;)  and  in  that  very  case  of  Tindal  v.  Brown  [j^™^. 
the  question  came  before  the  Court  on  a  special  verdict,  and  the  jury  did  not  ' 

find  any  thing  as  to  the  reasonableness  of  the  time.  They  on^y  fonnd  the 
facts,  and  judgment  was  given  in  the  court  without  more  argument.  But  it 
was  necessay  for  the  jury  to  say  what  was  a  reasonable  time  for  the  notice, 
there  ought  to  have  been  a  e«nire  de  novo.  Wills,  C.  J.,  in  his  report,  p.  206. 
says,  an  issue  may  be  joined  on  things  which  are  partly  matters  of  fact  and 
putly  matters  of  law;  and  then,  when  the  evidence,  is  given  at  the  trial,  the 
judge  must  direct  the  jury  how  the  law  is;  and  iftheylind  contrary  to  the 
direction  of  the  judge,  it  will  be  a  sufficient  cnuse  for  a  new  trial.  And  the 
MOW  doctrine  is  laid  down  mU  Lord  Raymond,  1485-94.  that  the  jury  in  mat- 
ters of  Uw,  must  take  the  direction  of  the  judge.  And,  indeed,  it  is  so  in  all 
eases. 

5.  HiLTo-t  V.  Shepherd.    E.  T.  1796.  K.  B.  6  East  14.  n.  S.  P.  Hopes  t. 
Alder.  M,  T.  1800.  K.  B.  6  East.  16  n. 

In  this  case  it  appeared,  that  a  bill  of  e.Tchange  passed  through  the  hands  of^r  of  facst 
five  persons,  all  of  whom  lived  in  London  or  the  neifibhourhood;  and  that  the  Tor  the  jury 
bill,  when  due,  being  dishonoured,  the  holder  gave  notice  on  the  same  day  to  ti>  deter 
(he  tifih  indorser,and  he  on  the  next  day  to  the  fourth,  and  he  on  the  noTl  day  "'"'  **"' 
to  the  third,  and  he  on  the  next  day  to  the  second,  and  he  on  the  same  day  to  jl 
the  first,  in  on  action  commenced  by  the  second  indorser  against  the  first  in- 
dorser,  a  verdict  was  found  for  the  plaintiif,-  to  set  aside  which  a  rule  niti  had 
heen  obtained,  on  the  ground  of  a  misdirection  by  the  judge,  at  the  trial,  in 
point  of  law,  he  having  stated  to  the  jury,  that  it  was  a  question  for  them  to 
consider,  whether,  under  the  circumstances,  the  plaintiff  had  been  guilty  of  any 
laches  or  negligence.  Cause  was  shown  against  the  rule;  when  it  wascon- 
tended,  that  whether  due  notice  had  been  given  in  reasonable  lime,  must,  from 
the  necessity  of  the  thing,  be  a  question  of  fact,  for  the  consideration  of  the  ju- 
ry. That  it  depended  upon  a  thousand  combinations  of  circumstances  which 
could  not  be  reduced  to  rule;  if  the  party  were  taken  ill;  ifho  lose  his  senses-, 
ifhe  were  under  duress,  gcc.  how  could  laches  ho  imputed  to  him?  Suppose  he 
were  prevented  from  giving  notice  within  the  time  named  by  a  physical  im- 
possibility? Such  a  rule  of  law  must  depend  upon  the  distance;  upon  the 
course,  ofthe  post;  upon  the  slate  of  the  roads;  upon  accidents;  all  which  it  is 
absurd lo  imagine.  Lord  Kenyon;  C.  J.  said,  I  cannot  conceive  howthis  can 
be  a  matter  of  law.  I  can  understand  that  the  taw  should  require  that  due  dil- 
ligence  shall  be  used-,  but  that  it  should  be  laid  down  that  the  notice  must  be 
given  that  day  or  the  next,  or  at  any  precise  time,  under  whatever  circum- 
stances, is,  I  own,  beyond  my  comprehension.  I  should  rather  have  conceiv- 
ed that,  whether  due  dilligcnce  had  or  had  not  been  used,  was  a  question  for 
the  jury  to  consider,  under  all  the  circumstances  of  the  accident,  necessity  and 
the  like.  This,  however,  is  a  question  very  ht  to  be  considered,  and  when  it  [  470  1 
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goei  down  lo  trial  ngain.  I  shall  advise  the  JU17  to  find  a  special  rerAct  I 
B«t  ibalet  find  invincible  objections,  in  my  own  mind,  to  consider  that  the  r»le  of  law  j»- 
Mr  opinion  quiring  due  dilligence  is  tied  down  lo  the  nert  Aay 

■PP"!"*^,  4.  TiNUiL  V.  Brown.  E.  T.  nss.  K.  B,  I  T.  R.  167.  S.  P.  PoptEtT.Aaa- 
"«  com  "■  E.  T.  1103.  K.  P.  6  Mod.  147;  S.  C.  Holt.  121. 

pound  pro  Per  Lord  Mansfield,  C .  J.  What  is  a  reasonable  time  is  partly  a  qnestioa 
poiUion  of  or/od,  and  pHrtJy  B  questinnoflatD.  It  must  depend  on  the  circumstoDces. 
law  and  Jut  per  Aahhurat  and  Buller,  Js.  Whether  the  post  goes  out  this  or  that  day, 
Thfl  ('  °*  '"^'^^  *''"^'  ^^'  "^  matters  of  fact;  bnt  when  Ibeee  facta  are  established,  it 
■t  which     becomes  a  matler  of  law 

ihs  Doiica  5.  Lawso.n  aku  OTHEfis  T.  SnERwoob.  R  T.  1ftl6<  N.  P.  1  StarkiV  J14. 
wi*  gWan,  Action  by  the  indnraee  againit  the  indoraer.  It  was  pMCA  that  notice  of 
casnot  be  ,he  dishonour  had  been  given,  hut  not  whether  it  was  given  two  or  three  days 
left  >o  >n>|^  after  the  presentment.  Lord  Ellenborough  said,  there  must  be  positive  evi- 
uinat  ba  pa  ^^"ce  that  notice  was  given  in  due  time;  it  could  not  be  presumed;  and  that 
>iti*e  proof,  the  onui  prohantU  lay  upon  the  plaintiff. — Plaiatilf  nonsuited. 

6.  BiABRinOE  v.MufNERB.  H.T.  ISIS.  N.  P.  3  Campb.  193. 
It  nay  ba  Action  by  indorsee  against  the  payee  of  a  promissory  note.  It  appeared 
grrea  on  the  noto  was  presented  for  payment  on  the  forenoon  of  the  day  it  became  due, 
**!*  ^J  *■"  and  payment  was  refased;  m  the  aflemoon  ofthat  same  day,  plainlifr£:ave  no- 
eoinn  doa  '"^^  of  dishonour.  Defendant's  coaosel  contended,  that  the  notice  of  dishonor 
immedirits*  ^"^  premature,  because  the  maker  of  a  note  had  the  whole  of  the  day  oa 
if  on  refn  which  the  bill  became  due  to  pay  it.  Eut  Lord  Elleuborougfa  said,  a  note  i* 
■al  of  pij  dishonoured  the  instant  payment  is  refused,  although  snch  refusal  be  made  on 
want,  wiih  j(,g  jjy  the  bill  becomea'due;  and  a  party  cannot  complain  of  the  extraordi- 
ont  wsiiing  ^^|,y  diligence  used  to  give  him  notice. — Verdict  for  plaintiff. 
ibeVit  will  T-  S.'MiTH  V.  Mullet.  T.  T.  1809.  2  Campb.  208. 

laiaksnap  •Ainnnpnl  against  the  indorsers  of  a  bill.  The  bill  became  due  on  Satar- 
dnring  th&  day.  One  D.  gave  plaiotiS'  notice  of  dishonour  or  Monday,  whose  clerk  pot 
^'^y*  a  letter  into  the  twepenuy  post,  aller  five  o'clock  op  Tuesday  evening,  giving 

All  ih«  P"  notice  to  C.  The  letter  being  too  late  for  that  evening  delivery,  was  received 
„„,  j,_  ,^  on  Wednesday  morning.  On-the  question  whether  the  notice  of  disbonour 
■itcnciice:  had  been  given,  Lord  Ellenborough  observed,  It  is  important  that  there  should 
bni  patting  be  an  established  rule  on  this  subject,  and  I  think  there  can  be  none  more  coo- 
ihe  noiica  venient  than  that,  where  alt  parties  reside  in  the  same  place,  each  has  a  day  to 
into  the  gjyg  notice.  Reasonable  expedition  has  not  therefore,  been  used  in  (he  pres- 
po»t'»t''fiva  8'it»^**8,  for  the  plnintiff  had  notice  on  Mondsy,  and  he  omitted  to  give  notice 
o^Iock  on  to  bis  indorsers  until  Wednesday ;  for  putting  a  letter  into  (he  post  on  Tuesday, 
iba  lecond  at  five  o'clock,  waa  equivalent  lo  sending  it  on  Wednesday,  since  it  could  not 
da^  ■■  ioanrbe  delivered  before  that  day.  Plaintiff  has  consequently  1<k4  one  day,  and  for 
ficiant.  these  laches  defendant  is  discharged. — Plaintifi' nonsuited. 
J  ''T'  1  8.  Wbight  v.  Shiwcross.  2  fi.  &  A.  601.  n.  a.  S.  P.  Bair  v.  Hadwbm. 
fkiw^i^  E.  T.  I8I6.   K.  B.6M.  &S.  68. 

lidiBiingtba  PlaintifC  received  notice  by  a  letter,  on  a  Sunday,  of  the  dishonour  of  a  bil). 
dHhonoor  He  did  not  send  notice  lo  defendant  till  Tuesday's  post,  which  set  out  in  tha 
ofa  bill,  evening.  He  might  have  sent  it  in  the  evening  of  Monday,  by  ihe  Monday'* 
roacbad  iha  pogt.  But  on  motion  for  a  new  trial,  af\er  verdict  for  plaintiff,  the  Court  held, 
hoider  ort  It  piQ^jtiff  uigg  not  bound  to  open  the  letter  till  Monday,  nor  bound  to  send  notice 
Coort  bald  ^'"  ^^^  Tuesday,  and  therelbre  refused  the  rule. 

that  benaa""^  lioand  lo  apea  it  tiitil  the  Monday,  and  tbat  he  bad  nolbaengDillj  of  iacftti  by  detay- 
ioglo  sand  nolice  until  Tneaday'a  post. 

j^„j,ho  9.  Li.tno  V.  UwsivoRTH.  H.T.  lail.N.  P.  2  Campb.  66. 

aauia  (nlfl  ^sumptU  by  the  indorsee  against  the  maker  of  a  bill  of  exchange.  The 
appltei  to  a  bill  was  noted  for  non-payment  on  the  8tb,  but  plaintiff  being  a  Jew,  and  the 
Jowiih  foi  8th  being  a  festival,  which  forbids  any  persons  of  the  Jewish  perauasion  to  al- 
''*^'  tend  to  business,  notice  of  dishonour  was  not  given  until  afler  post  time  on  the 

9th  ;  the  question  was,  whether  plain  till' was  excused  by  iiot  giving  notice  on 
*  The  niaal  practice  ia  lo  preaent  anch  a  bill  in  the  conaa  of  lb«  nMirniaf,  aad  ifrefqfed 

In  London,  Ibr  a  notary;  aee  4  T.  R.  110;  to  pretonl  it  again  in  tbeevening. 
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Ihe  8th,  on  account  of  his  religion  ;  and  Lord  E!Ienl>oroogh  held  that  he  was,  ?''^'?  ?" 
and  observed  that  »<  were  not  cam|>elled  to  giv  e  notice  of  dishonour  on  our  j^^  "„„„, 
Sabbath,  and  the  Bnme  indulgence  ought^to  be  observed  to  the  profesaoro  of^f ,  l,j,l  ^f 
-vnother  religioa. — Verdict  for  plaintifT.  eichnng* 

'10.  JAMESOS  V.  SwiNTON.  H.  T.  IBIO.   C.  P.  2  Taunt.  324.  waagKeo 

The  question  in  thia  case  was,  whether  due  notice  of  the  non-payment  of  a  'o  an  Indor 
bill  of  exchange  had  been  given  to  an  indorHer,  It  appeared  that  the  liili  was  "j' .  -  "  " 
dishonoured  on  the  lOlh  of  July  ;  the  Inat  indorser,  who  lived  in  Holborn,  JjJ|^p'^"  ^^ 
having  had  notice  of  the  same  about  four  o'clock  in  the  afiernoon  oF  ihut  dny,  [[,g  ,ng. 
Bent  notice  on  the  next  day  to  the  defendant,  a  prior  indorser,  who  resided  at  noon  of  the 
Iriington,  and  who  received  it  about  eight  or  nine  in  the  evening.  The  Court  d«j  of  con 
held  this'due  notice,  and  the  rule  niti  for  a  new  trial  moved  for  was  refused.  pajnoant, 
II.    HiTNESv.  BiRfts.  H.  T.  1804.  C.  P.3B.  ^P.699.  "ricT""* 

The  plaiatifi;  being  holder  of  a  bill  of  exchange,  indorsed  to  him  by  the  de-  ,he  in<Jar 
fendant,  placed  it  in  the  hands  ol  his  bnnkers,   who,  having  presented  it  on  Mr,  who 
Saturday  at  the  acceptor's  house,  it  was  refused  payment,  and  by  them  noted,  lived  in  I* 
and  presented  again  by  a  notary  between  nine  and  ten  o'clock  in  the  evening,  ling'oii  o« 
when  it  was  found  that  the  acceptor  was  in  the  King's  Bench  prison.     On  j^" ''•^' 
Monday,  the  holder,  who  lived  at  Knightab ridge,  had  notice  of  its  dishonour  (jogr,  held 
from  his  bankers,  and  notice  was  left  at  the  residence  of  the  defendant  in  Tot-  jt  good  no 
tenham  Court  Road,  at  noon  on  the  following  daj.  The  question  was,  whether  tice. 
the  plaiDtiff'  had  given  notice  within  a  reasonable  time.     The  plaintiff  had  a 
verdict,  open  to  a  motion  by  the  defendant  for  leave  to  enter  a  nonsuit.     On    [  "^^^  J 
motion  lor  that  purpose.  Lord  Alvanley,  C,  J.  said  ;  the  defendant's  counsel  So  "bore  a 
has   cited   the   cases   of  TindatI   v.    Brown,    J  T.  K.  167.    and  Nicholson  v.  ^^^''j 
Goutbit,  2  H.  Bl.  609 .  to  show  that  neglect  in  a  holder  of  a  bill  to  give  notice  fhrongh  the 
for  the  upace  of  three  days  is  such  laehea  as  wilt  discharge  the  parties  other- igFnej  at 
wise  liable.     But  this  ease  is  clearly  distinguishable  fromjhose,  as  a  Sunday  ■  banker, 
intervened,  and  notice  could  not  he  given  by  the  bankers  to  the  plaintiff  afler  °"  '  ^'J"' 
the  presentment  by  the  notary  on  Saturday  evening.     To  this  argument  it  has  ,*?' " 
heea  objected,  that  the  plaintifl'had  occasioned  the  delay  by  deputing  a  hanker  ^^^  ,qJ  be 
to  transact  business,  that  he  himself  might  have  negociated  ;  but  if  we  admit  m.  proieit 
this  roBBoning,  we  should  virtually   put  an  eud  to  the  practice  of  presenting edwa*  pre 
bills  through  the  agency  of  a  banker,  which  would  greatly  militate  against  the  ■ented  ■ 
public  interest.     Now,  allowing  the  agency  of  the  banker,  it  ban  been  shown  *""  ""  '''• 
that  the  holder,  as  soon  as  he  could  conveniently,  gave  notice  to  the  defendant,  "r*^"^ 
which  he  might  do  at  any  time  during  the  day,  and  by  letter  ;  and  an  to  the  fnsed  pay 
precise  time  when  the  defendant  received  it,  we  cannot  distinguish  as  to  a  meni,  and 
fraction  of  a  day.— Motion  refused.  ootice  wai 

ghraa  (o  tlia  holder  on  (Moadaj  following,  and  he,  who  reatded  at  Enlghubri^a,  fare  no-  ^ 
tioe  to  iho  indoraer,  who  lived   in   ToUeobaio-caarUnKd,  on  Tattadaj,  the  Conrt  hold  it""  wbere 
oatic*  within  TMeooiUe  time.  ^  *geiit  in 

IS.  Baldwin  t.  Richardsos.  H.  T.  1 823.  K.  B.  I  B.  b,  C.  345  ;  S.  C,  2  buwtihont 

D.&R.  286.      .  inrorniiog 

Th«  traveUer  of  plaintiffs,  tradesmen  in  London,  upon  receiving  a  bill  of  bis  priaci 
exchange  in  payment  of  a  debt  due  to  his  principal  from  M.  of  Derby,  paid  itP"'  ofihe 
away  to  the  traveller  of  B.     The  traveller  of  B.  transmitted  the  bill  to  his  '|f,^™ ''  , 
principal,  but  did  not  communicate  to  him  the  names  of  the  person  from  whom  from'whom 
b«  received  it.     B.  paid  it  to  his  bankers.     The  bill  was  dishonoured  on  tbe  3d  he  reeaiv 
of  April.     On  the  Sth  B,  received  notice  of  the  dishonour,  but  not  knowing-ed  it,  and 
the  paities  to  the  bill,  ho  wrote  to  his  agent  for  information,  who  being  then  at  ">•  bill'was 
Edinburgh,  did  not  receive  the  letter  unlilt  ho  10th,  when  notice  was  sent  to  ^■*"'°''" 
th«  plabtiaa,  and  by  them  received  on  the  13th  ;  on  the  I41h  plaintiffs  wrote ^onlt  held 
to  B.  tor  the  bill,  and  received  it  on  the  16th,  and  by  that  day's  post  gave  no-that  ih« 
lice  to  A,  the  original  indorser.     The  question  which  now  engaged  the  stton-  principal 
tion  ofthe  Court  was,  whether  there  had  been  such  laches  as  would  discharge  "'d  med 
A. 'a  liability  as  indorser.     The  court  said,  the  plaintid'a  in  this  case  appear  to  "ffic""?  di 
hare  used  due  diligence  in  giving  notice  to  A.  after  they  were  informed  of  the  ™Jir^J^ 
lactof  the  diabonour  of  the  bill.     The  intermediate  delay  which  took  place 
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tb*  defan     nscfluanl^  -nrpae  rram  th«  manner  in  which  the  bill  vaa  circulated.     Sea  l4 

d«nt  srUi*  j;^^   433  .   1  T.  K.  712, 

of  ih^'bilJ    '3.  Darbyshibe  v.  Parner.  If.  T.  1805.  K.  B,  6  Eaat.  3  ;  S.  C.  2  Smilfa, 

nbeD  hsu  Rep.  195. 

cartHinad         Tins  Was  an  action  ngninst  the  defendant,   m  guarantee  for  one  A.  B.   for 

his  reii        the  payment  of  the  price  of  certain  gooda  deliiered  to  him  ;  but  the  sole  qoe** 

.°'^'.  tion  in  this  cause  arose  upon  the  point  whether  due  notice  had  been  given  by 
poarad'he  '°  p'aintifFto  A.  B.  of  Ihedishonoor  of  a  bill  of  exchange  drawn  by  A.  B.  on 
wrotfl  im  one  C.  D.  in  London,  and  paid  by  him  A.  1).  to  the  plaintiff  al  M.  At  the 
-  mediately  trial  it  waa  proved  that  the  defendant  undertook  lo  giiarantee  the  payment  for 
to  fail  ageat  the  goods,  which  wore  to  be  paid  for  by  the  above  bill.  It  became  due  on  tha 
to  leani.      9|h  of  August,   1803  ;  and   being   then   dishonoured,  the  holders  in  LoodcHl 

i  ^'^  ]  transmitted  notice  thereof  to  the  plaintiff  at  M.  The  post  arrived  at  M.  ahout 
^l?""**  midnight  on  the  Illh,  or  early  in  (he  morning  on  the  Tith,  and  the  letters  wer« 
inmed  for  ^l^hvered  out  about  sei-en  or  eight  in  the  morning.  It  left  M.  for  K.  (where 
Don-pay  A.  B.  resided)  on  the  same  day  about  twelve  at  noon,  so  that  there  waa  about 
mam  lo  b  four  or  five  hours  lime  for  him  to  transmit  notice  to  A.  I),  on  that  day.  The 
party  maid  po^t  arrives  at  K.  from  M.  ahout  seven  in  the  evening  of  Die  same  day  ;  and 
lag  in  tba  i,etween  nine  and  ten  of  the  same  night,  that  is,  within  a  few  hours  »ets  oat 
„j,j,'^',  again  for  L.  Tba  plaintiff  did  not  write  by  post  on  the  I^th,  hut  sent  the  hill 
goes  oat  »o  hy  B  friend  on  the  1:1th,  and  he  accordingly  gave  notice  to  A.  B.  on  that  day 
man  an  about  nine  in  the  evening.  It  appeared  on  the  trial,  that  the  notice  waa  re- 
Ihat  d.ij  B9  ccived  by  A.  B.  so  late  on  that  day,  that,  although  he  immediately  wrote  a  let- 
to  render  it  jg^^  a^j  ,.„„  „;,),  j(  ,(,  ,(,0  p^g,^  j,g  could  not  get  it  in,  being  so  much  agitated 
or  Yarr  irT'  ™''''  *^^  notice  of  the  dishonour  of  the  bill  ;  and  there  waa  some  doubt  upon 
■■nnv.mBni  the  trial,  whether,  if  he  had  not  been  so,  he  might  not  have  got  the  letter  in 
''  due  time.      There  was  no  evidence  that  the  delivery  of  the  letter* 

1  place  immediately  upon  their  arrival,  so  as  to  show  that  A.  B. 
)uld  have  received  it  earlier.  It  was  left  to  ihe  jury  to  say,  whether  this  no- 
ibenait  jj^.^  ^^^  -^^  j^g  ijma.  The  judge  said,  it  wna  not  ni?ceseary  that  the  plaintifT 
Mma  day  it  s'lO"'*^  immediately,on  the  receipt  of  the  letter  from  L.  give  up  all  other  husi- 
may  be  bIi  ness,  in  order  to  write  lo  M.  ;  and  that,  as  in  L.  the  holder  had  till  the  post 
eicDaafor  time  on  the  10th,  when  the  bill  was  dishonoured  on  the  9th,  so,  by  parity  of 
not  aesding  reasoning,  the  holder  at  IVl.  would  have  till  the  next  day,  alter  he  received  the 
Botice  hi  notice,  to  transmit  notice  to  K.  whicli  would  he  on  the  )3lh  of  August,  apd 
piut  fbm'  "lerefore  this  notice  might  be  good. — Verdict  for  plaintiff.  Rule  niai  for  anew 
It  laojt  al  trial.  Per  Cur.  The  notice  which  has  been  given  is  insufficient.  The  law 
aaj  rate  be  on  this  subject  seems  to  be  very  well  ascertained  in  what  is  laid  down  by  Lord 
aent  by  the  Mansfield  and  Lord  Alvanley  in  the  cases  cited.  (3  B.  &  P.  599  ;  2  H.  Bl. 
naxi  follow  365.  See  1  T  R.  167  ■  and  6  id.  18G.)  What  ia  reasonable  notice  is  a  quea- 
and^will  ''°"  °f '^'*  compounded  with  fact  to  bo  lell  lo  the  jury.  Bolh  of  them  say 
hdi  be  good '''^^'''^  notice  should  be  by  the  next  post,  where  the  parties  live  at  a  distance  ; 
iraeat  bj  abut  it  is  impossible   to   give   notice   hy  the  noxt  post,  if  it  gftes  out  almost  the 

EriTato  next  minute,  as  in  some  places  it  may  do.  They  must  therefore  mean  the  next 
and  on  the  convenient  post  hy  which  the  notice  may  be  sent  ;  aud  here,  though  the  party 
"'d'f d^'  ™'8'''  ''**"  some  excuse  for  not  sending  the  notice  on  that  day,  yet  he  ought 
,  .„:-.  to  have  used  reasonable  diligence,  and  ought  to  have  sent  it  by  the  next  daya 
till  after  post,  instead  of  sending  it  hv  a  private  hand. — Rule  absolute.* 
the  poai.)  14,  Dardtshirb  v.  Parker.  H.  T.  IflOS.  K.  B.  6  East.  3  ;  S.  C.  2  Smith. 
L  474   1  195.  S.  P.  Williams  v.  Smith.   E.  T.  1BI9.  K.  B.  2  B.  &.  A.496. 

Tha  worda  In  ihis  case,  in  which  the  question  came  before  the  Court,  whether  notice 
•aaat  poii,'  [,ad  been  given  by  the  holders  of  a  bill  of  exchange  to  the  drawer,  of  ita  di»- 
iatbe"rule  honour,  within  a  sufficiently  reasonable  time.  Lord  EUenhorough,  C.  J.  ob- 
which  hai  served  ;  reasonable  diligence  in  giving  the  notice  in  these  cases  ought  to  be 
been  adopt  deemed  sufficient,  unless  the  party  can  show  that  he  has  been  damnified, 
ad  by  the  There  is  a  general  position  in  the  books  upon  the  subject,  as  in  Marius,  for 
tha  holder  *  '^'''  "*""*  waa  afterwards  asnin  tried,  when  a  verdict  was  found  for  the  plaioliff,  it 
ofa  di^  being  proved  that  tha  latlor  waa  Seiivernd  by  lt]f  private  RonToyanca  aa  early-aa  il  woald 
bava  besa  delivaied  by  the  poat  had  it  been  aeat  oa  the  ISlh;  vida  2  Smith  Rep.  S02. 
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butanes,  that  the  ootice  to  the  drurer,  or  other  parly,  on  the  bill,  ought  lo  benonred  bill 
«ent   by   the    nest  post.     But  1  am  of  opinion,  that  by  the  next  poit  you  muiil  'i^'"!  *t  ' 
UpderBtand  ihe  next  reaHonaUle  convenient  post,  otherwise  the  holder  of  the  j""""^ 
bill  would  have  lew  time  to  give  notice  ia  the  couetry,  or  to  his  correspondent  ij™,'Ji,r" 
ibroadj  than  he  would  if  the  drawer  lived  in  the  same  town.     There  le,  how-  mu.t  giVe 
ever,  nothing  in  the  decided  cases,  as  a  rule  strictly  applicable  (o  this  cose  ;  notice  of 
but  certainly  it  cannot  be  Understood,  that,  let  the  nest  post  go  out  When  it  may  "el"  ''«"l>o 
you  are  to  send  it,  at  all  events,  by  that  conveyance.    If  it  were  so,  every  man  """"■  **?  '''• 
must  be  nailed,  as  it  were,  to  the  poet-house,  to  open  the  letters  immediately  ^^' ■'""[1 
•a  they  arrive,  and  must  lay  a^de  all  other  bnaineBi;  in  order  to  answer  them,  ^11  cam 
or  dispatch  a  notice  to  his  indorser  or  the  drawer  Immediately.     If  indeed  the  next 
(here  ia  an  interval  of  four  or  live  hours  between  the  coming  in  and  going  out  coDTeaisnt 
of  the  post,  it  may  be  a  fit  question  for  con  si  deration,  whether  the  party  ought  P"*- 
or  ought  not  to  send  by  the  next  post.     But  here  be  did  not  send  by  the  poat 
of  (he  day  on  which  he  received  notice  himself,  nor  even  by  the  post  of  the 
next  day,  but  by  a  private  person,  and  it  was  not  delivered  till  afler  the  letters  !J°T"T3''- 
bythe«Mt.  L„o^"« 

15.  B*RCROFT  7.  Hall.  Lancaster  Assizes.  1818.  N.  P.  Holt.  476.      nerilhonod 

Action  against  the  drawer  of  a  bill  of  exchange,  who  resided  at  A.     The  to  lend  do 
defeudaot  indorsed  the  hill  lo  plaintiR,  which  was  accepted  by  B.  payable  at  'i""  ^y  '.''" 
C     The  billbemg  dishonoured,  plaintiff,  who  resided  at  D.  had  notice  of  Ihet  P™''."  " 
circumstance  on  the  24th  May,  and  sent  a  letter  to  that  effect  to  his  agent  at  ^eiid'ii''b» 
E.  by  a  private  hand,  though  the  mail  had  previously  lefl,  desiring  him  to  give  g  aiivxt 
defendant   notice  of  the  acceptor's  default.      On  the  25lh,  the  agent   attended  convej 
at  Ihe  defendant's  counting-house,   about  six  in  the  evening,    which  was  shut  «"ce  provi 
wp,  the  neil  day  being  Sunday.     ITie  agent  did  not  in  fact  give  defendant  no- ''.'"' '"" 
tice  until  the  27th.     Defendant's  counsel  contended,  that  the  notice  was  not  [],"g "'j'na 
in  time  ;  but  Bayley,  J.  said,  il  was  true  notice  must  he  given  in  time,  but  all  \t  would 
a  man'a  other  business  is  not  lo  be  neglected  to  give  the  most  exprdltious  no-hnvercnch 
tice.     A  party  is  not  bound  to  send  by  post  as  Ihe  only  conveyance,  or  by  Ihe  bA  ihe  par 
first  opportunity  which  offers.    The  notice  given  in  this  case  is  quite  sufficient;')'  ''^P"'^! 
no  conveyance  could  have  brought  it  sooner. — Verdict  for  the  plaintiff.  t  4^^.  J 

(«)  Form  of  ike  nolice^  in  mhal  manner,  and  6./  and  to  jolinm  lo  be  given.  y"  P""'^" 

I.  HAatLEi's  CASE.  T.  T.  leaS.  K.'B.  4B.  A-C.  339.  «e^eii' 

Indorsee  against  drawer.  The  notice  of  dishonour  addressed  to  the  de-iJi]tobe 
fendant  stated,  "  I  am  desired  to  apply  to  you  for  Ihe  payment  of  the  sum  of  used  in  tha 
1501,  due  to  myself  on  a  draft  drawn  by  Mr.  C.  on  Mr.  C,  which  1  hope  you  ""lice,  but 
will  on  receipt  discharge,  to  prevent  the  necessity  of  law  proceedings."  Per  J' .'"'"'  f**" 
Cw.  Although  no  precise  form  of  words  is  necesfiary  to  be  used  in  such  no-  ,"^i,",io„ 
ticea,  jet  il  must  be  such  as  will  convey  lo  the  defendant  knowledge  that  the  thni  pay 
bill  baa  been  refused  payment.  meniaf  iha 

2    FoMTER  v.  Jl'Bdison.  T.  T.  1812.  K.  B.  16  East,  105.  bi"  I"" 

Indorsee  against  drawer;  when  payment  was  refused  by  the  acceptor,  plain-™"  '*'"• 
tiT  apprised  defendant  thereof,  but  added,  he  had  reason  to  believe  a  friend  jeetnwr"* 
would  advance  the  money  for  the  acceptor  in  a  few  days;  thst  he  would  there- 
fore hold  it  till  the   end  of  the  week   without  pulling   more  expense  upon  il,  where  th« 
unless  ho  heard  from  the  defendant  lo  the  contrary.     The  bill  was  not  paid,  holder  or* 
but  no  further  application  WBB  made   to   defendant  for   near  two  months.      At  bill  of  ex 
the  trial  of  the  action.  Wood,  B.  being  of  opinion  thai  plaintilf  should   '"'*'^  °'l'''?*L  > 
given  aaecond  notice  at  Ihe  end  of  the  week,  and  the  jury  thinking  that  cer-  "^^  ^^^ 
tain  circumstances  proved,  did  not  amount  to  a  waiver  of  the  want  of  such  ^j  nnvment 
notice,  a  verdict  was  found  for  defendant;  but  on  a  rule  ni«i  for  a   new  trial,  bj  iha  ac 
and  cause  shown,  the  Court  thought  that  the  plaintiff  had  done  all  the  law  repior, 
merchant  required  by  giving  one  notice;  that  he  then  at  the  highest  made  him-B""  ""'"s" 
self  agent  for  defendant,  to  endeavour  to  get  payment;  and  if  ony  damage  '^"Jbrdrawer 
suited  to  defendant  for  want  of  notice,  it  might  perhaps  entitle  him  to  call  upon  1,^^  inibnn' 

*  Aad  il  bu  bean  decided  [hat  it  is  not  enongti  lo  state  in  the  nnlice  that  iha  drawee  re-  ed  him  that 
fiiMS  to  honour,  bnt  that  it  mast  gn  fitther,  and  eipren  ihal  the  bolder  doea  ddI  intend  lo  '"  ti*"!  'b> 
pT*  credit  U  lbs  diawaa;  mo  1  T.  R.  148;  tide  poat,  473.  •*oa  lo  be 
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Beva  it  the  plaintiff  as  hia  agent  by  action,  but  that  it  vns  no  defence  to  the  sctioil 
woDld  be     upon  ^l^^  bill. — Rule  absolute. 

taken  "P'narawdiiyii.andofferedlo  retain  Iha  hill  lill  the  andoriho    weeh.  onlea    he  receWed  la- 
slruciioDatD  the  contrary,  heli!  that  such  canditioDa  did  nol  discbarga  tbe  drawer,  altbongh 
A  noIicB  10  n„  fQither  nolioo  of  non-pajmenl  wna  given. 

taindor  3  Bb4UChamp  v.  Cahh.  Weattitiosler  J^djorned  Sittinsa,  after  Hilary  Term, 
foliowin.  '^"-  Coram  Abbott,  C,  J.  D.  &.  R.  N.  P.  C.  3. 

terms,  ■'!  1^'^  ^'^  "i*  action  by  the  indorsee  against  the  indorser  of  a  bill  of  ex- 
give  JOB  change.  A  copy  of  the  notice  of  the  dishonour  of  the  bill,  sent  by  the  plaia* 
notice  tbst  titf  to  the  defendant,  was  put  in  as  follows,  "  I  give  you   notice  that  a  biil  for, 

■  bill,  ftc.    ji^f.   drawn  by  you,  upon  &.c.  Ues  at  rny  banking  houae  dishonoured."     It  waa 
drawn  bj    ^fgej  that  such  notice  waa  insufficient,  aa  the  defendant  was  the  indorser,  and 
diahonoDT    "ot  the  drawer  of  the  bill.  Abbott,  C.  J.  acquiesced,  and  nonsuited  the  plaintifi*. 
«d,"  ia  ia  4.   Crosse  v.  Smith,  E.  T.  ]  8 13.  K.  B.  1  M.  §^  S.  644. 
■ufficient         Per  Cur.     Notice  to  the  drawers  of  non-payment  of  a  bill  of  exchange  by 

[  476  ]  Bending  to  Ibeir  counting  house  during  tbe  hours  of  businees,  on  two  aucces- 
Seoding  a  g'^ve  days,  knocking  there,  and  making  noiae  sufBcient  to  be  heard  by  peraong 
if'  1  ih  ''''*^'"j  """^  waiting  there  several  minutes,  the  inner  door  of  the  counting- 
dnTwa'r'a  house  being  locked,  is  sufficient,  without  leaving  a  notice  in  writing,  or  aend- 
coaniing-  ing  by  the  post,  though  some  of  the  drawers  livo  at  a  small  distance  frona  iha 
hooae  dor  place.  The  counting-house  ia  a  place  where  all  appointments  respecting  th« 
ingthe  business,  and  all  notices,  should  be  addressed.  And  it  is  the  duty  of  lh« 
hunn  of  OQ  ,j,gf(.[,^Q(  ^^  take  care  that  a  proper  person  be  in  attendance.  Putting  a  let- 
-aafficlent  '^"^  ''***'  ^^^  P"*'  '*  """'y  '"'^  mode  of  giving  notice;  but  where  both  parlies  are 
residing  in  tbe  same  town,  sending  a  clerk  ia  a  more  regular  and  less  excep- 
tionable mode. 

5.  GoLnsMiTH  V.  Bl*nd.  E.  T.  1800,  C.  P.  Cited  Bayley  on  Bills.  4th  edit. 
And  irna  '^^*'  p'aintilTs  sucd  the  defendants  as  indorscrs  of  two  foreign  bills,  and  to 
peraoD  be  prove  notice  the  plaintiffs  showed  that  they  sent  a  clerk  to  the  defendanta* 
in  atien  counting-Kouse,  near  the  Exchange,  between  four  and  five  o'clock  in  the  af- 
dance  it  ih  lernoon;  nobody  was  in  Ihe  counting-house;  the  clerk  saw  a  servant  girl  at 
dot  aecnsa  ^^^^  house,  who  said,  thai  nobody  waa  in  the  way,  and  he  returned,  having  left 
M  aand  ■  •'°  message  with  her.  Lord  Eldon,  C.  J.  told  the  jury  that  if  they  thought 
flrriUHD  the  defendant  ought  to  have  had  somebody  in  the  counting-house  at  thetimfl, 
«Da.  .  he  was  of  opinion  that  Iho  plaintiffs  had  done  all  that  was  necessary  by  send- 
ing their  clerk;  that  the  notice  was  in  law  sufficient,  if  the  time  was  regular. 
Verdict  for  plaintiff. 

6.  Crosse  v.  Smith.  E.  T.  1813,  K.  B.  1  M.  &  S.  54S. 
Boi  telliiiK       In  appeared  in  this  case  that  a  bill  of  exchange  having  become  dishonoured, 

■  man  ••'  nttempta  had  been  made  to  give  personal  notice  to  the  parties  liable  thereon, 
nb\l/ia  dig  **"' ''"''  ^""^^  efforts  had  been  in  vain;  that  in  fact  the  party  who  went  to  tbe 
honoured  ia 'counting  house  of  the  drawer,  in  order  to  give  notice,  lound  the  outer  door 
■o  not'ce,  open,  the  inner  one  locked;  that  he  knocked  sa  as  be  must  have  been  heard 
Dnian  Ibe  had  any  one  been  there;  that  he  watted  two  or  three  minutea,  and  went  away; 
BUorner  f^^^  „„  (jjj,  return  he  saw  the  drawer's  attorney,  to  whom  he  communicated  the 
than'taiiral  <^'''cumstance;  that  the  next  morning  he  went  about  the  same  hour,  but  with 
Mwen.     -  "**  better  Buccess;  and  that  no  written  notice  was  left,  nor  waa  any  notice  sent 

to  the  residence  of  any  of  Ihe  partners.  Upon  a  case  reserved.  Lord  EUen- 
borough  held  that  going  to  the  counting-house  at  Ihe  time  it  should  have  been 
open,  was  sufficient,  and  that  it  was  unnecessary  to  leave  a  written  notice,  <x 
to  send  to  the  residence  of  any  of  the  parties.  Yet  he  observed  that  the  no- 
tice to  the  attorney  must  be  considered  as  going  for  nothing,  because  he  waa 
not  the  proper  person  to  receive  such  a  notice. 

7.  KuFH  v.  Westo.n.  M.  T.  1799.  K.  B.  N.  P.  3  Esp.  54. 
[  477  ]  Action  by  the  indorsee  against  the  indorser  of  a  foreign  bill  of  exchange, 
Sending  no  drawn  at  Genoa;  defence,  that  due  notice  of  its  dishonour  had  not  been  given, 
licsiirdis  It  was  proved  (hat  the  bill  had  been  put  into  the  post-office  ot  London  the 
honour  bj  third  day  after  it  was  received  from  the  defendants,  which  was  the  firat  Italian 
post  day  after  it  waa  received.     It  was  farther  proved,  that,  from  the  disturbed 
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ttBte  or  Italy  for  some  time  before,  the  regular  post  hail  been  interrupted,  and  tka  |io«t,* 
the  bill  had  not  arrived  at  Genoa  till  a  month  af^er  it  became  due;  that  it  waa"''*'^"  ■' 
immediately  presented  for  acceptance,  which  being  refused,  it  was  protested,    -  ' 
snd  the  protest  sent  off  immediately  by  the  post  to  England. '    Lord  Kenyon,  '*"'" 
C.  J.  aaid,  as  the  plaintifTs  had  sent  the  bill  by  the  ordinary  course  of  the  post, 
they  had  done  all  they  were  called  on  to  do;  they  could  not  foreaee  that  the  or  an  in 
post  troald  be  interrupted,  and  it  could  not  be  expected  they  should  send  ataod  bill  w 
■pecial  messenger.  mfficient, 

8.  SAUNnERsoNv.  Judge,  E.T.  1795.  C.  P.  2  H.  Bl.  509.  ibtraghiibe 

The  holder  of  a  note  wrote  to  the  defendant,  who  was  one  of  the  indoraers,^?'  receiv 
to  say  it  was  dishonoured,  and  put  (he  letter  in  the  post;  but  there  wsa  no  evi- 
dence that  the  defendant  ever  received  it;  and  the  Court  held,  that  sending  j^„jjj-(|,^ 
the  letter  by  the  post  was  quite  sufficient.  pirtiM  ra 

S.Scott  v.  Lifford.  E.  T.  1808.  K.  B.  9  East.  371;  S.  C.  I  Camph,  246.  ildabLoit 
S.P.  Langdalet.  Trimmer.  E.T.   1812.  K.  B.  15  East.  291.     S.  P.  J""  "  in 
Bftiiv.  Hadwbh.  E.T.  1816.  K.  B.6M.&S.68.  Ticiniu.no 

Abill,  dueonlhe  4tb  of  June,  was  presented  on  that  day  by  A.  B.  and  Co.,!*"    j" 
tfie  plaintiff's  bankers,  who  lived  in  London.     The  plaintifi*  hved  in  London  may  ta 
also;  and  they  gave  him  notice  on  the  5th.     The  defendant  (the  drawer]  lived  <eDi  by  (hv 
otShadwell;  and  on  the  6lh  the  plaintitT  sent  him  notice  by  the  twopenny- tnopeiny 
post.     Lord  Ellenborough  left  it  to  the  jury,  whether  the  plaintiff  had  commu-  P""';  ""^ 
Bleated  the  notice  in  reasonable  time;  and  they  thought  he  had.     And  on  e    f  V"!? 
motion  for  a  new  trial,  Lord  Ellenborough  said  he  could  not  say  that  the  plain-  ^here  iha 
tiff,  omMtia  onuwitM  oliis  negoiiit,  was  bound  to  post  off  immediately  with  no-  bill  u  in 
tice;  it  was  sufficient  if  reasonable  diligence  had  been   used.     The   Court  ihs  hand* 
thought  the  verdict  correct,  and  refused  a  rule.  of 'bo  hold 

10.  Pearso.s  v.  CftiLLAN.  E.  T.    1805.  K.  B.  2  Smith.  Rep.  404.  th^b^oka' 

tSnUMptil  on  a  bill   of  exchange  for  301  ,   indoreed  by  (he   defendant  to  the  j,  ^^j^ 

«'  intiff     The  plaintilfdemandedthe  amountof  thebill,  andSJ.  12».  9((.  costs,  bomid  to 
e  defendant  tendered  311.  1  Is.  9d.     The  expeaae  incurred  was  on  account  giire  no(ic« 
of  a  messenger  employed  in  giving  (he  notice  of  non-payment.     The  defend- °'' ■<■  <''■ 
ant  objectedthat  the  holder  of  n  bill  was  not  entitled  to  give  notice  by  a  spe-^f°°"  *° 
cial  messenger,  but  only  by  the  ordinary  course  .of  (he  post.     It  was  agreed,  ^^  ^  1^1,^ 
that  if  a  special   messenger  should   he   allowed,   it  wes   not  an  unreasonable  manner- 
charge.     The  3\l.  111.  9d.  having  been  tendered,  and  that  fact  pleaded;  and    [  478  ] 
this  objection  having  been  made  to  the  legality  of  (he  charge,  the  defendant's  Wbcra  U  is 
counsel  contended  that  the  plaintiff  should  benonBuiled;  but  the  learned  judge  n^B^^'y 
overruled  the  objection,  and  expressly  left  it  (o  the  jury  to  say  whether  the  "'  '"<"» 
tending  by  a  special   messenger  was  done  wantonly   or  not,-  and  it  8PP^^''^'i  ^^"j^^'^^j 
that  the  letter  possibly  would  not  have  reached  the  defendant  for  a  fortnight,  je,  of  ,  bill 
as  he  lived  out  of  the  usual  course   of  (he  post;   and  upon  this  (he  jury  found  to  send  d»- 
a  verdict  for  Ibe  plaintill*  for  the  amount  of  the  bill,  and  (he  full  charge  for  the  tice  ariu 
eipences;  and  Lawrence,  J.  said,  "  in  some  parts  of  Yorkshire,  where  the'">"P''7 
manufacturers  hve  at  a  distance  from  (he   post  towns,  (he   letters  may  lie  a  ""jj^^  J„*. 
long  time  before  they  are  called  for,  and  it  may  be  necessary  (o  send,  notice  ,^^2^^^ 
by   a  special  messenger;"  and   Lord  Ellenborough,  C.J.   observed,  "that  it  thun  ihs 
was  rightly  left  to  the  jury,  if  it  was  lefl  to  (hem  to  say  ^vhethcr  the  special  poat.-f  b« 
messenger  was  necessary;  and  also  whether  the  charge   was  reasonable." — mBy  aond  « 

Rule  Rui  refused .  'P""''  "*? 

longer,  and 

*  Where  natieo  i)  sent  from  Londaa  bj  llie  generoi  post,  it  hna  boen  held  that  (he  let-  be  maj  re 
ter  OOPtainii^  it  shoQld  be  pot  inlo  Iha  post  olfioo  in  Lombard-ntreHt,  or  nt  a  receiving  covortho 
houe,  and  that  the  delivery  (o  a  bellman  in  the  atieel  will  not  be  ealEcieot;  Hawkioa  fg,,g„B),[g 
*.  Rati;  Peake  N.  R.  186.  abridged  an(e,  tit.  Bellmaa;  aee  Unacock  v.  Noak«a,  eipencea 
Peaks,  67.  incun-*d  by 

t   Bat  ihare  ia  considerable  risk  in  aending    eotice   by  a  privole  hnod   where  there    u  a  that  niode 
regular     l>ast;  fai    if  the    notice    arive     later    by  the    former    ihJti   by    the    taller,    ihegf^gp^gy 
partial  may    be.dijcharged;    aee  Darbyahare    v.    Parker,  S    East.  8.    9.       It  haa,  indeed,  jQca. 
been   decided,    (hnl    the  holder    of  a  dishonoured  bill  ia  ool  bound  lo  tend  notice  to    Ibe 
drawar  by  the  mail,  or  fii^t  conroyance  that  lets  oat,  it  Ii 
•««n(ial  delay  lo  eand  notice  by  a  private  band;  Banciofl 
bfidjedante,  p.  4TS. 
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Ths  Bolloaii.  SiEWiRTV.  KmSBTT.  T.T.  1809. 2  Camp.  178.  S.P.  Tikdalt-Bbowic. 
ofdalio  E.T.  1786.  K.  B.  1  T.  R.  167. 

noutiihai  ^tumpsil  on  a  bill  of  exchange.  It  appeared,  notice  of  dtahonour  had  been 
muVtba  El  given  by  C.  D,,  who  had  been  employed  to  get  the  bill  aiscounted  for  sonte 
Y60  by  the  of  the  original  parliea.  It  was  not  ahown  that  he  had  any  authonty,  from  moy 
bolder  him  party  to  the  bill,  lo  give  notice  of  dishonour.  It  was  contended,  that  the  no- 
■elf.'  ot  tico  waa  aufficient,  because  the  party  who  gave  the  notice  mnat  be  cODfliderea 
bismihori  ^^  ^^^  authorised  agent;  but  Lord  Ellenborough  aaid,  if  you  can  make  C.  D. 
»^X"b'y  "«  "ge"*  of  "■«  J""'*'^"*  *''*'  "•"'"  '^''"■''  ^°  sufficient;  but  aa  he  ia  in  reality 
a  mer>  nothing  more  than  a  mere  stranger,  it  ia  defective,  since  it  should  have  come 
■tnnger.      from  the  holder,  or  his  authorised  agent. — Plaintiff  nonsuited. 

12.  Wilson  v.  Swabbt.  E.  T.  1815.  I  Starkie.  34. 
Bnt  noiicB       Action  by  iudorsce  against  drawer  of  a  bill  of  exchange.     Notice  of  d»»- 
giTea  by  a  honour  had  been  given  to  the   defendant  by  one  of  the  indorsera  of  the  bill, 
Th  b'?'  'm  l""*  "Ot  by  the  party  who  sued,  which  defendant's  counsel  inaiated  waa  necea- 
saffitw  '       sary:  but  Lord  Ellenborough  held,  notice  from  any  party  to  the  bill  was  good. 

[  479  1  13.  SHiw  V.  Croft.  T.  T.  1798.  K.  B.  Cited  Chit,  on  Bills.  227.  Gth  edit. 
The  object  ,d*iumpmiby  theholderofabill  against  the  drawer.  Defence,  no  regular 
of  iba  no  notice  of  the  diabonour;  but  it  being  proved  that  a  meBsago  had  been  left  at 
tice  beiag  ^^^  drawer's  house  by  the  acceptor,  staling  that  the  bill  had  been  dishonoured, 
tbii  ihe  j^^  Kenyon,  C .  J.  aaid,  that  it  made'  no  difference  who  apprised  the  drawer, 
E'm  re"*"'  since  the  object  of  the  notice  was  that  the  drawer  might  ha^e  reeouree  lo  th« 
couna  to  acceptor, 
the  accap  14,  JamESON  iltB  0THBR8  T.  SwiNTON.  M.  T.  1809,  2  Camjjb.  313, 

\°J-       ,  iSsiumpaU  on  a  bill  of  exchnnge  drawn  by  defendant,  and  by  him  indorsed  to 

the  drawer' ■^-  The  bill  became  due  oo  Saturday,  and  was  in  the  hands  of  plaintifPa 
or  indoraBf '•sfl'^"' who  gave  plaintiffs  notice  of  diahonour  on  Monday;  and  plaintifls, 
receive  due  the  same  evenin;!^.  gave  A.  notice ;  between  eight  and  nine  the  next  evening, 
Doiice  of  A.  gave'defendanl  notice.  The  question  waa,  whether  the  notice  of  dishon- 
diahooour  Qur  was  sufficient  to  maintain  the  action.  Lawrence,  J,  said,  notice  flrom  any 
'^'"^iaiB  IT  P*"^?  '°  *^^  **'"  '^  sufficient  to  render  the  drawer  or  indorser  liable  to  all  sob' 
dordee  ho  sequent  indorsees. — Verdict  (or"plaintiff. 
■  U  liable  to  15.  Kosher  and  another  v.  Kieran.  M.  T.  1814,  N.  P,  4  Catnpb.  87. 
a  aabie  Action  by  the  indorsee  against  tlie  drawer  of  a  bill  of  exchange,      It  appear 

qaeat  indore,]^  the  hill  was  presented  for  payment  the  day  it  became  due,  and  dia* 
•*"'["  honoured;  and  the  acceptor,  the  mame  dav,  informed  the  drawer  oY-inability" 
hadaodi  '**  P"y  '''^  '*'"'  ''''i''^''  he  stated  to  be  in  plaintiff's  hands.  The  question  waa, 
tectaoticef  whether  this  was  due  notice  of  dishonour.  Lord  Ellenborough  held  it  suffi- 
And  notice  cient. — Verdict  for  plaintiff. 

of  dUho  16.  PoHTHousE  V.  Parker.  M.  T.  1807.  K.  B.  N.  P.  I  Campb.  82. 

Kiur  from       Action  by  the  payee  against  drawera  of  a  bill. 

tor  w^the  ^®'"  ^''^  Ellenborough.  C.  J.  Where  several  are  concerned  together  in 
drawer  partnership,  notice  to  one  partner  ia  equivalent  to  notice  to  sU  of  (hem,  if  the 
ia  nfiici  eat  transact  ton  in  respect  of  which  the  notice  is  given  bonfjid*. 

by  the  ia  *  '^  ^aj  been  hnlden,  that  in  general,  the  notice  of  noo  acceptaoce  or  non  payHiant  ibaiild 

dor»ee  s  come  from  the  holder,  because  notice  is  Dot  leqairnd,  merely  that  the  partial  frDm  whom 
■ainM  Iho  !'■'  holder  recoi red  the  hill  may  immediately  call  on  those  who  are  JUble  to  them  for  an 
drawer.  indemnity,  bat  it  mnst  impott  that  the  holder  Inteodi  to  anppon  hia  lepil  rights  and  resort 
Notice  to  '"  'ham  for  payment;  and  thBrefora,  where  the  drawer,  having  notice  before  the  bill  waa 
one  ofseTe  '^''^>  *'"''  '''°  acceptor  had  fdlled.i;iive  another  peraon  money  to  pay  the  bill,  aod  Ibehold- 
ralparlnera  "  neglected  to  give  notice  of  the  diihonour,  i(  was  bolden  that  (be  drawer  was  diachargMl; 
joint  indor  NiciioUon  v.  Gouthis,  2  H.  Bl.  612,  abridged  ante. 

Mn   ii  suf        ^  ''*  ''  usual  far  each  party,  immedislely  n|ion  receipt  of  notice  lo  give  a  fresh  notice  la 
ficiaat.t       snch  of  (hose  parties  who  ore  liable  over  to  him,  and  acaiosl  whom  he  mnit  prove  aolica; 
BayUy  on  Bills,  I4S;  Kyd.  126. 

I  And  when  a  hill  hEis  been  drawn  by  a  Rrm  npon  one  of  the  partners,  and  by  bim  ac- 
cepted and  dishonoured,  it  is  wehuTescen  note,  unnecessary  to  give  notice  of  inch  dishon- 
onrlo  the  firm,  for  this  mutt  neceiserily  be  known  lo  one  of  them,  and  llie  knowledgs  of 
one  iethe  knowledge  of  all.  If  the  party  cctiiled  to  notice  boa  bankmpt,  notico  ihoald  bo 
given  to  him  and  hU  ouiguoes;  see  ^  Esp.  611;  I  B.  &  P.  6G2;  6  Esp.  ITS;  if  Iba  party 
ba  dead,  aoliceshoaldbegivea  to  bU  eiecnloror  adoiinisUaloi.    Whea  tbe  party  antitlaf 
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(rf)  JVhai  circumitanea  amovnt  io  wnver  of  a  neglrel  to  gine  netiet.  [  480  ] 

HoRFoau  T.  W1L80K.  M:  T.  1807.  C.  P.  1  Taunt.  12. 

To  an  aclion  by  an  indorsee  ngninsl  the  drawer  ot  a  bill  of  exchange,  the  W""'  "'■"* 
defeadant  pleaded  the  general  issue,  and  delivered  nolice  of  sel-off.     it  ap-  j"J°,'„' 
geared,  th^t  (he  hill  having  been  diabonoured,  the  holder  sent  a  letter  by  post  ^on-ptiy 
to  ittform  the  drawer  of  the  circuniitance.     Shortly  afterwards  the  holder  bav-  „,en(  of  a 
ktg  met  the  defendant,  the  latter  advised  the  former  to  return  the  bill  to  the  hill  of  ei 
plaiotiir,  who  had  indorsed  it  to  him.     The  letter,  giving:  notice  of  the  diahon-  chnnga, 
Mir,  was  oot  put  in  evidence;  but  a  clerk  to  ths  plainti'i'satlorney  proved  that  ™'.^  ^  , 
ha vtag  called  on  the  defendant's  attorney,  after  the  action  was  commencedj  to  ,^g  dmw 
inquire  into  the  particulars  of  the  sel-off,  the  latter  told  him  that  e  sura  of  ino-  er'smnkiag 
Bey  had  l>BeD  paid  on  account  of  the  bill,  hut  did  not  make  any  observation  as  a  payawM 
toihe  wont  of  notice  of  the  dishonour.     The  plaintiff  had  a  verdict;  and  on  a  o"  "="«■'> 
fule  nui  for  a  new  trial  being  obtained,  on  the  ground  that  parol  evidence  of  "'"'"'""• 
the  nolico  had  been  admitted,  though  the  letter  might  have  been  proved  ;  the 
Court  were  of  opinion  that  the  defendant  had,  by  the  circumstances  detailed, 
waived  bis  right  to  dispute  the  regularity  of  aotice. — Rule  discharged.      See 
2  I>oug.  467;  2  East.  469;  2  Slra.  1246. 

2  Hopes  v.  Alder.  M.  T.  1799.  K.  B.  6  East.  16.  Or  b    «i 

Indorsee  against  drawer;  defence,  no  notice  of  dishonour;  proof  that  de-  j^_  ^^  ' 
fendant  afterwards  said  that  he  would  see  the  bill  paid,  which  the  Court  hold-  wodM  (m 
iog  to  be  an  equitable  consideration,  gave  judgment  for  plaintitf.  ii  paid.' 

3.  LuiYDi*  v  Robertson.  H.  T.  1806.  K,  B.  7  East.  231;  S.  C.  3  Smith. 
Rep.  226.  S.  P.  Whitaker  v.  Morris.  Lent.  Ass.  1766.  Select  Ca.  171.     Or  by  ib. 
Indorsee  against  indorser  of  a  bill.     No  evidence  was  given  of  presentment  '°r    JTf.''  1 
•r  notice;  but  it  was  proved,  that  being  called  upon  by  the  plaintitT's  clerk,     L     ~^  ,  J 
some  months  aFler  the  bill  was  due,  the  defcndact,  "  he  had  not  the  cash  by  „iied  hmL 
him,  but  if  the  clerk  would  call  in  a  day  or  two,  and  bring  the  account  (mean-  for  pay 
log  of  the  e.vpences)  he  would  pay  it."     The  bill  was  shown  to  hira  at  the  ment  by  ■ 
time.     On  a  second  application  ho  oSered  a  hill  on  London  for  the  debt  and  "ibBeqaMt 
expenses,  which  was  refused.     He  then  said,  "  that  he  had  not  had  regular  ■■"'^riee, 
notice;  but  as  the  debt  was  justly  due  he  would  pay  it."     Chambre,  J.  thought  ^^"fj'^j. 
this  sufficient,  and  verdict  lor  the  pleintilf.     On  a  rule  niat  for  a  new  trial,  and  jgt,t  ,qJ 
eaose  shown.  Lord  Ellenborough  said  the  case  admits  of  no  doubt.     It  was  to  be  wWd 
be  presumed  prima  Jacia,  from  the  promise  to  pay,  that  the  bill  had  been  pre-  pay  ill 
■CDted  in  time,  and  that  due  notice  had  been  given;  that  no  objection  could  be 
nade  to  payment,  and  that  every  thing  had  been  rightly  done.     This  super- 
seded the  oeceseity  of  the  ordinary  proof.     The  other  conversation  does  not 
vary  l&e  case;  for  though  the  defendant  said  he  had  not  had  notice,  he  waived 

Is  notice  >■  abroad,  at  ihs  tims  of  (h«  diahonaiir,  if  be  bave  ■  place  of  realdetiee  in  Eng- 
liWd,  it  willbeNfficientto  have  netica  of  non-acceptiDce  al  thai  place;  nod  ■  demand  of 
ptftaeat  from  hia  wife,  or  lervant  wonld  be  regular;  ibid.  In  Fhilipi  j.  Ailley,  2  Tinnt, 
XM.  it  wa*  lield,  tbat  if  the  draweT  of  1  bill  of  oichinfffr  goes  abroad,  leaviag  4a  agent  in 
Eagland  vri lb  power  to  accept  bills,  who  accept!  a  bill  fur  liim,  Ibebill,  wbeu  due,  moM  be 
prsMnled  U>  the  agent  for  paytnenl  if  tbe  drawee  continued  absent;  oud  that,  npon  a  gaar- 
rutlee  giTco  for  tha  pries  of  gondj  to  be  pnid  for  by  bill,  due  notice  of  the  nnn-pBjment 
■laat  i»  given  bocb  Io  the  drawer  and  lo  the  guarranlee,  nnlesi  both  drawer  and  acceptor 
era  baulirapta  nhaa  tha  bill  becomes  dua;  lea  post  p.  48B.  It  was  once  Ihooght,  Ibat 
wMios  of  noO'eeoaptaoca  mnal  in  all  caiee  be  given  to  the  drawer  of  a  bill,  and  demand 
OMde  of  bi(D  of  payment,  or  thai  In  default  theraof  Ifae  indoraen  woald  be  diuharged, 
Bolwithslanding  (bay  bad  regolar  nolise.  This  opinion,  bowever,  so  fur  as  it  related  to 
eooimon  billi,  waj  overruled  in  the  ease  of  Bromley  v.  Frszier,  I  Stni.  411;  and  initd  re- 
latioa  to  inland  bills,  in  the  case  of  Hcylin  and  olliors  v.  Adamson,  3  San.  660;  ae>  Com- 
BT9;  I  Stia.  411;  on  the  priociplo,  that  to  reqeire  a  demand  of  the  drawer,  noald  be  lay- 
ing mch  a  clog  npoa  bills  aa  wonld  deter  erary  penon  from  taking  them,  since  Ibe  drawer 
may  perhaps  live  abroad;  beiides.  lbs  acceptor  ii  primarily  liable;  and  aa  the  net  of  in- 
donin;  a  bill  ia  aqnicalenl  tn  making  a  new  bill,  ibe  indorjar  thereby  underlakes,  as  well  . 
as  the  drawer,  tbal  lbs  drawee  shall  hooonr  tbe  bill,  aod  lbs  holder  may  consi^qacnlly  ioi- 
nwdjalely  resort  to  him,  wlthont  caltini;  on  any  of  the  other  parlies. 

'  Or  a  promiie  that  he  tail!  set  the  matter  to  rights;  AnMon  v.  Bailey,  BnM.  N.  P. 
21B;  if  tbe  parlies  insialing  on  tbe  want  of  notice  were  cojnizuit  that  theomiaiion  ameuat- 
ed  i«  a  waivM  of  their  liability.  . 

Vol.    IV.  45  r^  , 
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that  objection.     See  5  Burr.  2670;  1  T.  R.  7IS. 

4.  RooERsv.  Stephens.  M.T.  1788. K.B.2.T.R.  713. 
Or  bf  *e  In  an  action  against  llio  drnner  of  a  foreign  bill,  an  objectioQ  was  taken  (hat 

knowledg  there  WR8  no  protest'  butit  appearing  that  the  defendant  had  no  eirecis  in  (be 
mwii'fcV  '>0"<l8  of  the  drawees  when  tlie  bill  wbs  drawn,  or  aflerwardB,  and  that 
paid.  on   being  pressed  for  payment  by  the  plaintifTH  aeent,  after  the  bill  wa» 

dishonoured,  he  said  the  bill  must  be  paid.  Lord  l£enyon,  C.  J.  thought 
a  protest  or  notice  unnecessary,  and  directed  the  jury  to  find  for  the  plaintiff, 
wliich  Ihey  did.  A  rule  being  afterwards  granted  to  show  cause  why  thero 
should  not  be  a  new  trial,  it  whs  stated  that  the  defendant  had  really' been  pre- 
judiced by  want  of  notice  to  the  amount  of  the  bill;  that  he  had  advanced  mo- 
ney to  one  C.  to  the  amount  before  the  bill  was  drawn;  that  C.  desired  him  to 
draw  on  the  drawees  as  C.'s  agenta;  that  he  did  so,  on  a  suppoiiitian  that  C. 
had  efTccts  in  their  hqnds;  that  he  afterwards  settled  with  C ;  and  upon  a  re- 
liance ihat  the  bill  was  paid,  delivered  him  up  effecta  to  more  than  the  value  of 
the  bill,  and  that  C.  was  since  insolvent;  that  the  defendant  was  prepared  witb 
evidence  to  this  efTcct,  but  that  Lord  Kenyon,  C.J,  delivered  it  as  his  opinion, 
that  it  did  not  make  a  protest  or  notice  necessary.  Lord  Kenyan,  C  J.  did 
not  recollect  that  this  evidence  was  oITered,  but  he  and  all  the  Court  thought  U 
answered  by  the  defendant'it  admismon  that  tbe  bill  roust  be  paid,  because  that 
was  an  admission  (hat  the  plaintitf  had  a  right  to  resort  to  him  upon  (he  bill, 
nndthat  he  bad  received  no  damage  by  the  want  of  notice,  and  was  a  promiso 
to  pav. 
S.  'Chatfield  v.  PaxtoS.  T.  T.  1797-  K.  B,  Cited  Chit,  on  Bilta,  236. 
Bnlitieema  6th  edit. 

"r°'"%  1  "^^  plaintifTirave  a  bill  to  defendants  on  Luard  end  Co.  The  defendants 
1  ISx  ]  gave  time  to  the  acceptors,  and  they  aflcrw&rds  became  insolvent,  <rf  both 
qneal  pro  ^,|,jf.|j  circumstances  the  defendants  ga*e  the  plaintifTs  notice,  and  he,  at  their 
a  misappre  >^<l'>^s'  >Q  ^  letter,  accepted  another  biti,  which  he  atlerwards  paid;  nnd  tbiaftc- 
heniian  at   tion  was  brought  to  recover  back  the  money  paid. 

lagnl  liabl        Per  Lord  Kenyon.     My  opinion  is  against  the  defendants.     It  is  not  only 
liij,  IB  una  necessary  that  the  plaintilf  should  know  all  the  facts,  but  that  he  should  kooir 
TBilsltle.*     ,|jg  jggQj  consequence  of  them.     It  seematome  that  the  plainlt^did  not  knov 
the  legal  consequence  of  them,  and  that  be  paid  this  money  under  an  idea  that 
he  might  be  compelled  lo  pay  it.    When  the  defendants  granted  the  tndulgenco 
of  two  months  lo  Luard  and  Co.  they  gave  it  at  their  own  risk.  Where  a  man, 
knowing  all  the  facts'  e.Tplicitly,  and  being  under  no  misapprefaeneions  with  re- 
gard to  any  of  them,  nor  of  the  law  acting  upon  them,  chooses  to  pay  a  sum  of 
money,  voletUi  noitfil  injuria,  he  shall  not  recover  it  back  again.     Bnt  tbe  '.let- 
ters of  tbe  plaintiflTin  this  esse  prove  directly  the  contrary,  for  Ihey  are  written 
in  a  complaining  style. — Verdict  for  the  plaintiff  2(X>0I.,  end  interest  from  the 
limeofpayment. 
Thoo  hihB  ®'  CooPBB  v.  Wall.  1820.  K.  B.  Cited  Chit,  on  Bills,  2SG.  Gth.  edit 

teottbfliiyof  Action  against  drawer.  Noevidenoe  of  presentment  to  acceptor,  or  notice 
that  >iiiho  of  non-payment  to  drawer.  The  bill  was  due  on  Saturday  the  7lh  of  August, 
rit/ieems;  IS  19.  On  the  12th  of  August  wkness  called  witb  the  billon  defendant,  and 
■  qaeBtioua  informed  him  thai,  at  the  request  of  plainliif,  the  holder,  he  called  for  payment, 
*•'*■  The  defendant  said  be  was  sorry  the  acceptor  had  not  paid  the  money;  that  be 

had  promised  to  advance  the  money,  but  that  he  had  deceived  him,  and  that 
he  (defendant)  would  see  the  acceptor  upon  the  business,  and  thay  would  call 
on  the  balder.  Per  Abbott,  C.J.  This  is  sullicient  to  waive  laches  of  hold- 
er (though  Marryatt  considered  that  there  ought  to  he  an  express  waiver,) 
and  said,  that  if  the  drawer  deal  with  the  bill  after  it  has  been  dishoaoured^ 
that  sufHcesto  charge  htm. 

•  Though  from  the  case  ot  Bilbio  v.  Lomley,  2  Esst.  469.  it  appean  that  mane;  paid 
by  one  knowing  (or  having iha  means  of  aoch  knowledge  in  his  power,)  ail  the  circnoi- 
Blincea,  cannot,  nnleu  there  has  been  deceil  or  fraud  on  the  pari  of  the  bolder,  he  recor- 
ersd  back  again  oil  aceonnt  of  nDcb  payment  having  bean  mnda  nnder  an  igDOraocB  of  th* 
law,  althoBgh  iha  pirty  paying  eipreuly  declared  that  ho  paid  wiihOBt  prejadica;  »•■  B 
Taunt.  14Bi  IB.  &P.  320;  12  Eait.SS;  1  Eip.  279;  2  Eap.  S46i 
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7.  Stbybms  V  Ltmch.  H.  T.  1810.  K.  B.  12  Etwf.  38;  S.  C.  2  Campb.  322.  Tor  It  bai 
The  delCDce  in  thia  action,  which  was  by  the  indorece  ajrainst  the  dnsner  of  |*?°  ■'"" 
«  bill,  was,  that  the  plaintiffhad  given  time  to  the  acceptor;  in  answer  to  which  ,hg  j  r"  „ 
it  was  proved,  that  the  derendant  knew  of  auch  time  having  bev.n  given;  hut  „>,  |^l,i!i 
that,  conceiving  himself  to  be  still  liable,  three  months  al^er  the  bill  became  ty  un  a  bill 
due,  he  said  ta  the  plaintiff,    "  I  knnw  I  am  liable,  and  if  the  acceptor  di>en  not  ores 
pay  it,  I  will,"     Upon  this  Lord  Ellenborough  directed  a  verdict  to  he  found  changs,  tlie 
for  the  plain^ff;  and  upon  amotion  for  a  new  trial,  the  Court  held  the  direction  "(^j^^|'*jjad 
right,  and  refused  a  rule,  observing,  (hat  the  drawer  was  bound  by  bis  prom-  ,  r  ^^^  -■ 
IBS,  and  could  not  avail  htmself  of  his  ignorance  of  the  law  at  the  liine  when  be  j^^g  ioduix 
made  the  promise.     So  1  T.  R  385;  Chit,  on  Bills,  102;  2  East.  471;  Chat-  ed  by  ib« 
field  T.  Paztoa.  ibid.  n.  '  bolder,  a 

8.  Potter  t.  R*twobtb;  E.  T.   1811.  K.  B.  13  East.  417.  reTivad  by 

Indorsee  of  a  note  against  the  payee  and  indorser.     It  appeard  that  the  *  promrts 
note  (which  had  been  negociated  in  the  country)  had  been  indorsed  by  the  ^^^^I^^  |i,« 
defendant  to  A.  B.  by  him  to  (he  plainliff,  and  by  the  plaifttilTto  C.  D.,  and  by  promue 
liim  to  others,  before  it  became  due.     A  fortnight  after  it  became  due,  C.  D.,  wu  mads 
vho  bad  taken  it   up,  called  on  the  defendant,  who,  until   (hen,  had   received  andsra  u>i« 
BO  notice  of  its  dishonour.     The   defendant  then  promised  CD.  to  pay  him 'o""?}'"" 
the  nest  day,  and  having  failed  in  this,  C.  D.    resorted  to  the   plaintiff,  who  "'""  ""'' 
ftaid  the  amount;  and  the  defence  now  being  the  want  of  notice,  the  question     .  '  P'"* 
was  whetherthe  plaintilf  could  avail  himself  of  this  promise  so  made  to  C.   D.  ^  proiniiKO 
Graham,  B.  directed  a  verdict  for  the  plainliiT;  and  on  a  motion  lo  set  it  aside,  ry  note  if 
tli«  Court  (Gross  and  Le  Blanc,  Js.    absent)  held,  that  thia  promise  was  an  ler  it  has 
acknowledgement  by  the  defendant,  either  of  notice,  or  that  without  notice  he  become 
was  the  proper  person  to  pay  the  note,  and  refu'<ed  the  rule.     See  7  East  291 .  '*'"■  *"" 

•Bl  any  objection  baing  m&dB  for  want  of  nolica,  is  suflicieutt  IQ  enable  a  jury  lo  preanmB 

Ibat  Tegular  notice  was  given,  llionglt  iKe  promise  naa  not  made  to  the  pIsinlilT,    or   in  hia  ""'  *".'='' 

pnaettce,  bot  la  a  Babaeqnenl  indorsee,  who  then  held  the  note.  '."  "7"' 

9.  Dessis  v.'Mohrice,  E.  T.  1800.-K.  B.  N.  P.  3  Eap.  158.  "a",^"b' 

Action  on  a  bill  of  exhange;  defence,  that  the  defendant  bad  received  i^^  ^  foreliner 
■otic«  of  Uie  acceptors  non-payment;  to  supersede  the  want  of  notice  it  wa.s  snyinn/aM 
proved  that  the  defendant,  who  was  a  foreigner,  said,  "  I  am  not  acquainted  not  ae 
with  your  laws;  If  I  am  bound  to  pay  it,  I  will."     Lord  Kenyon,  C.  J.  hold-  gvainied 
ine  a  notice  indispensiible,  and  the  subsequent  promise  unavailable,  nonsuited  '"''^  ^."J"! 
tbi  plaintiff.  ^li,uJ 

10.  Rouse  v.  Redwood.  E.  T.    1794.  K.  B.  N.  P.   1  Esp.  155.  to  pay  it. 

Action  on  a  note,  on  which  the  defendant  had  been  discharged  by  want  o(  itoUl; 
notice;  (o  prove  a  waiver  of  the  omission,  a  sheritTs  officer  was  called  to  state 
a  subseqaent  promise  which  had  been  made  hy  the  defendant  on  his  being  Or  by  the 
arrested,  saying,  il  teas  ti-ue  Ike  note  had  his  name  an  it,  but  that  he  had  tecnrily,  P""?  *"'' 
Aoask  he  waittd  for  «  time  lo  pay  il.    But  Lord  Kenyon,  C.  J.  said,  an  admis-  ,."     "  "°. 
*i  1  ,.  .I'-i  ,      l'^8  promt 

sion  made  by  a  person  under  an  arre-t,  and  ignorant  ot  his  rigiits,  cannot  be  ,ingtopa« 
admitted  in  evidence  to  render  him  liable,  u  undtr 

H.   GooDU.1.  V.  DoLLEV.  E.  T.   1787.   K.  B.   IT.  R.  719,  an  arret. 

Indorsee  against  indorser;  the  bill  drawn  in  favour  of  the  defendant,  pay-  [  484  ] 
able  (he  1  Ith  of  January,  1787,  was  presented  for  acceptance  by  the  plaintiff  S"  '■"*''«  '" 
the  8th  November,  178Gwhen  acceptance  was  refused;  he  gave  no  notice  lo  0°™^''% 
the  defendant  till  the  5th  January,  aud  then  did  not  say  when  the  bill  was  pre-  i,^  cantor 
sented;  upon  which  the  defendant  proposed  paying  it  by  instalments;  but  the  ootice.  hat 
plaintiff  rejected  the  oticr  and  brought  this  action;  at  the  trial.  Heath,  J.  of  wbich 
thought  the  defendant  discharged  for  want  of  notice,  and  that  his  olferto  pay  circnm 
being  made   under  ignorant  circumstances,  was  not  binding;  and  the  jury  ?'""" '^"  " 

•  Andancb  a  promise  will  diaponaa  with  the  noceaaily  oft  protest  of  a  foreign  bill;  (lib-  andpropoas 
b«i  *.  Coggan,  2  Campb.  188.  abridged  post.  tetim  for 

t  Bnt«  promise  to  pay,  muda  withnot  a  knowledge  of  the  fncl  of  n on. acceptance,  or  of  l"l'"''''l'''g 
Ibe  lachei  of  (he  holder,  will  not  be  binding;  Bleasard   v,  Hiral,  5  Bnrr.  2672,  abridged  ''■^  '>'"■ 
mfe;  aee  1  T.  R.  TIZ;  1  B.  b  P.  826;  2  Campb.  SS3;  12  East.  89.     And  it  aeems  that  "bicl>  "^^ 
naMTpAiilnndBraaeheircamitancm  might  be  recuvered  back ;  acs  8  Hooia  636;  S,  C.  rijecled.h* 
1  Gow.  188;  I  B.  It  P.  836;  2  Eaal,  469;  Z  Blue.  824.  ma?  O'w 
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thelcM  ta  under  hia  ilirection  found  a  Terdict  for  the  defeDdanl.  Upon  cauao  ebowil 
Mtitohis  ngaina  the  rule  for  a  new  trial,  (he  Court  thought  the  verdict  and  direction 
°i"?°  right,  and  diatharged  the  rule. 

80  if  the      >2.  CiTMiSG  V.  French-  H.  T.   1809.  K    B.  N.  P.  Cited  2  Camp- 107. 
driwer*  on      Action  against  the  derendHnl  *s  drawer  of  B  bill  of  exchange;  it  appeared 
being  Br      that  the  defendant  on  being  arrested,  without  acknowledging  his    liability, 
mied,  merely  oPercd  to  give  a  bill  by  way  of  compromise.     On   the   question,  wh«- 

f'nUcam  ^^"  '"'°  obviated  the  necessity  of  proving  notice;  l^rd  Eltenboroogb,  C.  J. 
promiie  '^'<')  ""^  "'"^^r  was  not  a  waiver  of  the  necessity  of  expresfHy  proving  the  no- 
tht  action,  tice  of  dishonour,  though  it  would  have  been  BufiicieRt  if  (he  plaintiff*  had 
it  is  Dot  *     acceeded  to  his  oliier. 

w«iT«rof  j3    Roscow  V,  HARnv.  T.  T.  1810.  K.  B.  ISEart.  434. 

if""*  "*  Acceptanco  of  8  bill  refused;  of  this,  however,  (he  holder  gave  no  notice; 
AlihoDEti  ^"*  when  the  hiH  became  due,  again  presented  it  for  payment,  and  that  being 
BD  indarder  refused,  Le  called  upon  the  plaintiff,  an  indorscr,  for  payment;  and  he  being  ig- 
orabill,  norant  of  the  laches,  paid  it.  He  now  sued  the  defendant  aa  his  iDdoreer, 
withoDi  who  set  up  the  Inches  of  the  holder,  as  his  defence,  and  the  plaintiff  was  non- 
DrtTrtatr  ^"^'^^-  On  motion  to  set  aside  the  nonsuit,  it  was  argued,  that  the  plaintiff 
lachei  ar  '^"iC^'  '*"'  '*>  ^^  prejudiced  by  the  laches  of  subsequent  holders,  of  which  be 
ihaholder,  ^^^  ignorant,  without  the  means  of  inrormation.  I.'ut  the  Court  held,  that  hia 
1)7  which  ignorance,  which  had  prevented  him  availing  himself  of  this  laches,  aa  a  de- 
ha  wu  dm  fence,  could  not  alter  or  revive  the  liability  of  the  defendant,  who  had  been 
ehir^ad.       discharged  by  the  same  laches— Rule  refused. 

'"f'iss'l  i^l'-^  CONCERNS  TUB  itiGiir  OF  A  cujiRANTOR.  As  to  his  geneml  liabilKy,  se* 
oinnnt  Knl  ''•    Guarantee, 

aprioria  '-   PmuPS  v.  AsTLiNR.  M.  T.   1809.  C.  P.  2  Taunt.  206. 

doner  who  The  deblaration,  in  an  action  oCatsumpgil,  alleged,  that  in  conaideralion  the 
nTailedbiui  plaintiff  would  Bcll  and  deliver  to  A.  B.  certain  goods  to  he  paid  for  by  a  bill  to 
lair  of  such  jje  drawn  by  A.  B.  upon  C.  D.  the  defendant  undertook  to  guarantee  the  pay- 
(i"r  'ca"  "  ™^"^  "''  ^''ch  bill.  It  then  averred  the  delivery  of  the  goods,  the  presentment 
Wtore  a  *"''  payment,  and  dishonour.  At  the  .trial  it  appeared  that  no  notice  of  dishon- 
penon  gna  our  had  been  given  to  the  defendant,  and  (hat  the  drawer  and  acceptor  had 
raaleeitha  become  bankrupts,  but  not  till  nevetal  months  after  the  bill  was  dishonoured  ; 
paynient  of  however,  the  plainlilFhad  a  verdict.  I'ut  on  motion  for  a  new  trial,  the  Court 
■  j-'j:  '  said,  that  here  the  bankruptcy  of  the  drawer  and  acceptor  did  not  happen  un- 
Donred  00  '''  '""^  afler  the  bill  had  become  due  ;  and  that  for  any  thing  that  appeared,  if 
Ilea  of'tlut  t^^  money  had  been  demanded  cither  of  the  drawer  or  acceptor,  the  bill  might 
fjct  mux  have  been  paid,  but  that  the  necessary  steps  not  having  been  taken  to  obtain 
he  givan  to  payment  from  the  parties  who  were  liable  upon  the  bill,  and  solvent,  and  the 
ihe  gaaraa  guarantor  not  having  received  notice,  he  must  be  discharged. — Rule  absolute. 
"•■  2.  HoLBROw  v.\ViLKi.'ss'.  M.  T.  1822.  K.  B.  1  B,  ^  C.  lO  ;  S.  C.  2I».  & 

But  where  R.  69, 

"  P»"r  8""  A.  a  broker,  effected  a  sale  of  20  bags  of  woo!  for  B.  and  C.  to  E.  and  F. 
Mvmeni  of  '"  ^^  P'^'^  *"'''  '*>'  *  '''"  "'  *''8^''  wo^'hs.  accepted  by  the  latter  ;  and  in  hie  no- 
a  bill  Bod  t'*^^  *>'*  Bi^'^  BQ'd  to  the  former,  "  To  show  my  opinion  ot  this  house,  for  an  al- 
liefure  iibe  lowance  of  one  percent.  1  will  guarantee  half  Ihe  nmount."  6.  and  C. 
comej  dae  eontirmed  the  sale,  and  informed  A.  that  if  he  could  procure  from  E.  and  F. 
it  inforined  acceptances  of  approved  houses,  (which  they  would  prefer),  they  would  take 
insol  iijg  guarantee  on  the  lerma  proposed.  The  wool  was  delivered  to  the  vendeea 
the  aecBp  without  the  intervention  of  the  broker,  and  the  vendoia  took  the  acceptance  of 
tor'  it  has  'he  former  for  the  amount  of  the  wool,  made  payable  at  a  banker's.  Before 
beeahDldBn  the  bill  was  at  maturity,  the  vendees  became  insolvent,  of  which  the  broker 
itot  DBcas  wHg  informed,  and  the  vendors  resorted  to  the  broker  on  his  guarantee.  A 
Mty,  opoa  verdict  was  found  for  the  plaintiffd.  The  bill  was  never  presented,  nor  was 
diah  "*  any  notice  of  non-payment  given  to  defendant.  A  motion  was  now  made  to 
ed,  to  aiva  cnicr  a  nonsuit,  and  it  was  contended  lliat  the  case  of  Phillips  v.  Aatlin^  (2 
him  notice  *  Thongh  the  drawerofa  bill  may  hfcircnmstanceiicDpliedly  waivehis  rifhtof  defaaca 
orincb  foaaded  on  tbelaehei  of  the  holder,  yet  an  ia doner  out  oaly  do  M  by  «a«xpi«M  waitar; 
fact.  Bo.-iadiile  v,  Lowe.  1  Taoat.  93.  abridged  aula. 
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Taunt.  806.)  tboved  that  where  a  guarantee  is  given  for  the  price  of  goods 
wbich  are  to  bo  paid  (or  by  bill,  due  notice  of  dishonour  mupt  be  giren  to  the 
■uretjr.  Sifd  per  Cur.  The  caae  cited  i«  distinguishable.  The  inaoWency  in 
that  caae  did  not  hnppen  until  after  the  bill  became  due.  Besides  the  defend- 
ant is  not  a  party  to  the  bill,  and  therefore  the  caae  of  Swinyard  v.  Etowes,  (S 
M.  St  S.  G2.)  decides  the  point— Rule  refused.     See  5  B.  &.  A.  165. 

2.  Protest  aso  notiso  on  dishomour. 
1.  GoosTBcr  V.  Me»d.  1751.  Bull.  N.  P.  271.     8.  P.  Rogers  v.  Stephevs.    [  486  ] 

M.  T.  1788.  K.  B.2T.  R.  713.  S.  P.  LouviEnc.  v.  LaubraT.  T.  T.  1713. 

K.  B.  lO,Mod.  37.     S.  P.  Anov.  T.  T.    1697.  K.   B.  Comb.  451.      S.  P.  Or  iha  una 

G.1LB  V.  Walsh.  6  T.  R.  239.  "  "oc.pw«« 

A  drew  a  bill  of  escbange  in  the  West  Indies  on  T.  in  London,  at  60  days  ^en"  o/^' 
sight,  in  favour  of  W.  or  order.     W.  indorsed  it  to  G.  who  presented  the  bill  roreign  bill, 
to  T.  who  reiiiHing,  G.  noted  it  for  non-acceptance,  and  at  the  end  of  60  days  ihars  moM 
protested  it  for  non-payment,  and  then  wrote  a  letter  to  A.  and  also  lo  his  agent  b"  «  p»"» 
IB  the  West  Indies,  acquainting  them  (hat  (he  bill  was  not  accepted.     In  an  'V''. 
■tction  brought  by  G.  against  A  he  was  nonsuited  ;  for  by  not  sending  the  pro*  ,^g^jj 
teat  for  noD-acceptance,  he  made  himnelf  liable.     The  use  of  noting  a,  that  it  ^econ 
should  be  done  tlie  very  day  of  leluaal,  and  the  protest  may  be  drawn  any  day  ih*  » 
aftnr  by  the  notary,  and  be  dated  the  day  the  noting  was  made. 

By  3  ^  4  Anne.  c.  9.  s.  4,    "  Whereas  by  an  act  of  parliament  made  in  the  And  than 
ninth  year  of  the  reign  of  his  late  majesty,  king  William  the  Third,  intituled,  ""y  **" 
'An  Act  for  the  better  payment  of  Inland   Bills  of  Exchange,'   it   is   nmong  |[[^"^|^°" 
•ther  things  enacted,  that  from  and  nfrer  presentntjon  and  acceptance  of  the  ceptanee  of 
said  bill  or  bills  of  exchange  (which  acceptance  shall  be  by  the  underwriting  an  inJsiKl 
the  same  under  the  party's  hand  so  accepting^  and  after  the  expiration  ofthree  bill; 
days  after  the   said  bill  or  bills  ahall  become  due,   the   parly  to  whom  the  said 
bill  or  hilla  are  made  payable,  his  servant,  agent,  or  assigns,  may  and  shall 
canse    the  same   bill  or    liilU  to  be  protested  in  manner  as  in  the  said  act  is 
enacted  ;  and  whereas,  by  there  being  no  provision  made  therein  for  protest- 
ing such  bill  or  hills,  in  case  the  party,  on  whom  the  same  are  or  shall  he  drawn 
refuse  to  accept  the  same  by  underwriting  the  same  under  his  hand,  all  mer- 
ehants  and  others  do  refuse  to  underwrite  such  bill  or  bills,  or  make  any  other 
than  a  promissory  acceptance,  by  which  mean?  the  effect  and  good  intent  of 
the  said  act  in  that  behalf  is  ivholly  evaded,  an'l  no  bill  or  bills  can  be  protest- 
ed before,  or  for  want  of  such  acceptance  by  underwriting  the  same  as  afore- 
said :"  for  remedy   whereof,   be  it  enacted  by  the  aulliority  aforesaid,,  that 
from  and  after  the  1st  day  of  May,  1705,  in  case,  upon  prc;«enting  of  any  such 
bill  or  bills  of  exchange,   the  parly  or  parties,  on  whom  the  same  shall  be 
drawn,  shall  refuse,  to  accept  the  same,  by  underwriting  the  same  as  aforesaid, 
the  party  to  whom  the  said  bill  or  bills  are  made  payable,  his  servant,  agent, 
or  assigns,  may  and  shall  cnusc  the  said  bill  or  bills  to  be  protested  for  Qon-ac- 
ceptance,  as  in  case  of  foreign  bills  of  exchange  ;   any  thing  in  the  said  act  or 
any  other  law  to  the  contrary  notwithstanding  \  for  which  protest  there  shall   [  487  ] 
be  paid  2».  and  no  more." 

By  9  4- 10  W.  3.  c.  17.  "  AVhcreas  great  damages  and  other  inconvenien-  J'wb  bill 
cea  do  frequently  happen  in  the  course  of  trade  and  commerce,  by  reason  of  p„jmen*or 
delays  of  payment  and  oilier  neglects  on  inland  bills  of  ^xchange  in  this  king-  (/_  „  „p 
dom  ■"  be  it  therefore  enacted  by  the  king's  most  excellent  majesty,  by  and  warda.with 
wilh  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and  the  com-  in  alunUcd 
mons,  in  (his  present  parliament  assembled,  and  by  the  authority  of  the  same,  ''■■>*  '^"^ 
that  from  and  nfler  the  24th  day  of  June  next,  1698,  all  and  every  bill  or  bills  fb";J5°;  ■„ 
of  exchange  drawn  in,  or  dated  at  and  from,  any  trading  city  or  town,  or  any  eipreuad 
other  place  in  the  kingdom  of  England,  dominion  of  Wales,  or  town  of  Ber-  iiiercia  to 
wick-upon -Tweed,  of  the  sum  of  5t.  sterling  or  upwards,  upon  any  person  or  )>ave  bean 
,     ,  ..       ■     racoived.or 

•  For    ntieDBvar    nolica   of    the    Don -accept  a  nca   of  a  foreign   bill   u   '""'•'•"'■J' ■  ,(ler»D  ao 
pFStoat   raut   alio   be   made,  vrhich,   though  mure  mailer   of  rorin,   ii.  by  the  ciutam 
efniarcbaata  iadiapaoisbly  SBsauary;  i«e  2  T.  R.  TIS,-  T  Can.  460;  2  Ld.Rajm.  9B8i  I 
Calk.   ISl. 
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espUDca      penona  of  or  in   London,  or  an;  other  trading  city,  town,  or  any  other  place 
""k'Vn   (■i>™hi<^h  said  bill  or  bills  or  exchange  shall  bo  acknowledged  and  oxpreased 
■for  iw  non  "'^  '^'^  "valae  to  be  rficeived),  and  is  and  ehall  bo  drawn  payable  at  a  ceTlaiii 
piTintiii.     number  of  days,  weeks,  or  months  afler  date  thereof,  and  from  and  ailer  pr&' 
aentation  aad  acceptance  of  the  said  bill  or  bills  of  exchange  (which  accep* 
tance  shall  be  by  the  underwriting  the  same  under  the  party's  hand  so  accept' 
ing),  and  after  the  expiration  of  Ibree  days  slier  the  said  bill  or  bills  shall  be- 
come due,  the  party  to  whom  the  said  bill  or  bills  are  made  payable,  hia  ser- 
vant, agent,  or  assigns,  may  and  shall  cause  the  said  bill  or  bills  to  be  protested 
by  a  notary  public,  and  in  default  of  such  notary  public,  by  any  other  substan- 
tial'persoa  of  the  city,  town,  or  place,  Jo  the  presence  of  two  or  more  credible 
witnesses,  refusal  or  neglect  being  first  made  of  due  payment  of  (he  same  ; 
which  protest  shall  be  made  and  written  under  a  fair  written  copy  of  the  said 
bill  of  exchange,  in  the  words  or  form  following.     "  Know  all  men,  thai  I, 

Bit  ir>       A.  B.  on  the day  of at  the  usual  place  oT  abode  of  the 

man  draw    nii h  a  vfl  demanded  payment  of  the  bill,  of  which  the  above  is  a  copj 

»  bill  on      which  the  said did  not  pay,  wherefore  I  the  said do  bero- 

Jh™j  ^y  protest  the  said  bill.     Dated  this day  of ." 

«d.ft«  «■  HoBisa  V.  Gir-soy.  E.  T.  1813.  K.  B.  1  M.  fc  S.  288;  S.  C.  3  Campb, 
ward!  334.    S.  P.  CnoMWELL  V.  Hynson.  M.  T.  1796.  N.  P.  2  Esp.  51 1. 

comMhara,  Indorsee  of  bill  drawn  at  Buenos  Ayres  against  drawer.  Previously  to  the 
^"tico  of  bill  becoming  due,  defendant  returned  to  this  country.  The  bill  was  diahon- 
'"  riiBuffi  *"'"*'>  ^°^  notice  (hereof  left  at  bin  house,  but  no  notice  given  of  its  being 
oiedi  protested.     Lord  Ellenborough  held  that  notice  sufficient;  and  on  motion  {br 

ihoagh  ihe '  a  new  trial,  the  Court  agreed  with  him.  Lord  Klienborough  said,  it  did  not 
fact  sfiu  appear  that  the  defendant  requested  to  have  the  protest;  he  had  notice  of  the 
bavingbsea  bill's  dishonour,  and,  as  Circumstances  alter,  the  rule  respecting  notice  chaii- 
protedted  a  ggg-.  jj-  (jj^  pnrtjj  Jg  abroad,  he  cannot  know  of  Ihe  protest,  e:icept  by  having 
wi»e  corn  '''  '*"'  ""  ''"  ^^  "^  home,  that  fact  may  he  with  facility  ascertained  by  him. — 
mnnicaled    I^"'*  refused.      See  2  Ld.  Rd,  993;  2"Esp.  ff\  1 , 

[  488  ]  3.  Legoe  v.  TiiORPE.  H.  T.  1810.  K.  B.  12  East.  171. 

.So  if  the  This  was  an  action  by   an  Indoraer  against  the  drawer  of  a  foreign  bill, 

-drnwar  of «  drawn  upon  A.  B.  payable  one  month  after  sight,  of  which  acceptance  bad 
foreign  bill  been  refused.     The  declaration  neiralived  edects  in  the  hands  of  the  drawee, 
'hB"no  0*?°  *""  ""y  consideration  for  the  bill.      It  appeared,  at  the  trial,  thai  the  defendant 
fecti,  nor     ^^^  '*°  elTects  in  A.  B.'s  hands,  and  that  the  latter  had   therefore  refused  ac- 
.juiT  gtouad  ceptance,  but  that  A.  B.  was  one  of  the  executors  of  one  C.  D.,  and  that  C. 
-ia  expect  a  D.'s  executors  had  desired  the  defendant  to  employ  the  payee  of  tbia  bill  to 
nj  JQ  Ihe     do  Bome  carpenter's  work  on  C.  D.'s  property,  and  the  defendant  therefore 
the'dr'awea   ^^^'^  "''*  '''"   *"  ^-   ^'  *°  ^""'^  "''''  "'*   V^Y^^-     -*■  ^-  denied  thai  he   had 
■ad  whBQ  '  ^™^^^  '<•  P^y  "'^  *>'"■     T''*  ""V  question  was,  whether  a  protest  for  noa-ac- 
lie  ha*  no     ceptance  were  necessary.     The  judge  thought  not,  and  a  verdict  wasgiveafor 
'   other  valid  the  plaintilT,  but  the  point  was  reserved:  and  on  a  rule  niai  for  a  nonsuit,  the 
.foandatiDii  whole  Court  were  of  the  same  opinion,  observing:  we  do  not  mean  to  say  that 
■to  eipect     actual  value  in  the  hands  of  the  drawer  at  the  time  of  drawing  is  essentially 
^^^"dVavr  "ocessary  to  entitle  the  drawee' to  notice  in  case  of  ihe  dishonour,  for  circum- 
«e,  a  pro      stances  may  exist  which  would  give  a  drawer  good  ground  to  consider  (hat  he 
teat  ia  uone  had  a  right  to  draw  a  hill  upon  his  correspondent,  as  where   he  had   consigned 
*auarj  to    effects  to  him  to  answer  the  hill,  though  they  may  not  have  come  to  hatid  at 
charge  bim.  the  lime  when  tlie  hill  was  presented  for  acceptance.     But  the  defendant  doea 
not  appear  to  have  stood  in  any  such  situation  as  tvould  entitle  him  to  draw 
this  bill,  for  he  had  no  elfects  at  the_  time  in  the  drawee's  hands,  nor  had  any 
means  to  furnish  him  with  any;  and  therefore  the  question  dryly  is,  whether, 
without  effects  in  hands,  or  that  which  might  be  deemed  an  equivalent,  a  pro- 
test was  necessary  in  this  ca=e,  being  that  of  a  foreign  hill.     Now,  the  Court, 
in  Bickerdike  v.  Bollman  (1  T.  R.  410),  considering  the  difficulty  of  giving 
notice  of  dishonour  in  all  cajies  as  a  reason  against  the  universality  of  the 
rule,  looked  to  (he  reason  for  which  notice  was  required  to  be  given,  and  there- 
fore  laid  down  the  rule  not  generally,  that  where  the  drawer  had  no  effecta  in 
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tbe  hands  of  Ac  drawee  at  the  lime,  do  notice  of  the  diBhonour  shootd  be  giV' 
en;  but  that  it  need  not  be  given  where  the  drawer  must  have  known  at  the 
time  that  he  bad  no  efTects  to  answer  his  bill.  That  has  been  actci)  upon  ever 
since  in  the  case  of  inland  bitb;  and  in  Rogers  v.  Stephens  (2  T.  R.  713)  (he 
name  rule  was  held  to  extend  to  foreign  bills;  and  the  subsequent  cases  of 
Gale  T.  Walsh  (6  T.  R.  239)  and  Orr  v.  Mqginius  (7  Kagt.  359)  were  in  effect 
conlinnator/  of  the  decision  in  Rogers  v.  Stephens,  fur  the  effect  in  both  was 
to  take  tbe  case  out  of  the  general  rule,  by  showing  the  fact  that  the  drawer 
had  no  effects  in  the  hands  of  the  drawee.  See  2  Csmpb.  311;  2  Lo.  Rd.  993; 
IB,S[B.  654. 

4.  Leptlet  v.  Mills.  H.  T.  1791.  K.  B.  4  T.  R.  170. 
An  inland  bill,  payable  at  so  many  days  afler  sight,  became  due,  allowing  ^™  '^  '"* 
(be  days  of  grace,  on  the  a4th  April.     It  was  presented  for  payment  in  tbe  '"^^^["'^f 
morning,  and  the  acce^r  not  being  at  home  he  letl  word  where  it1ay.     ■^^' \ei  gighi  ■ 
tcr  six  o'cloclc  it  was  noted,  and  between  seven  and  eight  it  was  presented  ^  r  4^^  -i 
again,  when  the  acceptor  tendered  the  amount  of  the  bill,  and  61J.  over,  but  proieai  can  ' 
he  (the  person  who  presented  it)  insisted  on  ^.  6d.  for  the  noting;  and  that  not  be  pro 
sam  not  being  paid,  the  indorsee  brought  this  action  against  the  acceptor.     At  per'T  '""^b 
the  trial,  Lord  Kenyon,  C.  J.  thought  the  tender  of  the  amount  of  the  bill,  at  JJ'^*j' 
any  time  of  the  day  it  was  payable,  was  sufficient;  upon  which  the  jury  found  g„iinn-'i*in£ 
a  verdict  for  defendant.     On  a  rule  to  show  cause  why  there  should  not  be  a  ,  proieM 
new  trial,  Lord  Kenyon,  C.  J,  was  of  opinion,  that  the  acceptor  bad  until  the  npan  jdIsdJ 
last  minute  of  the  day  of  grace  to  pay  (he  bill,  and  that  it  could  not  be  noted  biU«,  ddIj' 
or  protested  till  the  following  day.     But  Butler  differed,  being  of  opinion  that  ^P.r''^'" 
they  were  payable  at  any  time  of  the  last  day  of  grace  upon  demand,  ^  as  J^^^^  " 
such  demand  was  made  within  reasonable  hours,  and  that  they  mi^ht  be  pro- 
tested on  thai  day.     Grose,  J.  declined  giving  any  opinion  upon  thai  point; 
but  the  Court  concurred  that  the  bill  in  question  could  not  be  noted,  because 
it  was  payable  within  a  limited  time  afler  ligkl;  and  the  statute  9^  10  W.  3. 
c  n.  0.  1.  authorises  the  noting  of  such  inland  bills  only  as  are  payable  ajler 
date.     It  was  observed  by  Lord  Kenyon,  C.  J.  that  tbe  sixpence  charged  for 
the  noting  was  sufiicient. — Rule  discharged.  And  hj  *lm 

By  3  and  4  Anne,  c.  9.  s.  6.  it  is  provided  that  no  such  protest  shall  be  ne-  tnte,  ii  w 
cesaary,  either  for  non-acceptance,  or  non-payment  of  any  ioland  bill  of  ex-  naver  ne 
change,  uoless  the  value  be  acknowledo'cd  and  expressed  in  such  bill  to  be  <:''""'!/' 
received;  and  unless  such  bill  bo  drawn  for  the  payment  of  20J.  sterling  or  up-  j^.^^  -^  j.^^ 
wards,  and  that  the  protest  hereby  required  for  non-acceptance,  shall  be  made  ,[,«  pay 
by  such  peraons  as  are  appointed  by  the  9  Si  10  \y.  S.c.  11.  to  protest  inland  msniori^ 
bills  of  exchange  for  non-payment  thereof  ihan  201 

S.Beodqh  v.  Parsiss.  M.T.  ITl'i.  K.B.  3  Snik.  G9;  S.C.  2  Ld.  Baym.  993", 
S.  C.    6  Mod.  80.     S.  P.  Kino  v.  HiRT.  M.  T.  1G98.     K.  B.  12  Mod.  360- 

On  a  writ  of  error  brought  on  a  judgment  by  defoult  in  C.  B.,  in  action,  ?"' '?^P«| 
brought  against  the  drawer  of  an  inland  bill  of  exchange;  it  was  objected  in  s''"  i)°itg  1"° 
rest  of  judgment,  that  since  stat  !l  W.  3.  no  damages  should   be  recovered  g^l^gQ,  pro 
against  the  draweron  a  bill  of  exchange,  without  a  protest,  and  therefore  the  t«sted. 
action  could  not  lie,  there   being  none.       Per  Holt.    C.  J'.     The  statute  never 
meant  to  destroy  the  action  for  want  of  a  protest,  but  onlv  to  deprive  the  parly 
from  recovering  interest   and  costs,  on  an  inland  bill  against  the  drawer,  with- 
out notice  of  non-payment   by  protest;   for   that  before  the  statute,   there  was 
(his  differencB  between  foreign  and  inland  bills  of  exchange;  if  the  bill  was  fo- 
reign, one  could  not  resort  to  the  drawer  for  non  acceptance  or  non-payment, 
without  a  protest,  and  reasonable  notice  thereof;  1iut  in  case  of  an  inland  biir 
there  was  no  occasion  for  n  protest;  but  if  any  prejudice  happened  to  the  draw- 
er, for  want  of  notice  of  non-payment,  which  the  person  to  whom  the  bill  is 
made  ought  to  give,  the  drawer  was  not  liable;  and  the  word  damage,  in  the 
slnlute,  was  meant  only  of  the  damages  the  party  is  at  in  being  longer  out  of   [  490  "J 
his  money  than  tbe  tenor  oflhe  bill  purported,  and  not  of  damages  of  the  orig- 
inal debt;  and  the  protest  was  ordered  for  tbe  benefit  of  the  drawer;  for  if  any 
damages  accrue  to  the  drawer  for  want  of  a  protest,  that  shall  bo  borne  by  him 
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to  whom  the  bill  ifl  made;  and  if  no  damageBaccraeto  him,  then  there  u  ■» 
harm  done  him,  and  a  protest  is  only  made  to  give  formsl  Dotice  that  the  bill 
is  not  accepted,  or  accepted  and  not  paid;  and  if  in  such  ca?e3  the  datnaxe 
amounts  lotha  valile  oftha  bill,  there  shall  be  no  recovery,  but  othermae  he 
ought  not  to  lose  his  debt,'  but  that  ou^ht  to  appear  either  in  evidence  onnon- 
aammpiil,  or  by  apecinl  pleading;  and  the  act  ia  very  obscurely  and  donbirul* 
ly  penned,  and  we  ou^ht  not,  by  conatructioa  oa  auch  an  act,  to  take  away  a 
man's  right.     Judgment  affirmed. 

6.  WixDLa  T.  Andrews.  T.  T.  1819.  K.  B.  2  B.  &  A.  696;  S.  C.  2  Stark. 
42j.     S.  P.  IIiRttia  V.  Hensov.  T.  T    17.32.  K,  B.  2  Stra.  910. 
And  h«a  Indorser  against  drawer  of  a  bill.     Verdict  for  plaintiff  fur  the  principal  and 

""'"''' J  "  interest;  to  set  aside  which,  as  far  as  related  to  the  interest,  a  rule  nisi  had  been 
on  nn  iu       obtained,  which  now  camo  before  the  Court;   when   it    was  contended  tl^al  by 
land  bill,     the  3  &  4  Anna,  c.  ^.  a.  4.  the  drawer  of  an  inland  biltavaa  not  liable  Ibr  ister- 
withont  ■     eat,  unless  the  bill  had  been  protested.     But  the  Court  held  the  want  of  a  prtv 
proioft.         test  no  ground  for  disaliowing  interest  where  notice  of  ths  dishooour  of  the  bitt 
had  been  duly  given;  that  the  object  of !)  <^  [0  W.  3.  and  3  &.  4  Anne.  c.  9.  k 
4.  was  to  give  interest,  damages,  and  costs,  in  cases  in  whicb  it  is  supposed 
they  were  not  recoi-erable  at  common  law,  not  to  deprive  a  plaintiff  of  them,  in 
any  case  in  which  the  common  law  would  give  them;  that  the  5tb  section,  whicb 
coniained  the  words  of  dapriration,  was  by  way  of  proviso  only,  to  qualify. th* 
additional  beneht  that  statute  an:l  the  ^taute  of  William  were  supposed  for  th« 
first  time  to  give ;  thai  the  proviso  in  the  3th  section  contained  words  to  secur» 
to  a  plaintiff  all  hia  common  riglris,  and  that  the  rigitt  to  damages,  was  a  com- 
mon law  right;  that  it  was  upon  this  principle  only  that  the  constant  allowaaco- 
of  interest  where  there  was  no  protest  could  be  explained;  and  in  Rex  t.  Meg- 
got,  7  Geo.  a.  (Str.  1003)  Eyre,  C.J.  ofK.  B.  held  that  they  had  that  eject; 
that  this'^notion  was  corrected  in  Lumley  v.  Palmer,  (Str,  1003.)  upon  the  pria- 
ciple  now  adopted  by  the  court,  that  the  5th  setion  of  the  3  Si.  4  Anne,  c.  9.  de- 
prived a  party  of  no  remedy  he   had  at  common  law;  that    that  case  must 
be  considered  as  having  virtually    overruled  Harris  v.  Benson  [3  Str.  910.V 
and  that  from  that  time  for  any  thing  which  appeared  to  be  tlte  coiitrary,  parol 
Th«    h  k    '*'^*^^t^^'"^<"  ^"d  been  held  bindini;,  and  inl»re  3t  had  been  ailow«d  agaimt  the 
»iiL''con   '  drawers  and  indorsors  of  all  inland  bills,  though  no  instance  could  be  shonn  in 
taioa  warda  which  any  such  bill  had  been  protested. 

whichpn  By  3  <^  4  Anne,  c.  9.  &  5.  it  is  provided  (hat  no  acceptance  (^ such  hilt  shall 
[  491  ]  be  sufficient  to  charge  any  person,  unless  the  same  bill  shall  be  underwrittea 
mafaaie  or  indorsed  in  writing  thereupon;  and  if  such  bill  be  not  so  accepted,  the  draw- 
show  thAt  «[■  shall  not  be  liable  to  pay  any  coats,  damages  or  interest,  unless  sucb  protest 
fcm''*^'or  ***  made  for  non-acceptance  thereof,  and, -within  fourteen  days  after  such  pro- 
intu-ut  '  '^^*'  ""^  same  bo  sent,  or  otherwise  notice  thereof  be  given  to  the  party  from 
conld  be  r*  whom  auch  bill  was  received,  or  left  in  writing  at  the  place  of  hia  or  her  usual 
MTsred,  abode;  and  if  such  bill-be  accepted,  and  not  paid  before  the  expiration  of  threo- 
anientbar*  daya  after  the  said  bill  shall  become  due,  the  drawer  shall  not  bo  liable  to  pay 
wu  a  pro  J^^y  costs,  damages,  or  interust,  unless  a  protest  be  made  and  sent,  or  nolicai 
thereof  given,  in  manner  and  form  above  mentioned;  nevertheless,  every 
Tb«pratnrt  drawer  of  such  biH  shall  be  liable  to  make  payment  of  costs,  damages,  and  i{>- 
ofa  foreign  terest,  upoq  suuh  inland  bill,  if  any  one  protest  be  made  of  non-acceptance'^  or 
bill  Aaaid  non-payment  thereof,  and  notice  thereof  be  sent,  given  or  left  aforesaid, 
bemade  7.   Leftlet  V.  Mills.  H.  T.  1791    K.  B.  4T,  R.  170. 

k1.™n't         PerBuUer,  J,     With  regard  to   foreign  bills  of  exchange,  allthe  books  a- 
B  nraun      ^^^^  ^j^^^  ^^^  protest  must  be  made  out  the  last  day  of  grace. 

8.  Cn.<TERs  V.  Bell.  T.  T.  1801.  K.  B.  4  Eap.  48. 
In  an  action  against  the  indorser  of  a  foreign  bill,  it  appeared  that  the  bHI 
*  A  pnrlest  arij  be  made  on  Ilia  oen  payment  of  coal  aotst  givaa  punoaul  to  8  Geo.  S. 


t  A  proteM  for  nan  acceptance  of  an  Inland  hitl  tatj  be  mude  in  like  m 
acceptance  of  a  Toreign  bill,  sea  3  &  4  Anne,  c.9.9.  4;  but  a  proleit  ;ut  no 
inlnnd  bill  cannot  be  innde  uDtil  tbe  day  aAer  inch  bill  has  become  dae;  si 
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bocBine  due  on  the  24th  of  April  when  pavmeDt  wes  demanded,  and  refuBed, 
mad  the  bill  was  noted  for  non-pnj meat.  Regular  notice  of  the  dishonour  wrs 
giren  to  the  detendaal;  but  he  refused  paymcal,  because  Ibcre  was  no  pro- 
teat.  On  the  t4th  of  May  the  proteat  waa  fonnally  drawn  up.  and  ihis  action 
vaa  afterwards  brought.  Lord  Kenyon  said,  "  he  was  of  opinion,  thai  if  the 
bill  w«a  noted  at  the  time,  the  protest  might  be  made  al  a  future  period."  A 
verdict  was  found  for  the  plaintifT,  but  the  point  was  reversed;  and  on  (he  case 
coming  on  to  be  tried,  on  a  venire  de  nuvo,  before  Lord  Ellenborougb,  his  lord- 
■bip  axpreased  bis  concurrence  with  the  opinion  of  Lord  Kenyon. 

3d.  Acts  wbs&ebt  th^  fahttbs  to  a  dill  or  note  mav  be  DisciiARaED. 

(o)  Bg  abiolule  paymeni.  If  the  bill 

1.   BacK  T.  RoaLET.  T.  T.  1773.  C.  P.  I  H.  Bl.  89.  n.  pairb^ih. 

One  B.  drew  a  bill  on  defendant,  which  he  accepted,  payable  to  H.,  or  or-  drawer,  n* 
4er.  Defendant  did  not  pay  when  it  was  presented,  upon  which  B.  look  it  up,  actioa  eta 
and  indoraed  it  to  the  plaintiff,  who  brought  an  action  upon  it  ngainat  the  de-  he  main 
feodant;  the  jiiry  being  of  opinion,'  that  when  B.  took  up  the  bill,  its  nogocia-'°"'".<']>T 
bility  ceased,  gave  a  verdict  (hr  the  defendant.  And  on  motion  for  a  new  tri-  '"7  '""O' 
a],  the  Court  thought  the  rerdicf  risbl,  and  refused  (he  rule.  "^  aecsp 

3.  Chisaf  r.  Hartlei  bt  al.  Cited  Allen  v.  Ddhoas.  H.  T.  1798.  K.  B.  Stor. 

T.  R.  127.  [  492   | 

The  defendants,  who  had  a  house  both  Jn  America  and   London,  drew  two  Bai  pay 
bilbi  in  America  of  the  same  tenor  and  date  on  their  house  in  London,  in  favour  >°""'  ander 
of  the  plaintitfB,  one  ofthem  being  lost,  came  to  the   hands  of  a  third  person,  Lij  ^*'' 
who  forged  the  payee's  indorsement,  and  received  the  amount  of  il  from  the  ii»f,"i^n-* 
defeadaBta.     Afterwards,  the  real  payees  aued  them  on  the  other  bill,  and  the 
payment  of  the  forged  one  was  held  to  be  no  discharge,  and  the  plaintiJs  re-  Bo  whar«  « 
covered  the  amnunt  of  it.  nois  wsi 

3.  Dekt  v.  Dusi*,  BXEooTnix.  M.  T.  1812.  N.  P.  3  Campb.  29G.  nii«Iaid,aod 

InuiiscisS,  which  was  an  action  of  a  promissory  note,  ii  appeared  defend- ^^^'S^^^'l^^'' 
wtt  gave  her  agent  a  sum  of  money  to  take  up  a  bill  drawn  by  her  testittor;  the  p,r|]e«  tea 
agent  attended  for  such  purpose;  but  piaintilThad  misla<d  it,  and  before  it  was  demd  pay 
&nad  (he  agent  failed  with  the  money  in  his  hands.  The  question  was,  whc'  ment,  on 
ther,  snder  the  circumstances,  the  plaintiff  had  made  the  holder  of  the  money  coneidera 
his  agent.  Lord  Ellenborough  said,  the  holder  could'not  be  considered  the  '"""  ''■■'  " 
plaintift's  af^ent,  because  ihe  money  was  not  to  be  paid  until  the  notcti  were  ^j"  _"  [| 
produced.  The  tender  could  not  possibly  extinguish  the  debt. — Verdict  for  ^„  Voldea 
plaintiff.  lo  be  no  *a 

4    Sebao  v.  Abitbol.  H.  T.  IBJS.  K.  B.  4  M.  St  S  462.  lisraciiooof 

A  bill  waa  aooepted  payabfe  at  a  banker's  counling-house.      The  bill,  when  "■*  ^' 
due,  waa    not  presented  for  payment;  whereupon  the  accep'.or  wrote  lo  the  """" 
holder  {the  drawer)  requesting  that  the  bill  might  be  relumed  to  him,  who,  in  ^^  „i,er« 
answer,  acquainted  him  that  the  bill  could  not  be  found.  Afterwards,  and  after  ,„  acceptor 
a  lapse  of  time  anflicient  to  have  enabled  the  acceptor  to  have  withdrawn  the  ofa  bill, 
firnds,  which  he  had  placed  with  the  banker  to  answer  the  bill,  the  hanker  fail- pierioualy 
«d  with  the  aaid  funds  in  his  hands.     The  bill  was  aflerwards  discovered;  and  '<»  i'"  being 
Ibe  defendant,  the  holder  of  it,  attempted  to  set  it  off  in  an  action   brought  byT^^'V""^ 
Ihe  acceptor;  as  to  his  rightto  do  which,  a  case  had  been  reserved  at  the  (rial  ^^.^  whera 
ibrtfaeopuiioQnftbis  Court,     It  was  now  argued,  thatlhe  plaintift  wRsdischBr-i[„umida 
ged  from  hia  acceptance  on  (wo  grounds;  let,  because  the  bill  having  been  ac-payabla,  ra 
cepted  payable  at  a  particular  place,  presentment  ought  to  have  been  made  at  qnented  to 
that  place;  2d,  because,  granting  thai  that  was  not  necessary,  yet  that  the  bill  J""** '"" 
being  in  (he  nature  of  a  dratl  upon  the  banker,  according  to  Bishop  v,  Chitly  ^^^  f,,, 
^3  Stra,  I  I95.]'when  a  reasonable  time   for  receiving   it   is  elapsed,  it  is  al- nsi  inferm 
vnys  conaidered  as  actual  payment,   otherwise  the  party  might  be  obliged  to  ed  it  no* 
keep  funds  there  for  ever.     Per  Cur.     This  case  may  be  settled  without  any  ^°'U  ii  was 
discussion,  either  as  to  the  propriety  or  impropriety  of  the  decisions  of  Fenlon^*^'*'^'' 
v.Gourdry  (13  East.  459.)  and  Gammon  v.Schmoll  (5  Taunt.  344)   and  the  ^^,'^™^* 
other  cases  in  the  Court  of  Common  Pleaa,  where  a  diflerenee  of  opinion  be-^,.„,^, 
tween  the  two  Courts  is  suppoaed  to  have  obtained  as  to  the  validity  of  theB»a  iui* 

Vol.  IV.  46  -  , 


S42  BILLS  AND  NOTES.— Part«*  to,  hme  tU»ekargei. 

ingfunnd,  first  objection  wliich  has  been  arged  on  the  part  of  the  plnintilT',  and  wilhoni 
[  4'J3  'l  coming  to  a  conclusion  os  to  wheihcr  fhe  bill  in  qoeslion  should  be  viewed  a* 
"'5''"'''^''  adrnft  upon  the  banker,  dllhough  il  msy  be  trbaervcd  ihnt  this  accepianc*, 
himBelfor""'"?''  ''  t"'!!'!* '«'  on  aiilliority  to  the  banker  to  pay  ibe  biH,  being  made  paf- 
it,  alihough  oble  at  his  hmisc,  is  not  in  express  tcrfns  an  order  upon  him  to  pay,  as  was  tbn 
in  iliainte  case  in  Bishop  v.  Cliiltv,  where  the  language  of  the  aceeplance  was  immedt- 
rim  iba  ately  that  of  a  check  upon  the  bankers,  inasmuch  as  the  dBfendalit  csonol  h* 
t'^^a'  ^'a  '^'""■g*"'  ^''''  leches  on  either  ground.  'J  he  plaintiff  is  in(^ortaeA  ihat  (he  bill  m 
Ihs  n«'p  ""' '"  ^^  found,  after  which  there  surely  was  not  any  occasion  for  him  h>  keef 
lor  had  HP  a  fundat  thehoHsewhereitwBB  made  payable.  How  can  it  be  said  ihol  tb« 
10  thB  bunk  plaintiff,  after  notice  that  his  bill  no  longer  existed,  was  bound  to  keepmoncj' 
«r's  niilnre,  at  his  bankers  to  answer  the  bttl  in  ptrpelwim?  It  seems  to  us,  that  after  sncb 
■nmoieiii  ioa  notice,  he  was  at  liberty  to  n-ilhdrawhis  funds;  and  therefore-  whatever  losa 
his  hdnda  ^^y  t,appBn  to  him  bv  keeping  them  there  must  be  his  los»,  and  not  Ibe  loM  of 
iho°a"ep  the  defcodant.  See  3  Taunt.  397. 
lance.  (6)  B'j  pnHialjtaj[menf.  . 

1.  KEtioCK  V.  Robinson.  H.  T.  1727.  K.  B.  2  Sfra.  T45. 
Farmerlj  ■  In  an  action  by  the  indorsee  of  a  promissory  note  against  the  indorser,  ft 
pariinl  pay  appeared  that  the  plaintiif  had,  ^afler  the  indorsement,  received  part  of  th« 
d'f*^'e''r'di!.  <*'''"'"^r "f  the  note;  and  it  ivas  held  to  be  a  taking  upon  himself  to  give  the 
^[^^™*  J  ij,",  whole  credit  to  ihe  drawer  ofihe  note,  and  absolutely  discharged  tbeiDdorser. 
iudoner       So  the  plaintiff  was  nonsuited. 

j,^,  jj  jj  2.  Goui-D  V.  RoBsoT.  T.  T.  1807    K,  B.  3  East.  57C. 

DOW  Killed      '^^^  holder  of  a  bill,  on  its  becoming  due,  received  part  payment  of  the  aC- 
ihai  the  hul  ccptor,  and  took  a  bill  from  him  at  a  future  i:horl  date   for  the  remainder,  and 
dcr  ofa        agreed  to  keep  tbeuriginal  bill  to  his  hands,  in  the  interim,  as  a  security.      He 
hill  ni»y      now  sued  the  defendant  as  indorser,  and  this  was  relied  upon  as  a  defence.  Lord 
take  rioiii     Ellcnborough  thought,  at  the  trial,  (hat  it  did  not  amount  to  giving  time   to  the 
lor  a  Mri    "cceplor,  and  the  plalnli  's  had  a  verdict;  but,  upon  a  motion  for  a  new  trial,  he 
in  payment  (>"<' the  Court  were  satisfied   that  it   did,   and  a  nonsuit  was   entered.      Lord 
nnd  lueihs  Ellcnborough,  C.  J.  said,  how  can  a  man  be  said  nnt  to  be  injured  if  bis  mean* 
nilierpsi     of  suing  be  abridged  by  the  act  of  another  i     If  the  plaintitf,  as  holder  of  this 
tiBB  fu(  (ha  ijjii^  |,„j  called  immediately  upon  (he  defendant  for  payment,  as  soon  as  Ihe 
'^'  "''       bill  was  dishonoured,  he  might  immediately  have  sued  the  acceptor,  and  the 
other  parlies  on  the  bill.     I  had  some  doubts  at  Ihe  trial,  but  am  inclined  to 
think,  now,  that  time  was  given      Aa  to  the  taking  part  payment,  no  person 
can  object  to  it,  because  it  is  in  aid  of  all  the  others  who  are  liable  upon  the 
bill.     Lul  here  the  holder  did  something  more;  he  took  a  now  bill  from  the  ac- 
I  4<)4  1    ^^P^'"')  ^^^  ^"^  '°  ^^^P  '^^  original  bill  till  the  other  was  paid.     This  is  an 
And  if  ihe   figi'^'""^"'.  that  in  the  mean  time  the  original  bill  should  not  be  enforced.   Such 
boldarora  '^  at  least  the  effect  of  the  agreement;  and,  therefore,  I  think  time  was  given. 
joiniaDdio      See2  Ves.  jun.  540;    1  T.  R.  1Q7;   1  B.  k  P.  652-6;  2  id.  61 ;  3  id.  363. 
verui  note  3.   Avrev  v.  DiVENroRT.   T.  T.  1807,   C.    P.  2N..R.474. 

enter  np  Action  on   a  joint  and  several  note  made  by  the  defendant  and  A.  B.  l}e- 

judgmant  fencg^  that  the  plainiiif,  under  a  warrant  of  attorney  given  by  A„B.,  hod  «in- 
«t(  aiainit  t*"^*!  "P  judgment  against  bim,  and  levied  a  part  under  ijieri  faciaa, 
one  orihe  I^ut  the  Court  said,  this  action  may  be  maintained.  The  plaintiff  has  a 
mnkers,  b.  right  to  sue  every  one  of  the  makers  of  this  note  to  judgment;  though  it  is  true 
levy  nndar  that  he  cannot  have  satisfaction  more  than  once.  If  an  action  be  brought 
^/'"Jf"  against  A.  B,,  and  he  suffer  judgment  by  default,  how  dan  that  discharge  an 
™rt'  ?W-,t     action  againslthe  defendant? 

Cnodi"  4.  I,*xTO-»v.  Peat.  T.T.I  809.  K.  B.  N.  P.  2  Campb.  185: 

charge  of  Indorsee  of  a  bill  against  the  acceptor.  It  appeared  that  the  bill  had  been 
ilieuihar.  accepted  for  the  accommodation  of  the  drawer,  which  circumstance  wasknomi 
to  the  plaintiff,  who  gave  value  for  the  bill.  When  the  bill  became  due,  the 
Boi  irtbo  plajiiiij  received  part  payment  from  the  drawer,  and  gave  him  time  to  pav  the 
|^"^°["*[[^  remainder,  without  the  concurrence  of  the  defendant.  Per  Lord  Eilenbo- 
nntioe  rough,  C  J.  This  being  an  accommodation  wi:hin  the  knowledge  of  all  the 
ofiu  bains  parueB,the  acceptor  can  only  be  considered  as  surely  for  the  drawer;  and  in 
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ttw  ca»  of  simple  contracts;  the  surety  is  discharged  by  time  being  giveo  wilh-  accjipicd, 
out  the  concurrence  to  ihe  principal.  consideni 

tiaa,  recaiTe  pan  from  iba  drawer,  ond  jive  liim  Ume  rorlhepajiiienl   of  iho  residue,  ho 
duchargsi  the  acceplor.  , 

S.Kbrbiso^v.  Cooks.  II.  T,  1313.  C.  P.  N- P.  8  Cn.tipb.  3C3. 

Indorsee  against  acceptor.     The  pininliff,  after  notice  that  (he  l.ill  \vm  ac- '"""Jl" '"' 
cepled  for  Ibe  aocommodatiun  of  the  drawer,  gnve  time  lo  the  draivee  without  ^^  haii 
eoncurrence  of  the- defendant;  and  yet  Gibbs,  O.J.  held  that  the  plaintilT  was  beea  deubt 
•ntilled  to  recover;  observing,  that  assuming  I.nxton  v.   Pent  in  be  law,  (ihe  ed. 
tenability  of  which  has  been  impugned.)  the  present  case  was  distinguishable. 
(c)  By  reUnie. 
I.  C*RSTAiRs.T.RoLLEsTos,E.T.  1814.  C.P.5Toiint.'551.     . 

Action  by  assignee  of  first  indnrsee  of  a  prnmisso-y  note,  againsl  the  mak-  T|ie  imlior 
er.     Flea,  that  the  defendant  made  the  note  as  surety  for  the  payee,  and  not  jj,"),"")!'!! 
on  his  own  account;  and  that  plaintiff  had  released  the  payee   from  the  nolc,  j,y  ^^11^^,^     , 
and  from  all  claims  and  suiiu  due  thereon.  There  wa.s  no  allegnlion  that  plain- n,  the  pay. 
tiET  knew  that  defendant  was  only  surety;  and,  on  demurrer,  the  Court  heldee. 
Ihe  plea  bad.  and  gave  judgment  for  plaintifT. 
2.  De  La  Tohre  v.  Birclat  and  Salkei.d.  M.  T.  I9I4.  N.  P.  K.  B.  1      [  495  ] 
Stark.   1.  Bat  oa  a 

The  draivees  of  a  bill  having  become  bankrupts,  an  agreement  was  entered  f™'"*°' 
into  between  their   assignees,  the   holder,   the  plaintifT,  and   the   acceptor,  by  ^^^^^^^ 
which  the  acceptor  agreed   to  pay  the  omiunt  of  the  bill  to  the  holder,  on  con-  drnwei.and 
dition  that  be  should  not  be  called  upon  to  pay  more       In  an  action  against  the  iccopior, 
drawers,  Lord  Ellenborough,  C.  J.  held.  Ihe  agreement  was  a  waiver  of  the  ibai  ihe  ao 
liability  of  the  acceptor,  and  was  a  waiver  of  the  right  of  action  against  the"P'"''[l'" 
defeodaots,  who  were  repreaen'ed  by  their  assignees.  — Plaintiif  nossuiled,     ^hurirM  the 
(Jl  flv  gifin?  iimt.  drawer. 

I.  Enclish  v.  Darlet.  H.  T.  1800,  C.  P.  a  B.  &  P.  61 ;  S.  C.  3  Esp.  49. 

In  an  action  by  an  indorsee  against  the  indoraer  of  a  hill  of  exchange,  it  ap-  The  rule 
peared  that  the  bill  being  dishonoured,  the  plainliff,  as   indorsee,  had'olitsincd  thit  ibe 
judgement  in  an  action  against  the  accejrtor,  and  having  taken  out  e.iecution  1'?'.''^^ 
thereon,  agreed,  ai  the  acceptor's  instance,  notwithstanding  the  latter  had  ef-  e|,.,n°.o'"'bv 
f«cts  adequate  to  the  levy,  to  accept  pari  in  m:>ncy,  and  receive  his  bond  and  .ivi,,!  \\,J^ 
warrant  of  altorney  for  (lie  remainder,  with    interest  and  costs,  excepting   a  to  the  ae 
amatl  sam  left  due,  so  as  to  obviate  a  preclusion  of  the  indorsee's  right  of  ac-  ceptnr,  dis 
tion  against  the   other  parties.      The  Court   being  of  opinion  that  llie  pIninlifi"''*'"''S*'' ''■• 
had  waived  his  right  of  action  again'M  rlie  defendant,  directed  a  nonsuit.      And  °r^'  P" 
on  a  motion  for  a  new  trial,  E1don,  C.  J.  was  of  opmiiin,  that  the  direction  at  i 
Nisi  Prias  was  correct,  inasmuch  ai' the  plaintiff  had,  by  tailing  part  of  the 
ttmount'of  the  bill  and  the  warrant  of  attorney,  accepted  such  satisfactiim  as 
would  discharge  all  subseqMent  parties. 

See  Cooke.  B.  L.  IfiS.  172,  ed.  4;  j  B.  &  P.  652;  2  Bl.  1233;  4T.  R.  825- 
2,  PotR  V,  Ford,  M  T.  1816.  K.  B.    2  Chit.  Rep,  I'io. 

The  plaintiff  had   brouglif  an  action   against   the  drawer  and  acceptor  of  a  Dau  ant 
bill,  obtained  judgment  in  each,  token  the  acceptor's  goods  in  execution  aban-  epply  afler 
dened  such  execution  ,  and  given  time  to  acceptor.      Under  these  circumstan- j'"'g'""t- 
ces,  it  was  submitted  that  the   drawer  was  discharged.     Tut  the  Court   held 
that  withdrawing   the /eri  /nciaK  against  the  acceptor   did  not   discbarge  the 
drawer,  and  that  the  rule  thai  giving  indulgence  to  an  acceptor,  wiihoui  the 
COflscnt  of  the  drawer,  discharges  such   drawer,  did  not  apply  after  judgment. 
3.  MARGBSsns  V,  GiBLE.  M .  T.  1816.  K.  R.  2  Chit.  Rep.  35-1 

A  promissory  note,  held  by  plainfitf,  was  dishonoured.  This  action.  In  ^„°|„',,' 
which  a  verdict  had  been  given  for  the  plaintillj  and  which  it  was  now  moved  oreement 
to  set  aside,  was  brought  against  his  indorser,  who  reli.^d,  as  a  defence,  upon  by  the  )iol 
the  following  letter,  written  to  him  bv  the  plaintilT  when  the  bill  wan  disho-  [  4t^6  ] 
Doured,  operating  as  giving  lime  to  the  maker,  and  therefore  as  di,<<:harg!ngdBr  ofa 
the  defendant — ''  Mr.  £llia  (meaning  the  maker)  is  unable  to  pay  'he  note  for  "^'^ '"  "^"i 
•  few  days.     He  says  he  shall  be  ready  ia  a  week,  which  will  be  in  time  for'^^.T'^'""'' 
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uj  tnmm  ne — oolj  form  to  acquaint  jmi."     Tha  Coart  refined  ■  rtle,  aad  wni,  Ww  M 

B^^oV  P'»'''''ff  g'^'e  time?     He  did  not  giie  up  bia  Hgfai  to  soe.     How  cmn  k  be  nM 

tlwdBba  '''3ta  Toluntan' agreement  lo  wait,  iriibout«C(Mi«ideralioB.coilld  perat  biiB 

■ear  be  IVow  BUJng? — Rule   refused. 

OHDmnnl  4.    CliUCC  iM>   OTaERS,    EXKCUTOBa,   F.  DKI.TI5.   E.  T.  1803.  C.  P.  3  B,  Jt. 

•»^J  P.  363. 

Na  ifl  ■  »PP«"red  m  this  case,  that  the  defeDdant  had  drawD  ■  biH  of  exehmnge, 

eJe  wlwre  P"?***'*  *°  -""^  "*"  order,  od  A .,  who  accepted  it,  and  directed  its  pajnent  al 
the  party  '"'*  '"'"'^  ^"^  ""*  defendant,  who  indorsed  ii  to  R.,  tbe  jdainliff 'a  leatalor,wbo 
caiuMU  !•  indorsed  it  (o  C .  The  bill  being  diz«hoDouted,  C.  gave  the  defendant  doe  oo- 
ibe  gitJDg  lice,  ai.d  was  told,  (bat  if  be  would  sue  out  a  writ  against  A^  he  {the  defrad- 
""'•'■jl^  "«)  "oulJ  procure  bis  arrest.  A.  baring  oeered,  io  inder  lo  obtain  bia  d»- 
d^wer  of  ji  '^''"''K*'  '*  ?"'*  *"  ^-  '■is  wairant  of  atlomer,  and  the  latter  baring  acquainted 
bUI  of  Bx  '''^  defendant  with  the  circumstance,  and  informed  him  thai  he  should  accede 
ebinge,  af  '°  '•>"  proposal,  be  said,  "  You  mav  d.i  aa  yon  like,  for  I  have  bad  no  itotice 
i*r  noiip^e  of  ibe  non-payment."  C.  reminded  bim  of  bis  offer  to  arrest  A.,  and  accep- 
of  lis  diiho  ted  tbe  variant  of  sttomej.  The  point  of  content  ion  being,  wbclher  tbe  io- 
"•";  "^"R  dorscment  of  the  hill  lo  L».  by  the  defendant  should  be  considered  a  payment 
WwT/  1^1  ^y  *''^  '""f^ '"  ^•'^  fonner,  it  was  urged  for  the  defendant,  that  C.  had,  by  tbe 
be  ihonld  '^*^'  *'^  taking  tbe  security  Irom  A.,  discharged  both  tbe  defendant  and  B.,  and 
lake  ■  liar  thereliy  established  a  good  payment  by  Ibe  defendant  to  tbe  latter.  The  jorj 
raai  of  at  having  found  for  the  plaialiO',  open  to  the  opinion  of  tbe  Covrt,  a  rule  »i«>  for 
ioHiej  fiom  that  purpose  being  obtained,  Ihe  plaintiff's  counsel  coirfeuded,  that  tboagh  tb« 
JoT  ^rt ''  **'^'  °^  *  holder  of  a  bill  taking  security  from  an  acceptor,  nnattended  by  cir- 
"  Yo^'may  cutnafances,  was  an  absolute  discharge  of  all  parlies;  yet  that  whrai  such  time 
do  H  JOB  o|"  credit  was  given  with  the  knowledge  or  assent  of  the  responsible  parties, 
plesH.  I  either  express  or  implied,  the  effecl  of  the  holder's  act  failed  in  favour  of  the 
■mdiKbar  party  so  concurring;  and  he  urged,  thai  tbe  conversation  that  took  place  be- 
«iit  f  no  '*'*^''  '''^  •l«'endanl  and  C,  was  demonstrative  of  a  sufficient  assent  to  remove 
a^';"''iho'' "'^"P*''"'''"'' ""^  ""^""'^'''^^^d  "ct  ofC.  The  Court  fiiUy  coocDTred  m  tbe 
Coart  bcid  argument  for  the  plainiiFs,  and  the  rule  was  discharged, 
tfaeuward.      See2  B.  It  P.  61;   1  ibid.  G5J;   1  T   K   167. 

•»•"""  5-  Pk'kgv.  Claksos.  M.  T.  1822.  K.  B.  1  B.  k  C.  14;  S.  C.  «D.«r  R,18. 
to  tbe  hold  Declaration  in  owumpsif  on  a  hilt  of  exchange  by  the  indorsee  ag^nsl  the 
«r  1  ac  .  drawer.  Plea,  tun  MSHmpail.  At  tbe  trial  it  appeared  that  the  bill  was  drawn 
ao  the  ineni  ^7  ****  defendant  for  851.  8«.  Id. ,  in  favour  of  Menrs.  Gidden  and  Son,  and 
eircBm  ■^''^cted  to  J.  Thompson,  who  accepted  it.  The  bill  when  due  was  held  by 
Btuc*  of  the  bankers  at  Abingdon,  by  whom  it  was  presented  for  payment,  when  it  was 
ih«  holder  dishonoured,  of  which  circumstance  notice  was  imtnediately  given  to  tbe  draw- 
ofa  bill  of  er.  Thompson  sent  by  loner,  another  bill  for  12«(.  to  Gidden  St  Sob,  hot  had 
Uhi«rtna  ?*  communication  with  them  respecting  the  first  bill.  Gidden  and  Son  gave 
r  497  1  ''  ^^  ^^^  bankers,  who  discounted  it  by  sending  them  back  the  fonwrbOl  and 
iber  bill,  '''^  difference  in  cash.  TTie  first  bill  wa?  afterwards  indorsed  by  Gidden  and 
uotdne,'  Sonlothe  plaintiff.  It  was  urged,  at  the  trial,  that  Gidden  and  Son,  by  re- 
ffoni  (he  ceiviog  a  new  bill,  not  due,  had  given  time  to  the  acceptor,  and  consequently 
aceeplor,  that  the  defendant,  being  the  drawer,  was  discharged.  The  jury  found  a  ver- 
wiihont  »c  diet  for  the  plaintiff,  with  liberty  lo  the  defendant  to  move  for  a  nonsuit.  Cause 
-  'jljt  t' 'z^e"  ^^  shown  against  Ihe  role  for  a  new  trial,  and  it  was  contended  that  the  se- 
bim  timo,i.«"'d  bill  was  merely  a  collateral  security.  It  was  on  Ihe  other  band  urged, 
dot  ■  gi ling  that  the  second  bill  being  received  without  fraud  or  collusion,  suspended  the 
«f  lime  wi  remedy  on  the  first,  and  consequently  that  time  w.;s  given  to  Ihe  acceptor. 
"*"  ""■  Per  Ctir,      It  is  necessasy,  for  Ihe  purpn^'es  of  commerce,  that  a  plain   role 

charge  the  should,  in  cases  of  this  description,  bn  laid  down,  and  that  nothing  should  be 
litJ'tJ^b*  '""^  '"'*''  conjeclure.  If  time  is  given  by  the  holder  to  the  acceptor  of  a  bill, 
in(  biU.  the  other  parties  to  it  ate  discharged;  but  then  it  must  clearly  appear'that  it 
was  the  intention  of  the  holder  to  give  time.  Wo  must  not  look  about  to  see 
if  we  can  infer  it.  Here  there  was  no  communication  belwecn  Gidden  and 
Son  wilh  Thompson  astogiring  lime-  The  second  bill  was  merely  ■  colla- 
teial  security,  the  taking  of  whioh  can  in  no  instance  be  construed  into  a    gi- 
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vingof  time  TorptiTroent,  unless  the  party  at  the  «ai»e  time  hind  himself  not  to  And  tb* 
■a«  on  the  firat  bill  until  the  second  is  due.   Rule  discharged.  See  2  B  -  ^  P.  '■'"  'PP" 
61;  I  T,  R.  167;  2id.  186-  2  Ves.  iun.  540:  I  B.fc  P.  152-6;  aid.    6!.    3  ""'l^ 
id.  3«3;  ST.  R.  515;  4  M.  &  S.  226.  "o°  WlT 

6,  Hill  v.  Read.  Middlesex  Sittings  after  Hilary  Term,  1822.  1  D.  &  R.  N.  ibit  ciTing 
P.  C.  26.  S.  P.  CoLLSTTT.  Haigh.M.  T.  1812.  N.  P.  3  Campb.  281.      liwa  i«  ifc» 
Declaration  by  indorsee  against  drawer  of  an  accommodation  bill,  drawn  "««pior  . 
fir  (he  bemfil  of  Ihe  acceptor.     The  bill  n'as  dishonoured,  upon  vhich  pliiitiff  ".^""'^ 
took  a  promissory  note  from  the  acceptor  for  the  amount.     This  act  of  plain-  i^ij,,', 
tiS^B  it  was,  however,  urged,  did  not  operate  as  a  discharge  to  the  drawer,  thia  clum  a 
being  an  accommodation  bill.     But  Abbott,  C.  J.  said,  that  the  exception  as  togaiut  ear 
accommodation  bills  extended  only  to  caspa  where  the  action  waa  bronght  '■■n  paniM 
against  the  party  fof  whose  accommodation  the  bill  was  drawn;  and  that  there-  "'">■* 
fore  the  defendant,  in  the  case  before  him,  had  a  good. defence  to  the  action,     -^^  ^^  ^l^ 
the  defendant  having  clearly  given  time  to  the  acceptor. — Plaint  ifTnonsnited.  Eai^er'n  »a 
I.WiLWTuv.St.QuiNTiN.  H  T.  1797.  C.  P.  1  B.^P.  652;  S.C.SEap.  519.  ilw  bill,  es 
The  plaintiffii  in  thifl  action  were  holders  of  a  bill  of  exchange,  drawn  byieodioDly 
the  defendant  on   and  accepted  by  A,,  in   favour  of  B.,  who  indorsed  it  to  the  "^"""l^ 
ptaintifT.     The  bill  was  dishonoured  and  protested;  and  on  '^i^  P'^'o^i'^' '""  r.iro'i!!  iT* 
aisting  on  inalilutiag  proceedings  against  A.  and   B.  in  case  of  non-payment,  brouht  ■ 
B.  paid  on  account;  and  the  plaintiffs,  on  a  representation  by  a  friend  of  A,  r  49a  1 
that  he  would  probablybe  able  to  discharge  his  acceptance  at  a  distant  period,  gumt  the    . 
forbore  to  sue  him.     The  jury  having  found  for  the  defendant,  and  arule  ntn  partj  for 
for  a  new  trial  having  been  obtained,  it  was  objected,  on  the  part  of  the  de-"'"'"  " 
fendant,  that  as  the  pleintiffa  had  neglected  to  pursue  A.,  the  acceptor,  they  j^^  ^h«  biU 
were  bound  by  their  own  lachea.     But  Eyre,  C.J.  said,  the  principle  on  which  j,  ^^^ 
Ibe  grant  of  indulgence  to  an  acceptor  before  notice  is  held  to  be  a  discharge 
to  the   drawer  is,  that   the  bolder,  by  such  indulgence,  treats  absolutely   with  Bat  giving 
the  -acceptor  before  the  drawer's  liability  arises;  but  afler  pretest  and  notice,  tisie  to  an 
it  is  optional  with  the  holder  to  sue  anyof  the  parties;  therefore,  forttearance  secBptsr  if  . 
inlavourof  one,  is  only  B  suspension  of  the  holder's  interest,  and  consequently 'y  P™'** 
IB  DO  discharge  to  any  stranger  to  the  negocistion.     Had  the  plaiotilTB  indeed  *, '^,1,  ° 
accepted  an  engagement  from  the  acceptor  to  secure  the  payment  of  the  bill,  joe,  nJV  * 
it  might  have  been  construed  such  a  satisfaction  as  would,  by  opening  a  new,  ducbtrga 
or  prolonging  the  old  credit  with  the  acceptor,  have  operated  as  a  dischu-ge  the  draww 
between  the  holder  and  drawer,  but  ibis  does  not  appear  to  have  been  the  case;  •""'"""=" 
and  the  proposals  entertained  can  never  bind  the  parties  contemplating  auch  ,^,^"r 
eogagement,  unless  they  have  the  elTect  ol  producing  laeha  on  the  part  of 
the  balder. — Poslea  to  the  plaintiffs. 

8.  Cliridgbv,  Dalto«.  T.T.  I81S.  K.  B.  4  M.  *  S.  226.  Solving 

Indorsee  against  drawer.     Defence,  that  plaintilTssgetit  had  given  time  to  tim*  t*  iha 
the  payee.     It  did  not  appear  that  the  plaintii)  had  authorised  him  so  to  do;  psye*.  will 
but  on  a  rule  niti  for  nonsuit,  and  cauae  shown,  the  Court  expressed  a  clear  ""'  ^" 
opinion  that  if  he  hod,  it  would  not  affect  the  liability  of  the  drawer;  for  he  j„J^ 
might  nevertheless  pay  the  bill,  and  enforce  his  remedies  agaiitst  the  acceptor. 
Sed2B.  8..P.61.  Th.  inJor 

{t)  By  lal-ing  another  tteurily.  ur  ofi  liiti 

1.  WiTHiLL  V.  MabTERMAN  iNO  OTHERS.  T.  T.  1809.  N.  P.  2  Campb.    178,  i.  disclurg 

The  holder  of  a  bill  of  exchange,  on  its  becoming  due,  allowed  the  e^  bj  ihs 
acceptor  to  renew  it  without  consulting  the  indorser;  however,  "f*^™"'^''*' f,,  *Qo,hV 
when  he  told  the  indorser,  he  «aid  it  tDi;«  the  be»l  thing  that  eovld  be  done.  Jt  |,"fj  j.^^"^ 
was  contended,  that  the  posterior  assent  to  the  transaction  was  equally  Kihaaccep 
binding  as  a  previous  authority ;  but  Lord  Ellenborough,  C  J.  said,  the  indor-  tor  in  p^y 
BCr  wns  discharged,  because  that  was  not  a  recognition  of  the  terms  granted  mani,  wiib 

*  Taking  th«  iicpiirale  iiot«  of  one  or  aeversl  partnon,  il  dialant  dates,  an  a  collslarat  sent,*  si 
secority,  will  not  discharge  (he  othen,  irihe  party  iaiisti  at  iha  time  it  ahall  not  prejudice  thaogh  he 
hM  claim  apoQ  the  partnenhip,  md  be  doei  not  btud  bimsalflo  wait  till  tha  nolei  bis  doe;  anaraarda 
Bedrord  «.  Deakis,  !  Surk.  178;  8.  C,-3  B.  &  A.  210.  abridged  pott,  PattlMnitboi||Stlis  said  M  the 
^TtDsnlt^  ii Jtmlvad  baTora  soch  aaparata  aotes  ars  givan.  -  accspler  it 
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[  499  ]  liy  Ae  Wder  to  the  acceptor  of  the  bill;  but  such  approbation  muat  be  coU' 
■VIM  ih«       sidered  as  referring  to  the  acceptor,  to  whom  the  arraDgement  Was  obviously 
V"      "!§    advantageouH.— \  erdict  for  plaintiff, 
ba  dons  ^-  S*^""  "■  LiPFosn.  H.  T.  1803.  K.  B.  N.  P.   1  Campb.  246. 

Payees  against  the  drawer  of  a  hilt  of  exchange.  The  defence  was,  that 
Bni  meretj  the  bill  waadrawn  without  consideration,  and  that  the  phintiffs  had  received 
depositing  satisfaction.  Agar  having  an  acceptance  due  to  the  plain tifis,  requested  it 
with  the  renewed,  to  which  they  consented,  provided  that  the  defendant  would  draw  a 
^jM  poli  (jiji  ^poa  Agar  for  the  amount  which  he  was  to  accept,  and  which  was  accor- 
HDceu""  '^i^S'y  done.  Agar  also  lodged  policies  of  iosurance  to  a  large  amount  with 
collateral  '^^  pUintifTs,  b/  way  of  colleteral  security,  upon  which  a  certain  percentag« 
■eenrit;,  had  since  been  awarded,  due  npon  them.  Lord  Ellenborough  held  that  the 
doM  Dot  bill  was  not  an'accommodation  bill,  there  having  been  a  consideration  between 
'^^"'S"  the  payees  and  tha-acceptor,  and  that  if  it  had  been  proved  (bat  the  plaintiflis 
(be  drawer,  j^^j  received  anything  upon  the  policies,  that  would  ;fro  (anfo  be  a  EatisfHctioa 

and  that  the  plaintfTs  were  entitled  to  recover  the  whole  sum  mentioned  in  Ibo 

bill,  and  must  deliver  up  the  policies,  or  refund  the  money  received  under 

them. 

{ f)By  negkcting  to  fyresent  for  acceptanct.     See  div.  Acceptance,  ante. 

[g)  By  neglecting  lo  give  nolict  of  refusal  to  accept.     See  div.   Notice  of  non— 

(A)  By  negUetiag  to  present  in  dm  lime  for  payment.  See  ante,  div.  Payment. 
{%)  Bn  ntgleclit^  to  give  notice  if  iwn-paymejii.     See  ante,  div.     Notice    of 
Non-payment. 

(j)  By  taking  the  acceptor  or  malur  in  execution. 
HM*1r  lak  ^  HiTLiso  v.  Mui.lhall.  M.  T.    1778.  C.  P."  2  Blac.  1255. 

log  a  partT  -^  ^i"  '"^  indorsed  by  Sheridan  to  Boon,  and  by  him  to  the  plaintiff;  he 
to  a  billin  sued  Boon,  and  took  him  in  execution,  but  di:<charged  him  upon  a  letter  of 
aiecBiion,  licence;  he  then  sued  Sheridan,  for  whom  the  defendant  became  bail^ 
'^"'""^'•anduponthisaction,  it  was  insisted  that  the  debt  wa;i  satisfied  by  the  impri- 
«th«  enw  aonment  of  Coon.  Sedper  Car.  The  bill  holder  has  a  right  to  sue  al)  tha 
cedent  par  indorsers  til]  (he  bill  is  satisfied.  !Each  indorser  is  independanl  of  (he  rest. 
tj.  The  law  so  highly  regards  ihe  liberty  of  the  subject,  that  the  taking  his  body 

[  500  ]  in  e.xecution  by  capiat  aiJ  talisfaciendum  is,  with  respect  to  him,  a  full  satisfac- 
tion of  the  debt,  but  it  only  operates  as  a  discharge  to  the  idcnlicat  person  SO 
imprisoned;  it  does  not  discharge  even  his  goods  ader  his  death;  by  the  sta- 
tute of  Jac.  1.  the  remedy  still  remains  in  force  (al\er  hia  death  or  dischar;ge) 
against  every  other  indorser,  notwithstanding  this  ineffective  capiat  ad  talii- 
fnciendum  in  like  manner  as  if  tfie  plaintiff  had  sued  out  an  unproductiveJ?<ri 
Jaciat  against  Boon,  else  two  securilics  would  not  be  better  than  one.  Rula 
to  stay  proceedings  on   payment  of  debt  and  costs. 

2.  Smith  v.  Knok.  M.  M.  1799.  C.  P.  N.  P.  3  Esp.  46. 
Bat  that  Per  Xird  Etdjn,  C.  J.     I(  is  said  (hat  the  holder  may  discharge  any  of  the 

ha*  b"n     indorsers  al^er  taking  Ihcm  in  e.tecution,  and  yet  have  recourse  lo  others.     I 
qecinaiied.  ^^^^^^  ^^^^  ^^^  ^^  stated  so  generally.      I  am  disposed  to  be  of  opinion,  that   if 
the  holder  discharge  n  prior  indorser,  he  would  find   it  difficult  to  recover 
against  a  subsequent. one.     See  3  II.  &  P.  62, 
_  . .  (A)  Si/  taking  a  composHion.} 

coml^ii'  Mii.LET  V.  Thompson:  M.  T.  1804.  K.  B.  N.  P.  5  Esp.  178. 

Ii»n  froiB  The    plaintiff,   the  holder  of  an     accoinmodulion   note,   who  had   taken    it 

the  pajee  with  full  knowledge  (hat  the  maker  had  received  no  value  from  the  indorsee,  for 
of  aaic  whose  accommodation  (he  defendant  made  it;  and  had  received  a composilioit; 
,.  ,  *  Bui  if  the  holder  of  a  bill  com  poo  nd  with  the  acceptor  or  other  piriy,  withonl  the  a»- 

doa  DDl  aeal  of  the  drawer,  or  other  labs^qiient  partiaj,  he  thereby  relcnaes  Ihcii]  fi-om  iheir  liabU- 
.-     L  itiea.  ifthe*  hdd  eJTect*  in  the  hamis  of  the  acceptoi  or  prior  indorser:  for  there  ii  a  mala- 

^i.  "■'  ''«""''<•-  ^«'"'"'-  ""!"«  '  ■■""  "'   ""-y-    i"   P-«    .»li«rec.i„o  of.  debt,  aa  io  ihe 
ueuaaer.     ^aae  oradlfidend,  and  talcing  a  aam  in  satidraclion  of  auch  debt,  where   the  pa>l;  haaM 
option  to  refuie  leu  ihan  the  whole,  as  where  he  Ronipounda  wiih  Ihe  acueptor,  and  iherS' 
by  depiivei  all  other  partiea  lo  the  bill  orihe  right  orrenorlia^  tobi[a;aee  11  Vea.  410;  ■ 
liio.  C.  C.  1.     And  where  the  ladorger  of  a  bill  ofeichange  bscomci  tMiUmltl,  and  tie 
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and  corenanted  Dot  to  ^e  such  indorsee;  wns  allowed,  bj  Lord  Ellenboroogh 
C.  J,,  to  recover  in   an   action  ogainsC  iho   durendant,  aa   maker;  though  on 
payment  or  it,  he  would  have  a  right  action  agaiast  (he  indorsee. 
(0  %  prmriti^  uiJifcr  a  conunission  of  havkraplc\j       See  nnle,  vol.  iii.  p.  632. 

IF  the  acceptor  of  a  bill,  on  its   arriving  at  nialurily,  be   a  bankrupt,  the 
holder  may,  without  the  assent  of  the  other  parties,  prnve  the  bill  under  the 
commission,  and  receive  a  dividend  or  dividends, ;  and  such  conduct   will   not 
discharge  the  other  parties  to  the  bill  frooi  their  respective  linbiltiea  to  him,    [  SOI  J 
if  he  have  given  regular  notice  of  non-pay tnent.     See  II   Vea.  412;  1  B.  Tim  mera 
(f  P.  286.  ""="» 

(m)  B^  acetxtltir  of  bill  or  maker  of  note  being  discharged  tinder  the  mMleetU  act.  ![?"^f  fh- 
,      McDonald  v.  Bovinctov.  T.  T.  1792.  K.  B.  4  T.  R  825.  ^rtit.  lo  • 

A.  bill  was  drawn- bj-  M' Donald  on  Bovington,  and  indorsed  to  one  Thomp-  blJI  baiog 
Bon,  ivho  charged  the  latter  In  execulion  upnn  it;  he  was,  however,  discharged  diiehir|ed 
as  sn  insolvent,  and  then  Thompson  sued  M'Donald  and  recovered.     M'Don-  •■  '"  '"••' 
aid  paid  the  bill,  sued  the  defendant  and  charged  him  in  execution;  and  on  a  "?''     ** 
rule  for  hie  discharge,  on  the  ground  that  the  defendant  had  satisfied  the  bill,  elBda^h* 
fa/  being  charged  in  execution  at  the  instance  ofThompson;  the  Court  obser-  holdwfi«m- 
ved,  that  the  conaetjuence  of  such  a  doctrine  would  be,  that  because  the  draw-  prooMdiaf  ' 
er  was  obliged  to  pay  the  holder  of  the  bill,  the  acceptor  would  bo  discharged  ''^,*'f*'  *'**' 
without  paying  either.     Besides,  upon  the  drawer  being  called  on  to  pay  in  ^^  f 
default  of  the  acceptor,  it  raises  a  new  cause  of  action  against  him.    See  post, 
til.  loaolvent  Debtor.  Takiu  « 


XVI.  RELATIVE    TO   THE   THE    EXTINGUISHMENT 'AND  aMonwy  to 
SATISFACTION  OF  A  BILL  OR  NOTE.*  .nwr  qp 

I.  NoRRis  V.  Aylett.  M.  T.  1800,  K  B.  N.  P.  2  CampK  329.  C^^l* 

An  action  having  been  brought  ngainst  the  acceptor  of  a  bill  of  exchange,  |^,  j^j- 
it  wds^reed  between  the  parlies  that  the  defendant  should  psy  [he  costs,  le-  msnt  is  aa. 
new  the  bill,  and  give  a  warrant  of  attorney  to  secure  the  debt.     The  defend-  Ukllj  ea 
ant  gave  a  warrant  of  attorney  and  renewed  the  bill,  but  did  not  pay  (he  cost.  *•'*<'  "P* 
The  plaintiif  brought  a  fresh  action  on  the  bill;  and  Lord  Ellenboroogh,  C.  J.  '""^  ** 
said,  there  was  to  be  no  extinguishment  of  the  bill  until,  amongst  other  things,  Q,^t,f 
the  costs  were  paid.     If  they  had  been  paid,  this  might  have  brought  it  within 
thecase  of  Kearslake  v.  Morgan,  5  T  R.5I3.     But  (he  agreement  remain- obiaioiag 
■ng  unperformed  on  the  part  of  the  defendant,  the  plaint! 3*  reserved  to  himself  jodgmaiit  u 
the  power  of  rendering  the  bill  available.     This  is  like  award  without  satiafac-  "^  ■aiNfao 
lion. — Verdict  for  plainliT.  ,  *""'  "f"" 

2.  CLixroNv.  SwirT.M.T.  1685.  K.  B.  2  Show.  441.  494;  S.  C.  Lutw.  832. '^J^j 

To  en  action  against  the  indorser  ot  a  kill,  the  defendant  pleaded,  that  the  leqasui  u 
plaintiH' had  recovered  judgment  againtit  the  drawer,  and  that  the  judgment  him,  a 
was  still  in  force.     On  deiilurrer,  the  Court  of  King's  Bench  held  the  plea    [  S02  ] 
good;  but  the  Court  of  Exchequer  Chamber  held  otherwise,'  and  reversed  gainn 
tiie  judgment.  *  whotn  ik> 

3.  Atwood  v.  Cbowdie.  M.  T.  1816.  K.  B.  N.  P.  1  Stark.  483.  ',°^S^" 

Defendants  lent  their  acceptances  for  the  accomodation  of  Malingley  and  g^  ^j.^  ^^ 
Co.,  to  two  bills  at  three  and  four  months  after  date,  payable  to  Mattingley  le,^,,  j^ 

bolder  prav«  ihe  imaaat  of  the  bill  andar  his  camrninian,  Bad  mflerwardaeeinpoiind*  nilh  paiit  with 
■od  diacharjtes  the  acceptor,  withoal  the  cooient  oribeuaigaee*  of  the  iadorsar,  he  ^bers-  hii  banker, 
by  bIkt  disdiarum  ibe  indoraari  eatila,  and  dia  proof  of  bis  dabl  maal  be  eipoDged ;  8  Bro,  lill>  er 
C. 'C.  I;  Cookr,  B.  L.  168;  Colluo,  153;  1  Monl.  B.  L.  646;  11  Vbi.  410.  AndDoleaor* 
thoDgb  ibe  ageut  of  lbs  holder  bj  miatake  signed  d.  campoiition  dead  in  TBToar  of  tbe  ac-  Ibh^  penoa 
eeptor,  thlokin'  Ibai  tbe  proceadiDp  were  a  bankruptcy,  it  waj  decided  that  the  drawer  on  aeetunt 
WHS  diicbarved;   11  Vei.  410.  aed  they 

*  Tbi  diSereace  between  extingaiahmeiit  and  latisfBCtion  is,  tbe  balden  claim  span  a  are  nffgrad 
bill  or  note  mnj  be  eiliogaiahed  oi  lo  Kime  partlei,  and  remBin  cotire  H  la  otbara;  if  bta  to  remaia 
eUbn  ii  latisQed  aa  to  any.  il  U  Raliificd  as  lo  all.  with  tbe 

t  Bat  takin;  secnrily  of  a  higher  dejcription,  as  a  bond  or  jnd^ment,  for  tbe  mooey  banker  af 
doe  npoo  A  bill  or  note  eilingalshai  tba  boldsrt  claicQ  upon  tbe  bill  or  note  M  igiiniE  ibg  tar  thayara 
party  givinf  tbal  ncurilj,  bat  il  does  riot  Kitiify  it,-  Bue.  Ab.  tit.  Elitisgolihineiit,  D.  vol.  dna,  it  will 
iiL  p.   lOS.  benantk 
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ftetion  «f  «nd  Co.  6r  order.  M.  and  Co.  having  been  pressed  by  thoir  IwnkOTS  for  a»- 
'i*h^  '.  "  curity,  sent  ihem  these  and  other  bills  on  account.  At  the  time  these  bills 
tlWT  ha"""  became  duo,  and  at  several  perioda  afterwards,  the  balance  between  Malingley 
rama  daa,  »'"'  Co.  and  the  bankers  was  in  favour  of  Matingley  and  Co. ;  but  Mctiogley 
KDd  at  inb  and  Co.  failed,  and  the  balance  then  was  the  other  way.  The  bankers  sued 
Hqneni  pa  defendanlH  upon  these  acceptances.  Dejendaats  insiated,  that  as  the  balances 
jj*^  *''•  were  against  the  bankers  when  these  bills  became  due,  and  aflerwarda,  theM 
h^"llr  *•'"'  """•  *>*  considered  as  aatisfied,  or  at  least  that  plaintiffs  must  stand  «s  if 
btnbar  aad  'he  bills  had  been  indorsed  to  them  after  they  became  due.  But  I^wd  £lleD- 
caiioaiw-  borough  held,  that  as  the  bills  were  sient  on  account,  which  must  have  meant 
naa  ia  Ts  the  floating  account,  though  there  were  periods  at  which  the  plaintifls  had  no 
war  af  tba(.|Q^„|  upo„  (hem,  and  they  might  have  been  demanded  back;  yet  as  they  were 
oaataiaac.  g^ffgred  to  remain,  the  plaintili's  claim  reverted,  when  by  tVesh  advances,  thg 
_  tk  balance  turned  in  their  favour;  and  (he  plaintifls  had  a  verdict. 
fac«oa  ef  a  *•  J*ciiio  iNo  Gordon  t.  Frewch.  E.  T.  1810.  K.  B.  12  East.  317. 
billaraate  Jacaud  was  in  partnership  with  Blair  in  Ireland,  and  with  Gordon  her*, 
u  t«eBa  «rjacaud  and  Gordon  had  a  bill  drawn  by  Farrell  and  Go.  on  defeiKtants,  sod 
■^«nl  iMT  Farrell  and  Co.  supplied  Jacaud  and  Blair  with  fands  to  pay  this  bill.  Blair 
22J|^JJA**iniMpplied  those  funds;  and  on  an  action  on  the  bill  by  J acu ad  and  Gordon, 
ui*  all-  *^  defence  was,  that  the  misapplication  by  Blair  was,  in  law,  a  misapplicatioii 
aad  ir  a  par  by  Jacaud  also,  although  he  might  be  ignorant  of  the  fact;  and  that  after  bs- 
■on  in  part  ing  guilty  in  one  house  of  disappointing  payment  by  misapplying  the  payment 
aar  io  iwo  fund,  he  could  not  endeavour  to  enforce  payment  in  another.  The  Court  were 
Anna,  utu  gf  [jj^t  opinion,  and  (he  potlea  was  awarded  to  defendants. 

laoiioB  aa  f,  g„,  g,,„_  ia  ao  to  both;  aqd  it  willmahe  no  diflercnca,  ihoDgb  oDaoomaion  partnw  ia  ia 
^^l^j^^  .      faei  ignorut  of  tha  ciranmslancw  which  oonitltnle  the  sallafkcllOB. 

"wT™'  XVII.  REMEDY  UPON  BY  ACTION, 

aaparaialj   (-A.)  Rbmbdt  aoai.vit  A  fartt  wao  has  subscribed  bis  name  in  two  dis- 

•aed  •*  TINCT  CHARACTERS. 

"•"5''^  ^'*^  ''  Pbowse.  X-  T.  I8iil.  Et.  9  Price.  393. 

hwiST  ■*■  ***"  *■"  '^"""'  ^y  '^  ^■'  ■'■  P'  ""''  '•»«  defendant,  partners,  under  the 
tberaai  description  of  S.,  P.,  and  Co,  on  the  defendant,  and  accepted  by  bimiafarow 
draaer,  of  the  payees,  who  indorsed  it  over  to  the  plaintiffs.  The  bills  being-  dishott- 
lb«  Caart  oured,  they  commenced  two  distinct  actions,  one  against  the  defendant  as  ac- 
"J"*^'"  ceptor,  and  the  other  against  the  drawers,  making  also  the  defendant  a  party 
I 'mi3''T  '**  "?"  ""'""■  **°  ■  """'^  '"  ^'"'"  "^""^^  ^^7  ">8  proceedings  in  this  •cUon 
cMdiMt*  in  ■S*'"*'  '''*  defendant,  aa  acceptor,  should  aot  be  staid;  it  was  Apposed  on  the 
•■a  ^on.  ground,  that  the  defendant  was  liable  on  the  same  bill  ia  two  distinct  charac- 
a*  buDg      ^^'"i  ^  drawer  and  acceptor.     And, 

vaiaLina,  Per  Cur.  Aa  the  defendant  ia  liable  in  th^  two  characters,  which  could  not 
*"  "*^  .  *>*  comprised  in  the  same  declaration,  the  plaintiff  is  entitled  to  both  remedios; 
SThu  V     ^"^  'hereforo  the  proceedings  in  one  cannot  bo  staid. 

Wain  lie*  ^^^  Electio.-*  as  TO  WHOM  TO  Ba  sued,  and  who  mat  sue.  See  ante,  div. 
tkaruettrt  E.itinguiahment  and  Satisfaction,  p.  501. 

1.  Anos.  E.  T.  J693.  K  B.  Skin.  3«. 
Aar  of  iba  Action  on  the  case  upon  a  bill  of  exchange,  drawn  upon  J.  S.  by  J.  B.,  and 
!"'>«•  »  •  accepted  by  him,  payable  to  J.  D.,  who  indoraea  it  to  J.  G  who  indorses  it 
•Md"  n'il  '*''*'^'  "''*'  ""  ""''''"  '"  brought  by  the  last  indorsee  against  the  first  indorser. 
BBvineot  *"''  ^•'"i  C.  J.  said,  that  it  will  lay.  for  the  indorsement  is  9110*1  a  new  bill, 
by  iba  >•  ""'^  '  warranty  for  the  indorser  that  the  bilfis  void,  and  the  party  has  his  lib- 
Mpior.        erly  to  bring  his  action  against  any  of  the  indorsers  upon  the  biU    not  being 

paid  by  the  acceptor. 
A  iMTMa  2.  Randoll  v.  Bell.  T.  T.  1813.  K.  B.  1  JW.  &  S.  714. 

MT  aoa«n  A.  B.  holding  bills  of  exchange  accepted  by  C.  D.  in  trust  for  the  plaraliff, 
ablauhi^  "POB  their  becoming  due,  commenced.an  action  against  C,  D..  and  aflerwards 
ibngkia  '  became  bankrupt,  and  a  commission  issued,  under  which  the  defendant  was 
tmt  for  A  chosen  assignee.  The  defendant  afterwardB  brought  an  action  in  bis  name  a- 
^^  P"tr>  gainst  C.  D.  and  it  being  subsequently  necessary  to  sue  the  abetifffai  wt  f»- 
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egpe,  he  obtaiired  tlie  amount  of  the  bills  on  Which  C.  D  hod  been  arreated,  b^  j"  *"".'"'" 
Toeana  of  the  sheriffhaving  su^ered  judgment  by  default;  add  a  writ  of  ioqui-  ^"^^^^''^g 
ly  having  been  executed  in  defendant's  favour,  some  evidence  waa  brought  ggji-nga  of 
forward  at  (his  cause,  which  tvae  instituted  bj  (he  plaintifTlo  recover  the  moD-  mcb  ■  trn* 
»y  Tvhich  WB^  30  recovered  from  the  sheriff  by  iho  defendant;  that  during  the  tse  arreeted 
pendency  of  the  procedinga  ai^ainst  the  sheriff,  the  attorney  for  the  defendant  ■  P""J  J* 
bad  promised  the  piainti  *,  tha'l  the  defendant  should  be  accountable  to  him  for  ^|^  ""  ™* 
the  amount  of  the  bill  if  he  recovered  against  the  sherilf;  and  it  was  admitted  nJo',heriff 
ity  the  delendant.  that  if  the  money  recovered  againat^he  sherifT  could  be  took-  pgrmitisd 
ed  upon  aa  the  produce  of  the  bill,  the  plaintiif  would  be  entitled  to  recover,  A  to  —ape, 
nonsuit  was.  however,  directed  at  the  trial,  the  judge  holding,  that  ibe  action  'ad  ibers 

;«in8t  the' sheriff  being  for  a  tort,  the  money  recovered  could  not  be  conaider-  "?'"'"'!« 

I  aa  money  r-eceived  on  the  bill.     A  rule  nin  had  been  obtained  to  set  aside  ^"™    '"i^^ 
thenonsuit.     Per  Lord  Ellcnborough,  C.  J,     The  action   Ini:  an  escape  waa  ,),,  ^,riff 
ibr  an  escape  upon  the  mesne  proccsa,  and  does  not   range  within  the   statutes  dBaia|;e<  to 
which  give  ah  action  ofdobt(^agoinst  the  sheriff  or  gaoler,  to  recover  at  once  the  auioant 
the  sum  for  which  the  prisoner  was  charged  tn  execution.     It  is  only  an  action  "^'''" '''"• 
at  common  law,  and  the  damages  given  are  for  the  misconduct  of  the  officer,    .    _q"   . 
and  not  in  satisfaction  of  the  debt;  and,  therefore,  the  money  recovered  can-  ^  ,  j     ' 
not  be  considered  as  money  had  and  received  to  the  use  of  (he  plaintiff.      If  it  frutfinuht 
should  be  asked,  whether   (he  assignee,  a^er  having  recovered  the  amount  of  recavsr 
the  bill  against  the  sheri.f  for  the  tort,  might   still    recover    against   CD.,   it  frora  the  m 
may  be  answered,  that  it. seems  he  might!  because  the  former  recovery  for  the  "ignee  in 
default  of  the  sherilf  was  collateral  to  (he  debt,  and  entirely  matter  of  damages.  *"  "'"" 
It  is  true  that  the  assignee,  upon  the  trial  of  the  action  against  ihe  sheriff,  waa  |j^j  ^^^  j^ 
bound  to  show  (hut  something  was  due  upon  the  bill,  but  still  the  debt  due  on  calved,  liw 
the  bill  waa  not  the  cause  of  action,  but  the  injury  arising  to   him  from  the  de-  imoani  .it 
Jay  occasioned  by  the  escape,  the  damagea  for  which  injury  were   not  litn- ihe  darn* 
ited    by  the  amount  of    the   bill,    but    might   have  been   more  or  leas,      Un-  **'  '°,v' 
der  all  these  circumslnnces,  lam   (herelore   at  a  loss  how  to  decompound  J^"j*^^i^^j 
the  rerdict,  and  appropria(e  so  much  on  account  of  damages  and  so  much  for  g.  received 
the  debt,  so  as  to  deriermine  specifically  to  what  amount  the  defendant  is  to  be  by,  bim. 
considered  aa  trustee  for  money  hnd  and  received  to  the  use   of  the  plaintilT 
As  to  the  conversation  ofdefendant's  attorney,  supposing  it  to  be  an  agreement, 
it  was  not  such  an  agreement  as  was  within  (he  scope  of  his  authority  (o  make, 
and  therefore  will    not  vary  the  question;   for  how  can  it  be  argued   he   had  a 
right  to  undertake  that  (he  defendant  ahould  be  liable  to  pay  over  all  the  mon- 
ey he  should  recover,  without  being  recompcnst^d  any  of  his  e.xpenccsP  It  docs 
not  appear  that  any  reservation  of  that  sort  was  stipulated  for.     In  a  court  of 
equity  the  defendant  may  be  compellable  to  pay  over  this  money,  hut  that  will 
be  aiier  reimbursing  himself  all  the  costs  and  expenses.     The  plaintiff  will  not 
be,  however,  prejudiced  by  not  being  allowed  to  recover  in  this  action,  for  he 
has  his  remedy  Aral  by  trover  against  the  defendant  i{  he  withholds  the  bill,  and 
afterwards  by  action  on  the  bill  itself,  to  which  (he  recovery  of  the  defendant 
against  the  shcriffcannot  be  pleaded  in  bar. 

Sed  ptr  Cur.  The  conclusion  of  the  learned  Chief  Justice's  judgment  is  a 
sufficient  reason,  of  itself,  to  induce  us  to  hold  that  the  plaintiff  is  entitled  to  re- 
cover. Multiplicity  ol  suits  is  always  to  be  avoided.  If  we,  therefore,  con- 
aider  the  damages  recovered  by  defendant  as  a  payment  in  satisfaction  of  the 
bill,  it  may  save  an  action  of  trover,  and  other  circuitous  modes  of  action.  But 
our  decision  reals  on  n  firmer  haaia,  aud  on  the  strict  construction  of  the  law. 
It  has  not  been  disputed,  that  if  A.  13.,  or  his  assignee,  had  recovered  on  the 
bill  against  a  party  to  the  bill,  Ihe  money  might  have  been  recovered  from  him 
who  had  no  right  to  the  bill,  by  the  plaintiff  who  was  entided  to  it  Now  upon 
strict  legal  principles,  we  think  we  may  decide  ifi  favour  of  the  plaintiif;  for 
we  are  of  opinion  that  we  are  at  liberty  to  consider  the  action  againat  the  sher- 
iff as  a  continuation  ofthe  orij(itiul  ac(ien,  bo  as  (o  give  (he  plain[iff(he  fruit  of 
iV,  and  we  are  more  inclined  to  (hb  opinion,  when  we  cannot  but  observe,  that 
the  damages  given  against  the  sheriff  are  the  precise  amount  of  the  debt  du« 
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(othe  original  party;  and  w«  stioald  fa«ve  great  difficiilly  in  Raying  that  A.  B.,- 
or  his  assignee,  coold  h&re  recovered  beyond  ihe  amoanl  of  the  debt,  with  io- 
tcreat  and  costs,  more  especially  where  he  only  Roed  aa  tmatee ;  for  this  is  an 
action  for  satisfaction,  not  for  vmdiclive  damagea.  On  vhat  groand  let  «■  aak, 
waa  liie  defendant  at  all  entitled  to  his  action  against  the  sheriff!  Not  o«  th« 
[  606  J  f^roond  of  bemg  entitled  in  bis  own  right,  nor  in  the  ri^hf  of  A.  B.  as  princi- 
pal, for  no  debt  was  due  to  him  hi  that  chantcfer-,  but  the  onlf  gromd  ef  m— 
(ion  was,  hia  having  been  prevented  from  recorering  what  W4«  dne  to  the  plaij^ 
tilf.  It  seems  to  ua  alao,  that  the  recovery  against  the  she  riff  won  Id  defeat  hmt 
future  action  in  A.  B.'s  name  against  C,  D.  upon  the  bill;  or  if  the  plaisfin, 
instead  of  A.  B.  wete  to  institute  an  action,  C.  D.  might'defend  himself  upon 
the  same  ground.  Then,  what  difference  does  it  make,  that  here  the  action  ia 
by  A.  B.  and  hts  assignee?  We  must  make  the  rule  absolute,  and  bold  th*t 
.  the  plainlilf  is  entitled  to  recover  the  whole  sum  for  which  the  defendant  had  n 
verdict  in  his  action  against  the  sherifT,  mtniu  the  costs  and  expences  inenrred 
by  the  defendanta  during  such  proceedings,— Rule  absolute,  SeeSWils. 
304;  2T.  R.  129;  4T.R  611. 

(C)  PaIHE    oa    BEARER  AGAINST   ACCEPTOR  OP  A  BILL,  OR  KAKXR  OF  A  NOTX. 


( o)  Fm-m  of  adion. 

irniy  fi  --■-.. 


Special  atiumptU  is  the  only  form  of  action  that  can  be  sustained  ;  Hard's 
case,  1  Salk.  2.i  ;  S.  C.  Hardres.  486;  S.  P.  Mines  v.  Sculthorpe,  aCanpb. 
Sid.  abridged  ante,  vol.  ii.  414;  by  payee  against  acceptor  of  a  bill  of  ex- 
change ;  Webb  T.  Geddes,  1  Taunt.  640.  abridged  nn/e,  vol.  ii.  414.  Bnt 
debt,  or  indtbilattu  assumpail,  will  lie  by  the  payee  against  the  maker  of  a  not* 
expressed  to  be  for  value  rtceired  ;  Bishop  v.  Young,  3  B.  4^  P.  78.  abridged 
ante,  vol.  ii.  414  ;  see  I  Mod.  Ent.  313,  pi.  19.  unless  it  be  brought  on  a  note 
payable  by  instalments,  where  Ihe  whole  debt  is  not  due  ;  Rudder  t.  Price, 
I  H.  Bl.  547.  abridged  ante,  vol.  ii.  p.  414. 

(&)  Affidanl  IQ  hold  to  baU.   See  ante,  rot.  i  from  406  to  410. 
(e)  Arretl. 

The  13  Geo.  1.  c.  29.  requires,  that  the  warn  due  on  bilts  of  exchange  and 

Eromiaoory  notes  should  amount  to  10/.  otherwise  Ihe  defendant  cannot  be 
olden  to '  bail.  This  regulation  was  not  altered  or  aHected  by  the  now  ex- 
pired act  of  tbedl  Geo.  3.  c.  124.  s.  1.  which  rendered  it  necessary  that  the 
debt  in  other  cases  should  amount  to  151. 

A  right  of  action  accrues  immediately  to  the  holder  of  a  bill  or  note  against 
'    all  the  antecedent  parties,  either  on  its  non-acceptance  or  non-payment;  and 
if  such  a  security  be  transferred  to  Ihe  holder  by  mere  delivery,  without  in- 
dorsement, on  account  of  a  precedent  consideration,  the  party  who  delivered 
it  may  be  holden  to  bail  for  the  original  debt,  as  well  as  any  other  party  to  the 
r  A/M  -)  ^^'  *"^  ■lot^i  either  Buccessively,  or  nil  at  one  and  the  same  time. 
L  "^  J       Where  part  of  the  amount,  secured  by  the  instrument,  has  been  paid,  the  - 
party  should  only  be  holden  to  bail  for  the  balance.* 

Where  a  bill  or  note  is  payable  by  instalments,  and  it  contains  a  clause,  that 
on  a  failure  of  payment  of  any  one  instalment,  the  whole  shall  become  due, 
the  holder  is  entitled  to  the  securittr  for  bail  to  Ihe  whole  amount  of  the  sinn 
fbr  which  it  was'  given  ;  see  Cro.  Jac.  504;  1  H.  171.  547;  but  where  the  in- 
atmment  does  not  contain  such  a  r.Iause,  the  right  to  hail  is  limited  to  the  to- 
atalment  due  at  (he  commencement  of  the  action;  see  I  N.R.  330;  4  EaBt,75. 
(d)  Boil. 
The  circumstance  of  the  bail  being  liable  to  the  plaintiff  on  the  aame  lo-  • 
■trument  on  which  the  action  is  brought  will  not  render  the  bail  incompetent  if 
be  be  otherwise  qualified.  Thus  an  indorser  of  a  bill  of  exchange  may  be 
bail  for  the  drawer  in  an  action  against  the  latter  upon  the  same  bill,  notwith- 
standing the  apparent  objection  that  the  plaintiff 'a  aecuri^  would  not  be  in- 
creased by  the  recognisance  of  the  indorser;  Harris  v.  Manley,  3  B.  ^  P. 
526;  Mitchell's  bait,  1  Chit.  Sep.  287;  Steven's  bail,  1  Chit.  Rep.  305; 
abridged,  ante,  vol.  iii.  p.  t15. 

•  Sid  riite  Jahnion  t.  Kunlon,  1  Will  96S.  abridgad  ante,  tnm  wUehit  weald  ap 
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BILIJS  AND  NOrrES.—PayetagaiMtAoeptororMakir<^.  9&1 

(e)  Declaralim.  »  "••  ""or 

I.   Of  l/ie  renue.^  m.rJj  bold 

1.  Kirk  v.  Broad.  M.  T.  1161.  K.  B.  Say.  7.  SL  B.^t 

A  rale  having  beea  obtaiaed  for  changiag  the  venue  in  ad  action  of  otaump-tlw  *•■■• 
*tt  upon  «  promiBsory  note,  Lee,  C.  J.  said,  it  is  the  eetlled  practice  of  this  u  u  ac 
court  that  (he  veoue  raiiy  be  changed  in  any  action,  the  right' of  ^rhich  \a^'*'  'P'"  ^ 
founded  upon  a  simple  contract,  '"-'i'l^'* 

8.  HoLCBorr  r.  Collwest.  M.  T.  1737.  K.  B.  And.  85.  S.  P.  AproK.  E.  T.  f^J 
1706.  K,  B,  1 1  Mod.  52.  S,  P.  Preccour  v.  Bkmsett.  E.  T.  1783.  K.B.   ^^ 
t  Tidd.  633.  n.  i.  8th  edit.  Bbi  ;< 

Motion  to  discharge  a  rule  on  the  common  affidavit  for  changing  the  renueaawu  mv 
from  London  to  Lancaster;  in  an  action  upon  a  promissory  note.     The  coun-to  ^"« 
sel  argued,  that  the  venue  is  never  changed  in  actions  on  bonds,  and  there  is  ''•'  '"  *^* 
the  same  reason  azainst  changing  the  venue  in  the  case  of  notes,  they  being  ^if^" 
considered,  since  the  statute  of  Anne,  in  the  nature  of  specialitiea.     And  the    r  gfyj  i 
Bane  requisites  are  necessary  to  be  proved  at  the  trial  in  both  cases.  He  cited  '' 

£lliotl  V.  Mann,  su/)i*a.     But  the  uiiDle  Court,  (except  Chappie,  J.)  wers     ' 
against  discharging  the  rule,  but  thai  learned  judge  inclined  to  the  contrary, 
«baarving,  that  iq  actions  on  a  deed  or  specialty  the  venue  is  never  changed, 
•ud  the  books  relating  to  mercantile  afTairs  call  promissory  notes  by  the  name  - 
•f  specialties.     He  referred  to  the  cases  in  the  Common  Pleas,  ir^ra. 

3.  Wardv.Colclopoh,  T.T.  1731.  Ca.  Prac.  C.  P.  119;  S.  C.Prac.Reg. 
417;  S.  C,  Barnes.  430.  S.  P.  Rice  v.  Vi-(al.  H.  T.  1733.  Prac.  Reg.  417; 
S.  C.  Barnes.  48S.  Watsos  t.  Witrrs.  M.  T.  1736.  C.  P.  Prac.  Reg.  4r«. 
The  DoKG  o»  Bedford  r.  BR.^r.  M.  T.  1744.  C.  P.  Barnes.  491.  Davigst. 
Grace  Ml  T.  174-5.  C.  P.  Barnes.  485.  Maugirv.  Hinds.  H.  1747.  C.  P; 
Baniea.487.  Dowmes  v.  Brian.  £.  T.  1775.  C.  P.  3  Bl.  Rep.  993.  Yioorrs 

v.  ViooERs.  T.  T.  1736.  Cook  Rep.  78.  Io,l„  Cm  ' 

Tlie  Court  refused  to~ grant  an  application  for  leave  to  change  the  venue  on  D*a  Pt«u, 
>  UH  of  exchange  or  «  promissory  note,  for  these  instruments  are  in  the  nature  *  'l»t  it 
«f  specialliea.     See  Whitburn  v.  Stainer,  ante,  vol.  ii.  p.  333.  casooi. 

4.  Evans  ».  Wbavbr.  E.  T.  1797.  C.  P.  1   B.  &  P,  20.  JUios.  T.  T.  1781, 

K.  B.  1  Tidd.  653.  8th  edit.  n.  j,  . 

f    Aotionon  a  promissory  note.     A  rule  nisi  had  been  obtained  to  change  the  ^j^j^^JJ^ 
▼enue  from  London  to  Shropshire,  on  an  affidavit  that  the  defendant  had  a  good  un  be 
defence  in  the  latter  county,  and  that  all  his  witnesses  resided  there.  sbawa  m  a 

Per"  Cnr.     The  affidavit  does  not  state  that  the  defendant  has  a  number  of '*■«»>_  hr 
witnesaea  in  Shropshire;  if  he  had,  and  it  could  be  shown  that  a  serious  incon-  ^"Pi"ii>K 
renience  would  arise  from  bringing  them  up,  it  might  iuduce  the  Court  to  de- J^  nd^ 
viate  from  the  general  rule. 

It  vaa  afierwards  shown,  hv  the  production  of  affidavits,  th«t  the  defendant 
bad  three  witnesses  in  Shropshire,  and  that  he  would  have  to  proves  judgment  Aod  ifa 
in  a  locd  court.     Under  these  eircurastancea  the  rule  was  made  absolute.  promisMij 
See  Foster  V    Taylor,  1  T.  R.  781.  and  cases  cited  in  note.  noisfonas 

6.  Shepherd  V.  Grees.  E.  T.  1814.  C.  P.  6  Taunt.  576..  psrtoftha 

A  rale  nin  for  changing  the  venue  in  this  cause,  was  opposed  on  an  ''^■*'fjl"**ttL'' 
Tit  that  the  action  was  brought  partly  on  a  real  promissory  note.     The  Court  ,^0^  „„- 
anid  that  the  cause  shown  was  sufficient,  but  that  had  the  note  counted  on  been  ba  ratsinwl 
fictitious  for  the   purpose  of  laying  the  venue  any  where,  they  should  have  *>j  lbs 
granted  the  rule.— Rule  discharged.  plsiutie 

6.  Hart  v.  Taylor.  M.  T.  1822.  K.  B.  2  D."&.  R.  164. 
PlaintilT  declared  upon  a  promissory  note,  with  a  count  for  goods  sold  and  ^^"^j^^ 
defivered,  and  laid -his  venue  in  London,  and  afterwards  delivered  a  bill  of  j, -^0^02 
pwticulan,  revernog  the  order  of  bis  demands.     A  motion  waa  made  fur  aad,  ihsitha 

rMlcanw 
>  iDij   be   thsrerore  laid  la  aa; 
t  And  axcbeqnar;  ••«  Graaowsj  v.  Csiriogton.  7Ptica,  064;  tt  patt.  608.  ^ 
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[  .538  3  rule  io  change  the  renue  to  Lancashire,  on  sd  affidaTit  that  the  real  cause  of 
MKBorf*  af-tion  wail  ("ooijs  sold  and  delivered,  aripinj;  in  the  latter  <-oonty,  and  not  etse- 
I,  ifrlw  _[,eTe.  S.dptr  IbtIov,  J,  It  the  e.Mm'P  ul  the  |iromiB<>br)  ooie  bad  been 
un  Bole  be  oegatived,  and  it  had  been  s'aled  in  ibt'  deicndanl's  affidavit  that  a  count  wks 
■el  daaicA  ""V  iiisentd  in  (be  plainlilT's  declaration  for  tlie  purpose  of  preveming  him 
from  chaagiag  the  venue,  the  Court  might  hare  granted  the  rule.  Aa  thd 
VMilMeTna  Court  cannot,  however,  separate  the  causes  of  action,  the  rule  must  be  refa*- 
Uiatwhcte  ed. — Itule refused..  See  5  Tnum.576. 

il.«  T«..«  ,_  Gkeesway  v.  CiBRi.NCTo.v.  T.  T.  1319.  Ei.  -r  Price.  Rep.  565, 

BMn  a'b^'  '^'''"  ""'  '"  °'^''''"  **?  ""^  drawer  of  a  ^ill  of  exchange  against  the  accep- 
lor  an  in  '^^i  *''h'ch  had  been  given  id  part  payment  lor  some  eoodd  sold  and  di^liFered. 
eovidani  A  rule  had  been  obtained  to  change  the  tenue,  but  a  motion  was  subsequently 
Wb  part  of  made  to  bring  it  hack,  on  the  ground  of  ils  being  a  bill  of  citchan^e.  But  the 
j*^*^"'  Court  held  thai  this  ccise  could  not  be  brought  nilhiu  the  gentral  rule, that  the 
r*  ^  venae  in  an  action  on  a  bill  of  exchange  cannot  be  changed  ;  the  bill  having 
-  Ecd  Ihe  heen  given  for  an  inconsiderable  portina  of  ihegood:),  the  aclinn  musl  virlualljr 
Coartwili  be  considered  as  brought  for  the  luiter  demand,  for  oiheruise  a  plaintifT  by 
not  allow  it  ioserling  a  count  upon  the  bill,  niight  almost  in  any  case  deprive  Iho  defend- 
IO  Ix  not  of  his  right  to  clua<re  (he  venue, 

y™;*'*  .  2,    0/  iiiUnnz  Iht  d-ciarclion. 

T^  d7d°'  BELi.iJ'Tsc  V.  Hester.   T.  T.  1GJ7.  C.  P.  2  Lojw.  1589. 

ralioD  nimit  The  platntilfsued  by  writ  of  privilege,  and  declared  upon  n  bill  of  exchange 
not  bcenii  bearing  date  1st  May,  lG97,and  directed  lolhe  derendant,  Io  pay  the  plaintiS 
■led  htfaia  lO/.  ten  days  after  flight;  that  Ihe  defendant,  7th  May,  1697,  saw  and  accepl- 
l^h*  biil  or  ed  the  bill  according  to  cust.im,  Stc.  the  defendant  craved  oyer  of  ifievrit, 
pnaVui  I'hicb  being  tested  nth  May,  9  W.  3.  he  prayed  judgment  of  the  Court,  and 
biie  be  declaration  that  the  writ  washrought  before  the  cause  of  action  accrned. — 
comedai^.  Judgment  for  the  defendant.  See  1  T-  R.  116;  I  Saund.  40.  n.  I-  Carth. 
or  didiD  ]  i3;  2  Bl.  Rep.  735;  3  WiU.  154;  2  I.ev.  ITG;  1  Vcni,  264;  1  East.  499. 
"""•'';.  .  ti.   <^  tht  count  staling  tl>e  bill  or  nf It. ^ 

-nZdIhi'i  ("'^  As  to  dale. 

"h^billor  >-  A--'"^-  M.  T.  1809.  N.  P.  I  Camph.308.a  Srmh.  S.  P.  Sfafford  y. 
T.oitbcm  Forcer.  E.  T.  1715.   C.  P.  1  Sira.  22.  807;  S.  C.  10  Mod.  311. 

diia  o>i  a  The  declaration  alleged  that  the  derendant,   on,  f*c.  made  hij  certain  bill  of 

[509]  exchange  in  writing,  bearing  dale  the  same  day  and  vear  nforesaid,  and  the 
partieulv  real  date  of  the  bill  was  di.erent;  The  Court  belt!  the  variance  to  be  latal. 
j!f:i,  ,  See  Mfltthewfl  V.  Spicer,  ante,  vol.  ii.  p.  427;  1  Selw.  N.  P.  350.  4lh  edit.  ; 
h^X^^lx   F'!^-  '30;  16  East.  420;  1  B.  *  A.  600. 

ly  ilated.  2.  Coxo.i  v.  Ltos.  Lent.  Ass.  1810.  Cited  5  Campb.  307. 

iJni  irbw*  The  declaration  slated  that  (he  defendaot,  on  the  f?d  of  February,  1810, 
It  ii  only  made  his  bill,  requeslmg  the  drawee  to  pay  on  a  pnrliculur  day;  (he  bill  was 
jJlegBd  10  jn  fgp,  <]a,gd  6,h  Tebruary,  1810,  but  no  date  was  staled  in  ihe  declarnljon. 
drawn  on  ■  ^"  *"  objection  on  the  ground  of  a  variance,  it  was  urged  (hat  the  declaration 
certiin  day  ^°^^  "o*  allege  the  dale  an  port  of  the  bill,  but  only  alleges  that  defendBiH  on 
not  Italia!  that  day  drew  the  bill.  And  of  that  opinion  waa  Thompson  B.  who  held  the 
it  to  be  the  variance  immaterial  for  that  reason. 
d4la  Oftha   bill,  ■  vuiince  between  the  diyi  will  be  immntnrinl. 

3.  Giles  v.  I^ou.ne.  H.  T.  1 8  1 7.  K.  B.  2  Chit.  Rep.  300. 

And  an  en       Demurrer  to  declaration  on  a  bill  of  exchange,  because  no  dale  waa  alleged. 

iiM*™p3c  ^"  '^'^^^  Ellenborough,  C.  J.     Ils  delivery  is  its  dale.     The  date  is  only  io 

tin;  Ihe       general  not  leH  to  parol  evidence,  but  stated  On  the  face  of  the  hill. — Judg- 

dme,  will    ment  for  plainliff.     See  3  B.  &  P.  1 73 . 

not  rcndgr       •  The  bill  or  nola  ihaiild  bs  dairibad,  in  ibe  terms  it  was  realty  mada.  or  according  To 

Ijia  daelara  ju  ]eg,|  effect  tod  operation. 

tion  demur       f  And  if  a  bill  or  note  ly  mistnlie  hai  been  dated  eonlrary  10  ibe  inlenlion  of  ihe  par- 

u>l«'t  tiei,    the  daclaration    may    mn   thu<,    ••  on,  &c.    Ihe    time    inlended    at.  &c.  made,    &c. 

bearing  data  by  miitake,  on,  &c.  but  meaal  and  iniended  by  Iho  snid  A.  B.  and  C.  D.,  to 
be  dated  no  ihs  said,  &e.  and  then  and  there  delivered,  &c  by  which  said  naie,  he,  iha 
■aid  C.  D.,  ihen  and  there  promised  to  pay  Iwo  monlbs  after  the  data  Ihereaf,  thai  i*  to 
M^;  after  the  laid,  &c.  whea  the  said  nale  waa  a«  utide  and  inlended  10  be  dated  ai  aforo- 
•lid  to  the  said  A.  B.  ke." 
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BILLS  AND  NOTES.— Payee  aga'intt  Acceptor  or  Maktr  of.  S5S 

4.  HiGUB,  OSB,  4rc.  V.  Fresch,  T.  T.  1802,  Ex.  Cfi.  S  B.  &  P.  173,    S.  P.Tr«bilIb» 
De  la  CoTTRTiEn  V.  rEr.L,iHV.  -2  Show,  422,  drawn,  jw)- 

jMumnti'i  on  a  bill  of  exchnnge.      The  firat  count  of  the  dorlnration  slated  "'''* ."  ' 
that  R,  C.  "  heretofore,  to  wit,  on,   &,c,  al,  i^'c.  acrording  to   Ihe  usoge,   &C.  [^i^B^Oer  - 
flrew  hfir  certain  bill  of  exchange   in   writing,  bearing -i)a(e,  &c,  and  (hereby  dnie,  and 
required  the  defendant  below,  to  pay  to  the  plainliff  below,  two  months  aftfir  be  not  dal 
the  date  of  the  said  bill,  the  aum,  &,p.  and  alleged  acceptance,  and  a  proniiBe«<'''hB 
to  pay,  by  the  defendant  below.     It  was  proved  that  the  bill  was  without  any  ]"""  ™*» 
date  expressed.     It  was  contended  for  the  plaintiff  bclovv,  that  on  the"  au- ^j  f"„  ,^ 
"""','?  of  P^  'a  Courtier  v,  ISellnmy,  tiipra,  if  a  bill  be   drawn,  payable   at  a  d«y  on 
specified  time  after  date,  such  time  must  be  computed  from  the  day  on  which  which  ibo 
the  bill  is  actually  drann.     Judgment  having  passed  for  the  present  defend- bill  i« 
Mt,  the  defendant  below  brought  error;  but  the  Court  being  of  opinion  that  ^I"T".  -, 
the  case  cited  was  precifiely  similar  to  the  present,  affirmed  the  iiulgment,        .L    1     ^ 
6.  Fbntov  v,GouvDny.  E,  T,  I8II.  K,  B,  I3East,4.58.  liono".' 

Account  on  a  bill  of  exchange  was  objected  to  on  the  ground  that  Ihe  only  bill  ofei 
date  giren  to  the  demand  of  payment  of  Ihe  bill,  ond  of  the  defendant's  prom-  chanie.mt 
iae,  wan  by  reference  to  the  1st  of  July,  the  date  on  which  it  was  staled  toing'nat" 
have  been  drawn,  which  was  one  month  before  itWiame  duo.    T'ut  the  Court  ^'1'  *" 
said  that  the  date  of  the  demand  and  promise  to  pay  was  laid  under  a  niddicet,  ,(^"°  j^ 
and  slated  to  be  aflenvards;  and  it  was  clearly  no  subsiHntial  cause  of  demur- ly^  pnyiibl* 
ter;  and  if  meant  to  be  relied  on  as  an  objection,  it  ought  to  have  been  sla<  at  a  faiar* 
ted  as  a  special  cause  of  demurrer,  which  it  was  not.  day,  "ad 

thai  *■  atlervtjird),  to  wit,  ea  the  lame  d.nj,"  paymeol  wu  damaDded,  was  held  good  on 
gaasrnl  demurrer.  If  a  decis 

6.  Wells  V.  G^RL[^o.  H.  T.  1819    C.   P.  8  Taunt.  7.57;   S,  C.  3  Moore.  79;  ration  one 
S.  C,  Gow.  21;  S.  C.  not  S.  P.  4  Moore.  7a;   S.  C,  I  B.  &  B.  447.  biit  oFox 

The  declaralioD  of  a  bill  of  exchange,  which  was  made  payable  by  four  in-  n„y"h|Vi,_ 
■talmentit,  stated  that' the   last  instalment  wbb  to   be  paid   on   the   4ih   June,  [UJ^I^bqI^ 
whereas  at  the  trial  it  was  proved  to  have  been  payable  on  the  ^4th  of  that  iiate  the 
-month;  bdd  a  variance.  laximsial 

(t  I)  Describing  Ihe  place  lehere  made.  ■"«"'  '»''■ 

I.  HouRiET  AND  ANOTHER  V.  MoBRis.  M,  T.  1812.  N.  P.  3  Camph,  303.      ^7^    jip 

An   objection  wait  laken  in  the  above  caie  to  the  declaration,  which  stated  fereni  from 
the  note,  for  which  the   present  action   was  brought,  to  be   made   in  London,  thm  proved 
when,  in  fact,  it  was  made  at  Paris;  but  Lord  Etienborough  said  the  venue  it  ia  s  ratal 
waa  transitory,  and  the  place  where  it  purports  to  have  been  made  is  immale-  "nnnco. 
ri«r.— Verdict  for  plainliT.  Anoie 

9.  Kearsetv,  Ki«o.  H.  T.  1819.  K.  R.  2  B.  &  A,  301;   S.  C.  1  Chit.  Rep.  ?'fS  tn  a 

as,  S,  P.  SraowLB  v.  Leoge.  M.  T.  IB23.  K.  B.  1  B.  &  C.  16;  S.  C.  Sroroign 

D.<^R,   16.  esanlry. 

The  declaration  staled  that  a  bill  of  exchange  was  drawn  and  accepted  at  may  be  de 
I>dbtia,  to  wit,  at  Westminster,  kc.  for  a  certain  sum  therein  mentioned,  with- ''""**  "P"" 
out  alleging  it  to   be  al  Dublin  in  Irehnd,      A   question   was   made,  "'hether  "^jj'l'^'v- 
nch  -a  bill,  upon  the  face  of  ii,.must  be  laken  to  have  been   made  at  Dublin  cqu^iv  jn 
in  Ireland,  end  to  be   payable  there.      Per   Cur.      The   Cuurl  must  see  upon  which' ihe 
the  face-of  the  record  that  the  bill  was  drawn  in  Ireland,  and  it  cannot  lake  venue  ie 
notice  judicially  that  a  bill  drawn  al  Dublin  is  drawn  al  Dublin  in  Ireland.        '•■d* 
(c  1)  DeserUiing  the  bill  ornate  lohave  bceamaile  according  lo  the  cuitvm  of    lgg|L,  .j,,. 
merchant  or  alatnle  of  Anne.  ,  gmement 

I.  Cartrh  V.  DowRisH.  M,  T,  1689.  K,  B,  Carth,  83.  S.  P,  Gr.ovj.r  v-jnadeclu 
CoPB.  H,  T.  1686.  K.  B.  Tkin,  2(;5,  S.  P.  FitHLF.y  v.  Roch.  M.  T,  ration  that 
1687.  C.  B'  I  Lutw.  368.  S.  P.  DE,iTH  v.  Serwonters.  H.  T.  1684.  1  «  I"'"  w"» 
Lnlw.  365.  Homes,  v.  Sibward.    E,  T,  1693.  K.  B,  3  Salk.  68.  Bel-^'^™.^^"'^ 

•  Bnlit  is  nsBAl  to  itate  the  place  il  which  the  bill  or  note  purport'!  la  hnie  b^en  niBde,  „\^^  ^t 
aiat"  York,"  to  wir,  at"  Weitminitet  in  the  connty  of  Middleiei,"  or  at  ■'  Leghorn,"  Wealmiai ' 
Id  wit,  al  "  LnodoD."      Though  il  isstaled,  in  a  work  of  aulliutUy,  ( Ho^l  on  l^iila,  305.  ,„,  do„ 
4lh    edit,)    thai    in    an    action    on    inijnil   billa    and   notea,  altbnngh  they  may  bear  dute  not  conve* 
al  a  pdrticalar  place,  yet  they  may  ba  olladged  lo  hive  heea  made  any  where  ia  Epglaad  y^,^  j^q^^ 
N  Wale*.  that  it  ii  an 
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Iriib  bUI.         LASis  A   Hbstbb.  M.  T.  1697.  K.  B.  1  Ld.  Rayin.  388;  S.  C.  3  Lutw. 

[511  1        1591.  S.  P.  Ewers  V.  Bkschkis.  M.  T.  1G88.  C.  P.  I  Lulw.  82' 

"  ^t"/"        ^"^  "f"  "^°^  f^"™  ^^^  ^-    ^- '"  ^-  ^1  ™  "">  action  on  «  covenant  to  pa/ 

^"iadt^  ""  '^'^^  *'>''^'>  '^-    ^-  ^^°"'*'  ^^^^  ""  ">*■  (lefeodant,  payable  to  the  plainUtT  «■ 

Mbl;  rsqai  order.     Breach,  that  T.  L.  had  drawn  a  bill  pursuant  to  the  coveoaBt,  hut  the 

ails  t«  aet     delendant  had  permitted  it  to  be   returned   dishonoured.     The 'latter  pleaded 

fortb  tba      (hat  the  plaintitf,  gectmdum  consurfuditiem  merctdorem,  had  indorsed  the  hill  ta 

coaiamaf    j    pj ^  „i,g  indorsed  it  to  J.  D.,  and  that  he  the  defendant  had   paid    JOOi,, 

Ju'iheda"    P»rt  thereof,  to  J.  D,,  and  tendered  the  residue  to  him,  which  he  refused  to 

clmiiOD.     accept'     Demurrer  to  plea,  assigning  for  cause  that  the  defendant  had  not 

dulj*  eetfonh  Ihe  r.uatom  of  merchants.     But  the  Court  considered  that  thej 

ought  f=  officio  to  take  notice  of  the  lai*  of  merchaala,  and   decided  that   tlM 

plea  was  good,  intimating  that  the  decision  might  have  been  differetd  aa  to  a 

declaration,  for  there  the  plaintilF  should  set  forth  what  is  the  casttsn  of  msr- 

chania. 

3.  BuRMAN  V.  Buckle.  M.  T.  -1684-  K.   B.  2  Show.  459;  S.  C.  Comb.  9. 

AadMata         Jis$UMpsii  on  a  bill  of  exchange  founded  on  the  custom  of  merchants.    Tb« 

that  th*        declaration  alleged,  (hat  if  a  bill  hy   a  merchant  be  indorsed  payable  to    a 

pluDiiff       merchant    or  bearer,  then,  4'c.;  but  it  was  not  avered  that  the  merchant  w«« 

JJ"  ?_'"*'  a  trader.     The  declaration  was  holden  bad  on  demurrer. 

SX       '  3.    SopBR  V.  DiBLE.  H-  T.  1696.  K-  B.  1  Ld.  Raym.  175.  S.  P.  Fredebick 

V.  Cotton.  E.  T.  1678.  K.  B.  2  Show.  8    S.  P.  Pinknet  v.  Hall.  H. 

T.  1696-7.  K.  B.  1  L^.  Raym.  175.  Erkbkise  v.  Mureat.  M.  T.  1728 

Bit  the  m        S  Ld.  Raym.  I34'2.  Ewers  v.  Benchkin.  M.  T.  1688  •  C.  P.  1  Lutw.  B3. 

trodactioQ        Declaration  iu  oiiiBaptU  apoo  a  bill  of  exchange.     The  plaintiff  declared 

uf  eiiher  of  that,  secundum  contueludinem  el  UMummercalorttm,  the  acceptor  is  bound  to  pay 

'    rtii*"*"    ^''  *'''"*"'  showing  the  custom  at  large.     Demurrer-     Judgment  lor  ptBintifi*, 

Boir  impro  ^^^  Court  observing,  that  it  woa  the  better  way  not  to  set  out  the  custom  at 

par.  large. 

£  513  ]  4.  Ereskine  t.  Mitrrit.  M.  T.   1728.  K.  B.  S  Ld.  Raym.    I54S.  Husbkt. 

V-  Jacob.     1  Ld.  Raym.  88.  CAaTSR  v.   Dowrish.  Carth.  88.  Mankk  t. 

Car.\t,  I  Lutw.  279. 

And  anj  re      William  Murray  brought  an  action  against  the  defendant.  Sir  John  Ereafcina 

fsrencB  to    on  an  inland  bill  of  exchange;  wherein  he  declared,  that  be  on  the   lat   of 

«heci»ioiii  March,  17  J7,  at  Westminster,  in  the  county  of  Middlesex,  made  his  bill  of  ex- 

j«  aooacea    change  in  writing  to  the  aaid  Sir  John  directed,  and  hy  the  oaid  bill  reqacaled 

.  the  said  Sir  John,  on  the  10th  day  of  the  said  month  of  March,  to  pay  to  the 

said  William  Murrey,  or  order,  at  his  mansion-house  in  Edinburgh,  200i. 

sterling,  for  value  in  the  hands  of  him  the  said  John,  out  of  moneys  lent  by 

the  said  William;  that  the  defendant  Sir  John  accepted  the  bill,  and  hy  reasna 

thereof,  according  to  the  custom  of  merchants,  became  liable  to  pay,  ice,  and  ' 

being  BO  hable,  he  promised  to  pay  the  said  200i.  to  the  plaintilf,  Murray,  ^e. 

The  defendant,  Eresklne,  let  judgment  go  against  him   by  default,  and  after 

execution  of  a  writ  of  inquiry,  a;id  final  judgment  against  him,  brought  this 

writ  of  error. 

The  iirat  exception  taken  by  the  counsel  or  the  plaintiS*  in  error  wkb,  that 
it  was  not  alledged  that  the  bill  was  drawn  according  to  the  custom  of  ner- 
chants- 

But  In  this  it  was  answered  by  the  counsel  for  the  defendant  in  error,  and 
BO  resolved  by  the  Court,  thnt  the  law  tabes  notice  of  the  custom  of  merchanla, 
without  setting  it  out  specially;  and  if  the  bill  as  set  out  in  the  declaration 
appeared  to  be  within  the  custom  of  merchants,  it  was  sufticient.  Be^dea 
after  setting  out  the  bill  and  acceptance,  it  is  said,  by  reason  where<ff,  "  ac- 
cording to  the  custom  of  merchants,  the  defendant  below  became  liable;" 
which  hey  held  was  sufficient. 

•  And  from  Ihe  obserratiDna  of  the  Coart,  in  Brown  t.  Hanodaa,  4  T.  TL  IBS,  it  nay 
be  inreired,  that  in  declaring  apnn  s  pramiiaorj'  note,  il  it  not  aeeemr;,  tliDii|h  otaal,  1* 
mala  tbmt  "  the  defendant  bscsme  liabls  tn  pay  Ihe  amonul  bv  fores  of  tba  atatotoi"  and 
where  the  note  is  made  abroad,  wa  have  see  a  (ante,  389.)  UibI  an  alhgttioa  that  dw  La- 
etminenl  naa  made  pnraaantts  the  ataL  of  Anna,  weald  b«  impropar. 
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(dl)  rilket(ltiMrf»igiteUiir^,andde»erihijietkettameaoJ  iht  ptirlKt.  When  ■> 

I.  Gordos  r.  AusTis.  E.  T.  1792.  K.  B,  4  T.  R.  Gl  1.  alleplion 

Acitlon  on  a  fiomiasarj  note,  mttde  by  three  partnerB,  and  signed  with  rtieir  """* '!^"* 
■urDaiBMonlv,  two  orwbom  are  atnlfld  la  the  declaration  to  be  outlawed,  by  ,^^,1-" 
tbe  nuiea  oeAabtrl  Strobell  and  H'U/iam  Shviliff.  On  the  general  issue,  the  iIod  ortbv 
kote  was  given  in  evidence,  and  it  wib  proved  Uiat  the  parlneTsbip  consisted  bilJ,  ■  Tsri 
•f  W.  A.,  the  defendant,  W.  S,,  and  Daniel  Strowbell,  not  Rohert.  The  ■"""'■ 
Court  thought  that  the  evidence  did  not  support  the  contract  declared  upon,  ,'  ,,  , 
and  that  the  plaintiff  ahou Id  be  nonsuired.  I  "'^  i 

2.  Wbitwbll  V.  Bennett.  M  T.  1803.  C.  P.  S  B.  ..V  P.  599.  binor«' 

A  declaration  in  tu»Hmp»U  on  a  bill  of  exchange  stated  that  the  bill  was  ehangsnam 
drawn  by  one  John  Crouch,  on.  &c.     On  production  of  the  bill  at  the  trial,  it  decJated  en 
appeared  that  it  was  drawn  by  one  John  Couch;  and  it  being  iibjected  that  "  drawn 
the  proof  differed  materiBlIy  from  the  declaration,  the  Court  held  it  a  variance.  ^  "  h, 
3.  DioKissoi*  V.  Bowes.  T.  T.  1812.  K  B.  16  East.  1 10.  .nd". 

I>eclaralton  against  Thamat  Kay  and  others,  as  the  joint  makers  of  a  note,  drsniug 
Thomas  Kay  suffered  judgment  by  default,  and  the  note  was  proved  to  have  wu  grovad . 
been  signed  by  J.  Hodgson,  for  Rones,  J,    Hodgson,  Ray,  and  Co. ;  and  the  '<>  '^vb 
real  name  of  the  partner  was  Mm  Key.     It  was  objected,  that  Thomas  Kay,  ^^'" '"' V."'" 
Oie  party  sued,  was  not  a  partner;  but  proof  being  given,  (hat  John  Key  was  BuVpreof 
Ike  party  intended  to  be  sued,  and  had  been  actually  served  with  process,  of  the  idem 
and  was  a  partner  with  ther  other  defendants,  the  variance  in  the  names  was  Uty  of-ib* 
holden  to  be  immaterial,  the  pronunciation  of  the  letter  being  idem  lonana.        ps'tiee  reo' 
4.  WiLLtii  V.  BiRRETT.  H.  T.  1816.  K.  B.  N.  P.  2  Stark.  29.  V"  '''.•  '^ 

Action  on  a  promissory  note.  It  appeared  (hat  the  amount  was  made  pay-  J^g""; ^j^ 
able  to  Efizeheth  fViltuen,  and  the  action  was  brought  by  Elizabeth  Willis.  Thererore 
Lord  Elle nbo rough,  C.  J.  allowed  the  plninliif  to  adduce  evidence  to  show  ■  plilniilT 
Aat  f^UlUen  was  inserted  by  mistake  for  ffiUis,  who  was  the  person  really  aiay  show 
UteBded.  thBlhewa» 

5.   Basst.  Clivl.E.T.  1816.  K.  B.  4M.&S.  13;  S.  C-4  Campb.  78.      J, j  '"!„ 
A  bill  of  exchange  wfts  drawn  in  this  form;  "  Pay  to  ow  order,"  &c. ;  sign-  which  pnr 
ed  in  the  name  of  tteo  penotu  and  Co.,  and  accepted  by  the  defendant.-    The  pom  le  be 
ptaidtiff.  as  indorsee,  in  an  action  against  the  acceptor,  declared  upon  it  as  a  pajublo  tu 
Irill  drawn  by  an  aggrrgate  firm,     ft  was  proved  at  (he  trial  that  the  firm  con-  '  R?^""  "^ 
■isted  of  only  one  person;  it  was  therefore  objected,  that  there  was  a  rari-  "  '■'^"'^t 
ancB.     Plaintilfwaa  nonsuited;  but  a  rule  nisi  now  came  before  the  Court  for  ]f  ,  |,']]|  ^f 
a  new  trial.      Per   Car.     The   words  "  pay  to  our  order"  naturally   import  a  eichange 
plurality  of  persons,  and  the  plaintiff  would  have  violated  the  letter  if  he  had  pnrpori  ta 
described  it  in  the  singular.     On  the  other  hand,  it  is  evident  that  the  acceptor,  ^'  drawn 
by  accepting  a  bill  drawn  upon  him  in  (he  name  of  an  aggregate  firm,  ia '"' '.'1™' 
bound  to  know  whether  the  firm  consists  of  a  plurality  of  persons  or  not;  and  of^vV™f 
if  he  does  accept  the  bill,  he  is  precluded  from  saving  that  the  word  "  our"  is  pemoni,  in 
Bot  well  applied,  when  he  himself  has  accredited  the  description  hy  accepting  nn  letion 
it  when  so  drawn;  whereas,  on  the  oiher  hand,  it  is  impossible  to  suppose  that  ^y  ""«  in 
the  indorsee  of  a  bill  has  any  other  knowledge  of  the  firm  of  Ihe  drawers  be-  *'''.™*"  " 
yond  that  which  the  bill  conveys  to  htm.      Possibly  the   plaintiff"  might   hni 


declared  according  to  the  fact  as  it  exists,  but  he  may  also  dec  lare  according 
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.•111,1a. <,v  i....HW.»...K  .-  ■■■"  ■•— -  -=  "  — "— ,  -"•  i.>.  "i"T    -...-  uvk..^...  a<.>H>'iuiiijj  acceptor 

to  the  fact  as  the  defendant  savs  it  exists  — Rule  absolute.  ihe  JecTa 

B.    SiFPKiN  V.  Walker  and  Rowlestonb.   M.  T.   1809.  N.  P.  3  Camp.  307.  nniaa  may 

., Declaration  on  the  following  promissory  note;  ■'of  fhnt 

II .  .  nAonlhs  sner  date  I  promise  to  pay  plaiDtilT,  or  order, -t.,  "*rtain  per 

value  received.  Twos  Walker."      ~"fi3« 

The  declaration  averred  that  defendants  made  their  certain  promissory  note,  jrew  ihe 

t  As  >Ue|{atiaD  Ihal  the  bill  was  gubacribed  hj  the  proper  baod  of  Ihe  drawer,  mnst,  it  dJ^yA  :„ 
■sam*  be  (eppartsd  by  eTidanOB  of  bis  handwrillag;  see  S  Camp.  305.  a  inriancs  as  to  „„:_?  f 
iba  ■amea  of  parties  ia  fatal,  nbero  the  olls);alion  opentea  aa  a  deecriplian  of  the  bill;  bat  ?  ,  ,l  ' 
■ll»i  iiiaii.  as  It  aa4ta>,  where  it  merely  relnles  (o  Iha  names  of  the  pnrtiM,  to  the  action,  g  . 

wlw  migbt  have  pleaded  the  miaaamar  in  abatooieat,  provided  Ihe  identity  be  preved;  aee  ^    .     ' 
t  Camp. -39.  eooiaaitt 


ovGopi^Ic 


966  BILLS  AND  NOTES.— Bonc^  tipM  &y  .AffiM. 

gte  iadifi     gic.     Plaintiff's  counsel  stated  that  defendnnta  were  jointl/  indebted  to  plain- 
rlual.  tiff  on  a  cliHcter-party,  and  that  Walker  gave  the  note  in  SHtiafection  ol  tb« 

The  tepa  joiirt  debt.  Lord  Ellenborough  said,  it  is  impossible  to  say  this  is  a  joint  pro- 
"'"P'"'"''  missory  note;  ihe  name  of  Rnwiealone  does  not  appear  in  any  *vay  connected 
AcanDoi*  ""''  ''i  ""^  import  of  ihe  bill  must  bo  ascertained  from  the  terms  of  the  bill. 
be  declared  I  ™u9l  therefore  treat  this  as  n  scparale  spcurity  for  a  joint  debt;  the  proper 
upon  ai  ibe  remedy  againsl  ilelendants  would  be  on  the  chnrter  parly. — PlainliS  nonsuited. 
joininoteor?.  Ev*NS  V.  Lewjs.  K.  T.  1194.  Ex.  MSS.  I  Williams's  Saunders.  291.  d.  d. 
'^  h'"''lf  '  "^^'^  *^  ""  action  against  defendant  as  drawer  of  a  bill  of  exchange.  On 
'iv8n''fo  SB  non-asttimpail  pleaded,  it  appeared  in  evidence  at  the  trial,  that  the  bill  was 
care  B  debt, '''■awn  by  the  defendant  and  another  jointly.  It  was  objected,  that  there  was 
«nd  on  a  variance  between  the  bill  proved  and  the  bill  declared  upon,  and  the  judge 
which  boih  inclined  to  that  opinion,  but  permitted  (he  cause  lo  proceed,  with  liberty  for 
wetB  habl"  j),e  defendant  to  move  for  a  new  trial.  A  verdict  being  iound  for  the  plaintiS*, 
a  rule  was  obtained  to  show  cause  why  it  should  not  be  set  aside.  On  uhow- 
d  'n  no  '"S  cause,  the  Court  were  clearly  of  opinion  that  there  was  no  variance  be- 
on  and  ac  tween  the  bill  of  exchange  proved  and  that  which  was  declared  upon;  but  the 
cepied  by,  defendant  should  have  pleaded  in  ebatemeni,  that  another  person  drew  the  bill 
twopenona  jointly  with  the  defendant,  who  is  still  alive;  and  that  the  case  fell  directly 
may  be  do  wilhin  Ihe  reason  and  authoriJy  of  Whelpdale's  case,  5  Hep.  119;  1  Saund. 
el««Hl  OB  gg,  (,,^^,^1,  ^  Vaughan;  5  Eurr.  261 1 .  Rice  v.  Shute;  *i  Blac.  947.  Abbrtt 
"jg'""(  V.  Smith;  Cowp.  83i2.  Ree  v.  Abbott.— Rule  discharged- 
edbyona.'  8.   Mou.NTSTEFiiEf*  v.  Bhookb.  H.  T.  1818.   K.  B.  1  B.  &.A.  224. 

wiiether  In  an  action  against  three,  as  acceptors  of  a  bill,  the  declaration  staled  that 

tha  othof      A.  B.  made  his  bill  directed  lo  defendants,  and  thereby  requested  ihem  to  p>J( 
be  alive,       ^^_      j(  appeared  in  evidence  that  it  was  in  fact  directed  to  them,  and  one  C. 
„    ,     ,       D.,  since  deceased,  with  whom  Ihey  were  in  partnership,  and  that  it  was  ac- 
Ur  dead.       ^^p^^j  |,^  |^l^  ^^^  ^^^^       j^^j   Eltenliorough   thought  this  a  variance,  and 
nonsuited  the  plainlilV;  but  on  spplicalion  for  a  new  trial,  and  the   citation   of 
rSISl     *''^  case  of  Evans  V.  Lewis.  E.T.  1734,  1  William's  Saunders,  291.  d.  n.,the 
'-         -'     Court  held  that  there  was  no  variance;  and  observed:  Ihe  plaintiff  has  stated 
enough  to  charge  the  pertuDns  sought  to  be  charged  in  this  form  ot  action.     It 
is  sufficient  for  him  llial  the  bill  was  drawn  upon  and  accepted  bj  the  threa 
defendants;  and  by  proving  that,  he  satielies  the  description  slated  in  his  dec- 
laration.^Rule  absolute. 
9.  CnoTCiiLEY  V.  MiN,v,  M.  T.  1813.  C.  P.  1  Marsh.  29;  S.  C.  5  Taunt. 


Wheraada 
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One  of  the  counts  in  a  declaration  of  a  bill  of  exchange  slated  it  to  have 

verred  ihai  l)een  drawn  by  one  A.  on  the  defendant,  payable  to  (inueado,  such 

'ha  plaintiff  pefaon  as  the  drawer  should  afterwards  make  payee)    and  averred  an  ap- 
~°'  ""  "    '         'iiintiff  as  payee   by  (he  drawer,  and   acceptance   by  the 

i  proved  that  the  bill,  which  had  been  stamped  in  Js- 
oreichanga  maica,  was  orawn  on  liie  defendant,  with  a  blank  for  the  payee's  name, 
drawn  in  which  had  been  supplied  by  the  plaintiff  with  his  own  name.  The  only 
binak  in  evidence  to  prove  Ihe  defendant's  acceptance,  which  did  not  appear  on 
Janiuica,  (ho  bill,  was  a  letter  addressed  by  him,  but  it  did  not  appear  to  whom, 
led  uTedb  ^y  which  he  regretted  he  had  not  honoured  A.'s  bill,  and  concluded  by 
land  by  the  Bayini;,  that  on  a  re  present  at  ion  he  should  pav  respect  to  it.  It  was  not 
hand  era  proved  by  what  means  ihc  plaintifl  obtained  possession  of  the  bill.  The  ju- 
third  party,  ry  found  for  the  plaintil',  reserving  for  the  opinion  of  the  Court  a  qiies' 
the  Court  f\o„  whether  the  bill  was  so  altered  by  the  insertion  of  the  plaintiff's 
th.  appoint  ""'"^  without  showing  an  authority  for  the  same,  as  lo  render  it  a  new  bill, 
menc  ^'^  ^  ''"''^  ""'  ''"'  '''^^  purpose,  the  Court  were  af  opinion  that  it  was  in- 

■honld  be     cumbcnt  on  the  plainti7  lo  have   proved  that  he  was  entitled  to  insert  his 
proved,        name  as  the  drawer  might  iujiire  the  defendant  by  contesting  the  identit/ 

*  Bat  a  daclaratioQ,  alle^ins  a  nota  lo  have  been  mads  hf  A,  &  B.  U  wpported  by  aT»> 
dance  of  a  note  given  by  A.  nione,  lie  baviog  prefixed  to  bia  (igoatnre/or  .S.  and  B.;  ■>• 
1  Camp,  40:i.  Ao  allegmion  tbdt  a  bill  i»  p.ijabia  lo  A.  io  proved  by  a  bill  payable  to  tb* 
Older  o(  Ai  Smitb  v.  Mticlure,  6  East.  476.  abridged  pott. 
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of  the  bill  declared  on  with  that  delivered  by  him. — Rule  absolute. 

(<  1)  Detcribing  the  lime  for  vrkich  Ike  hilt  is  dvawn. 
I.  BoCBLET  V.  CiMBELL.  H.  T.  nOB.  K.  B.    1  Salk.    1.11.   S.  P.    Smaut  v.  In «  def,)> 
Dean.  E.  T.  1754.  K.  B.  3  Keb.  645.  fore'i"nbm* 

The  plaintiff  declared  upon  a  bill  of  exchange,  drawn  at  AmsterdBin,  paya-  ^^^^  ^^^^  ^j 
ble  at  London,  at  two  usonces.      The  decbration  did  not   state   the   li^ngth  of  ^hich  a  a 
such  usances;  and  for  account  of  that  omission,  judgment  was  given  for  the  ginca  mn 
defendant,  as  the  Court  could  nottake  judicial  notice  of  foreign  usances,  which  lisia  mast 
yary,  being  longer  at  one  place  than  another.     See  Bayl.  104—5.  ^'  sti^^.* 

2.  Sm*ht  V.  DsAS,  E.  T.  1754.  K.  H,  3  Keb.  645. 
Declaration  agninst  the  acceptor  of  a  bill,  dated  Paris.      After  pleading  pay-   ."' '" """" 
menl,  the  defendant  ohjected  that  no  time  appeared  when  the  bill  was  payable,    r  ^,b  -i 
being  only  at  double  usance,  the  declaration  omitting  to  alledge  that  double  ^,^1^ , ha  -' 
usance  aignifiea  two   raonthsj  scd  non  allocaliir,  it  being  a  term  well  known  a-  time  can 
mong  inerchants  that  lunnce  isa  month;  double,  two  months;  and  it  being  a- not  be  ob 
verred  he  had  not  paid  in  two  months,  is  well  enough.     Judgment  for  the  plain-  js"«<l '"  »f 
.  tiff,  the  defeadant  having  waived  the   right  to  take  advantage  of  the  omi:saion  ^"pleading 
.  by  pleading  payment.     But  by  Twinden,  J.,  had  the  objection  been  raised  by  '"    "' 
iwotarrer,  the  objection  would  have  been  maintainable. 

{f  I )  D^fcribing  the  amount  for  whieh  il  is  drmen. 

1.  Kbabketv.  Kino.  H.  T.    1819.  K.  ».  2  B.  &  A.  301;  S.  C.  1  Chit.  Rep. 

28.  S.  P.  Sfrowle  v.  Leooe.  M.  T.  1822.  K.  B.  1  B.  &  C.  16;  S.  C.  ^^  ^^J^ 
2  D.  6i;  R.  15  n.;  I  Stark.  156.  given  in  ■ 

la  an  aclionagainetthe  accepforofabill,  the  declaration  staled  that  A.  B.  vid«nce 
■t  Dublin,  to  wit,    at  London,    drew  a  bill  on  defendant,  requiring  him  to  pay  """t  'g"' 
the  sum  of  542i.  \a.  %d.     The  bill,  when  produced,  appeared  to  be  drawn  In  j."  H-'}^^     ' 
Ireland,  and  to  be  payable  in  Ireland;  and  though  it  waa  for  54-2/.  1«.  8d.  ster-  [ha't  Tpecifi 
Ung,  that  sum   Irish  was  only  equal  toSOOl.'la.  9d.  English;  and   on   rule  nisi  ^^  iniheda 
for  a  nonsuit,  and  causo  shown,  the  Court  observed,  the  true  objection  here  Is,  claniion; 
that  the  declaration  imports  a  bill  for  money,  generally,  wilhout  slating  where  ihareforB  if 
the  bill  is  to  be  paid,  whereas  the  bill  in  realitv  is  for  Irish,  and  not  for  sterling  »  ''"'l!'*. 
money.     It  may  be  true,  that  it  is  stated  that  the   bill  is  drawn  at  Dublin,   but  P^J"'''*  '" 
il  does  not  follow  from  thence  that  Dublin  is  in  Ireland.     The  money  stated  in  j^„„  ,qJ 
the  declaration  is  prima /ficie  54-Jf.  I>.  &H.  English  money.     The  materiality  of  ,1,^  biji  i,e 
the  averment  that  this  was  Irish  currency  is  quite  obvious,  considering  the  dif*  described 
ference  b«(ireen  the  currency  of  the  two  countries.     And   olihough  the  bill  asifif  wer« 
may  be  set  out  in  its  very  words,  still  tlie  legal  operation  is  different  from  the  E'^^?*'!"  "" 
words;  and  it  is  an  invariable  rule,  that  in  framing  the  declaration,  the  svb~  |-^  mons"* 
atanltce  iesnl  operation  must   be  stated,    and  not  the  words.     Now  the  hill  ,^,gi  ^voiild 
in  (he  declaration  is,  in  subitance  and  U^nl  aperatwn,  a  bill  for'so  much  En-  be  a  fatsE 

flish  money;  and  the  bill,  when  produced,  appears  to  be  for  the  same  amount  vnriance.t 
rinh  currency.  In  other  words,  defendant  promised  to  pay,  not  the  bill  set 
ont  in  the  pleadings,  but  another,  one-twelfth  less  in  amount.  There  is,  there-  ^?'  f"*  " 
fore,  a  fatal  variance  between  the  declaration  and  the  proof.  See  2  Jack,  557 ;  JV'""'"? 
Comb.  4G0;  I  Str.  46.1;  1  H.  Bl.aoG;  1  Ld.  Raym.  1379;  1  Stark.  69;  4T.  lierC-ia 
R.3I4;   ]  Marsh.  215;   1  Wils.  188.  a  decl.ira 

2.  Glossop  V,  Jacod.    T.  T.   1815.  N.  P.  1  Stark.  69.   Leasey  V,  Kebrt.  H.  lion  on  a 

T,  1819.  K.  B.  2  B.  &  A.  301.  S.  C.  1  Chit.  Rep.  28.  bill  accept 

The  defendant  in  this  case  stated  the  hill  to  be  given  for  the  payment  ol  1001.  "(J^n'""- 

omitting  the  word  sterling.     I.ord  Ellenborough  held  the  rariance  immaterial.  imrnBteriiil 

3.  Avox.  E.  T.   nOi.  K.  U.  3  Salk.  70.  r  5,7  V 

A  bill  of  exchange  was  drawn  on  W.  R,  for  40.'.,  payable  to  O.  W.,oror-  Aciion  mi. 

der.     W.  R.    accepts  the  bill;  and  afterwards  O.  W.,  the  drawer,  indorses  not  lie, how 

•  The  DBoal  HTermonl  is  as  foilow.s;  "And  the  mid  pininlilTin  fnct  sailti,  thalao  nsauce  ever,  Bup 
meolioned  in  aa'y  bill  or  eicbange  drnwn  ui  Loiidoa,  p.-ivablo  nl  Uibon,  ia,  aad  at  the  sa-  po."«d  >> 
*e™l  limes  aroremidwM.thrae  monllis  frnin  III  e  Jala  of  the  said  bill,  to  wit,  at,  &o."         gniDil  Iha 

f   Bat  where  ihe  varinnou  nri^es  ia  conii^quGacB  of  any  srlificc  in  rramini;  ihe  bill,  >■  by  aceapXM 
the  ialrodaclitD  of  >ome  vtord*  in  smnll  chirnnterii.  or  by  the  afe  of  illHgibte   mnrLi,   for 
dM  parpoM  of  deceit,  tbo  variaacs  il  immaterial;  AlUu  t.  Mawsod,   4  CdOipb.    ItS;  Me 
1  Campb.  402. 
Vol.  IV.  48 
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*■''"'*         part  ofit  to  the  plaint!'^,  who  brought  nn  action  againat  the  accflptor.    Adjudg- 
prn"  ofihe""  ^:'^ '*'"'  itwi.uldnol  lie,  tierause,  liy  his  acccpltnR  the  bill,  he  made  himself 
jnoaev  niui  ''^'''^  <>')'/  to  one  ai;tion  for  ihe  whole,  and  not  to  several  actions  (or  part 
ed  OD  lbs     ofihe  moiiej-. 
bill.  4  AsHPonp  V.  H*\D.  E.  T.  1739.  K.  B  And  370. 

Indorsee  Hgiiinst  malcer  of  3  note  for  (he  pajment  of  51.  5i.  by  instalm^ts; 
Alihoogh  the  last  duv  not  having  arrived,  the  declaration  was  onljr  for  the  part  aciuaU;^ 
ttl^a"  ''''^"  ^'  ^"^  contended,  on  a  motion  in  arrest  of  judpment,  Ihnt  the  actions 
■lie  bv  in  '^''"'<'  "o^  ^^  sustained,  till  all  the  days  ef  puyment  air  arrived,  because  it  iw 
■ulinanti,  an  entire  contract  for  the  entire  sum,  ihougli  it  be  to  be  paid  at  difierent  limes; 
ma;,  be  and  what  shows  this  to  be  an  entire  contract  ia,  that  the  plaintiff,  as  indorsee, 
foraihe  can  declare  only  on  Ihe  note;  Oivcn.  42;  Co.  Lit.  292.  b.  And  thougb  if 
lui  diy  of  „ay  |,e  ^^.^  (]„[  ^,^  action  sounds  in  damages,  yet  the  least  variance  from 
declare  for  "'^  ""'^  """'**  ^°  *^"''-  '^''^  plaintiff  ought  (o  have  counted  for  the  whoI» 
(lie  pirt  money;  Oo.  Jac.  505.  It  was  answered,  and  so  it  wae  resolved,  Isl.  ThaC 
thni  h:ii  though  in  Ihe  case  of  an  entire  contract,  an  action  cannot  be  brought  till  alk 
Boeouie  the  days  are  past,  yet  where  the  action  aoiitida  in  damages  (which  is  the  pre— 
^o'-  sent  case,)  the  plaintiTmay  sue  in  order  fo  recover  damages  for  every  default 

made  in  payment;  and  so  is  Co.  Lit.  S9i'.  b.  2d,  It  ia  unreasonnble  thai  aa 
action  must  be  brou|;ht  for  money  nnt  due;  and  the  cnse  in  Cro.  Jac.  505.  is  & 
very-  extraordinary  one;  but  it  docs  not  prove  this  dtcbration  to  be  improper. 
The  motion  was,  iherefore,  dei 


A  bill  of  ex 

"pnyuble 


(g  I)  Dencribinf:  that  llie  bill  ira»  for  valve receivtd. 
1.   Grant  V.  Da  Costa.  H.  T.  18I5.'K.  B.  S  M.  8>.  &  551. 


.1  bill,  payable  to  J.  S.,  or  order,  ifc 
'der,  tbIdb  was  Stated  to  be  for  value  received  by  the  drawer.  On  production,  it  appear— 
rBceived,"  cd  to  be  for  value  received  generally;  and  on  a  riiK' mvi  for  a  nonsuit,  tha 
I"".*''®  ■'  Court  held  tbiit  Ihe  meaning  of  vahio  received  on  snch  a  b  II,  payable  lo  a  third 
d  UrW*"  person,  was,  that  the  value  had  been  received  by  ibe  drawer  of  the  payee; 
to  be  B  bill  thot  *'  ^'^  natural  Ihe  drawer  should  gire  the  drawee  that  informBtion;  but 
[  518  ]  ^^y  should  he  tell  him  that  he,  the  drawee,  had  had  vdue  from  Ihe  drawer; 
fur  valo*  and  yet  that  could  he  the  only  other  objecl  of  the  words. — Rule  discharged^. 
reoei.ediy  See  Ld.  Raym.  1481;  Fort. 282;  B  Mod.  267;  I  Barnard.  88;  Lulw,  889j. 
(Aerfraw  j  Mod.  Eiit.  310;  1  Show  497;  White  v.  Sedwick,  Bayley  on  Bills,  4lh  _ 
"^•*  edit.  34. 

.-    2.  HiGHMOBE  V.  Primrose-  E.  T.  1816.  K.  B.  5  M.  &  S.  66;  S.  C.  2  CUfc. 

paynWe  li  ^^P'  ^^■ 

tiiedraa  A  bill,  payable  to  the  dfav)er'»  ordtr  was  foF  *alue  received  generally.  Tfi» 
tr'*  order,  declaration  elated  that  it  wsa  for  value  receded  by  (he  drawer.  The  Court 
thought,  that  value  received  by  Ihe  drawer  could  be  no  foundation  for  hi» 
The  plain  draning  to  his  own  order;  hut  that  the  fair  impon  of  the  language  was,  that 
-  rtEfdeol""^  io  calling  upon  Ihe  drawee  to  pay  to  his  order,  he  intended  to  put  the  drawee 
nliwor*"  *"  mind  of  ihe  duty  which  he  owed  from  having  received  vnnie  from  it  ;  and 
noia  giien  they  considered  this  a  variance;  but  there  being  an  acknowledgment  of  tbe 
tn  lijiii  bj  debt  by  the  defpndant,  Ihe  plaint iH'  recovered  on  the  account  slated. 
j«rBndaot,  3.  CoitMsii  v.  BoLiTHo.  E.  T.  1739.  C   P.  Willes.  145. 

nnd  nlleg  it  Case.      The  firsl  count  ia  on  a  promisory  note  for  7(.  lOg.,  datpd  and  sign- 

ed, thBt  be  pij  |jy  ij^g  defendant,  payable  to  ihe  plainliU;  or  order,  on  demand  for  value  re- 
DDie  n»  ceived.  The  secuod  count  stated,  thai  before  the  signing  of  the  note  last 
g'lvenitwB*  mentioned,  it  was  then  and  there  agreed  by  and  between  the  plaintiJT  and  tli« 
■greed  be  defendant,  that  in  case  Ihe  said  delendunt  .-should  buy  the  mah  expended  in  his 
tneen  dwelling-houae  for  Ihe  three  years  next  ensuing  of  the  plaintiff,  then  the  note 

^j^"'-'""'  last  mentioned  was  to  be  void;  and  the  said  plaintiff  was  To  seive  the  defend- 
fo'dani*  ""' '"  "'^  same  manner  as  the  rest  of  Ihe  customers  oF  the  plainlifi;  and  the 
ahonld  bay  plainlilf  avers,  that  since  the  making  of  the  said  note,  Ihe  defendant  hath  e:t- 
flfihe  pinin  pended  great  quantities,  to  wit,  100  quarters  of  mall  in  his  dwelling-house,  and 

liffalllha  ,  ^    , 

■nitti  e]i|>en       *  ^o  where  the  nllegalion  whs  Ihnt  the  bill  was  for  vnlue  received  in  leitber,  apd  the  «- 
did  in  bii     videece  wad  ihdt  it  vras  for  value  delinered  in  lealiier,  it  wu  held  to  be  B«  virtsnce;  aaa 
Ba>lej.  46.  n;  3  Campb.  800. 
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Ibat  th«  said  derendnnt  did  not  bay  the  said  mnlt  so  expended,  or  any  part  dwoll'ng- 
Hiereof,  oflhe  said  plaint!  ■",  but  neglecled  so  to  do.     The  defendant  to  'he  l"^"™  ^'^'^ 
Bret,  pleaded  ihfl  ftcnnral  issue;  and  detrtOrs  to  tlie  second;  and  assigns  for  ^^^^  „^,^    ' 
cause,  that  the  pluinli  T  had   not   nhoivn  in  hot  dorlnration   that  'hn,  Trom  the  ahaald  ba 
time  •Tmiikini^  the  nald  agreement,  didusRand  Exercise  the  trails  of  n  malsler,  void,  nvsr 
«Dd  was  ready  and  willin;^  to  sell  and  deliver  In   Ihe  snid  defendanl  such  mall  ring  ihat 
«9  he,  the  said  defendant,  expended  in  his  dwelling-house,  from  the  time  of''" ''''^"" 
mding  the  said  agreement  onlil  Ihe  day  of  obtaining  the  original  writ.     The  g'pgndBd  a 
counsel  for  theilelendant  agreed,  that  in  the  case  of  mntual  promises,  there  is  ceruiin 
DO  occasion  for  an  averment  of  mutual  performances,  as  is  held  in  1  SaunddJO;  qnaniity  ot 
I  Lev,  274;  and  the  ease  of  BInckwell  v.  Nash.  vide.  8  M'>d.  lOti;    and  I  mnli,  Ac  , 
JStr.  535;  M.  T.  9   Geo.  I.  B.  R.;  but  he  insi sled  (his  was  part  of  Ihe  agree- [»" '■"''.'"'' 
ment,  and  the  only  consideration  that  appeared  for  Ihe  note;  and  that  <:)<ere- j'^^''^^^^."" 
lore  the  ptaintilT  ought  to  have  averred  that  he  was  ready  and  willing  in  have  ^i^^  bald 
perfnrrned  so  much  of  the  agreeniant  as  was  neceiisary  to  he  done  on  liis  part,  goad  on  i» 
and  that  the  defendant  refuied  to  perform  his  part  of  the   ar;reemen!,  and  for  nrnrrer,  ha 
this  purpose  he  cited  Lamh's  case,  5  Co.  'J.S.  b. ;  3  Lev   3 1 9^  Keech  v.  Knight  ""•"'  '''• 
and  I  I^tw,   490.      lie  liliewise  inaisled  that  (he  plainriT  ought  to  have  aver-  ''r'^'!''q'"i 
red  that  it  was  the  same  dwellins-housQ  that  the  defendant  lived  in  at  the  lime  A  ' 

of  the  agreement;  and  for  this  he  cited  Cro.   Jac.   213,      For  Ihe   plninlifT  it  ^,^0  a 
was  Contended,  that  ull  the  cases  were  distinguisable  from  this;  for  that  here  jrreeoiRnt, 
the  agreement  is  no  part  of  the  nolo,  and  Ihe  action  is  founded  merely  on  the  or  ai  iha 
Dole;  the  rest,  therefore  ought  to  be  rejected  as  surplusage,  or  at  m<^!il,  the  ■"<"' 
agreement  can  be  considered  only  as  a  defeasance;  and  therefore,  if  the  dr-  '''^'  '''"  ■ 
fendant  will  take  any  advantage  of  ii,  he  must  show  tiie  performance  on  his  *™'"^*' 
part;  and  of  this  opinion  were  the  whole  Court;  and   to   the   other  objection,  cnnsidered 
to  which  Ihe  answer  was  given  by  Draper,  I  answered  [hat  the  averment  i^  as  only  la  a 
certain  aa  the  agreement,  for  it  does  not  mention  any  particular  dwelling-  deffluuince, 

{/.  1)  A,loddhen,.  '^Zt!.^.n 

1.  S.WTHT.  M'CLrR'..  M.  T.  1804.  K.  R.  5  East.47fl;  S.  C.  2  Smith.  43    lai'e   °.ksn 

S.  P  CunacHiLL  v.  Gardner.  E.  T.  1798.  K.  B.  7  T.  R.  596.  i.go  of  ii, 

Aa  action  was  brought  against  Ihe  acceptor  of  a  biW  paifabU  lothepfaijtliff''a  ho  iboutd 
man  orUr,  and  the  decli.nition  allfired  a  delivery  of  the  bill  lo  the  defendant,  ''">w  per 
which  be  aflarwards  accepted.  On  snectnl  dem^irrer,  because  it  was  not  al-  T'.*"'^' 
legedlhat  the  del"- N'!iint  ever  redelivered  the  hill  to  the  pinin'ir,  the  Court  ""^  f 
were  of  opinion  that  thi^r  was  not  any  grcund  for  Ihe  olijertion;  .for  'lie  ac- ^1,",**  *J*' 
«eptanceof  the  bill  ves(e<i  a  right  in  the  dniwertn  sue  upon  it;  and  if,  alier  ac-  |,;||  „„  jg 
ceptance,  ihe  acceptor  improperly  detained  the  hill  in  his  hands,  the  drawer  Hverad  la 
might  nevertheless  sue  hiiiioa  it;  and  give  him  notice  lo  produce  the  bill,  or  thidnwea 
■on  his  default  give  parol  ovidenco  of  it. — Judgment  for  plaintiff.  "'"'  'bnt  h» 

See  l2Mod.  125;  Cunningham's  Lawof  I  ills  of  Exchange,  66.  aocepled.i, 

2.  Vausandau  t.  Boax.  M.  T.   1821.  K.  B.  5  B.  &  A.  42.  cZ"n"a 

The  declaration  in  this  case  stated  that  in  consideration  Ihat  pluinli'T  would  altera  that 
assign  to  defendant  a   bill    of  exchange,    defendant    undertook,  kc.  and  then  be  deliver 
averred  that  plainti'i'did  assign  the  bill.     It  appeared  that  ii  had  been  agreed  ^d  ii  bick. 
between  the  plainli'Tnnd  defendant,  that  the  plaintiT  should  give  up  (he   bill 
to  the  defendant,   for  the  purposes   of  some    nrbiiralion;  ihe   latter,  however,  [J^*"™ ',''• 
paving  over  the  procee.lj  of  the  bill  to  tha  pUintiff,  and  that  in  pursuance  of  "'"["V''" 
such  agreement,  the  plaintiT  by  deed   assigned   to  tite  defeodant  the  bill  and  coaiidera 
all  sums  of  money  due  thereon,  lo  and  for  the  defendant's  own  use,  and  Ihe  tinn  ofiha 
defendant  covenanted  to  pay  to  the  plainii'Ta  sum  equal  in  amount  (onny  mo-  promiie  ta 
ney  he  should  receive  on  account  of  the  bill,     Under  Ihese  circumstances  the  '"  '^  """ 
question  which  noV  cano  before  ihe  Court,  wa",  whether  there  was  any  proof  qoi'iS^'l  ■■ 
of  the  averment  in  the  declaration  that  the  plainii  f  hud  assigned  the   bill  lo  "'"h  Vf « 
the  defendant.      Per  Cur.     The  word^  used  in  the  duciaration  impnrt,  that  the     r  goQ  n 
plaintiff  was  to  e.vecute  an   unqualified  and  uncondilional  assigoiuent,  li>r  the  chBnra,and 
■ole  benefit  of  the  assignee.  Now,  tooking  at  the  case*  the  real  bargain  seems  iha  evi 
to  be,  that  the  bill  was  merely  given  up  to  the  defendant,  who  wanted  it  for  adaaoaaaly 


.Google 


«0  BILLS  AND  NOTES.— »niwrfyiqxmfiyJcii<«. 

*h°TM '''"  particular  purpose,  upon  condilion  thnt  the  proceeds  should  from  time  to  tim* 
s  rtiil  i""  ''®  P"'"* '°  ^^^  plnintiir,  which  cannot  be  suid  to  be  an  unqualified  assignmeDt. 
bo  deliver  *-*"  '''^  contrary,  it  is  a  condilional  con'.racl,  and  is  ao  described  in  the  inden- 
ednpioihe  ture  executed  between  the  parties  themaelves  in  purijuancQ  of  their  agreement, 
derendmi  As  the  assignee  was,  therefore,  to  derive  no  benefit,  we  must  give  judgment 
fora  parii    fo,  clereodunt. 

ibM'il'wM  '■  Smith  v.Jarves  AND  awother.  T.  T.  1727.  K.  H.  2  LordBaym.  1484, 
a  mntaiUI  I"  in  Action  on  the  case  brought  bv  the  plainlifl  as  indorsee  of  a  prcmiitsory 
Tinance  in  note,  against  the  deR^ndants,  tlie  plainttfT  declared  that  on  the  38lb  of  Fel>- 
■uuine  th«  ruary,  1725.  and  long  before  and  continually  aficrwarda  hitherto,  the  defend- 
eoiuidari  anU  wore  partners  in  the  way  of  merchandising  and  jointly  trading:  (or  their 
"'  common  advantage,  and  that  on  the  said  "iSth  day  of  February,  1725,  at,  &c. 

Tbe  deeU    ^^^  ^°'''  ^V'"'Bi"i  C'"'  himself  and  the  anid  James  his  partner,  made  his  promift- 
niivn  Dmd  ^'^^7  ^"^^   >«  writing  with  his  own  hand  subscribed  according  to  the  atat.  Sfc. 
not  sKte      bearing  date  the  said  day  and  year,  and  delivered  it  then  and  there  to  one  P. 
that  ih«       R.  by  which  note  the  said  William  for  himself,  and  the  said  James,  promised 
DOM  vrns     to  pay  to  the  oaid  P.  or  order  seven  monlhs  after  date  of  the  said  note  36i.  5*. 
■ignedbj     (j^^  ,,^1^^,  received,  «c.     To  this  count  (there  being  eevernl  other  counts  in 
„',  "  ^"     the  declaration,  to  which  the  defendants  pleaded  non  OJiMnnps«™nJ)  the  defend- 
ants demurred  generally.      And  the  defendnnta'  counsel  insisted,  that  thia  note 
was  not  a  negociable  note,  nor   indorsable  to  the   plaintiff  within  alal.   3  &.  4 
Ann,  c.  9,  because  tlie   plainlilT  had  nol  chari^ed    in  the   declaration  that   the 
defendant  William  h^fl  signed  the  note  for  him  and  (he  other  defendant,  Jamea, 
his  partner.      Ftr  Cw.   It  is  very  good;   for  llie  plaintiD  has  said,  the  defend- 
ant William  made  Jt  for  himself  and  his  partner,  and  subscribed  it  with  faia 
own  hand,  whereby  he  promised  for  himself  and  partner  to  pay,  which  shows 
sufHcienlly  ho  signed  it  for  himself  and  paclner.     A»d  judgment  was  given 
for  the  plaintiff. 

2.  Ebkskive  v.  MrnRtr.  M.  T.  1729.  K.  B.  2  Slra.  817. 
Or  ihit  (be  Afsvmptil  upon  a  bill  of  exchange  against  the  acceptor;  the  declaration  al- 
BGcetiisnce  leged  generally  ^iiod  accfplitrit.  On  demurrer  to  the  declaration,  exception 
of  a  liill  was  taken  that  by  the  stat.  3  Ana.  c,  9.  llie  acceptance  must  be  in  writing,  and 
wHiQ  writ  ,jjg,  ,j,g(  j-gj.t  ougjjt  to  have  been  distinclly  alleged.  Sedptr  Cur.  A:eejilimit 
is  enough,  and  if  writing  is  neceseaty  it  will  be  implied.  The  plaintiff  muaC 
r  521  1  have  judgment. 
Formorij,  3-  ^o>iK-tv.  MoROiv.  T.  T.  IBIO.  K.  B.N.  P.  2Campb.  473. 

irao  accep  l"  an  action  on  a  bill  of  ctchnnge,  drawn  on  Hurt  by  the  deleadants,  pay»- 
tance  were  ble  to  their  own  order,  and  indorsed  by  ihem  to  the  plaintilf;  the  declaration 
aaneceuari  unnecessarily  slated  an  acceptance  by  Purt.  And  Lord  Ellenborough,  C.  J. 
til '  d''  1°      ^^^  °^  opinion  that  the  plainlill  having  staled  an  acceptance,  vaj  bound  (o 

tnB5i  hava  4.  Ralli  v.  S*nELL.  London  Adjourned  Sitting  after  T.  T.  1822.  1  D.  E*.  B. 
beeo  proY  N.  P.  C  3^. 

edailaid.*  An  instrument  directing  the  party  to  whom  addressed  to  pay  monejj  on  n 
..  ,.     specified  account,  but  subject  to  deductions  in  the  event  of  two  conlingen- 

lionalaceep  "'^^i  """^  accepted  Rnd  confirmed  by  Ihe  paity,  was  declared  upon  os  a  bill  of 
tnnoBofn  exchange.  There  was  no  averment  of  the  performance  of  the  conditions, 
bill  be  de  upon'  which  the  acceptance  w;is  given.  Abbott,  C  J.  said,  As  there  is  no 
elared  upon  averment  of  a  special  acceptance,  and  the  pcrformanco  of  the  condition  on 
ii  oinst  tie  ^hjch  the  acceptance  was  given,  and  as  the  instrument  is  not  payable  at  all 

•pecially,  ,  g^,  ^j,^  ^  difTaront  rule  hnldg;  for  in  Tnnnfir  v.  Benn,  4  B.  &  C.  812.il  was  bold««, 
withttto  (bfti  whoresn  avermonl  oracceplnncB  wasonnnceasmy,  the  plointifi  WB«  not  bound  In 
'if"'!  prove  it.  Wben  ■  oole  i.  m«de,  or  a  bill  swepte,!.  by  m,  agent.il  may  be  deicribEd  a. 
""' ™  made  bj  the  parly  himseir;  2  Cmph.  604.  And  in  suing  upon  »  joint  and  neversl  nole, 
condition  ^^^  p,rlie»  may  be  lucdjoinliy  or  Bepnrnlel)-;  and  if  sned  separately  the  nolo  may,  in  ■  ae- 
""  """  cond  count,  be  elated  aa  made  by  Ihe  defendunt  alonei  aee  ante;  for  where  a  conlrael  ia 
peirotaicd.  j^j^^  ^„ ^  ^ereral  io  an  «eiian  Bguioft  one,  it  a  Dot  Deraaory  to  notice  the  olfaar;  i  Campb. 
84;  5  Co.  119  b.;  1  B.  &  A.  224. 
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events,  tt  GBbttot  be  dectarsd  upon  as  a  bill  of  exchange.     See4Canipb.  176;  Inuifttiioa 

1  Marsh.  176.  «««'"'  '■«, 

5.  FoRMAN  V.  Jacob.  T.  T.  1815.  N.  P.  I  Star.  46.  TbTof « 

Action  by  indorsee  against  ac-ceptor  of  a  bill  of  exchange ;  the  declaration  change,  if 
Mated  the  date  of  the  acceptance,  and  presentment  for  payment  on  a  particu-  the  deela 
lar  day  after  its  maturity.  It  appeared  in  evidence  that  the  bill  was  neither  rstion  iTsr 
accepted  nor  presented  on  the  particular  day  mentioned  in  the  declaration.  P'™""' 
It  was  therefore  insisledthat  the  variances  were  fatal,  but  Lord  KilenboTough  ^'"''"  , 
thought,  with  respect  to  the  acceptor,  that  when  the  bill  became  due  and  pay-  „„  pariicn 
able,  was  Ihe  same  as  allor  the  bill  became  due  and  payable,  and  that  conse-  ]at  daji,  a 
quently  if  it  appeared  ttie  bill  tvas  presented  after  it  became  due,  it  v/wi  suffi-  Tiriaiice  ia 
«ient.— Verdict  for  plaintiff.  '■«'•  ^■'•« 

0'  1)  Jhio  direcl'ion.  ".  '"'!??'• 

Gbayv.  Mjlner.  H.  T.  1818.  K.  B.  N.  P.  2  Stark.  336;  S.  C.  3  Mooro.  90.  J^;  i,'^^ 

Action  of  atsumpsil  si^ainst  Ihe  acceptor  of  a  bill  of  exchange;  the  decia-  praMOted 
ration  slated  that  the  bill  was  directed  to  the  defendant;  and  that  he  thereby  tm  pay 
requeated,  k.c.     On  the  bill  being  produced,  it  appeared  that  it  had  been  "'"at  whaa 
drawn  by  W.  and  payable  to  bin  own  order,  at  1,  Wilmot-atreel,  but  no  direc-  J  '»««'°» 
tion  to  the  defendant.     Lord  Ellcnborough,  C  J.  held  ibis  a  talal  misdescrip-    t^Kaa  -i 
tioil,  and  nonsuited  the  piaintili'.  If  a  bill  fa* 

ile  1)  Staling  tiie  place  where  the  bill  ornole  is  made  payiAte,'\  aitd  of  Us  present-  „„x6inefi 
tiunl  for  paymenl.  to  (he  de 

1.  Giles  v.  Boune.  H.  t.  1817.  K,  B.  2  Chit.  Rep.  300.  fandeot,  it 

He  declaration  on  a  bill  of  exchange,  payable  at  Messrs.  A.  and  B.  aver- ■'"'"'■^  ■><** 
red  that  it  was  presented  there,  and  not  paid.  It  was  not  paid  that  it  was  pre-  ,*,'°gj*. 
Bented  to  A.  and  B.  and  that  it  was  not  paid  by  Ihe  defendant  or  any  person  J^  declira 
on  his  behalf  Per  I^ord  Ellenborouijh.  It  was  not  necessary  that  Ihe  dec-  lion  on  ■ 
Isration  ahould  allege  that  the  l>ill  wa^i  not  paid  by  A.  and  R.  If  it  had  been  bill,  paja 
paid  at  the  place  it  was  made  payable  by  any  olher  person,  it  would  have  been  ^'=, "'  *■ 
in  fact  paid  bv  the  defendant. — Judgment  for  pininlilil  '  ■  '    ' 

2.  Bm.ver  v."R(r,sET.L.  T.  T.  1823.  C.  P.  7  Moore.  2R6;  S.  C.  I  Eing.  23.  .eniment.t 

In  an  action  on  a  bill  of  c.\chBnge,  the  dectsraiion  stated,  that  "  when  the  A.  B.'s.bat 
■aid  bill  became  due  and  payable,  according  to  the  tenor  and  eli'ect  (hereof,  to  naiaisiing 
wit,  on  the  3!sl   day  of  March,  in  the  year,  &.C.   at,  &c.  the   anid   bill  of  ex-  >'  «" 
change  was,  in  due  manner,  and  accordir>g,  ^o.  presented  and  shown  fer  P"y- a'b"!,^ 
iDent,     Demurrer,  that  the  day  on  which  the  pre^icniment  was  staled  to  have  „'|f  j^ 
been  made,  was  a  Sunday.  Per  Cur.   It  would  have  been  suffiiicnC  lo  have  sla-  gnod. 
ted  a  presentment  according,  &c.  when  the  bill  became  due,  ns  the  day  would  Where  a 
appear  on  inspection  of  the  hill;  this   is  not  altered  by  the   introduction   of  a  doclBiation 
day  certain,  as  it   is  specified    under  a  »ii'ire/;in  all   which  cases  Ihe  precise  ^|J^^^^'"" 
day  ia  not  material,  and  need  not  be  proved. — Judgment  for  plaintiff.     See  1  a,ered  ibat 
Taunt.  131 }  3  B.  &.  C.  3SZ.  when  ib« 

*  And  it  ii  ia  all  cntei  better  (o  omit  (he  Btulonicnt  Dsaslly  inserted  in  (be  printed  Forma,  came  doe 
thut  the  pWintiS directed  Ihe  bill  lo  the  defeHdnnl;  »eo  3  Moore.  91.  \a  which  a  c3Dn[  [„„;,_. .„„ 
■ta(ing  that  (he  drawer  made  big  biti,  by  which  he  required  two  aiooths  al^er  (he  dale  g^^  "which 
tbereof,  thepayinenl  lo  himself  or  order,  of  Ibe  >am  of  30/,  2a.  or  oniilting  (he  nemo  of  „„  ,  g„„ 
tM  defendant,  but  alleging  (hR(  lbs  derendaiK  accepted  the  bill,  was  holden  valid.  jg      j),, 

t  The  rules  connected  with  this  «uhji:rt  having  been  alre^Jy  stated,  it  iaonly  necessary  „„,g^  „^^ 
here  to  notice,  thJl  if  an  acceptance  import  lo  inslie  u  bill  of  exchange  pnj-ible  at  a  parli-  according 
Bolar  place,  Ihisneed  not  be  stated  ia  Ihe  declaration,  unless  Ihe  acceptance  it  prior  to  the  [„  ,f,e  lan^r 
lit  AugDst,  1821,  or  onleai  il  eipre«es  thni  the  parly  accepU  the  bill  pay ablo  there,  ""d  and  etTect, 
Bat  olherwiie  or  elawhore.  If  Ihis  be  eip.-eased  in  the  acceptance,  or  if  the  acceptance  ba  preaented^ 
prior  to  iha  Isl  Aagiwt,  1B2I,  the  accep(ance  moiil  be  etnud  as  a  ipecial  acceptance  to  ^^^  ,|,g 
pay  ai  the  speeiGed  place;  nea  ante  div.  I're-ienlinent  for  I'aymenl.  Toart  held 

A  promiBsorj  note  not  being  within  ihu  I  &  2  (Jeo   4.  c.  78.   il  ia  still  nece*«nry,  in  de-  j,  g^^j  pj, 
daring  apoa  those  in<trnnie.itfl,  where  they  are  made  poynhle  al  u  particular  place,  in  Iha  special  de 
body  of  thein,  to  insert  a  epccial  ci>nn(.  ectliii;^  out  the  contmct  wiihnul  a  qualified  fari"!  niarrei. 
3  Camp.  247;  4  id.  201;   14  Ea^t.  601;  STaunl.  30;  3  M.  SiS.  To2;  andalthoogh  il  ha* 
been  decided,  that  if  the  plate  of  paymenl  is  inenlioned  only  a(  the    fool  of  iha  note;  4 
Campb.  20*.   it  may  be  treated  as  on  nnqualifisd  engagement,  yel  it  is  usaal  in  practice, 
•ad  always  adviuble,  to  describe  the  oote  in  one  count,  accoiding  to  its  i^nalified  aalara. 
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[  523  ]  3.  PEAHaEV.  Pbmbebtht.  T.  T.  1812.3  Camph.  261. 

Tlie  allega  .SntunpsU  against  Ihe  maker  of  a  note,  payable  to  W.  B.  and  Co. 'a;  ttia 
^h""  *^'v  P'*"^*  of  payment  beiflg  a  material  part  of  ihfl  Instrument,  it  waa  urged  (hat  the 
of  tiw'note  *'**'^'"'3"t  should  have  had  notice  ol  Ihe  note's  dishonour;  for  Ihe  answer,  be- 
payiiblB  Bt  '"g  "  "o'  sufficient  e"ects,"  showed  there  were  some  effects  then.  Lord  El- 
■  paniciiliir  lenborough  thought  Ihe  proof  of  nntice  unnecessary. — Verdict  for  plaintiff, 
pldce  had  (_l  1)   S!iilin'X  a  brencK  of  the  ronlraello  pay. 

aailce  of     |    Hillman  y.  Law.  M.  T.I685.  K.  H.  2  Show.  437.     Manne  t.  Caret. 

nuiierial  Arlion  oli  the  case  on  a  hill  of  exchange,   brought    against  the  acceptor  by 

vnd  need  the  plainli;!',  n<i  ndministrator  to  the  parly  to  whom  the  bill  was  payable,  on  the 
not  bo  proT  custom  of  merchants;  and  breach  assigned,  prtEfd 'a  nun,  the  defendant  odtel  pott 
Bd*  prad.  diem,  Ihe  day  of  payment,  turn  aolnl  tkc  aliqiialiler  pro  eiadem  hvctuque 

S'^d  fmd'  '*"'*•'''"*'■  Demurrer  to  the  declaration,  becauae  he  did  not  say  mm  mteit  at 
ant  lud  Dot  "  belore  the  day;  and  a  payment  berore  the  day  is  a  payment  at  the  day.  Bat 
paid  at  or  beld  good  per  Curiam,  because  said  huctuque  ncn,  &c .-'-Judgment  for  ibe 
i^ftrr  tho      plaintif. 

■i'j  otpij  2.  East  v.  Essinctom.  M.  T  1701.  K.  B.  I  Snik.  1.W-  S.  C.  2  Ld.  Bajtn. 
moni.&e.  glO.     WBGnRSLOFE  v.  Kbenf.,  M   T,    1719.  1  Stra.  214. 

Th'o'naDt  Declaration  on  a  foreign  bill  requfist^ng  Ihe  drawee  to  pay  (his  the  drawee's 
«f  an  Bvor  ^''a'  bill  of  exchange,  the  second  and  third  not  being  paid.  On  atiwmpail,  and 
meat  in  B  a  verdict  for  plaintiff,  it  was  objected  in  arrest  of  judgment,  that  there  waa  no 
deolDniiion  averment  that  the  second  and  third  bill  was  not  paid,  which,  it  waa  contended, 
on  a  fo  muat  be  deemed  a  condition  precedent.  Sid  per  Ctar.  After  verdict,  that 
"'5°^'"'     must  be  intet.ded. 

Jh"d  no°i  3.  Sta^kf.  v.  Cheesman.  H.T.  1699.  K.  R.  Carlh.  609. 

paid,  ii  aid  An  objection  similar  to  the  one  in  East  v.  Essington,  «i^ro,  waa  taken  in 
«d  after  Ter  thia  case.  Upon  a  motion  in  arrest  of  judgmenl,  after  judgment  by  default;  bat 
die';  the  Court  said,  that  ihe  allegation  that  (he  money  on  the  bills  wan  not  paid,  tho 

k*'  A    aniount  being  the  same  in  all  ofthem,  supi>!ied  the  want  of  such  an  averment. 
SIX  ■*.    Of  the  common  counti.t 

62*  1    1-  Alvbs  V.  HoDcsow,  E.  T,  1797.  K.  B.  7  T.  R,  341.  S.  P.  Tvte  v.  Josm. 
.ioaer  abridged,  nn(e,  305.  Wade  Beaslev.  E   T.  1801.  N.  P.  4  Eap.  7.  Wil^ 

1  of  tho  soy  V.  Kbnvedv.  M.  T.  1794.  N.  P.  1  Esp.  245. 

Dcclaralinn  upon  a  note  made  in  Jamaica,  On  the  document  being  produ- 
ced at  the  trial,  it  appeared  Ihat  it  was  not  stamped  according  to  the  lawi  of 
wMl"  "  that  colony.  A  verdict  was  found  for  the  plaintiff,  with  liberty  to  Ihe  defend- 
prsveni  a  '^^  ^'^  Move  to  enter  a  nonsuit.  An  appilcation  for  that  purpose  being  made, 
non  lait  for  Lord  Kenyon  said,  there  is  a  count  on  a  qtianlnm  mervit  in  the  declaration, 
WBot  ofa  which  was'  not  considered  at  the  trial;  and  as  the  instrument  could  not  ba 
■'■'"P'  given  in  evidence  for  want  ofa  Klamp,  there  muat   be  a  new  trial,    in  order  to 

ii  a  Drivii™  f^"°  '''^  platntilFan  opportunity  of  recovering  on  the  general  count;  therefore, 
beiwcfln       '^'  there  be  a  new  trial. 

ibo  piaioiiff  2.  Dasgerfizld  v.  Wilbt.  E.  T.  1802.  N.  P.  4  Eap.  159. 

«al   and  *  ^' '"   '''^  ptMeatment  of  a  bill  at  a  panieqiar  place,  see  ante  div.  PreMDtai«nt  far 

tbe'cooai      Pajmenl. 

deralioa  ^  "^^^  caies  already  abridged,  ante,  biiTO  niflieientl;  abown  Ihol  where  there  is  a  pri«i- 

ean  he  pro  'T  between  the  pnrty  oning  and  being  aned.  the  fonner  inny  reeoTerthe  eoniidarilian  paaa- 
ved.t  '"i  Itetween  him  and  the  latter; it  a  ia  RaBh  caiea,  thererore,  prudent,  and  iilwayi  adoplrd 

in  practice,  to  insert  caunti  in  (he  declaration  npptic.iblo  (o  each  conaiderBtiini;  bul  whera 
therein  no  privity  eiining  between  the  plnintifl'and  dercnddnt,  and  no  cxprsM  promise  to 
pay  the  amount  can  be  proved,  or  where  (he  panjr  ia  didcharged  by  en  alteration  ia  the  bill 
or  no(e,  or  by  the  lacbea  ofttia  bolder,  ll»  platulilf  will  he  precluded  from  recovering  on 
the  common  coaota. 

i  Or  the  fiital  cnnaeqDODcee  of  a  vnriiince  mny  be  avoided  by  the  inlrodnction  of  anch 
coDnla,  for  aa  acceplaoce  19  an  epprnpriation  nf  (he  money  upecitiDd  in  (he  inatromont  (o 
the  uie  of  Ihe  pnyeo  or  holder;  ii  is  in  effect  an  HciinDwIadgirtent  by  (he  acceptor  (bat  he 
haa  received  from  the  drawer  anch  n  antn  nn  BccoDn(  oflhe  holder;  aee  S  T.  R.  182;  or  in 
an  aetioi  againat  the  maker  ufn  ni(e.  (he  note  ilscif  ii  evidencs  as  between  Ihe  payee  and 
maker  of  money  leat,  and  ia  admiuible  na  a  paper  or  wriliog  to  piOTO  tba  defaadant'i  [•- 
ceipt  of  aa  much  money  fioui  (h*  plainUff: 


■k 


the  declai 
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The  declaration  contained  a  count  upon  a  nnte  made  by  the  defendant  par-  Bat  to  wna 
able  tothe  plainliT,  and  the  money  coitnla.     At  the  trial  the, note  was  staled  •>'•,""• 
to  be  lost,  but  no  evidence  of  tlie   fact  waa  offi;red.      It  was  proved,  however,  P'"""'"  to 
tbat  on  the  money  being  demanded,  the  defendant  had  apologised  Tor  not  hav-  „|,ere  he 
ing  paid  money  on  account  of  the  note.     This  was  the  whole  of  the  plaioliff's  decUm  «» 
ca!>e;  and  he  contended  that  the  note  waa  only  evidence  of  the  consideTslion  ■  liiJl  or 
(which  waa  staled  to  have  been  monev  lent,)  and  that   he    might  abandon  the  nol«.  "n* 
note,  and  go  for  the  consideration.     But  Lord  Ellenborough  said,  that  aa  the  <'°<^  "<'.' 
note,  for  any  thing  that  appeared  in  Bvidpnce,  was  in  existence,  it  mi^hl  be  still  ^  ^^J^^    ' 
in  circulation,  so  that  the  defendant  might  be  subjected  twice  to  the  payment  proie  it  to 
ofthe  same  demand,  and  without  therefore  proving  the  note  lost,  the  plaintiS*  haia  bean 
waa  not  entitled  to  recover.      Nonauil.  'o^  or  •f« 

itrofad,  befora  he  oanresorl  tolha  gaaeral  coano. '  [  5-25  ] 

3.  HiOHMoBB  V.  PmviRosE.  E.  T.  1815.  K.  B.  5  M.  &,  S-  65.  An  acknow 

In  an  action  againatthe  acceptor  of  a  bill,  plaintifl  is  precluded  from  recov-  '^'."""j"? 
•ring  on  the  special  count,  because  of  a  variance;  but  he  proved  that  defend-  Z,^L  ^™ 
mnt  had  acknowledged  the  arceptance,  and  pleaded  inability  to  pay;  upon  the  f/ndant 
point   reaerved,  the  Court  held,  this  entitled    plaintilTto  a  verdict  OD  the  coUDt  will  eaabU 
for  (he  account  staled,  and  he  had  judgment  accordingly.  the  holdar 

4.  Wells  V.  Gmi.ivo.  H.  T.  1919,  C.  P.  8  Taunt.  737;  S.  C.  3  Moore.  79;  "'"""'ill  to 

S.  C.  not  S.  P.  4.  M.iore.  78;   S.  C.  1  B.  &.  B.  447.  MTwont 

The  plainliiT  in  thi:j  case  having  failed  on  his  count  on  a  nolo,  endeavoured  f^^  ^^  ^^ 
to  resort  to  the  msney  cou  nts,  and  offered  to  give  the  note  in  evidence;  but  it  conniilat- 
being  proved  tbat  the  defendant  put  his  name  to  the  note,  merely  aa  a  surety  ad. 
for  hill  co-makers,  and  that  no  cooslderatioa  had  passed  to  him  thereon;  the  But  ifa 
Courtsaid,  that  a  bon-tfide  debt,  on  the   part  of  the  defendant,  was   essential  "'"■  " 
to  entitle  the  plainliTto  a  remedy  on  the  money  counts.     A  rule  nwi  to  enter  ^*ity"hj' 
a  noO'Suit  was  therefore  made  absolute.  nukar  ia 

5.  DiLLoy  v.  RiMMEit.  M  T.  1822.  C.  P- 7  M)ore.  417;  S   C.  iBing.lOO.     coi  li«bla- 
^  It  appeared  in  this  case,  that  (he  defendant  having   accppted   a   bill  of  ex- on  the  mo 
change,  drawn  by  A.  B.,  the  same  was  indorsed  to  the   pininlills,  and  was  dis-  "y  """"•.r 
honoured  when  due.     The  defendant   being  ihrealened  with   proceedings   I*/ [jif  j^iCjl'"' 
the  plaintiTs  accepted  another  bill,  drawn  by  A  B.  for  the  amount  of  the  for-  coma 
mer  bill,  and  the  incident  ex|)ences,  and  interest,  and   executed   a  warrant  ofqaenceor 
Bllorney  to  secure  the  samR  sum,  and  agreed  to  pay  the  eifpenses  of  the  said  toy  viri  ' 
trarrant  of  attorney.     The  former  bill  was  retained  by  the  plaintifTs'  attorney.  '""  '"  *"■' 
The  aecond  was,  when  du",  discharged.      On   the  defendant  refusing  to  pay  J^""' "" 
the  costs  of  the  warrant  of  attnrncy,  amounting  In  '21.   i'-2s.   (id,,  the   present  whfia  i. 
action  was  brought  on  the  former  bill,  and  the   mnncv  counts  were  fiiund   for  aecond  bill 
the  above  Bxpencea.      The  jury  havinj;  found  ppnerally  fur  the   plainlifls,  the  oraichaa^^ 
defendant's  counsel  obtained  a  rule  nr.ti  to  enter  the  verdict   on  the   money  waa  aubiti 
counts  under  the  statute  39  4  40  Geo.  3.  104.  s.  12.  in  order  to  deprive  the  "■"^'"''rj 
plaintiffs  of  their  costs.     The  Court  said,  that  as  the  second  bill  had  been  J J^'^'^ 
satisfied,  the  present  action  should  not  have  been  brought  on  the  former  bill,  meaitopay 
and  they  made  the  rule  absohitc.  iha  aipaa 
eel  ora  warrant  aralloroey,  and  i he  finl  bill  w us  retained  by  the  credilor,  who  broD|bt 

obtaine't  a  genenil  verdict,  iha  Cneri  allnnri-d  the  vcrdiet  tube  anleriid  on  Ihe  money  coniila,  '^*'^  Court 
wilti  a  ansgeslion  to  deprive  the  plainlif  «r  h>9  cosLi.  *«"  "rwd. 

(/}   (^  o'jiaining  Uare  to  in^p.d  a  ropy  of  n  b-ll  or  ttole.  Tion  ?h  t" 


.  Ad.\ms  v.  the  Duke  of  GaiFro-*.  M.  T.  lUil.  Es,  Bunb.  244- 


Ibe  pliintiS' 


This  was  an  action  brought  by  the  indorsee  of  a  proniipsory  nnte,  payable  ehonid  al 
to  A.,  or  order;  and  it  was  moved  before  the  trial,  on  behalf  of  the  defendant  low  ■  bill 
that  the  plointifT  m'glit  produce  the  note,  and  knve  it  with  hi*  attorney,  in  "r  noia  m. 
order  to  be  inspected  by  the  defendant,  his  attorney,  Etc.  on  a  suggestion  that  ?  k''*!?' 
the  Dote  was  forged;  and  it  was  insisted  for  the  defendant,  that  since  even  a  jefgnj^Q, 
bond,  upon  such  mition,  might  be  produced,  much  more  m'ght  a  npte;  but  it  r  g.^S  1 
was  answered  by  the  counsel  for  the  plDinlifT,  and  by  the  CouK,  that  though  to  aacer 
a  bood  might  be  produced,  being  under  hand  and  aeal,  yet  that  it  was  upon  tain  who 
thif  resaoa,  that  the  claintiff  declares  upon  it  with  a pv/ct-ltn  cur.;  yet  there tbw  it  baa 
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BILLS  AM)  XOTESl— fw  i  *j  ^  n  ty  Jdw*  ^. 

■9  iM  DMtaBCC  thai  in  this,  fir  wnrh  »  case,  a  pbirtiff  was  «Tcr  oUtged  to  pr»- 
da^e  e*id«Dee  of  what  e  the  r.-and^itoo  of  his  actioa;  and  tbe  Malirte  S  &.  4 
Anne.  can.  9.  roake^  no  di  'vrentre  between  t:te«e  antes  and  idIuhI  bills  of  ex- 
chance,  b'lt  in  the  p>i(U  •>•'  nl^aii^iv:  and  tiiere  is  no  btstance  frooi  the  Htatola 
'wjicb  m  2^1  hnve  oii'^n  hio^^ned  tiiat  ever  sorb  a  ntotMO  was  made  or 
granted;  nor  before  that  satote,  Itkai  ever  a  bill  of  exchange  was  prodnced 
apno  sorb  (notion. 

3-  THREi^iLkT.  WtuTEa.  H.  T.  Is:::?.  C.  P.  7  Moore.  559;  S.  C.  1 
Ktaz.  161. 
A  rule  ■>•!  was  obtained  in  ihiv  caii<e  to  show  canse  whj  tbe  defendant 
iT"^  should  nnt  be  cooipelled  to  piottarc  certain  l>i!U  of  exchange,  in  order  to  Iho 
Im-  tbe  pro  plainti^s  in-pFction  of  them,  ar.d  ihat  he  iDi?Kt  take  copies  (hereof.  The  affi- 
daetioB  by  davit  on  wliich  the  app'ication  waf  froun-^rd.  charged,  but  did  not  specify, 
tba  defcod  fraud  in  the  defendants  ivi^^^e^^rion  oflhe  biitj.  and^iledged  that  the  bills  were 
ui  oTeer  nn-iatiified.  Counter  affidant^  were  put  in,  whirh  directlr  denied  any  fraad, 
•Jj^ll**  "and staled  (hat  the  bilU  were  -nii-.ied.  Dallas,  C.  J.  said,  thai  cases  of  thn 
wu  J^ia  na'ure  must  rest  in  the  di^reit-m  of  the  Court;  and  that  thongfa  applications 
cd  bf  iha  of  a  like  general  nature  had  b(-en  eranted.to  prevent  a  resort  to  equity,  it 
ptaintifr.oa  was  inexpodk-nt  to  continue  the  practice.  He  adverted  to  the  arguments 
»■■*''"'' oflered  for  the  defendant,  that  such  apiiliratiooa  could  not  succeed  where  tStt 
eainiBg  pognesaion  of  the  bill  formed  the  onl*  defen  •  ,  and  di^inguisbed  cases  where 
'"?.  ^1^  the  interest  of  the  parties  was  cr]ital.  from  the  present,  in  which  it  was  adverse. 
CuJrtiit  And  his  opinion  was,  that  as  fraud  htxd  been  geocrailv  alleged,  and  as  gene- 
cku^cd ibc rally  denied,  the  refutation  was  aquivalcnt  lo  ibe  charge;  and  (hat  particutsr 
rale.*         instances  of  fraud  should  have  been  sworn  to. — Rule  discharged. 

It')    Of  Ihi  pTt'cnla-x.  of  <l-  ,inn!l. 
Towiable  Wide  ».  BcisJEr.  E.  T.  180i.  >'.  P.  4-  Esp.  7. 

to  t»iil°"  "^"^  "'  ""  action  upon  a  promissory  note.  The  plainti*!'  in  his  particulars 
biniaeirof  **'"  demand,  had  described  the  action  lo  haTe  been  brought  for  the  recovery  of 
tbe  com  (he  amount  of  a  nole  for  a  1'»f.  with  the  interest.  The  note  had  been  impro- 
[  527  ^  perly  stamped,  and  the  piaiDlifT  proposed  lo  avail  himself  of  the  commoa 
maacoanu  counts,  liul  Lord  Kenyon  ruled,  that  as  the  particulars  were  intended  ta 
hit  putica  apprize  (he  opposite  partv  of  what  be  is  to  come  prepared  to  pay,  the  plaintifT 
lr"l™hi. '"'"'  ''*  '*"""''  ^y  '*'  °^  particulars  are  of  no  use.  His  I-ordahip  added,  1 
inwotioQ  to  *'"*'*'  »*8i8t  the  pIsinlifT  if  I  could;  but  the  defendant,  having  come  pre- 
rcwrt  M  pared  to  meet  one  demand,  must  not  be  called  upon  (o  meet  another.— 
tlMBbt        Flainliff  nonsuited. 

[k)   Ofilmfng  proc'dincr*  on  paipnfTitnf  dtbl  mid  rotfs. 
,       1,  Smith  r.   Woodcock.  E-  T.    1793.  K.  B-  4.  T.  R.  691.  S.  P.  Goldikq 
^"*^II  T.G-i^cE.  H.  T.    ITC'J,  C.  P.  2  Bl.  Rep.  749. 

t?Iuy«d>  "^^  ^"^^^'"'^'^  hill  of  exchange  brought  separate  actions  against  the  accep- 
niiMi  iHb  'or,  the  drawer  and  indoracrs.  The  drawer  and  one  of  the  indorsers  moved 
indoner  that  all  proceedings  might  be  staid  against  them  upon  payment  of  the  amount 
mpoD  p»j  of  the  bill  of  cogis  of  tbeao  two  actions  which  wasopp^edon  the  ground  that 
?""'»'"^'"the  costs  of  the  other  action  should  be  discharged  also.  Sed  per  Ciir. 
eoit«ofih»t"  ^''**  '*  ""'^  necessary  when  the  applicaliin  for  slaying  the  proceeditkgB 
action,  hut  comes  from  the  acceptor,  who  is  the  original  defaulter,  and  against  whom  all 
■gaioitthe  the  costs  occasioned  by  his  default  may  be  recovered." 

•coeplor  oa  •  Bm  in  practice  it  is  nsanl,  if  a  tpedal  ground  be  1»id,  M  ibiil  llie  Jefendjnt  hai  no 
ly  oa  pay  cop;  of  Ibe  in ilrDmeni,  or  that  JL  bin  been  long  over  dot,  or  th»l  he  has  n-saon  lo  doobt 
"*""*  r  I  ibo  genoinenoss  of  ihesigniilntB,  Tor  (be  Court  oil  nmlion.or  a  jodge  on  ■■niinoni  lo  make 
coitl  of  the  an  order  for  Iha  delivery  of  a  copy  ofit  lo  Ihe  dr-fetiilaiit  or  hU  allorncj,  and  ihal  all  pro- 
aavaral  ac  teedingi  in  llie  action  lio  in  the  ineanlimo  st.ived;  bat  lhe.'e  applicitiaaa  mill  not  be  eon- 
tionj.  ceded  whera  iha  iniendcrl  dLfdnce.  u  ono  niorelj  of  a    lecbnicil  oiturs,  or  to  enable  tha 

derendani  lo  pland  in  Hbaieineutj  2  U,  &  R.  41Dita  object  to  the  aa&cumcj  of  Ibe  uantp. 
or  that  Ihe  bill  or  nolo  has  been  altered. 

t  Thuu^  it  h,-i«  been  since  holden,  lliat  if  a  bill  of  particulnra  apecifiea  the  tranuction 
□pon  whicli  ihc  pi .liu I i If  chillis  to  recover,  il  naed  net  specif;  ibe  technical  descriplion  of 
tha  rieht  which  resutli  lo  ihe  phinlifToul  of  ihe  Imnsnclion:  and  Heaih,  J.  said,  we  mBSt 
not  drjf«  pailies  to  special  plejdete  lo  dmw  their  bills  of  particulars;  Browa  v.  Hod^aon 
1  Taont,  190.  abrjilged  post,  "  Particulaif  of  Demand." 
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2.  WivoiTAM  T.  WiTHBR.  E.  T.  1721 .  K.  B.  1  Stra.   515.  Anfl  the 

.  The  plaiatifT  had  brought  separate  actions  upon  a  promisaory  note,  against  ?""°  ''"'*> 
the  maker  and  iadoraer,  and  obtained  judginnnt  in  both.  A  motion  was  made  o[,,,jng  ,j 
that  as  the  defendants  had  tendered  the  principal  on  one  and  the  costs  on  both,  ,o  ii,e  q,, 
no  execution  might  be  issued,  whi<.'h  the  Ciiurt  ordered   accordinirly.  ker  of  & 

3.  IIoDosos,  QF.BT.  ONE,  &.C.  V.  GuNN.  M.  T.  1332.  K.  B.  2  D.  &  R.  57.     ""Ib- 
A  rule  had  been  obtained  calling  upon  the   plainlifT  to  shotv  cause  why  all  '"'^  ''°'' 
proceedings  in  thia  action  should  not  be  stayed,  without  payment  of  coats  ofijgpj^™ 
■everal  other  actions,  which  were   depending   on  the   gnnio   bill  of  exchange. , ball  not 
It  appeared  that  separate  actions  had  been  commenced  ngainst  alt  the  parties  be  ■tajnl 
to  B  bill  of  exchange.- after  the  defendant,  as  acceptor,  had  olTered  to  pay  the  in  an  octioa 
bill,  but  not  the  casta.     Per  Cur.      Il  sometimes  comes   to'the   knowledge  of  ■«*'"" '•'■ 
Ihe  Court,  that  these  actions  are   brought  merely  for  the   sake   of  increasing  "''i^|f'''f 
the  costs.     The  Court  has  a  discretion,  and  it  will  be  exercised  for  Ihe  benefit    r  ^^8  1 
of  the  acceptor  or  drawers.     The  rule  for  making  the  acceptor  pay  all  the  cSnnm,  bn( 
costs,  applies  only  where  the  actions  are  commenced  before  an  oSer  to  pay.  upoa  iha 

— Rule  absolute.  paymenl  of 

ea>l«  of  other  ■ctions  bra Dghl  on  (be  umablll  ■gaiailothor  parlies,  iloea  aol  apply  to  sctioni 
commenced  iner  an  o9er  la  puj-'  Where  aa 

4.  Stbbl  v.  Bradpield.  H.  T.  I8I2.  C.  P-  4  Taunt.  227.  indonw 

The  note  open  which  this  action  was  brought  had  the  following  memorandum  ^^"^  '^** 
indorsed  on  it  by  tbo  plaintiff;  "  I  do  hereby  agree  that   if  the  interest  is  duly  "'  ^  "P" 
paid,  'il.  tO»,  at  the  end  of  sis  montha,  and  2i.   10*.  on  the  25ih  December,  "nhe^'nto 
during  my  life,  then  the  note  shall  be  given  up."     Default  was  made  in  one  ofraei  waa 
the  half-yearly  payments;   and  on  application  to  slay  proceedings  upon  pay- paid  on  «ii 
ment  of  arrears  of  interest  and  costs,  the  Court  said;  repeated  applications  r"'*ieil 
hare  been  made  to  restrain  executions  levied,  as  alleged,  contrary,  to  the  p^J"- onr 
agreement  of  the  parties;  and  upon  showing  cause,  it  hni  appeared  that  there  ^'],'^,  \t{e'^ 
baa  been  a  failure  in  payment  of  the   instalments,  and  [he  rnks  have   been  the  nais' 
discharged.     See  (lowlett  v.  Hanforth,  3  BL    Rep.  958;  Leveridge  v.  Forty  ihould  be' 
1  M.  &.S.  706.  given  op.' 

.   (i)  Pleeu.f     See  post,  tit.  Limitations,  statute  of.  ^•'f""  '»'■ 

I.  Haii.  t.  S.M1TH.  E.  T.   1823.  K.  B.  2  D.  &.  R.  584;  S.  C.  1  B.  ^  C.  407.  '^J^^ 
This  waa  an  action  against  A.  B.  as  the  maker  of  promissory  notes,  begin-  payment 
Hag  "I  promise  to  pay,"  &c.,  and  signed  aa  follows;    "For  A.  B.,  C.  D.  orihoiDt* 
and  E.  F."  rwl.  the 

Signed  "  A.  B."  ^'""^  "'»• 

A-  B.  pleaded  io  abatement  the  non  joinder  of  C.  D.  and  E.  F.,  nCho  were  ™°^^ 
Lis  CO-  partners  at  the  ti  me  of  making  the  note.  To  this  there  waa  a  replica-  ia„  „„  ib^ 
tiou,  traversing  the  plea  on  which  issue  was  joined.     A  verdict  had  been  pejmeat  of 

t;iven  fiir  the  plaintiff,  subject  to  the  opinion  of  the  Court  as  to  the  several  it- 
iabihtr  of  the  defendant. 

Cases  cited  for  plaintiff     March  v  Ward,  Peake,  N.  P.  C.  130;  Clark  t.  *  J**'"* 
Blackstock,  Holt.  N.  P.  C.  474;  Galway  v.  Malhew,   1  Campb.  403;  Sayer"!"  7""°* 
w.  Clayton,  1  Lutw.  696.         Cases  cited  for  defendant.      Galway  v.  Mathew,  P|," -oiHj^ 
I  Campb.  403'   Pei-  Car,  The  cases  of  March  v.  Ward,  and  Clark  v.  tlack-of  hiseo- 
■tock,  decide  that  where  the  parly  uses  tbo   pronoun  "1,"  a  several  obligation  partiieni,  ia 
ia  thrown  upon  all  the  parties  who  sign  (he  note;  a  fortiori,  A.  B'  who   is  the  ""  ■ciiao 
person  actually  making  the  promise  ia  severally  liable.      Postca  to  the  plaintiff'"'.  '  P''" 
See  1  Sh.  76;  2  id.  819;   Coivp.  832;   I  Burr.  333;  5  id.  251  I;  Com.  dig.  lit.  "J™"^ 
Obligation  F,  G;  2  81- Rep.  947;  1  Saund,29I.  b.  n.  (4)  I  Esp.  134.  2  Cam.  gi„ninj«i 
308.  prom  lie, 

*  Or  afler  an  aceeptor  bu  sslTared  jarljmsnt    by  defuall;  for  in  Ihst.ctiae,  he  can  oolv  !>,^'     .     - 
beeharged  wilbthoco«9ofihe    pinicul-ir  aclion    against  himielf;  snd   if  in    an    "■=»'<>"  Idro,  him 
•gaJDM  iheaceeplor  an  Bltrichineiil  be    eblaiaed  againat  iha  aberia"  for  not  l"!"!!!"* 'H  "i"  ,o|f  jnd 
bodr.  ih'e  ahenlr  may  ba  relensed  on  payment  of  the  eoats.  of  that  auit    onlr;  the  Kina  t.       ..,_  _ 
Bb.riJ.fL..d.r,2ll,  tA.  192.  I.  !      ,„„„. 

t  To  ■cliooa  upon  bill*  and  notes,  llie  derendonl  maj  plead  any  mattorin  diwhaiga  thai 
weald  be  aTailabla  in  an  aciioti  upon  any  other  simple  ceDtiact,  ae  ibal  Ihe  plainliif  ia  an 
•atlaw,  alien  enemy,  bankrnpt,  lie-   or  that  the  defeudant  ii   eiempi  from  beiag  ened,  or 

Vol.  IV.  4a 
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36t  BILLS  AND  NOTES.— BenwAf  upon  iy  Action. 

r  MS  J  2.  S'wiTH  T.  JosEB.  M.  T.  1823.  K.  B,  3  D  &.  R,  621. 

Tno  omM  A  plea  to  aaaum^jsif  on  a  prornissnry  note,  "  that  dercndanl  did  (tot  nnder-  . 
■ion  or ths  (altc,"  omilling  the  mordu  "  nr  promise  in  moiiner  and  form,"  concluded  to 
nraiiite  "  ""^  country.  Plaintiir  signed  judgment  as  (b.-  want  of  a  plea.  On  rule  m» 
in  I  plus  obtained  to  set  it  aside,  the  Court  held  (hnt  the  plea  was  not  so  unintelligihle 
nogativinj  as  lo  authorise  the  signing  of  the  judgment,  but  ibey  made  the  role  absolute 
the  taci,       without  coHta. 

thut  the  da  3_  Hume  y.  Peploe.  IL  T.  1807.  K.  E.  8  East.  168. 

nJIfcrwok  '^°  ""  '"^''''"  ''?  "'^  itidorsee  against  (he  acceptor  of  a  bill  of  exchange,  it* 
la  inT  a  defendant  pleaded,  that  after  the  enpiration  of  (he  time  appointed  for  the  pay-- 
pramiHorj  ment  of  the  bill,  and  before  action  brought,  he,  the  defendant,  tendered  thv 
notn,  ii  not  lEAo/e  money  then  due,  owing,  or  payable  to  the  plainiirf,  in  respect  of  the  bilf, 
M  fawl  n*  ^^;th  interest  from  the  time  of  the  default  in  respect  of  the  damaga  siHtaineil 
nUin'i'ffw  ''^  '^^  plnintift,  by  reason  of  the  non-performance  of  the  promise;  and  (hat  W 
•lan  i'qdn  always,  Jrom  Ihe  fimt  pf  making  the  lender,  had  been  and  slill  was  ready  to 
tnanl  »  Ibrpay,  &c.  On  demurrer,  the  plea  was  holilcn  bad.  Lord  EllenboroHgh,  C.  J. 
wtntofa  observing,  that  in  Giles  V.  Hartist  [1  Ld.  Raym.  254.)  it  was  expressly  dect" 
pl«a-  ded  that  an  averment  of  (oti/ (fmps  pri»(  was  necessary  in  a  plea  of  tender  ; 

and  that  it  was  one  of  those  landmarks  in  pleading  which  eugbt  not  lobe  de— 
*  Vj^  "'"  parted  fronH  that  the  defendant  had  been  guilty  of  a  neglect  in  noo-pi^Bmrt 
afl^"ba  *  °^  money  at  a  certain  day,  upon  which  a  canae  of  action  had  arisen  to  th«: 
diTofpRy  plaintilT,  and  that  it  was  no  answer  to  sliow  Ibat  at  a  day  subsequent  be  was. 
Riaoior*  ready  to  have  paid  it,  unless  he  were  nltritys  ready  to  have  paid  it  from  tho. 
bill  of  ei  time  it  bad  first  become  due — Judgment  for  plaintiT.  See  Fort,  376, 
ehiiD|a,  ul    ihcmnh  herore  aclion  braaghl,  ia  not  psoi,  ocHivuhstBiding  it  aier  that  the  iim  lendand  mmm 

Iha  whole  moiiBj  Ihsn  paj.iblo  lo  Iha  plainUif,  in  le.pecl  of  ih"  Mil  with  iolveat. 
K^'lr'f    d  ^-   H^CKMtAw  V.  Cj-erkc.  M   T.  IGriG,  K.  B,  5  Mod.  Hep.  314. 

■n*  BBva'n  "*"  "'"''<"'  ""  '^'^  ^^^^  '"^^  brought  upon  a  hill  of  c.whange,  to  which  th« 
bond  in  dit  defendant  pleaded,  that  aOer  the  aeccptnnce  of  the  bill,  he  gave  a  bond  in  dis— 
Gbnrga  uF  charge  fhefeof.  Upon  demurrer  to  this  plea,  it  was  elijected,  that  it  Mnount— 
lbs  bill  i*  ed  to  the  general  issue;  for  the  debt,  upon  the  hill  being  eitinsuished  by  the 
bad,  fur  it  hond,  the  defendant  ought  lo  have  pleaded  iv>n-aimmp»it,  to  iave  gives  iho 
ihe'ae'necal  '***"'^  '"  *"''^*'"^^;  """^  '^"^  Court  seemed  of  tliat  otiinion,  but,  bj  consent,  th» 
iHaa  defendant  pleaded  the  general  issue. 

5.  MoiiORiDGE  V.  Jo.NEs.  M.  T.  IStl.K,  B.  14  East.  486;  S.  C.  3  Campb, 
Iiiinoaa  N.  P.  C.  38. 

■war  lo  aa  A.  and  B.  entered  into  an  agreement  for  the  sale  of  the  lease  of  a  honsav 
action  on  B.  was  let  into  posBcsaion,  and  accepted  a  bill  for  the  purchase  money.  In 
t'  b  ^^  aclion  brought  by  A.  against  B.  for  non-pavmcnt  of  the  bill,  it  was  holden 
'  wi«  'ive'n ''"''  ^-  '^""''^  ""*  defend  the  action  by  provinglhat  A.  had  refused  lo  eiecnlw 
^^^°'^^,- an  BSS'gnment  of  tbe  lease,  but  that  B  must  bring  a  cross  aclion  or  go  into 
daration  of  equity  for  a  specific  performance.  Lord  EUenbnrough,  before  whom  thtt 
a  jeaae  lo  cause  was  tried,  observing,  that  (here  was  originally  an  ample  compensalioa 
be  axBcut  for  the  bill,  and  ihat  it  had  not  completely  failed,  as  the  defendant  had  continu- 
•d  bj^B  ej  ;„  possession  of  the  premises,  and  ibat  the  sum  to  be  allowed  for  such  fail- 
'  aod  oriet  °^^  "''^  matter  not  of  mere  calculation,  but  of  unliquidated  damages.  Aver- 
ting iha  de  •''<''  ^^"^  accordingly  given  for  plainiiir.  A  motion  was  made  for  a  new  trial; 
TcndADt  in  but  the  Court  thought  iho  verdict  right,  and  Ihat  defendant  must  resort  to  his 
to  powei  remedy  on  the  agreement,  if  plaintilf  persisted  in  refusing  to  execute  the  lease. 
■ioDoftho  Rule  refused. 

P;r"|^'  ij)  J„tfgmrnt  hy  (ttfa«ll,  tind  rffe,-enet  lo  compttU. 

plaintiflTiad  '■  Anos.  H.  T.  1770.  C.  P.  3  Wila.  155;  S.  C,  2  Blac.  748.  by  name  of 
rafuaed  10  (hat  ha  ii  diachargEd  by  an  inrnWent  net,  banhrnplcv.  award  and  aatlarielioD,  arbltreniant, 
Kacnie  the  rrlanM,  judgment  tecavereU,  tender,  Bet-off,  &c.  The  form  of  the  geaecal  iwuie  ofcoaiM 
'•IM-  depend*  npon  wh.^iher  the  aclion  be  debt  or  aiiuwp'it;  in  Iha  furmer  il  ihoald    ba    nil 

debt  in  iha  latlar  nan  attamptit,     Aa  the  elatnle  of  jiiiiilationi  only    operates  from  iIm 

time  when  Iha  bill  or  aolebecotnea  dDe,and  not  from  the  date.      1  H.  Bl.  GBl;  Caiih.  S; 

I  Tannl.  STC;  W,  Jonei  194;  Godb.  437;   12  Mod. -444;  2  Blarh.  2SS;  po^  tit.  limila' 

tlona,  ilatDtB  of;  Iha  plea  when  the  inalrnment  ii  piyabla  after  data  ii,  attie  fWn  accrtvU 

■nd  not,  «on  wttunjMif  vnfra  ttx  arauM;  10  Hod.  294. 


.ds.Gooi^Ic 


BILLS  AND  N<yti:&— Payee  agMMt^ctplor  or  Maker  ^.  «' 

SitbwDXN  V.  TaoHis.    S.  P.   Bekiii  v.  Li.ndbbll.  H.  T.    1741.  K.  B.  3 
Stra.  1149.  aufTe.ing 

On  a  rule  to  showcnuae  why  a  writ  of  inquiry,  eseculed  nfter  judgmeiit  '>)'{,"  5"J-*u|i 
default  in  «n  aclion  oa  a  nota,  should  not  he  set  aside,  b«cau3<;  jhe  note  ^aSodoiii,  vli» 
merely  produced  and  not  proved;  the  Court  Esld,  upon  Bul.erinrr  a  judgment  valiitii}' of 
by  derault  in  an  aclion  upon  a  bill  or  note,  the  Mitn  due  (hereon  is  adinilled,  ibs  iustra 
and  need  not  be  proved  upoo  the  execution  of  the  writ  of  inquiry. — jRule  ■»•>■>>■ 
discharged, 

S.  Ei.Li  r.  WiLL.  T.  T.  1746.  C.  P.IBnmes.  234.  S.  P.  Billem  v.  Bowles.  ^°"""Y 
H.  T.  1745.  C.  P.  BarDea.  233.  on.,"«'.» 

On  a  rule  to  show  cause  why  an  inquisition  taken   on  a  writ  of  inquiry  ofing  wbut 
damages  ahoald  not  be  set  aside,  for  want  of  plaintifTs  provipg   a  promissory  wai  duu  af 
Dote,  it   was  insisted,  before  the  sherilT,  tbnt  (he  note  was  admitled  by  the  de-iorjndg 
ieadant's  suffering  judgment;  and  the  jury  found  for  the  sum  mentioned  in  the  j't"']  ' 
note,  without  any  proof,  which  was  hoiden  iinwarranlnble  — Rule  absolute.      .    "  f'"? 
3.  Shepherd  V.  Charter.  E.  T.  1791,  K.  B.  4  T.  R.275.  iaqoiry. 

In  an  action  on  a  bill  of  exchange,  (he  defendant  having  Bu''erpd  judgment 
liy  default,  ihe  plaintiH  obtained  a  rule  to  stiow  cause  why  it  should  not  be  re-  Bui  now  af 
ferred  to  the  masler,  lo  compute  principal  and  interest.     On  showing  cause,  )er  judg 
(he  rule  was  opposed,  on  (he  ground  that  the  reference  in  such  a  case  was  ir-  """^  'jy  ^* 
regular.      Sfd  per  Cur.   It  is  the   practice,  in   actions  upon  bills  and  notes,  to  H'.lj^'n '"„" 
l«fer  it  to  the  master,  to  see  what  is  due  for  principal  and  interest,  without  exe-  ^m  Jq  ^_ 
CHling  a  writ  of  inquiry;  for  the  quantum  of  damages  depending  on  figureiB.; 
may  as  well  be  ascertained  before  the  master,  as  by  the  intervention  of  a  jury. 
— Rule  absolute. 

4.  Andrew*  V.  Ulake.  M.  T.  1790  C.  P.  1  H.  Tl.  529.  [  631  ] 

After  judgment  by  default,  in  an  action  on  a  bill  of  e.Tchange,  the  platntiTOr  C.  P.; 
obtained  a  rule  to  show  cause  why  it  should  not  be  referred  to  the  prothonotary 
to  ascertain  the  principal  and  interest,  and  (hereby  dispense  with  a  writ  of  in- 
4|uiry.     It  was  opposed  on  Che  ground  that  the  intervention  of  n  jury  was  ne- 
cessary in  aH  cRsea  where  the  debt  really  due  did  not  appeur  on  (he  face  of*^  ""  " 
the  dedaratioR.  C*'*i       11 

S;dpinr  Car,     Here  the  amount  appears  on  the  lace  of  the  bill,  and  the  in-^^fg, ;,  (^ 
lerest  can  be  exactly  calculated. — Rule  absolute.  tha  nmster 

RisHLsiOH  V.  Salmos.  T.  T,  1789.  C.  P.  1  H.  Bl.  2-j2.  S.  P.  Shrphebd  t.  or  prdiho 
Chartbr.  E.  T.  1791.  K.  B,  4  T,  R.  273.  S.  P.  Lonomi.v  v.  Fenn.  H.  »oiarj  lo 
T.  1791.  C.  P.  1  H.Fl.Ml.  whti'bldga 

The  defendant  suffered  judgment  by  default  in  an  aclion  on  a  promisory  f^^  prinai 
note.     On  applica(ion  for  a  rule  lo  shoiv  cause  why  it  should  not  be  referred  p,|_  jnis 
to  the  prolhonolary  to  ascertain  (he  damages,  interests,  and  costs,  the  Court  iv*t,  d.ima 
made  the  rule  absolule.  se>>  'ud 

6,  BiOGa  V.  STEw.iRT.  E.  T.  1817    Es.  4  Price.  134.  <:»«•■ 
<hi  a  rule  to  show  cause  why,  in  an  action  on  n  promissory  note,  it  should  ... 

■ot  be  referred  to  the  master  to  compute  principal  and  interest,  and  why  the  ^     '    |- 
plaintiflT  should  not  sign  final  judgment  without  the  executing  a  writ  of  io-  dcliaqger 
quiry,  the  Court  made  the  rule  absolute.  hnte  adopi 

7.  JtRROLD  V.  RoWB.  M.  T.  1820.  Ex.  8  Price.  532.  ed  tho 
An  application  for  a  rule  to  compute  interest  and  costs  on  a  sum  recovered  ■?■"•  P™" 

by  rardicl  in  an  action  nn  bills  of  exchange,  was  supported  bvan  nfiidnvit  that''"' 
the  plainti.Thad  been  delayed  by  every  possible  expedi«nt  and  proceeding  fofj      ,       . 
two  years  and  a  half,  and  circums'onbes  were  staled  which  made  out  a,  case  gg^^g  „( 
of  unparalled  delay  and  vp.idtinn :  by  which  (he  plaintiT  had  been  put  to  aflii-isiiow 
•spenae  in  cost^  to  upwards  of  iOOOl.     However,  under  these  circumstances, delayi 
the  Court  refused  (he  rule. 

8,  Chilto.v  v.  H*rbor:^.  T.  T.  1792.  Ex.  1  Ans;r  249. 
After  judgment  by  default  in  an  action  on  a  bill  of  exchange,  a  motion  wnsThaoghit 
made  that  it  might  be  referred  to  the  mn'ster  to  compute  principal  and  interest,  j"?"     ' 
instead  of  going  to  a  writ  of  inquiry.     Upon  it  being  slated  to  be  Ihe  practice       ""'' 
•f  tha  other  Courts,  the  Court  granted  a  tu)»  to  show  cause,  observing,  that 
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9CS  BILLS  AND  KOTES.— Jt*n^tTM&f  acfMiL 

[  692  I  tlirr  Ihooaht  ihe  practice  objectionable.  After  caose  Fhcnni,  tbe  Conrt  nid, 
Ani!  whrre  Ji  js  certainlv  desiiable  ihal  ihe  ssinr  praclw-r  ^b^.u!d  pTCTiS  in  sll  ibe  conni, 
j^rt  II.ICI  jjj,j  ji  j^  jIj^  ^^^^  of  cTeiT  crurt  lo  enrfcavoui  lo  keppil  so;  but  here  lh«t  nih 
iadxiuFDl  •*  ir.fluenced  by  sooUier  maxim,  br  «bicb  wr  arc  beld  to  use  ibe  gteitcrt  cw- 
bsd  becB  '"^  '■>  l-reaking  in  upon  tbe  ancient  estalilisfaed  practice  aod  nilea  of  lb* 
•igBcd.  iIm  couit;  iherefore  it  w  a  mfficient  ■nswer  to  the  present  applicaliaii  that  it  ia  onl 
pUniiffdi  DOW  tbe  practice  of  tbii  court,  wbelber  tfais  couH  roar  chose  (bribe  fnlare  t* 
cd  H  lb*  ^„  ii^^  practice,  is  a  diatinct  question.'— Rnle  dkcbarged. 
tkclirrt'  BtRGEa  T.  Gaec-i.  H, T.  1B13.  K.  R  IM.  *&a29. 

Mfercd  ■  lotcriocntoiT  judgment  in  an  action  on  a  bill  bad  been  signed  on  the  Sllh 
ntertact  of  Jsanary.  The  plaintilT  died  on  tbe  SOlb,  and  a  rale  to  compote  privcipil 
lAcompaie.  and  interest  was  ohiained  on  the  liral  of  FcbmarT-  It  was  conteitded,  thil 
as  these  proceedings  had  been  had  within  ibe  same  terni,  that  a  tart  Jiiciu 
^••^^^  '  ^"  uDnecessarr;  and  thai  when  final  jadgment  was  signed,  it  ahanM  rdaM 
™^^^^back  lo  Ihe  fir^  daj  of  Ihe  term. 
brouht  '"  ''''*  opinion  the  Court  coocurred,  and  the  rale  lo  conipnte  wM  made  *b- 

iberean,        Bolute. 

ibcCoart  10.  Eboitxt.  MEtsiTER.  M.  T.  18 1 4.  K.  B.  S  M.  &.  S.  38 1 . 

wit),  on  iba  Th^  acceptor  of  a  bill  of  exchange  desired  to  see  the  btD;  and  he  admitlel 
^odactMB  [he  acceptance,  and  prnmised  pavment.  He  sMfTered  jodement  bj  defiak; 
vwiGnlbT  "'"'  ''"^  '''''  barinf!  been  stolen  from  plainlifl~'s  altorney's  pocket,  and  oofidingl 
affidai-ii,  *>r  it  gained,  a  rule  niti  to  refer  it  to  ihe  matder  to  see  what  wasdae  forprin- 
reb:r  it  lo  cipsl  and  interest  upon  tbe  said  bill;  on  production  of  a  copr,  i'eri6ed  bj  if' 
tlw  mailer  fidavit  of  ihe  plaiatiJS^s  attorney,  and  no  cause  being  now  shown^  tbe  rale  *>i 
»  !«•"'»' made  absolute. 

Jt^^„.  1  L   OsBORXE  »,  Xo*n.  T.  T.  18U0.  K.  R.  8  T.  R.  681. 

Bat  tbs  pre  ^^^  declnraljon  contained  only  counts  for  goods  sold,  and  for  wort  and  i»^ 
ceding  deci  bour  done,  and  Ihe  common  money  counts.  On  judgment  by  dfraull.thfl 
■iDn*  do  DDL  plaintilT  obtained  a  rule  tiin  to  refer  it  to  the  master  to  compute  principal  aod 
•PPlj  ^  interest  on  two  notes;  and  in  support  of  the  role,  an  affidarit  wtb 'prodaceJ, 
IhaTaiitra  *  *'"''"8  '^^'  '''*  action  was  brought  to  recover  tbe  amount  of  these  notes,  ind 
nianl  i>  aol  *^°'  such  amount  was  recoverable  under  the  money  counts.  The  Court  how- 
■peciilly  ever,  said  that  the  rule  was  confined  to  cases  in  which  it  appeared  by  the  de- 
dw;lai«<l  claration  Ihnt  the  action  tvna  brought  on  the  nr>tea  or  bilU  —Kule  discharged. 
"";  12.   SI^v.vsELi.  V.  Mass. REESE.  M.  T.  1792.  K.  M.  5  T.  R-  81. 

lh«"7ir™t  ^°  *"  ""  °"  ""  «  t*'"  of  exchange  afler  default,  the  Court  refused  ,to  refer 
oa  siilr  ''  '**  ^^^  master,  because  it  was  a  bill  for  200f.  Irish  money,  on  ibe  ground 
beiKcr  that  ajury  ere  the  proper  judges  of  the  value  irf*  this  money.  SeeCro.J*c. 
tiiMd  by    617;  Cro.  Eliz.  536;  11  East.  633. 

•in7;"'f  13  NAfienT.SHNF.iDBa.  E.  T.  IdO,  K.  B.  12  East.  4M. 

tbe  bill  be  ^  j,j|j  „Qg  drawn  in  Scotland  upon,  and  accepted  by,  the  defeedaol  in  Etig- 
aient  ofra  '""''>  and  on  motion  lo  refer  it  to  the  master  to  compute  principal,  interests 
reign  mo  "nd  c-wts,  on  this  bill,  the  Court  was  prayed  to  direct  the  master  lo  allow  re- 
ney.  exchange;  but  ihlg  they  refused,  saying,  (hot  thev  would  not  refer  h  to  the 

I  5-33  ]  master  to  try  foreign  customs  and  facts,  but  only  to  cumpulo  what  was  due 
At  where     upon  the  bill  ilBclf. 

tbabiUwaididwn  m  Scalland  ind  ace  spied  ia  Englana,  ibc  Court  nsfowd  to  direct  tbe  nailer  w  com- 
pn(e  the  re-eicbaD|>a. 

14.  ftai-so.v  V,  SiiERinAv.  M.  T.  179?.  K.  B.  8  T.  R.S96.  S.  P.  BiaaoP*. 
So  the  Best.  M.  T.  1318.  K.  H.  2  Chit.  Rep.  233. 

ifa  »?«"  ^^  ■"  "*'*'*'"  **^  ''^''''  ""  ■  J"<*8"'e"'  recovered  in  an  action  oa  a  biU  of  ei- 
enceinao  '^^o'^C^i  ^^rnages  136^  application  was  made  for  a  rule  to  show  cause  vby  it 
Bciion  of  might  not  be  referred  to  (he  master  lo  compute  interest  on  the  judgment,  aad 
dahi  on  a  ascertain  the  daniu^os  sustained  by  (he  plainllT,  by  reason  of  the  deteaticii  of 
jadgment  ihe  deljt,  for  which  this  action  wns  brought.  But  the  Coiirt  refused  (he  rule, 
on  a  bJI.  being  of  opinion,  that  it  was  n  question  for  the  jury  to  say  whether  any  dsR>a- 
g  ges  bad  been  sustained  or  not. 

OMwno"  15-  DuFtROY  V.  JoHKSo^.  H.  T.  1793.  K.  B.  7  T.  R.  473.  S.  P.  HbiW- 
ia  the  decta  JoR.<<ao.v.  M.  T.  1 804.  K.  B.  2  Smith.  46.  o. 
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Af  wMpfil.     The  deeUration  contained  manj  counts,  one  of  which  was  on  a  r«tion  n  m 
bill;  to  that  there  ovaa  a  demurrer,  on  which  the  plnintiH  had  judgment;  to  the  ■<''''>  ■'■^ 
others  there  was  a  plea,  on  which  issue  was  joiued.     A  rule  nm  wes  obtained    '"  ?' *^ 
to  refer  it  en  the  master  to  compute  principal  and  interest,  and  costs  on  the  bill;  ,„  j^, 
■nd  on  ihowing  cause   against  this  rule,   it  was  urged  ihst  ihe  plaintiSI'  ought  count, aod 
eilhar  to  have  waited  for  the  result  of  the  trial  of  the  issue  on  the  other  counts  judgoieniii 
•r  to  have  entered  a  nolle pn>aeqtii  as  to  those  counts.     In  support  of  the  rule,  t!'V''V 
I^emming  v.   Langton,    I  Stra.  532.   was  cited;  and  the  Court  thought  that '!'■  Pj'"' 
case  dectaiveof  the  present,  and  made  the  rule  absolute.  See  Tidd's  practice,  q^^^  ^yi 
669.  refar  it  to 

tka  matter  to  ucertaia  what  is  dna  for  principal.  iDterait,  and  colli,  in  th&t  connr,  thoiwh      . 
ltMff«  ■•«  other  coanu  on  .rhich  tha  parlieism  at  iHiie.  iriaterJoeq 

16.  PococK  V.  CARPENTER.  T.  T.  1814.  K.  B.  3M.  &.  S.  109.  Gordon  v.  ""J  >'^ 
CoRBETT.  H.  T.  1806.  K.  B.  3  Smith.  Rep.  119.  S.  P.  Rumen  v.  Hi»- ^f,  „",' 
WARD.  E.  T.  1822.  K.  B.  5  B.  &.  A.  752;  S.  C.  1  D.  ^  B.  444.  ch.ngc  bs     ' 

Upon  a  question  arising  whether  a  rule  could  be  obtained  for  referring  a  bill  signed  in 
ot  oxchange  to  the  master  to  compute  principal  and  interest,  on  the  same  dar  '^^  ^-  ^ 
on  which  judgment  had  been  signed  for  went  of  a  plea  ;  Lord  £llcnborough  ""want  nt 
Mid,  where  interlocutory  judgment  is  signed  upon  demurrer,  the  pie inlifi' must  ^f^mM  be 
watt   for  his  rule   until  tlie  day  following  ;  since,  in  that  case,  the  day  upon  n*ntad  ob 
which  judgment  is  given  ia  granted  by  the  record  to  the  parties  ;  and  it  would  iha  umo 
Ve  incongruous  to  deprive  silher  of  them  of  a  part  of  the  day,  ader  the  whole  dsj>  far  ra 
of  it  has  been  already  granted  to  them;  but  where  interlocutory  judgment  is  ("iji"*  '^ 
ngned  for  want  of  a  plea,  as  in  the  present  case,  no  day  ia  given  ;  and  there*  „„J°,-b^( 
fan  it  seems  more  natural  that  judjrmcnt  should  be  entered  immediately.  )f  ^c^' 

indimant  be  giian  upao  demurrer,  the  jilainllS' mgtl  wail  Tor  hit  rule  until  the  day  followicv.     r   534  I 
n.   Fa»nek  v.  Wood.  E.  T.  lbI6.  MSS   K.  V.    I  Chit.  Rep.  466.  n.   S.  P.  inSh,  K 
LiLLERs  V.    LopTON.    H.  T.  1813.   MSS.  K.  U.  ibid.   S.  P.  Dawson  t,B- the  rale 
Sladforo.  ibid.  463.  tin  ind 

Qaose  was  now  shown  against  a  rule,  which  had  been  obtained  to  set  aside  ^"'^  '^*" 
a  judgment  on  a  promissory  note,  on  the  ground  that  there  had  been  no  service  cIi^'d  tia< 
of  the  rule  absolute  to  compute  principal  and  interest.     The  Court  said,  that  principal 
the  rule  nisi  and  the  rule  absolute  to  refer  to  the  master  must  both  be  served,  gad  inierM 
«nd  therennon  made  the  rule  for  setting  aside  ihc  judgment  absolure.  on  a  bill, 

18.  Flindt  v.  BioNEi.L.  M.  T.  ]815.  K.  B.  I  Chit.  Rep.  466.  n.  ■"""  hoih 

It  appeared   in  this  ease  (hat  the  service  of  a  rule  tUM  to  compute  principal  ^^  j'^nd 
and  interest  on  a  bill  of  exchange,  had  hei^n  made  on  one  of  two  defendants.  ^„j  '  ' 
Le  Blanc,  J.  said,  the  service  is  insuflicienl;  it  should  have  been  on  both  of  Aad  whar* 
tfaem.  thers  us 

tas  defMtdssla  in  so  action  on  a  bill.iervice  of  a  rale  to  compute  priocipat  asd  iutereit  on 
one  oftham  will  oot  suffice.  It  is  antfl 

19.  Bblaibs  v.  PouLT.iET.   E.  T.   1817.  K.  B.  I  Chit.Rep.  466.n.  FuKDTcientihaia 

V.  UiGWELi..  H.  T.  1815.  ibid.  copy  of  lbs 

Motion  to  make  a  rule  absolute  fur  computing  principal  and  interest.     The  f°^  " 
affidnvit  did  not  state  thnt  the  original  rule  was  shown  to  the  defendant.     Hut  ^  ,g^  j, 
the  Court  refused  to  alter  the  established  practice  of  the  Ci>u;t,  which  seemed  U  noineces 
to  be  founded  on  convenience;  and  held,  that  service  of  a  copy  was  sufficient,  aery  thai 
and  Chat  it  was  not  necessary  to  shoiv  the  original  rule  at  the  time  of  service,  tbb  original 

20.  Dawso.'*  v.  Sladford.  T.  T.  1819.  K.  B".  i  Chit.  Rep,  4C8.    S.  P.   The '"'•.''"'■" 

Bank  of  England  v.  Ark. .vs.  T.  T.  1810.  K.  B.  I  Chit.  Rep.  4G6.  »• ''^"■• 
Judgment  in  an  action  on  a  bill  had  gone  by  default.  The  defendant  cem-  *"^,  "*■**• 
plained  of  an  irregularity  in  the  subsequent  proceedings  of  [he  plainliif;'  viz.  Jy,^^^^^,J 
that  the  order  for  the  reference  to  the  master  whs  not  served  upon  defendant  so  jg|-g„|(  )],, 
that  he  might  be  present  at  the  taxiitlon.  It  appeared,  that  atlcr  these  pro- derendnat, 
ceedinga  the  defendant  had  been  taken  in  execution,  when  he  had  paid  part,  it  hsi  been 
and  given  a  bill  for  the  remainder  of  the  debt  and  costs  computed.  Bn3'ley,  J.  '*''^<  ■""•' 
said,  there  are  two  different  things  to  be  done  in  Ihese  cases,  whcrellie  defend-''''*"*^ 
ant  auflfers  judgment  to  go  by  default.  In  the  ti rat  place,  the  plaintiff's  "Itor- i^'heVrB" 
Bey  geta  the  rule  or  judge's  order  for  referring  :t  to  Ihe  master;  he  then'serves  ^nt  at  ihs 
that  rule  or  order  upon  the  defendant;  and  he  aflerwards  gets  an  uppointment  tasition  af 


3T0  BILUS  AlfD  NOT£S.— Benm^  upon  by  Mdan. 

cMts;  iha  from  the  master  for  (he  taxation  of  costs.  He  then  seirea  th«  defendant  Villi 
Coari,  e  rule  to  be  pre.xcnt  at  the  (nxolian,  in  order  that  he  ma;  be  aware  at  what  (iin4 
ihererore,  the  appointment  is  made.  Ahhough  the  defendant  has  nolica  of  the  order  for 
d'f"  d»  t"  '"'''"^"•''K  ''  'o  '''^  master,  yet  he  is  not  thereby  informed  at  what  period  ihv 
bad  paid  maKler  ivj'il  fos  Ihe  cnsis,  and  coii.sequeiilly  does  not  know  at  what  lime  be  ia 
r  535  1  to  he  preacnl.  Therefore  it  appears  tome  that  the  defendant  should  be  served 
piin,  ind  "''h  a  rule  to  he  pre^mnt  at  the  tnxR:ion  of  casts. — Upon  ils  being  insisted  that 
given  hi(  defendant  was  not  prejudiced,  inasmuch  as  he  never  intended  to  be  present  at 
■ccaptince  the  taxation  of  costs,  but,  on  the  conlrnry,  on  being  taken  into  custody,  laade 
for  tha  ro  ^^^g  proposition  already  referred  to,  Abbott,  C.  J.  said,  I  cannot  consider  that 
ths'debt  °  °"  "^'  done  by  a  prisoner,  in  order  to  obtain  his  liberty,  is  a  waiver  of  hia right 
and  ccMii  aHerwards  to  contest  the  legality  of  his  imprisonment.  The  rule  must  be, 
compnied,  however,  made  absolute,  upon  the  condition  that  the  defendant  shall  not  bring 
set  aaida  any  action  against  the  plainliff  or  his  attorney, 
tha  proceed  ingi  nUli  coita,  npon  ihp  terms  of  Dot  brins  anr  action  agaioal  the  pIilntilTorbis  ■ttomar. 

21.  HucKFiFLD  V.  Kendall.  M.  T.  1819.  K.  B.  1  Chit.  Rep.  698.  S.  P. 
Bniina  A^o-*.  H.  T.  1818.  id.  4C6.  n.  S.  P.  Sellebs  v.Sufton.  H.T.  1813.  ibid. 
"'^""*  A  rule  nui  had  been  obtained  to  refer  a  bill  of  exchange  to  tha  master  to 
been  hold  'Compute  principal,  interest,  and  costs,  and  aflerwards  made  absolute;  uptHi 
>n,  ih»t  the  "'hich  plnintifT  sued  out  execution,  whhoul  serving  defendant  with  an  ap^toint- 
pUintiirii  mtint  to  attc^nd  the  taxation;  which  it  was  now  contended  was  irregular.  Bat 
■oi  bound  i)ie  Court  said;  these  proceedings  are  quite  regular;  it  is  the  delendant^s  own 
*?""■•  duty  to  lake  out  a  rule  to  lie  present,  if  he  wishes  lobe  present;  but  if  he  doe» 
w'ith'noi'ica  ""'  choose  bo  to  do,  Ihe  plaint! fT  is  not  hound  to  give  him  notice, 
of  an  ao       pointiienl  fur  Uxing  of  costs,  anleu  derendant  haaaerred  faim  with  a  mle  for  that  parppeo. 

•^  22.  i:R.t,\NivG  V.  Pattebson.  T.  T.  1813.  C.  p.  4  Taunt. 486. 

Id  the  C.  After  Judgment  in  an  action  on  a  hill,  an  order  was  obtained  to  refer  it  to 
P.  notice  the  prothooolary  to  compute  principal  and  interest.  The  amount  being  cam- 
mnat  be  gi  puted,  and  the  defendant  being  taken  in  execution,  s  rule  was  obtained  to  ahow 
TOO  to  ilie  cause  why  the  proceedinfja  should  nol  be  set  aside,  on  the  ground  that  DO^o- 
oflhe  pro  ''"^^  ''"^  been  given  of  the  day  appoint ed  for  the  computation.  And  the  Court 
thoaotarT'a"'^''''  ^^^  ''"'^  absolute,  being  of  opinion  that  the  notice  was  indispensable,  id 
•ppoint  order  that  Ihe  defendant  might  have  an  opportunity  of  bringing  forward  aajr 
ment  to  facts  n  hich  have  occurred  to  reduce  the  sum  which  the  plaintiS  haa  a  right  tck 
com  pate      recover 

P""^''"'  23.  Mahrtat  v.  Wi.fKPiELD.  H.  T.  1820.  K.  B.  2  Chit.  Rep.  JI9.  &  P. 
A  n,l,™  Pell  t.  Froww.  H.  T.  1799.  C.  P.  1  B.  &  P.  369. 

■ha  master,  Upon  a  motion  being  made  to  make  a  rule  absolute  for  referring  it  to  the 
to  compote  master  to  compute  principal,  interest,  &c,  upon  a  bill  authorising  the  defendaat 
what  ladnaio  sign  final  judgment,  &c.;  a  motion  was  made  by  the  other  party  to  set  aside 
'*°t«ff'"tad'''*j"*'*"'^"'' ""'''*'  ground  of  irregularity.  But  Holroyd  J.  said-  Iheirregu- 
bt  anT'irre  '^'''^^  '"o^'  ^^  ^^^  subject  of  a  coimter  motion  to  set  aside  the  judgment,  and 

Silarit;  in  cannot  be  made  available  in  showing  cause   against  this  rule.      A  mle  mii  (or 
e  jndg      setting  aaide  the  judgment  may  be  therefore  taken,  and  the  rule  of  reference 
mem,  to  the  master  mav  be  enlarged  until  the  former  is  disposed  of.     This  was 

which  can  agreed  to.     See  4  Taunt.  487;  Tidd.  7th  edit.  591. 
^de  byf  ('^)  Eeidence  Jor  Ihe phiniiff* 

aeparate  '*'•  .Producing  ilu  bill  or  nyle.  See  an'e,  div.  Of  lost  and  destroyed  EIUb  and 
inoiioa.  Pfotes,  p.  420 

[  636  ]        To  prove  the  origins)  contract,  the  bill  or  note  must  in  general  be  produced; 
and  if  there  be  foreign  bills  drawn  in  sets,  both  sets  must  be  nroduced,  whCD 
*  an  objection  maybe  taken  to  the  insufliciency  of  ihe  stamp.      Seeanle,  p  399. 

The  production  of  the  bill  or  note  !::«  dispensed  iviih  in  special  cases  only,  an 
where  it  can  be  shown  that  the  bill  or  note  has  been  lost  or  destroyed  by  the 
defendant;  see  an'e,  p.  422;  Ld.  Raym.  731 ;  or  that  it  is  in  the  bands  of  the 
defendant,  and  that  he  has  had  notice  to  produce  it.     See  2  B.  If  P.  39.     In 

•  The  only  proof  requisita  in  common  easea  ia  the  prodactian  of  lb*  bill  Or  sola,  tha 
corraapondence  of  the  inatrament  nith  the  aferqieat  ia  Ihe  deolaialioB,  the  aifaalBT*  of  tb« 
defendant  or  of  his  inlboriMd  B|eat,  and  hii  identity. 
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these  CBsea  a  copy  or  parol  evidence  of  its  contents  mny  be  ropeived.  But  Hnndwrit 
ae  these  instnimenis  are  negotiable,  direot  proof  should  be  given  of  their  de-  '"!  ™^ 
struction,  or  it  muHt  be  shown  (hat  ihe  defendant  cannot  he  again  called  on  for    <-  -1 

paynienl.     SeeS  Campb.  211 ;  6  Esp.  126;  3  Ciimpb.   124;  4Taant  GOi;  4  ^hereih«ro 
Eap.  159.     Where  a  bill  has  been,  however,  indorsed  specinlly  to  the  plain- i,|,o,|,c|,ru 
til,  the  plttintiff  may  prove  that  it  has  been  stolen,  without  having  been  indor-  tiMoaodsor 
■ed  by  him,  and  recover  on  giving  parol  evidence  of  its  contents.     See  2  name,  » 
Camph.  214.  abridged  anie,  p.  4"i5.  nonnffici 

id.   (^  proving  that  ihe  l»U  or  nofe  eorretponda  telth  ike  iitalrununi  described  in  ^  i,'!,^™^ 
the  declaralion.  whoh™  on 

1 ,  ^1  fo  dale.     See  ante,  p.  508.  1^  aeea  bim 

2.  As  to  iki  miJdng  and  acce'planee.\  write  hii 

I.  Powell  V.  Ford.  T.T.  1817.  2  Stark.  Rep.  161.  f"™" 

In  an  action  by  payee  against  acceptor  o(  a  bill  of  exchange,  the  only  evi-  °^™j'-^".     - 
dencfl  atldUcftd  to  prove  the  defendant'n  handwriting  was  thai  of  a  man  who,  it         "*  '*-*' 
appeared,  had  only  seen  him  Write  hia  christian  name  with  his  initials,  and  hia  ^^^  jj- 
surname  once  only;  this  was  held  by  Lord   Kllenborougb,   C.J.   insufficient,  , hers  be  an 
since  the  witneaa  had  Devsr  seen  the  defendant  write  his  christian  name;  and  atteating 
that,  it  being  necessary  to  prove  the  christian  name  as  well  as  the  surname,  ^itnut 
tbfl  plaintiff  must  be  nonsuited.  '"^°  ^^ 

2.  BiNKLET  V.  Smith.  Guildhall  Sittings,  1798.  2  Esp,  697.  MdwiedT 

Action  against  drawer  of  a  note.     One  A.  B.  having  subscribed  her  name  Bvidenceof 
as  an  attesting  witness,  and  having  since  married  the  plaintiff.  Lord  Kenyon,  hia  hand- 
.  C.  J.   eaid,  the  subscribing  witness  being  incapacitated,  proof  of  her  hand-  "riling 
writing  is  admissible.  i^Mtficioat. 

3.  Smith  v.  Bellamy.  M.  T.  I8I7.  2  Stark.  Rep.  22,1,  Pmofihat 

Action  brought  by  second   indorsee  againat  (he   drnweron   a  bill,  drawn  on  ,  bill  por- 
Stevensou,  payable  in  London,  with  an  acceptance  thereon,  payable  at  Spoon-  ponikl  to 
er's  and  Co.     It   had  been  presented  there,   and  there  only;  the  acceptance  have  been 
was  upon  the  bill  when  the  pIsintilT  took  it,  but  there  was  no  e^'idence  that  it  ""epied, 
was  BO  when  defendant  indorsed  it  and  passed  it  away;  it  was  urged  (bat  the  -^^  ''iTi* 
jury  might  presume  it  was  on  the  bill  when  plainti  ftonk  it,     Bui  Lord  Ellen-  ,^g  plaintiS' 
borough,  C.  J.  thought  not;  and  as  proof  of  the  acceptance  was  necessary  lo  dae«  rot  aa 
nakethe  presentment  valid,  he  nonsuitrd  the  plaintiff.  penedaiba 

4,  Grav  v.   Palmers  et  ai..  E   T.    1794.   N.  P.  1  Esp.  \°i'>.  DBces-ity  of 

Action  against  J.  P.,  C.  P.  and  E  H.  as  makers  of  a  mle.     E.  H.  p'*"*^"  ^^i"°T 
ed  a  judgment  recovered,  and  each  of  the  P's  iion  axavmpsil:,  upon  the  trial,  on  ceDiancB 
the  Tum  assiunpitft,  the  pInintiT  proved  the  subscription  by  each  of  the  P's  and  So  irio 
there  rested  his  case.     The  P's  contended,  that  he  oufjht  to  prove  H's  sub-  an  ae- 
■cription  also;  but  the  plaintiff  insisted  that  that  was  admitted  by  the  plea  of  ■'<">  aKainn 
judgment  recovered.      Lord  Kenyon,  C.  J.  however,  held  thai  il  was  onlv  ad-  ^'  ""^  ^■ 
milted  aa  against  H.  not  against  the  P's,  and  that  the  plaintiff  could  not  recover  ™r  ""LJib' 
■gainst  them  without  proving  it.  ^  Mffer*' 

6.  Gkben  v.  Hearse.  E.  T.  1799.  K.  R.  3T.  R  .101,  S.  P.  Asos.  H.  T.  jndjnient 
1761.  C.  P.  3  Wils.  155  ;  S.  C.  by  the  nnmea  of  Svowden  v.  Thomas.  2  by  defaoh, 
rtac.  743.  S.  P.  Mills  v.  Lv.ne.  H.  T.  1786.  K.  B.  Cited  Bavley  on''"  "f"' 
Bills,  385.  '  '"'  "*  '^- 
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ill  haiheen  inad 

H,  Tor  an  ac-  aceeplaaea 

ceptaace  n 

ighl  fnrmarly  hav 

been  bv  p. 

ot;   aa 

to  nnrol   ac 

tc,  i«i\  9d    need  not 

iflbani  be 

BtformnncBuflhe 

onditioo  mmt  be  protej;  >ee   ha  proved 

aale,  371. 

Bo  proof  Ihal  an 

aeceptanis  had  beeB  eaniielled 

b«eau««  it  wu 

aeo«pUd  by  allbciaaal 

Bi>tak«.  ii 

adniuible;  «e«  ai 

le,  375. 

■itiea. 
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So  iQ  ac-  exchange,  it  wu  urzed  that  the  bill,  though  produced  beibre  the  jurj,  was  net 
koQirl^g  proved.  Dut  tho  Court  held,  by  sutTering  the  judgment,  tbe  defeadaot  «d- 
'"an't  '  ni'tted  the  acnoptnnce  of  the  bill,  nnd  that  he  was  liable  to  iti  amouBt;  aad 
^ani-wrii'  Builer,  J.  said,  Ihe  ooly  reason  of  producing  the  bill  was  to  'see  if  aoy  part  of 
IDC,  pend     it  is  paid. 

L  538  1  6.  WiLDRiDQE  V.  Kennison.  E,  T,  1794.  K.  B.  N.  P.   1  Esp.  143, 

Tnga  tceaij  Action  aguinst  two,  as  acceptors  of  a  bill.  The  only  evidence  of  the  signs- 
of  cDDipni-  lure  by  one  was  an  Bdmissioe  he  made  pending  a  treaty  for  settling  the  cause. 
'"f**.",'*  '  It  was  objected  that  ihis  admission  ought  not  to  be  recoive4  in  evidence,  be- 
•videDCQ.  cause  it  was  mnde  under  the  faith  of  a  compromise.  Out  Lord  Kenyon,  C.  J. 
was  of  opinion,  that  the  admission  of  a  handwriting  might  be  received  ia 
Aad  pro-      evidence. 

clflde.  tiM  7.  Leach  v.  BDCHANi^.  M.  T.  1802.  K.  B.  N.  P.  4  Esp.  336.  S.  P.  Coopxa 
l-ny  fre-n  V.  Le  Blinc.  T.  T.  1736.  K.  B.  2  Stra.  1051. 

anerwiidi  Indorsee  against  acceptor  of  a  bill.  Defence,  that  the  acceplaoce  was  ft 
■  darenu  forgery.  It  appeared  Ihe  plaintiff,  before  he  took  the  bill,  sent.a  person  with 
of  roixery.  it  to  the  deTendant  lo  inquire  whether  Ihe  acceptance  upon  it  was  bis  handk 
Aod  wbMs  writing;  the  defendant  said  it  was,  and  that  it  would  be  duly  paid.  Perlxird 
the  defanca  Ellenborough,  C.  J.  Forgery  is  no  defence;  the  defendant  having  so  accredit-* 
"•  "■•'  "■"  ed  the  bill,  and  induced  a  person  to  take  it,  cannot  now  say  it  is  a  forgery. 
h^'C«  '  8-  STUANQBft  V.  Se*ri,e.  E.  T.  1793.  K.  B.  N.  P.  1  Esp.  15. 

forud,  ■  Action  againqt  the   ncceptor  of  a  bill.      Detence,  forgery.      To  prove  Iha 

wiiDBu  fact,  the  defendant  called  a  witness,  who  stated  that  he  hnd,  previous  lo  tb* 
wbo  ha*  trial,  seen  the  defendant  write  his  name  for  the  purpose  of  showing  him  hut 
marely lUBd  [rug  Hignature,  and  to  enable  him  to  prove  the  forgery.  But  Lord  Kenyoa, 
bim  iiga  Q  j_  held  the  witness  incompetent,  because  the  defendaot  might  write  bis 
paadingths  name  differently  with  a  design  lo  deceive. 

acLioD.can-  3,  Jla  lo  najnri  and  allrgalion  of  lignalitrt.      See  anJc,  p,  SIS. 

"■>' '»•"'-  4.  A  to  comideralian.   See  ante,  p.  3-i5. 

tablldi^  ^-  "^  '"  <^^*^^-      ^««  '^'t  P-  ■*"• 

forsary.  ^*  '^'  '"  ])'V*">'''Kf)(.  See  an'r,  div.  Presentment  for  payment. 

I  639  ]  BoEHM  V.  Cami-bell.  M.  T.  1818.  C.  P.  N,  P.  Gow.  55. 

Anall«ga-  In  an  aclion'by  drawer  again.st  guarantee  of  acceptor ;  ihe  declareltoa 
(ion  thdt  a  averred  that  the  bill  was  presented  for  payment  by  one  J.  S  at  the  placo 
o  '^lei!  '*''*''^  '''^  acceptance  made  it  payable;  plaintiti  proved  a  presentment  there, 
bi^  S.  ^"'  O"'  ^7  ^-  ^-  Dallas,  C.  J.  held  the  substantive  part  of  the  allegation 
doM  not  proved,  and  plaintifl  had  a  verdict. 
TaodBrilai  (/)  F.tidence  fw  d^fendanf  .'\ . 

■eatiaJio  Pisnop  V.  RowB.     Same  V.  Bati-v.  H.  T.  18  rS.  K.  B.  3M.  &S.  362. 

•huw  that  plainliT  sued  the  drawer  and  acceptor  of  a  bill,  and  proved  Ihe  necessary 
m^l  j^y  j_  facts-  Defendant  gave  in  evidence  that  after  the  hill  was  due,  and  part  paidj 
8.  wM  one  Tucker,  who  had  been  connected  with  the  bill,  but  had  not  indorsed  it^ 
mads.*  drew  for  the  balance  on  Lewi:),  at  two  months,  and  gave  plaintifl  the  draught. 
Ifa  bill  of  Plaintitr  could  not  prove  thai  the  draught  was  presented  fiir  payment,  but  he 
•ichaniie  nevertheleas  hada  verdict.  The  Court,  however  Ihoughtthat  proof  essential, 
be  giian  id  ^nj  granted  a  new  trial.  On  the  second  trial,  plainTiiTgave  this  proof,  but  ho 
oTanothor"'  '^''"  ""'  P"'*"'*  "*"'  ^^  *""*  given  iiolico  to  Tucker  of  the  dishonour.  'Rie 
jjll  diiiioQ  point  was  saved,  whether  he  was  hound  to  give  this  proof ;  and  on  rule  for  non- 
osrod,  auit,  and  cau.-e  shown,  the  Court  held  it  suOicient  for  him  to  prove  present- 
whinh  ■•  meet  and  non-payment,  for  that  showed  there  had  been  no  payment  in  fact  ; 
eond  bill  i«  and  if  the  defendant  insisted  there  had  been  such  nejrlect  as  amounted  to  pay- 
ai»  ihowa  r   J  m 

ice  aa  lo  the  lime  of  preienlmeiit  and  acceptanse  ia  aot  matetia!;  Foman 

ikiH.  Hbiidizedonle. 

iHDt.  under  the  |{eneral  ixg'ie.  ma}'  give  in  evidence,  ihat  Ihe  conlrael  ia  in- 

it  of  IniTi  naanlB  277  and  SSS;  or  Tor  vranl  of  a  proper  atanip.  sas  aala, 
ariiinal  bill  106;  or  thn*  thr  litDnr  noie  h.ns  been  altR'ad;  «ee  nnte.  R-iT;  or  Ibere  wdi  no  lec»l  nasi- 
must,  irba  daiatioa;  see  enis,  S36;  or  thai  ihe  bill  haa  been  i.ilufied;  see  ante,  691;  or  Iha  paniva 
eoaleoda  releoHcd;  or  Ifail  the  pnrlici  have  been  dlnctinrged  by  lachei;  see  ante.  453;  or  that  it  is 
ibatSBob      an  aDOOmmodaliiui  bill,  and  iudoraed  anar  it  baeeme  due)  ae«  aate,  S2T. 
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RMtinlaw,  he  should  bars  ahovo  it.— Rule  diacharged.     See  Salk.  I24.'''l">"*  . 
4«;  Skin.410;  4  Eap.  46.  3  &.  4  Anac.  c,  9.  a.  1 .  w    "i"* 

(m)    fri(n,He..     See  Posl  56S.  bj-thewm 

(n)  Sum  recoverable.  ofnoticBof 

,    I.  Bl^sm  V.  He^foaicKs.  E.  T.  1770  C.  P.  2  Blac.  761.  iho  di.hon 

Per  Car.     Oa  all  bilb  of  exchange,  or  pnimisaory  notes,  payable  at  a  day  *""■ '"  'J*" 
certain,  or  alter  detnantl,  if  payable  on  demand,  interest  allachea,  ?^"f  ^'/ 

SRoBi.saonv.  Blind.  M.T.  1760.  K.B.  2  ilurr.  1077  .S.P.  Atkins  y.  Whbe-  "'I'.q  7 
LKR.  T.  T.  1B06.  Ex.  Chamb.  2  N.  R.  20j.  S.  P.  S>db»bottom  v.  Smith.  ,h';,t  „„  J 
M.  T.  I72E,  K.  B.  1  Stra.  649.  ties  wu 

On  a  case  reeerred  for  (he  opinion  pf  the  Court,  as  to  what  damages  the  81^°°- 
ptaiotidTwas  to  receive  on  juilgnmnt  in  an  action  on  a  bill  orezchangR.  ^^b  P'>';>t 

Per  Cur,  Although  this  be  nomiaally  an  action  for  damuges,  and  damages  V  .^  "V' 
be  nominally  recovered  in  it,  yet  it  is  really  and  ellectually  brought  for  a  speci-  ,^q°„^  " 
fie  performance  or  the  contract.  Here  the  jury  have  left  ihe  matter  quite  open  cified  imlia  - 
t«>  us.  W^e  can  briiig  the  iniereat  down  to  the  time  of  the  liquidation  of  the  hill,' wjib 
■um  real)/ due  from  the  defendant  to  the  plaintiT;  vhich  is  the  time  of  giving  in'ami.t 
jadlgment.     Therefore  let  judgment  be  entered  for  the  plaintiff.  Ftom  ihe 

3.   CoTTO.vv.  HoasMANDBX.H.  1727.  C.  P.  PracBeg.  357.    .  '^^'a^. 

The  Court  a&id,  that  ia  actions  upon  promissory  notes  payable  on  demand,  |,ie  fawX 
interest  should  be  given  from  the  time  of  the  demand  proved.  to  jads- 

4.  Kkmhbrlt  v.  Nash,  M.  T.  1817.  N.  P.  1  Slark.  452.    S,  P.   Corros  ».  mom. 
HOBSMANDEK,  H.  T.  1727.  C.  P.  Prac:.  Reg.  357.  ^•^  on 

Id  an  action  on  a  bill  payable  at  four  manths  after  date,  bearing  interest,  "f  [^  P"^' 
Lord  Ellenborough.C.  J.  held  that  these  words  en'illed   plaintiff  to  interest  |^,*"    ' 
from  the  date  of  the  bill,  tor  without  them  be  would  have  been  entitled  to  it  Or  aHar 
IroOB  the  time  it  became  due.  dale,  inter 

fi.     MoRRAt  V.  THE  EisT  LtDiA  ConpAifT.  M.  T.  lail.  K.  B.  5  B.  and  A.  «^'  """ 

An  action  having  been  brought  by  an  administrator  upon  certain  bills  of  ex-  j^jg  • 
change,  aoce|)ted  posterior  to  tlie  decease  of  his  testator,  interest  had  been  ta-  An  idminii 
kea  from  the  lima  that  they  re^pe:^liyely  fall  dua.     But  the  Court,  upon  a  case  trator  aaing  ' 
reserved,  held  that  although  Iht!  pliintifwas  entitled  to  recover  interest,   yet  apon  bllJa 
that  ike  calculation  must  begin  from  Ihe  time  of  the  demand  of  payment  by  the  accepted 
plaintiff,  and  not  sooner.  afier  hu  tw 

6,  DsHT  V.  Dj[f«.  EiecDTRix.  M,  T.  1812.  N.  P.  3  Camp.  296.  S.  P.  Ano.s  a^Mh  cm 

E.  T.  1704.  K  B.  6  Mod.  138.  only  reEov 

lo  this  case  it  appeared  the  defendant  gave  her  agent  a  sum  of  money,  to  "  iaUrMt 
take  up  a  bill;  the  agent  attended  for  such  purpose,  but  plaintiiF  had  mislaid  ^'°'"  '1*° 
it;  bi  an  action  on  the  bill  the  question  waa,  up  to  ivhat  lime  was  interest  to  be  *"'"'^'  ™ 
computed,  to  the  tender,  or  to  to  the  time  of  action.  Lord  Ellenborough  said;  pjya,eac 
iotereat  was  a  compensation  for  money  lent  and  ibrborne  by  the  lender.  It  r  51]  1 
v>a  frequently  recovered  in  the  shape  of  damages  for  money  improperly  re- mada  by 
tained  but  interest  could  not  He  obtained  ader  sn  oTer  to  pay  the  principle.      himtctr. 

7.  Walksrv.  IJiRSES.  M.T.  1813.  C.  P.  I  Marsh,  36;  S.  C.  5  Taunt.  24[>.  Bal  after  a 
To  an  actioD  on  a  bill  of  exchange,  the  defendant  pleaded  non  oMum^iif,  ^"'^'1'  "' 

and  a  tender.  It  appeared  on  the  trial,  that  the  defendant  was  drawer  of  a  bill  y*"^"""'' 
oTexehar^e,  which  had  been  dishonoured  by  the  acceptor  on  the  1 1  th  June,  ccasea, 
on  tbe  fbUowiog  day  the  holder  sent  by  letter  notice  to  the  defendant  chat  the  Hence,  if  a 
bill  bad  not  been  paid;  and  the  latter  on  the  13th  tendered  to  the  plaintiff  the  J"»araf  a 
VDOUUt  of  the  bill,  which  the  plainti  r  refused  to  accept,  on  the  score  that  as '""  °'^'"' 
the  apace  of  two  days  had  elapsed  between  the  mnturity  of  the  bill,  -  and  (he  fil'^j"'"  r 
day  of  tender,  he  was  entitled  lo  inlereitt  on  the  bill  for  that  period.  The  jury  i^rha'h"! 
ibuod  for  thsdefendani,  open  to  a  motion  on  the  part  of  the  plaintiff  to  eater  a  noiiee  of  it* 

*  BssD.  Mar.  ad,  edit.  18.  di-hoqour, 
f   And  all  inaidenUl  aipenB«;  See  AarUI  V.  lliomaa,  2  T.  R,  BS.  abridnil  paM,  S«B.  "  ''""Bl" 

*  Bui  wba-e  hj  ths  tarmi  uf «  noM  dafend^tat  Dadertook  M  p-y  leKol  ial«re>l,  on  de-  '?*«'"'''" 
■uad.  Led  ElUobormgli  C- J.  bald,  ihil  ii  muU  meia  from  ihedateortiw  aoUiHepMr  V""'  i  * 
■  .  RifJuBDnil.  1  Surk.  3DT:  abridiwl  anle  vol.  u\.  a.  SS3.  fora  BO  In 
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teteaiac      verdict  in  his  fnvour.     Ou  a  rule  niii  Torthat 'put-poae,  the  plaiatilT'B  counsel 
eraeilothfl  contended,  that  n»  a  drawer  wan  agimranlce  for  an  acceptor,  he  u  as  liable  for 
iha  period    '"  damage  Ihnt  miglil  arise  to  the   holder  in  consequence  of  ihe   nog-perform* 
orihs  dia-    anceof  the  acceptor  of  hii  contract,  thai  the  coniniencenicnt  of  the  damagS 
horoQT  lill    must  be  dar^d  from  the  period  of  the  dishonour  of  the  bill,  and  that  though  the 
■Bchtime.     drawer  could  not  discharge  his  engagement  till  he  knew  of  the    failure  ofth« 
acceptor  to  pay,  yet  on  cuch  notice  being  gii'en,  hia  liability  to  the  bolder  for 
the  damage  he  had  sustained,  had  relation  back  in  the  time  when  he  ought  t» 
have  been  paid  by  the  occepCor.     Mansfield,   C.J.  said,  (hough  a  drawer  iv 
liable  to  pay  a  bill  on  notice  so  to  do  by  an  acceptor,  he  must  atill  he  allowed  ft 
reaaonahle  time  for  that  purpose,  which  we  do  oot  think  the  defendant  hu  ex- 
ceeded.— Kule  discharged.     See  B  East.  168. 
AltlMogh  it       Bj,  the  3  &  4  Ann.  c.  9.  8 .  5.  it  id  provided  that  if  mich  bill  be  not  accepted 
rTiUta!*''  '*^  such  underwriting,  or  indorsement  in  writing,  no  drawer  of  any  such  ial*n<f 
thai  •  M-    '''"  shall  be  liable  lo  pay  any  costs,  damages,  or  interest  thereupon,  nv- 
(isct  i«        less  such  protest  he  made  tor  the  non-acceptance  (hereof,  and  within  14daya 
prove  B  pro  after  such  protest  the  same  be  sent,  or  otherwise  notice  thereof  be  given  to 
iBit  opoD      t}jQ  party  from  whom  such  bill  wax   received,  or  left  in  writing  at  the   place  of 
b^llr"  ih     '''*'"'  ^^^  usual  abode;  and  if  such  bill  ho  accepted,  and   not  paid  before  (he 
pariuaat      expiration  of  three  days  after  the  said  bill  Bball  become  due  and  payable,  then 
no  drawer  of  Buch  bill  shall  becompellahle  to  pay  any  costs,damBges,  or  inter- 
eat  thereupon,  unless  n  protest  be  made  and  sent,  or  notice  thereof  be  given,  ia 
manner  and  form  above  mentioned.     Nevertheless,  every  drawer  of  auch  bill 
shall  be  liable  to  make  pnymenta  of  coats,   damages,  and  interest  upon  such 
inland  bill,  if  any  onn  protest  be  made  of  non. acceptance  ornon-pBymentlber»<. 
of,  and  notice  thereof  be  sent,  |Hven,  or  left,  as  aforesaid, 
^f"*"'-  And  by  section  6.  it  is  provided  (hat   no   such  protest    shall    be   Deccssary-, 

«!  d  iha"  ■  *■'''*'  '"''  non-acceptance  or  non-payment  of  any  inland  bill  of  exchange,  un- 
bolder  Trani  '^^^  'he  value  he  acknowledged  and  expressed  in  such  bill  (o  be  received,  aad 
f  54'2  ]  unless  suoh  bill  be  drawn  for  the  payment  of  201.  sterling  or  upwards;  and  that 
recoveriDg  the  protes(  hereby  required,  for  non-acceptaace,  shall  be  made  by  such  peraoiiB 
iulersil.  as  are  appointed  by  the  net  of  9  &  10  W.  3.  c.  IT.  (o-proteB(  inland  bills  of  ex- 
chaiige  for  non-payment  tliereof.  ■ 

8.  WiNDLBT.A-NPREWs.'T.  T.  ITIB.  K.  B.SB.  fc  A.  69e.  nore  fnUy  abridg- 
ed Bn(e,  490. 
'■  hu  beea      ][,  o^  action  nn  an  inland  bill,  a  rule  nisi  was  obtained  lo  strike  the  interest 
ha<«no'°    out  of  the  verdict,  on  the  ground  that  there  had  been  no  protest,   as  specified 
floanca        ^7  *'*^  3^4  Anne;  but  (he  Court  held  the  want  of  a  protest  do  ground  for  di»-' 
allowing  internal  where  notice  of  dishonour  had  been  duly  given. 
9.  D(j  Belloix  V.  Waterpark.  H.  T.   1832.  Cited  Bayley  oa  Bill».  Ml. 
4th  edit, 
•r  tbo  hold       P«yee  against  maker  on  a  note  of  SOW.  of  27th  December,  1787,  payBbltt 
eriisDti      si^  months  afterdate.     The  cause  was  tried  in  1821,     There  was  ooevidenc« 
(led  loiniar  of  any  claim  upon  the  note  from  the  time  that  it  was  made,  and  for  many  years 
e«i,i»B       ofthe  intermediate  time  plainiitThad  been  an  alien  enemy.     The  jury  ashed 
qBHiioaror  if  i hey  were  bound  to  give  interest;    ;  and  Abbott,  C.  J.  told  them  that  was  for 
tjia  jaty.       ^j^^j^  conside ration,  ai.d  they  gave  none.     A  motion  was  made  to  increaselhe 

verdict  by  adding  the  interest,  or  for  a  new  (rial ;  bu(  the  Court  was  clear,  that  - 
the  question  of  interest  wag  within  the  province  ofthe  jury;  that  it  was  in  tiw 
nature  of  damages  for  (be  non-payment  ofthe  debt;  that  they  were  to  aay 
whether  there  should  be  any,  and  what  damages,  on  that  account;  andtbat,  ia 
this  instance,  (here  was  no  ground  for  sayini;  (hey  had  not  exercised  their  dis- 
cretion rightly.  Abbott,  C.  J.  added,  that  during  the  (i me  the  plaintiflTwasaa 
alien  enemy  it  would  have  been  illegal  lo  have  paid  him  the  debt,  and  that  for 
that  in(erval,  (herefore,  damages  could  not  legally  have  been  given.  The  rule 
was  refused, 
r'orl'r"  '0    Mei.lh-h  v.  Simfov.  M.  T.  1794.  C.  P.  2  H.  Bl.  378. 

eign  bill  it        ^  '''"  ^^^  drawn  in  London  upon  Pariti,  and  negociated  through  Holland. 
Uabis  fur     Before  it  became  due,  the  French  Government  prohibited  the  payment  of  any 
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bill  drawn  in  Kngland,  in  conspqueDcs  of  which  it  wna  dJBlionoured,  and  Knl  <'*■  i^'" 
fc«clc  through  the  diffBronthanria  liy  which  it  had    heforB   been  DfRociuled  at  ^-|;^^8"^'l^™ 
IjOKdon.      The   re-^Xchange   between   Paria  and  Ilnlland  rnised  Ihit  biH  [Vom  "  '''[ 
-  eoS/.  19s.  iOd.  to  905i.  \3».  9d.,   and  (hat  between   Holland  and    J-onHon   to  «riiimgfroDi 
913/.  43.  3d.  which  the  plaintilV,  Ihe  payee,    pnid;  and  upon  an  sclion  by   him  the  non- 
againiit  the  drawer.  Eyre,  C.  J  ,  left  it  to  tbe  jury,    wliethef  the  defendant  was  Hccoprance 
liable  for  the  re-exchange  occasioned  by  returning  (he  bill  tlirough  Holland,  "' """'?■/ 
and  they  fcuad  (hat  he  was;  and  on  applicarion  for  a  new  trial,  upon  thegrouiid  "^t,"^ 
that  the  defeadaat  was  not  liable   for  I  ho    re-p>(cliHngc.   boi^aiife  there  woa  no  i„g  ||,„ji, 
debtilt  in  him,  the  payment  being  prohibited  by   the  Government  of  Franco,  hoiwar  i> 
the  Caarl  held  it  iamiateriol  why  the  hilt  wai  not  paid;  that  as  il  was  not  paid,  Biprs<iil; 
-be  was  liaUe  to  all  the  consequeacea,  of  which  tho  re-exchange  was  ope^  and  ordsTed  fay 
«be  nik  waa  refused.  i  ^^3  ] 

11.  DbTastbt  v.  BiRma  E.  T.  1909.  K.  B.  U   East.  2G6.  ^^,^Thi"b'^ 

A  rerdkt  passed  for  the  defendant  in  an  action  to  recover  the  aniaunl  of  the  j,  -^  inwa. 
Te-ezchange upon  the  diahanour  of  a  bill  drawn  from  I^ndon  on  Lisbon.  Up-  where  una 
on  evidence  that  the  enemy   were  in  poeaession  of  PoKugal  when   the  bill  be-  qaeiijon 
came  due,  and  Lisbon  was  then  blockaded  by  a   r;ritiah  squadron,  nnd   there  wheihor 
was,  in  fact,  no  direct  ftxchnnge  between  Lisbon  and  I<ondon,  though  bills  had  'be  plaintifT 
in  some  few  inatances,  been  negociaied  between  them,  through  Hamburg  and  ^  *""' 
America  about  that  period;  Lord  Kllenborough,  C.  J.  told  the  jury,  that  if  the  J.h,n""ih« 
pJainti^  had  paid  the  re-exchange,  or  were,  in  the  common  course  of  deal-  jgp„  on'rull 
ing,  liable  to  pay  any,  a  verdict  should  be   found  for  them,  reserving  the  ques-  coniidiira 
4ion  of  Ian,  whether,  in  the  relative  situntion  of  the  two  countries  at  that  peri-  liaa  Toanit 
•d,  a  charge  for  re-exchange  could  legally  be  demanded.     A  verdict  was  found  J'"  .""'  ''■ 
Cor  defendants.     A  motion  was  now  made  for  a  newtrial,  assuming  the  verdict  f^od.iniBnd 
to  have  passed,  not  upon  the  ground  that  ihere   was  no  exchange  in  fact  be-  clearly  ep 
Iweca  the  two  countries  at  the  time   (the  contrary  of  which  the  plainlifTs  con-  parent  ihM 
•idered  to  have  been  shown  in  evidence,)  but  that  the  jury  had  been  led  to  n  conne  of 
«uppoae,  by  the  course  which  the  cause  had  taken,  that  the  plaintiffs  were  not  ™-<i 
entitted  to  the  re-e.xchange,   without  proving  that  they  had,   in   fact,    paid  it.  ^hnnge  »nb 
This,  it  waa  contended,- was  not  necessary,  but  it  was  sufficient  to  entitle   the   „y„g„  ,(,e 
plaintiTs  to  recover,  if  they  were  liable  t^  -  pav  the  re-e.xchange  to  the  holders  („„  „„„, 
of  the  bill  at  the  lime   of  the  dishonour;  and  then  tho  question  of  law,   whirh  tria,  a  new 
had  been  reserved,  would  arise.     A  rule  nisi  having  been  ohtnineH,  Lord  E!-  I'inl  wni  re 
lenborough  said,  that  as  it  did   not  appear  to  have  been   clearly  made  out  that  '""''•  ['« 
there   was,   al  the  lime,  any  course  of  re-exchange  between  Lisbon  and.  Lon-  """*  '"" 
doD,  the  Court  must  presume  that  the  jury  (which  he  observed  was  a  special  ^^gij  lg|-^ 
JHry,   consisting  of  many   eminent   merchants   conversant  with   the  subject,)  that  ttiew 
ibaad  for  the  defendant,  on  the  following  ground;  viz.  that  the  plaintiff^  was  diet  went 
not  liable  to  pay  re-exchange  iu  this.  case,  and  not  on  the  ground  thai  the  plain-  'V"  >'■■ 
tiff  had  not  actually  paid  it.  f  round  that 

12.  Nafibr  v.  S.vErDER.  E.  T.  1313.  K.  R    12  East.  430.  r  544°l 

A  motion  being  made  to'refer  a  bill  drawn  in  Scotland,  and  accepted  hy  the  g^^  ^^  ^^ 
defendant  here,  to  the  master,  and  (o  direct   hiin  to  alloiv  re-exchange,  the  cepior  {■ 
.Court  said,  that  they  were  clearly  of  opinion  that  this  could  not  be  ailowed  noi  linbla 
agaio^  an  acceptor  he^e,   who,  by  his  acceptance,  is  only  bound  to  pay  what  for  re-n 
the  law  of  England  requires.  cfadnge.* 

13.  GeLDSMior  and  oihbm  v.  Taitb  a\d  xsorHEK.  M.  T.  1700.  C.  P.  '2  B. 

&P.  53.  ImSsV* 

A  rule  niai  waa  obtained  in  this  case  .for  reference  to  the  prothnnotary  to  ,„  |)„  -^ 
take  an  account  of  principal,  interest,  exchange,  re-exchange,  charges,  expen-  ihonoiiirj, 
ces,  and  costs,  of  a  bill  of  exchange,  or  for  the  execution  of  n  writ  of  inquiry  the  compn 
before  the  said  Chief  Justice  and  n  special  jury.  It  was  coiitcndnd  for  the  de-  Mtian  of 
fen  dan  t«,  that  exchange  and  re-exchan"c  were  subjects  fut  ilie  consideration  of  P"""P"' 

inter*>t,  n 

*  ir  h;  ths  term*  of  a  Dole,  the  halder  hj9  lh»  optini  of 
where  il  ww  mad  3,  or  accordioa  lo  tlio  oourta  of  f)ichiri<;u 

•r,  he  iDaviagiM  apon  being  pai'l  according  lo  aiich  couna  oreich.in^e  aa  oii»u 
tliaiB  at  iba  tiiaa  wbea  lli«  nele  liecouiui  due;  Puli^id  v.  liuiriei,  3  1).  &  1'.  33. 
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3T«  BILLS  AND  NOTES.— Bcnwi^  npon  byAe&m. 

Setui,  at     B  jury,  Itiit  thai  a  common  jury  were  Ddpqtiatetberefs;  and  oa  to  the  rafertM4 

to  ch«rge<    ^f  ihe  chor^eB  and  expences,  that  it  was  not  ihe  proTince  of  a  prothMKitBry  l» 

and  Bipun    „,.grtain  them.     On  an  oHer  by  the  plainliff'i  counsel  lo  strilte  out  tb«  worda 

"  charges  and  expencca,"  and  a  suggestion  that  the  prolhonotary  was  eqaally 

capable  with   a  common  jury  (o  compute   exchange,  Slc,  the  Court  tnatle  lbs 

rule  absolute,  with  the  exception  of  the  lerma  withdrawn  by  the   plauUiQ** 

14.  Rex  v.  the  Sheriff  of  I^ndos.  M.  T.  1818.  K.  B.  3  B"  4f  A.  19^ 
•c"t  ioI''of      ^''^  plainii^  in  Ibid  case  brou;?hl  aeverul  aclions  on  a  bill  ol  exchange;  oM 
a  bill  oPei  agaiiBt  the  defendant  aa  acceptor,  another  against  the  drawer,  and  anolbcr 
change  auf    Bgalnst  an  indorser.  In  the  action  against  the  acceptor  he  obtained  an  attacb- 
fer  juilg       lachnient  sfrainst  (he  sheriff  for  not  bringing  in  (he  body.     A  jndge  at  chaitt- 
mom  Ly  de  bera,  in  compliance  with  defendant'a  requrst,  referred  it  lo  the  maaler  to  cmd- 
funli,  liB      pmg  ^^^,^^  ^Qg  j„g  ,„  [jj^  plainliir,  and  ordered  the  altachment  to  iland  ag  m 
eturee/   '  aecurityTor  the  debt  and  costs.     The  master  refttsing  to   include,  in  his  taxa- 
wiib  the      ''""<  "i^  coals  in  (ho  three  actions,  the  plaintiD' moved  for  a  rule  to  ahow  CBiia« 
Loau  nr  ibe  why  a  diilerent  course  should  not  be  pursued  by  the  master,  aupported  by   an 
piirticubr     atHdavit,  staling  it  lo  be  the   invariable  practice  in  the  office  of  the  ahenFa  oT 
Hciion  «       London,  lo  embody  in  Ihe  taxation  the  coats  of  all  the  actions;  but  the  Court 
gmiiaL  turn   ohserved,  such  practice  cannot  be  supported.     The  sheriff,  upon  an  attacb- 
meot,  in  only  liable  for  what  the  ptaintifi'  would  have  recovered  in  the  at^ion, 
had  he  proceeded  lo  judgment  and  execution.     Now,  ss  the  c<is(s  in  the  other 
actions  could  not  have  been  laid  aa  special  damage,  those  actions  having  been 
commenced  at  the  same  time  as  that  against  the   acceptor,  Ihe  sheriff's  con- 
tempt is  purged  by  the  master's  original  computation,  in  which  he  included  ih* 
-       ,         bill  iind  costs  in  the  action  against  the  accentor  onlv,  and  we  must  refuse  the 
„  bi"l7r',   rule.     See  Sir.  616. 

torned  10  15.  AuRioL  V.   Thomas.  T.  T.  1787.  K.  B.  1  T.  R.52, 

an  iodorMo  A  bill  payable  in  India  was  indorsed  in  England  for  Ihe  current  price,  which 
Oidlionuur  then  was  6s.  Sd.  per  pagoda;  it  being  returned,  (he  plaintiff  recovered  on  a 
cd,  Uoisy  writ  of  inquiry,  at  the  rate  of  lOs.  per  pagoda,  (that  being  the  general  charg-e, 
' r "?i^  I  including  Indian  inierest,  exchange,  and  other  charges,)  and  also  five  per  cen  t 
rlianesa-  ^^°''^  ^^^  """^  ^^  notice  of  non-payment,  and  Ihe  Court  held  the  damages  m> 
gaiuit  tba     SMesaed  to  be  correct 

indomer,  (D)    InDORSSB  AGAINST  ACCEFTOR  or  A  BILL  OR  HAKRR  OF  A  ROTX. 

•loeeding  (d)  Form  oj  aelion. 

6vt  perct.  Brownev.  LosnoN.  M.  T.  1646.  K.  B.  1  Mod.  Rep.  985;  S.  C.  1  Lev.SOT; 
wirnnied  ^-  ^-  '  Vent.  152;  S.C.I  Freem.  14;  S.  C.  2  Keb,6'J6.  713.  882. 

l)j  U9B|FB.  ladebilalat  auumpnl  for  65(.  due  to  the  plaintiff  upon  a  bill,  aecppled  bj 
An  indebi  the  defendant.  After  verdict  for  rhe  plaintiff,  it  was  moved  in  arrest  of  juAg- 
latui  at  ment.  that  although  a  special  action  upon  (he  case  might  he  aappnrted  upoa 
lurnptit.  the  custom  of  merchants,  yet  ma  indebi'altu  astumpiiil  could  iw>  be  sustained. 
wilt  not  lie  j„  jijjg  view  of  (he  case,  the  Court  concurred. — Judgment  arrested, 
dor^Ma-  {b)^Jidatit  h  hold  lo  bail.     Seeonfe,  vol.  i.  from  406  to  410. 

({■iiui  (ha  (''■)  -ArTeil.     See  ante,  p.  6!)5. 

uecap(ar  of  (d)  Bait.     See  antr,  p.  aW. 

ubillorai  (e)  Declaration.  1»(.  (^  Ike  count  ifaling^  the  bill  or  nolerf  And  see  mite,  p.  508. 
'•""S"'  I.  Le  S.vor  V,  JoHNao-i.  M.  T.  1800.  Ex.  Forr.  Rep.  9.f. 

A  Di'sd  Indorsee  against  acceptor.     The   bill  was  described   in  (he   deelaralioD   as 

r  54g  -i  drhwn  by  one  William  T.,  accepted  by  the  defendant,  and  indorsed  by  Ihe 
BcripuoD  of  B"'(^  William  T-  to  the  plainlitl';  but  the  bill  produced  in  evidence  was  drawn 
the  drawer 

nad  bis  in-  *  This  ra!s  procaadi  Tiaut  (ha  want  of  privity  bMwaan  ih*  pirtiaa,  and  iheiafora  a  >pe- 
dorsenient  eial  anumptit  iiihe  onlv  form  of  actioa  which  can  ba  adoplad  b;  (be  indoiaaa  against 
in  ihfl  dec- the  maker  of  a  note;  Bi^inp  t.  Young,  2  1).  and  P.  78,  abridgod  ante,  vol.  ii.  f.  414;  ar 
tntJlion  haaacceptor  ofa  bill;  aea  2  Chit.  Rap.  229;  2  Cn.iipb.  ISfi;  B  Price.  !63. 
been  hold-  -f  The  general  rnlad  applicibte  to  the  daieriptiDB  of  the  hill  or  nnta  ia  Ihe  dectaratian, 
'"  n  futal  ligva  alrflad]>  been  alaled;  (he  caaei  colleolad  ibererare  ia  the  taxi,  are  confined  lo  tboaa 
"""'       which  have  occnrrad  raipaeling  lb*  mods  of  itati^  Ibe  ii  '  '    '* 

right  cunfacrsd  apoa  Iha  indoraaa. 
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SILLS  AND  NOTES.— Aulonet  agttiiui  Scepter,  Or  Mulcer  of.  S7T 

by  WinRfield  T.     Macdonald,  C.  B.  held  the  variance  ratal.  Sed  vide  Eought- 
M  V.  Frere,S  Campb.  39.  abridged  post 

2.  FoRMiNv.  Jacob.  T.T.  1815.  N.  P.  1  Stnrkie.  46. 

In  tliifl  case,  which  was  an  action  by  (he  indorsee  against  the  acceptor  of  a     "  '•'* 

bill  of  exchange,  it  wan  ohjeeled,  that  the  declaration  fllnled  the  bill  to  be  tn- 

duraed  by  one  Philip  instead  of  Philips;  but  Lord   Ellenborough   held  the 

name  on  the  bill,  whether  true  or  falao,  immaterial,  if  it  be  hie  name  of  trade; 


i  observed,  the  only  question  was  as  to  the  identity  of  the  person. — Verdict 
for  plaintiff. 

S.  Heald  r.  JoBMBOS.  M.  T.  1804,  K.  B.  2  Smith.  Rep.  44.  S.  P.    Seip  v. 
Hook.  H.  T.  1137.  C.  P.  2  Com.  Rep.  663. 

This  woa  an  action  by  the  indorsee  of  a  bill  of  exchange  against  the  accep-  '" .'  •*•"'*" 
tor.      TTie   declaralion,  which  was  in  the  usual   form,  was  demurred   to,  inter  J[^ '^^^^^ 
alio,  because  it  did   not  stale,  nor.  did   it  appear,  Ihst  the  said   defendant  had  agninal  th« 
may  notirt  tf  Ihe  indonemtnt  of  ihe  said  bill  of  e.ichange;  and  also,  for  that  Bcceptor  at 
lh«  plaintiff  had  not  shown  any  sufficient  legal  liability  on  (he  defendant  to  ■  '•"I  ">''•* 
fMf,  kc.     In  support  of  the  demurrer  it  was  urged  that  such  notice  was  esse  n-  <=h"nge. 
ttal,  and  upon  this  principle,  viz.  that  as  the  indorsee  was  a  stranger  to  the 
anginal  contract,  the   acceptor  could  not  be   required  to   promise  to  pay  until 
be  bad  notice  of  his  becoming  entitled  to  require  such  a  promise.     Sed  per 
Car.  The  defendant  is  the  acceptor,  and  does  he  not  in  terms  promise  to  pay 
'any  persoo  who.  by  indorsement  shall  become  the  holder  of  the  .bill  ?     This  la 
the  general  and  indefinite  form  of  hia  promise  at  the  .making  of  the  bill,  and 
by  indorsement  that  becomes  particular  n'hich  nas  before  general.     We  must 
therefore  give  judgment  for  the  plaintiff,  and  in  doing  so  we  shall  be  deciding 
upon  principle,  for  notice   is  not  necessary  to  be  alleged,  where  Ihe  thing  can 
be  intended  to   be  known  without  it,  ad  here  we   have  shown  it  must,  from  the  f.    maker 
'    nature  of  the  original  contract. — Judgment  for  plainlifT.  -^f^  pramb 

4.  RBT^oLDs  V.  DiviEs    M.  T.  17!}6.  E.V.  Ch.  I  B.  &.  P.  625.  lorj  doi«. 

Error  on  a  judgment  of  the  Cf>urt  of  K,  B.  The  declaration  in  an  action  "  ""O'"*- 
by  the  indorsee  against  the  maker  of  a  promissory  note,  payable  to  A,  R.  or  j^!|^Jh»t° 
order,  had  been  demurred  to;  the  causes  assig-ned  were,  that  it  is  not  in  and  ihg  dafcDd 
by,  &.C.  alleged,  nor  does  it  Iherehy  appenr,  that  any  notice  was  given  to  the  ini  luiij  no 
said  M.  (the  rtakerl,  nor  that  he  the  anid  M,  had  any  nn.'ice  of  the  said  in-  lice  of  tha 
dorsement  of  the  said  note  in  the  aaid,  Sic.  without  which  notice  the  said  M.  indons 
was  not  liable  by  the  law  of  this  kingdom  to  the  payment  of  the  money  in  the  irt'h''-n_ 
■aid,  Slc.  "  The  Court  were  of  opinion  that  notice  was  not  essential,  and  af-  dorasmsnt 
firmed  the  judgment.  f  547  1 

6  FMoeHiK  V.  Cotton.  E.T.  1G77.  K.  B.  2  Show.   8.  S.  P.  Fisher  t.  Pom-  d'™ci  ib* 
•PRET.  E.  T.  1697.  K.  B.  Carth.  403.  '"'"k!' '^j* 

Indorsee  against  aaceptor  of  a  bill.     It  was  moved  in  arrest  "f  judgment,   "^j^^'j 
that  the  bill  being  pavadle  to  the  order  of  tho  plaintitf,  it  ought  to  have  been  ^riht  plnia 
avered  that  no  order  had  been  made.     But  the  Court  without  hesitation  de-  tiff,  itoecd 
cided,  that  if  by  deed,  hilt,  or  other  writing,  money  is  directed  lobe  pftid  to  aoolbeavai 
man's  order,  it  is  due  to  himself. — The  plaintilf  had  judgment,  red  ihal  be 

6.   Youso  .4WD  ANOTHER  V.  WriO!IT.  M.  T.  1807.  N.  P.  1  Csmpb.  140.       2'er     ""  ** 

Action  by  Ihe  indorsees  against  the  maker  of  a  hill  of  exchange.  The  Bat  it  ii'nat 
declaration  stated  the  indorsement  to  be  made  before  Ihe  bill  became  due.  It  a  matarial 
•ppeared  one  of  ihe  indorsers  delivered  the  bill  to  plainliTs  before  it  was  due,  variance, 
but  did  not  put  his  name  (o  it  until  after  it  became  due.  Defendant  objected  on  j„^g"JJI^ 
tbia  ground;  but  Lord  Ellenborough  said  the  variance  was  immaterial;  he  j,  ^i^^^  („ 
grounded  his  daciaion  on  the  cnse  ofRusscI  v.  LangslaT,  Doug.  .^14.  although  |,gvB  heea 
it  was  the  converse,  yet  the  present  case  must  be  governed  by  the  aame  prin-  mijg  be- 
ctple.  ^°"'^^ " 

WboTsvpon  a  dsrfanitiDn  ifninit  B.  -■  an  indnner  orthe  bill,  it  appeared  ibal  ll>«  bill  had  have  beea 
bMB  iniloiMd  to  S.  in  blank,  and  that  B.    without   writing  hi^i  own  name,  bad  converted  mtde  aflar 
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378  BILLS  AND  NOTES.— Ilem«%  «pb»  by  Jdum, 

•  Sd,  Of  the  money  emmis, 

I.  DiMSDALE  V.  Lakchester.  T.  T.  1803.  4  Eap.  301.  S-  P.  Per  BulUrJ. 
in  Master  v.  Miller.  4  T.  R.  333. 
Ad  tndor  Action  for  money  had  and  received.  The  plainlifis)  who  were  bBbkent. 
He  may  re  had  received  a  promiaaory  note,  made  by  Ihe  defendant,  from  a  customer,  and 
cover  ihe  j^^j  f^]^^^  f^jj^  (jjgm  4yj]en  due  a  forged  liank  note.  Tlie-object  of  tbia  action 
■"nroitiiaao- ""  '"  ''scover  the  amount  of  this  forped  security.  It  was  objected,  that  aD 
ry  noie  ia  action  for  louney  bad  and  received  could  not  be  eupporled,  aad  that  Ihe  plaiiv- 
BD  aciioD  till  ahould  have  declared  as  indorsee  of  the  promissory  note, 
for  moRoy  Qut  I^rd  Ellenborough  said,  he  thought  Ihe  action  maintainable;  Ibr  vihen 
hid  uud  n-  g  pg^oQ  baa  put  his  name  to  a  note,  he  thereby, acknowledges  that  he  has  ino- 
.eeived  t-  ^^^  .^  j^j^  possession  of  the  payee,  and  undertakes  to  pay  it  to  whoever  is 
a'^a-        legally  entitled  to  receive  it  as  the  rightful  holder. 

2.  Tatlock  v.  Harris.  E.  T.  1789.  K.  B.  3  T.  R.  18Z 
[  648  ]  Per  Lord  Kenyon,.  An  acceptance  is  evidence  of  money  bad  and  receired 
OrBceeplorby  the  acceptor  to  the  use  of  Ihe  holder^  it  is  an  appropriation  of  so  much  nK^ 
ofa  bill  of  ney  io  be  paid  to  the  person  who  ahould  become  the  holder  of  the  bill.  S«o 
«cb«Dge.  Yg^g  p  Lewis,  3  T.  R.  182;  Master  v.  Miller,  4  T.  R.  339;  Isreal  v.  Dou- 
glas, 1  H.  Bl.  -242;  Ilighmore  v.  Primrose,  5MSf  S.  65. 

3  Whitwell  v.  Bennett.  M.  T.  1003.  C- P.  3  B.  &,  P.  659. 
Bat  the  pre      rpi^g  i,j]  ),g^  i,^^^  incorrectly  slated  in  the  declaration,  and  the  plaintifTwaB 
tbe'aioiiaT  °''1'8^''  'o  resort  to  the  money  connts.     The  evidence  was,  that  when  the  de- 
hiviDE        fendant  accepted  the  bill  (which  was  for  30/.,)  be  said,  that  though  the  drawer 
bsea  racsir  had  not  remiiiod  to  him,  he  expected  that  be  would,  and  that  as  he  had  a  bill  of 
ed  Id  the     his  for  &01.,  which  would  he  paid,  he  would  take  all  risks  upon  himself.     Th« 
me  of  tlie   Qo^rt  said,  that  if  that  bill  was  paid,  the  action  for  money  had  and  received 
m»°'ba"te  *<'"1'1  ^^  maintainable  on  the  ground  of  the  defendant's  specific  appropriation 
butted  by    of  that  money  to  the  paymenl  of.tbe  plainlilf 's  demand;  but  that  aa  the  decla- 
evidence.     ration  was  upon  the  bill  for  30/  ,  it  wjs  a  surprise  upon  the  defendant  to  call  for 
the  proof  of  the  non-payment  of  the  other  hill,  and  therefore   it  would  be  too 
much  to  presume  pavment  of  that  bill.     Sec  obitcrvations  of  Eyre,  C.  J.,  in 
Gibson  V.  Minet,  !  H.  lil.  60J;  and  Isrciil  v.  DouRlaa,  I  H  Bl.  239. 
Aad  from  4.   Wat.nam  v.  Bend.  H.  T.  1808.  1  Campb.  IIH. 

>ain«  obser  Action  against  the  maker  of  a  promissory  note,  payable  to  T.  L.  or  bearer. 
Lord^EUeB  '^^^  declaration  averred  an  indorsement  by  T.  L.  Lord  Ellcnbnrough  held, 
-boroDih  i[  that  the  plaintiff  having  slated  such  indorsement,  though  unnecessarijv,  wk« 
wonldsBem  bound  to  prove  it,  and'  that  he  could  not  recover  under  any  of  the  money 
■  (Tonbi,  counts,  as  ho  was  not  an  original  party  to  the  bill,  and  there  was  no  evidence 
wheilier  of  any  value  being  received  bv  the  defendant  from  him.  See  Obscrvotions  of 
the  money  j^^j  Kenvon,  in  .Johnson  v.  Collings,  I  Easl.  100;  Barlow  v.  Lishop,  id.  434- 
coald  be  ^■>  '"^  ^^'"«  ^-  ^°«""g'  Gow.  Rep.  21. 
made  avail  (/)  P/«"3.      See  anie,  p   5:8. 

«ble,  ai  be  (g)  Paying  debt  and  costs.      See  anIe,  p.  537. 

L  649   1  (ft)  Jiflg-ttenl  by  d.faidl.  ojid  reference  Io  compute.      See  ante  p.  630. 

Iweenanin  (i)   Evidence.      Isl.   Of  producitig  Ihe  bill  or  nnle-     See  ante,  p.  53G. 

donee  and  2d.  Of  pi-owng  tknt  Ike  bill  or  note  corresponds  mlh  Ike  itulrumtrd  detcribed  *» 
aotltVr  ac  '**  declaralion.      See  ante,  p.  536. 

ceptar  of  B  ^''-      Of  provins^  Ike  Iraimfer .      1.      Bii  imlorsemenl." 

bill,  1.  Eo8A«<iuF,T  V  AsDEnsoM.  E.  'i'.   1805.     K.  P.  N.  P.    6 ,,..    ™. 

IfMveral  Indorsee  of  a  hill  against  Ihc  acceptor.  The  bill  was  drawn  in  favour  of 
iodaree-  the  drawer,  who  had  indorsed  it;  and  (he  indorsement,  and  several  others, 
•atouiin  "^""^  ■*"'^'l 'f  the  declaration.  The  plaintiff  proved  ihe  first  indorsement, 
thB  dadara  ^°^'  "'^*  "*•*"  '^"^  **'"  '•t^came  duo,  the  defendant  being  unnhle  to  take  it  up 
tjon.t  S^""  '"  '^*  plaintifT  another  in  lieu  of  it.     I^rd  Elleuborough,  O.  J.   held 

*  Sioce  Che  indorsee'i  litle  arisen  from  the  indoraemenl,  he  mnal  piove  that  ibe  bill  or 
note  bu  been  trauiitirmd  to  him  by  producing  evidence  of  tbal  peisoai  or  bia  agant'a  haad- 
\v  riling. 

t  But  if  they  ba  not  set  oat  in  the  dcol.inlion.  which  a  lbs  prefarabto  MBne^ptoofar 
thedm  iadoraatneni,  wiiboni  the  inlennediale  otiea,  will  bo  luQiciuuli 
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thai  thh  was  an  admission  of  Ihe  plaintifT'a  title,  and  dispensed  wilh  the  proor*''*'*'!'' 
of  the  several  indorsemenl.  unnecMi* 

2.   Wavnm  v.  BevD.  H.  T-  1303.   N.   P.    1  Campb.  175.  mS.'t  bl'' 

.Atsttnipsi/.  against  the  maker  of  a  p^omi^4M)ry  note.     No  evidence  of  the  proved  nn 
indorsement  being  given,  defendant's  counsel  inaisted  plaintilf  must  be  called,  leuiberlie'. 
Plaintiff's  counsel  contended  that  the  averment  was  unnecessary,  and  might  ei|ireMfj 
consequently  be  rejected.  But  Lord  Ellenborough  said,  Ihe  aver.nent,  though  •"'J^^'lf'. 
unnecessary,  must  be  proved,  ?  h^  wri» 

3.  SiDFORD  V.  Chambers.  E.  T.  1316.  N.  P.  I  Stark.  326.  Cg  i  leti.r 

'  Action  against  indorser  of  a  bill  of  exchange.  The  plaintilT  proved  all  Ihe  to  the  hold 
indorsements  except  one-,  to  supersede  Ihe  necessity  of  which  thej  gave  in  ar,  offering 
eridence  a  letter  written  by  Ihe  defendant  to  the  plaintiffs  offering  to  give  "o'^*'  l*'" 
Ihem  another  bill,  as  he  could  nol  take  up  the  original  one.  Defendants  coun-  jJItonoat* 
m1  contended,  on  the  authority  of  Bnsanquet  v.  Anderson  (twpra,)   that  the  ^_ 

S plication  for  a  renewal   was  an  admission   of  defendants  llabilily.     Lord    r  550  1 
lenborough,  C.  J.  roncurred. — Verdict  for  plaintiiT.  Or  bj  pro'r 

4.  M*DDOCKS  V.  Haskei.  E.   T.    1797.   K.  B   N.  P.  2  Esp.  647.  \«%  en  bi- 

■    Indorsee  against  Ihe  maker  of  a  note.     To  establish  the  hand  writing  of  an  P'""  " 
iodorser,  it  was  proved,  that  during  the  lime  he  was  in  prison  he  acknowledged  '""^'""S 
that  the  indorsement  on  a  bill  was  bis  hand  writing.     On  an  objection  being  [),e  m^r» 
taken  to  this  evidence,  Lord  Kenyan,  C.  J.  overruled  it.  er  of  a 

S.  S>iiTH  V.  Chester.  E.  T.  1787.  K.  B-  N.  P.  1  T.  R.  G54.  S.ndwrit 

In  an  action  by  the  indorsee  againat  tho  acceptor,  it  appeared   that  there  i^S' 
were  several  indoraementg  on  the  bill  at  (he  lime  of  acceptance.     The  plaintiff  ^^°  J",^"" 
could  not  prove  tho  handwriting  of  the  first   indnraer,  and   it  was  contended  ^""pJoTS^ 
that  the   acceptance   admitted    (his,  and  that   it  would  be  oflen  imposaible  to  aotwith 
prove  the  handwriting  of  foreign  iudorsers;  but  the  Court  held  that  the   law  iiandiag 
was  clearly  otherwise,  and  that  it  was  absolutely  necessary  to  prove  the  hand-  they  wers 
writing  of  the  firs!  indorser;  vide  ante,  p.  385.  "P?"  "? 

6.  M*OKPF.MOs  V.  Tiioi-TEs.  M.  T.  1790.  K.  B.  N.  P.  Peake.''20.  ,i'^/or,S« 

Indorsee  against  the  acceptorof  a  bill  of  exchange.  The  plaintilT  proved  the  ac„p,,oca 
handwriting  of  all  Ihe  indorsers  except  (he  first,  who  was  also  the  drawer.  It  was  And  ilie 
ui^ed  that  the  acceptance  was  an  admission  of  his  hand  writing;  but  Lord  bandvrrit 
Kenron,  C.  J.  rejected  the  doctrine.  '"8  »'''''• 

7.  RicHiBososT.  Allam.  H.  T.   1818.  K.  B.  N.  P..  2  Stark.  334.         „o'°tt  S 

Action  by  indorsee  against  acceptor.      A  witness  was   colled  to   prove  the  proved  ar. 
indorsement,  who  said  it  was  nol  the  supposed  indorser's  handwriting.     Plain-  aa  ihongk 
tiff  then  proposed  lo  call   other  witnesses   to  prove  it  was;  but    Lord    Ellen-  ho  bo  Iba 
borough  held,  that  as  plainti T  was  not  obliged  to  have  called  the  witness  he  ^(,V*"' 
did,  from  his  being  an  attesting  witness,  it  was  not  competent  for  him  to  call     -f^'eai 
other  witness  to  contradict  hlin.      Plaintiff  then  proposed  to  call  the   indorser  ledtoprov* 
himself,  and  Lord  Ellenborough  (hought  he  might,  because   he  could  speak  an  iiidan- 
frooi  knowledge;  other  witnesses  from   belief  only,  and   he    came   to   charge  ment  di«> 
himself.     Ho  wosesamincdaccordin^ly,  but  negatived  Ihe  hand  writing;  and  prov«ii, 
plaintiff  was  nonsuited.  mmoVmII 

2.    BydelirffJ.  other  wil- 

If  a  bill  or  note  be  payable  to  bearer,  or  has  been  indorsed  in  blank,  poawtsiim  rmms  10 
is  prima  facie  evidence  of  delivery  and  ownership  lo  entitle  the  owner  to  sue  as  contridiet 
indorsee'  see  ante,  div.  Transfer  by  delivery.  b™.   hni 

4/A.    <y  p'-ovins  the  i'lj^.ti;  of  the  ptairt!.  [  *5I   "j 

1.  BiTLtKLBTT.  Butler  I.N  Emi>R.  M  T.  IBiij.  K.  B.  2  B.  &  C.  434;  S.  C.  *''»  '""'r^ 
3  D,  &  R.  (525.  ^lW^o 

Action  (brought  originallv  in  C,  P. )  by  indorsee  against  Ihe  acceptor  of  a  MproTehte 
bill  of  exchange,  whereof  E.  S.  wa.s  the  payee.  TViC  plainlirl'  proved,  ihat  «  own  tigaa 
person  calling  himself  E.  T.  came  lo  C. ,  having  in  his  pos.~.e3sion  the  bill  m  t^">- 

'  And  ihnerma   Ihs   indonee   of  a   hill,   parnble   lo   a   ficlilioai  payee,   caunot  re- (^aenlion  ■ 
COTer  agaiati  ibe  acceptor,  oqIijai  ba  cai    prave  ihuL  the  acceptor   knstv    tb^i    iba  payee  rwK  as  to 
WB*  ficiiiioiu,,  or  ihil  ibe  ataanj  Rciailly  found  iu  way  into  bii  banda;  BeDoetl  v.  Fat-  tbs  idaotilj 
Ddl,  ICamp.  ISO. 
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«r  ths  p»j  quertion^  and  also  a  letter  or  introduclioa  (which  was  proved  to  be  genuine,) 
«a  or  «  bill  which  was  expressed  lo  be  givea  la  a  person  introduced  to  the  writer  aa  £.  S, ; 
""^J^"^  and  also  another  bill  of  encbango  drawn  hy  ihe  writer  of  that  letter.  The 
fas  eaiiia  (o  heafer  Df  these  documents,  after  remHinin|;  ten  days  at  C,  during  which  ha 
tbepluiniiS' daily  visited  ihe  plainiiff,  indorsed  to  him  the  bill  in  question,  and  received 
Willi  &  lei  value  for  it,  and  also  a  letter  of  credit.  No  other  evidence  being  adduced  of 
tei^f  ra  (he  person  calling  himself  E.  S.  being  the  payee  of  the  said  bifl,  it  was  ol>- 
bo'""'Bdru'it  J^'^t^*'  '*'**  there  was  no  proof  to  go  to  the  jury  of  the  identity  of  the  said  per- 
led  to  be  ^°"  catling  himself  E.  S.  with  the  said  E.  S. ,  the  payee  of  the  said  bill,  and 
genaina,  bj  the  defendant's  counsel  then  and  there  prayed  the  judge  belbre  whom  ttw 
whom  ba  cause  was  tried,  to  declare  to  the  jury  that  there  was  no  evidence  before  them 
wM  recuiv  nf  (|]Q  indorsement  of  the  bill  by  the  payee  therein  mentioned,'  yet  his  lord- 
?^-*?^''"' ship  delivered  it  as  his  opinion  to  the  jury,  that  although  in  law  there  abould 
warda  pro  ^  some  proof  of  the  identity  ot  the  person  making  the  indorsement,  still  it 
duced  al*t  ought  not  to  be  so  rigidly  followed  up  as  to  clog  the  negociability  of  bills  of 
(eraf  credit  e;fchange,  so  that  no  person  wnu Id  take  one;  and  that,  therefore,  the  abova 
and  the  bill  evidence  was  reasonable  evidence  to  bo  left  to  the  jury,  who  declared  tbem- 
'V'hhi'"'  "^'"^^  '"  *'^  «a''8fi«<l  of  the  identify  of  the  said  E.  S.  These  facU  were  ata- 
dorwd  lo '"  '*'^ '"  "  '^'"  of  exceptions  in  the  court  below,  which  now  came  before  this  conrt 
plaiotiiT,  on  error.  Per  Cur.  The  question  in  this  cause  was,  whether  the  person  in 
iha  Coan  possession  of  the  bill  was  the  real  E.  S.  His  passing  by  that  name  was  prima 
bald  iImw  J&cie  evidence  of  hia  identity;  and  if  that  was  to  be  disputed,  contrary  evidence 
eircamntan  ouj^i^t  to  have  been  given  by  the  defendants;  but  the  evidence  which  has  been 
bulled  *af  3^*^"*=°^  ^°'  t')^  plaintiff*,  was  cogent  in  the  first  instance;  and  as  it  remuos 
fioianita  unrebulted,  it  becomes  conclusive.  The  other  circumstances  stated  in  tbtt 
Juiify  ■  case  are  also  corroborative  of  Ihe  view  we  have  taken  of  the  case.  TliQ 
rerdici  for  judgment  must  be  therefore  afHrmed.  See  4  T.  R.  9>;  3  East.  133;  2  M. 
^  P'^'-'if  Bl.  187;  a  M.  Sf  S.  92;  1  B  St  A-  20;  D/or,  231.  pi.  3;  1  Ld-Raym.  486j 
y^ia'^i  2  Inst,  427;  and  post,  see  Exceptions,  Bill  of 
in  btanlito     2.  MtciiBLu  avd  otmers  v.  Kinneir.  M.  T.  181G,   1  Starkie's  Rep.  499. 

■  p*nj,  to       Tbi3  was  an  action  by  the  indorsees  of  a  bill  of  exchange  against  the  de- 

■  particalu  fendant  as  the  indorser.  The  defendant,  in  this  case,  indorsed  a  bifl  of  ex- 
parpiMa,  change  (in  blank)  to  a  certain  firm,  who  were  trustees  for  an  insolvent,  on  a&- 
^'P*1^j^  count  of  the  Insolvent's  estate;  two  of  the  firm,  trustees,  associated  theuw 

r  652  1  selves  with  a  third  indifierent  person  for  the  purtiose  of  bringing  an  action  on 
aaocbsr  not  '''^  ^'"-  "^^^  plaintilTs  counsel  contended ,  that  since  the  case  of  Orde  and 
aecasur;  others  v.  Portal,  3  Camp.  2:39 .  an  indorsement  in  blank  was  conndered  to  cod- 
la  ttae  fal  vey  a  joint  right  of  action  to  as  many  as  agreed  lo  sue  upon  the  bilL  £ut  tbe 
filment  of  Qourt  held,  that  the  bill  having  been  indorsed  to  the  Grm  for  a  specific  pnr- 
iba  lataa  p^ae,  a  part/  not  privy  to  the  indorsement  could  not  be  joined. 
daTtobriiu  ^'^*    'J/^P''"'''''? '^e  conii(iem(ion.*     See  onfe,  p.  325. 

an  aolioB  1-   Rbtxolds  v.  Chettlk.  H   T.  1811.2  Camp.  596. 

oa  Iha  bilL  Action  by  indorsee  against  acceptor  of  a  bill  of  exchange.  The  defend- 
A  mera  no  ant  had  given  plainlid  notice  to  prove  the  consideration  he  gave  for  the  bill; 
**°' *"  but  Lord  Ellenborough  said,  defendant  must  first  throw  some  suspicion  f>n 

MD^dsra*  plninli^'s  title,  before  the  delivery  of  such  a  notice  will  be  suSicient  to  impose 
tlon  iof     ^^^  burthen  of  this   proof  upon  him. 

BBtaompal      2.  CosTER  V.  Meresf.  E.T.  18^2.  C.  P.  7  Moore.  87;  S.  C.not  S.  P. 
theplaiatiff  .  3  B.  k  B.  272. 

"^i  H°r°  ^"       ^"  ""  ""*''"'  ^y  '^^  holder  against  the  acceptor  of  a  bill  of  exchange,  the 

ih         t  '^^''^■'■^'tiit  proved  that  the  plainti  I'  had  had  notice  to  prove  the  consideration 
MDiB  inipl  °"  which  he  became  holder  of  ihe  bill  in  question,  and  offered,  in  support  of 


' ,  i  In  iha  King'«  Ban^h  il  ii  not  Bbrfolmfiljr  nece«ii»ry  lo  give  snch  nolica,  althoagh  it  ia 
aanil  so  lo  do.  Bat  in  tbe  Coni'Dda  PIcai.  Ihe  dt;rr,ndanl  lauit  give  nolllse  of  huialeatioa 
lo  call  upon  tbe  pliintilTlo  provo  thai  he  bm  givea  valaa  for  iba  bill;  F*tai«|a  v.  Hanla* 
«rs,  4  Tannt.  1 1 ,  abridged  ante. 
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Ua  till«  t»  dolirar  such  nolice,  certaiB  letters  wrktori  by  the  drawer  lo  the  uieepiar 
plaiatiS,  whlcb  showed  ihat  the  bill  was  rounded  in  fraud;  and  Tuctber,  had  '>''■  <>'1I  of 
been  indoraed  to  the  plaintiff  ader  maturity.  No  dates,  nor  post-marks,  an-  'he  uroduo 
peared  on  the  letters;  but  the  jury  Tound  for  the  defendant;  and  on  arulenui'iioQ^f  |,i 
for  a  new  trial,  od  the  ground  that  the  letters  should  not  have  been  admitted  ten  of  ifa« 
■D  svidence,  the  Court  abstained  from  expressing  an  opinion  on  the  point,  as  drawer  to 
thn  rata  had  been  obtained  on  a  more  decided  ground,  but  they  did  not  appear  "^"^  iadar 
(o  diwent  from  [he  verdi-it  for  these  reaaons.     See  I  Campb.  1 77.  .**•',  ""'"? 

tk*  •oneootion  of  iha  bill.  coDpted  with  ■  notice b^  ibe  lecepioT  to  the  iDdonsa,  to  prove 
tike  coiuider&lion,  will  reedar  snch  proof  iacnaibeiit  oolhe  pUintiS 

3.   DaLAU.tBY  V.  Mitchell.  M.  T.   1816.  N.  P.  1  Stark.  439,  Where  n»- 

Actiou  by  itidorsee  against  acceptor  of  B  billof  eschange.  Platntifl^scoun- tice  tiu 
Ml  closed  hia  case,  aud  observed,  if  it  became  necessary,  he  was  prepared  mbeen  givw 
p«ovfl  the  consideration  given  for  the  bill.  But  Lord  EUenborough  said,  that  |,a  £,  ^° 
Moce  notice  bad  been  given,  that  one  ground  of  defence  wat  want  of  coosid-  p°f,,  ,1^ 
oration,  plaintifi*  could  not,  after  closing  his  case,  go  subsequently  into  such  eonaidera 
evideotce.  tion  in  tb* 

G.    Of  At  cmpelency  of  wUtUMtei.  ^™'  '" 

York  v.  Blott.  E.  T.  1816.  K.  B.  5.   M.  &  S.  71.  [  ^59  ] 

jSMtun^Mtl  against  one  or  two  makers  of  a  note.     Plaintiif  called  the  other  !*"**''  '' 
maker  (who  acknowledged  his  own)  to  prov^the  defendant's  signature  to  the  l<,^"^oiB 
Dota.     He  was  admitted  at  the  trial;  and  on  motion  for  a  new  trial,  the  Court  replj  in  fa 
thought  the  witness  stood   indifTerent;  for  if  the  plaiiitifi' recovered,  he  would  (enduil'a 
be  liable  to   pay  contribution  to  the  defendant',  and   if  plaititilT  failed,  and  '■'"■ 
forced   him   to  pay,  he  would  be  entitled 'to  conlribulion  from  the  defendant. '."*"  "° 
They  consequently  held,  that  be  had  been  properly  admitted,  and  refused  the  "°^  ^".^ 
rule.     See  Sir.  35.  „l  aakm 

2.  Br*rdv.Ackermam.  H.  T.   1803.  N.  P.  6Esp.  119.  of.  note. 

Action   of  indorsee   against   the   acceptor   of  a   hill.      Defence,   usury;  to  naether  na 

Exjve  which  the  drawer  was  called.    It  was  objected  that  he  was  incompetent.  «8ii»bcoib 
Ul  Lord  Kenyon,  C.  J.   overruled  tho  objection,  on  tho  ground  that   the  ver-  ^^fo^J^, 
diet  not  being  available  in  evidence,  in  any  trial,  against  the  witness,  and  that  pj^iQijo'ta 
the  usury  did  not  destroy  the  bill,  so  that  it  could  never  be  produced  again.       prove  the 
3.  RiCB  AMD  ANOTHEK  V.  ToFPiNo.  T.  T.  IT94.  N.  P.  Peake.  2i!4;  S.  C.  ■igamarey 
1  Esp.  177.  *be  fansw. 

Action  by  indorsee  against  the  acceptor  of  a  bill  of  exchange.     The  defen-^'^  "". 
dant  fxroposed  calling  the  drawer,  whom  he  had  released,  to  prove  the  con-  blnl^aj  * 
trad  to  be  usurious.      PlainlifTs  counsel  contended  that  ho  was  not  a  compe-  prove  aimry 
tent  witness,  because  it  would  defeat  the  bill;  and  discharge  himself.  But  Lord  ia  ihe  di* 
Kenyon  said,  the  acceptor  having  released  him  from  all  claim,  cannot  again  £ODi>.i>|^i>; 
call  upon  hiin;  and  consequently,  I  think  him  an  admtssable  witness  to  prove  l!^ 
the  fact.— Verdict  for  plaintifls.     See  Brard  v.  Ackerman,  5  Esp.  1 19;  Kent,  {^j? 
».  Lowten,  1  Camp.  177;  Smith  qui  tam,  v.  Prager,  7  T.  R-  60;  Ilderton  v.  ' 

Atkiiuon,  T  T.  R.  481;  Birt  v.  Kershaw;  2  East.  461;  Clepsam  v.  O'finan, 
1  Eep.   10. 

4.  Jones  V.  BaooKB.  T.  T:   1812.  C.  P.  4  Taunt.  464. 

Action  against  Ihe  acceptor  of  a  bill.     The  acceptance  was  without  Value  And  it  b« 
to  accommodate  the  drawer.     The  drawer's  wife  was  called  as  a  witness  for  i"*'  «>>  >« 
the  defendsnt,  to  prove  that  the  drawer  indoraed  away  the  bill  upon  a  uaurious  ?"?^ 
consideration.     The  witness  was  objected  to,  but  the  objection  was  overruled- 
On  a  rule  for  a  new  trial,  Ihe  Court  held  the  drawer  had  a  direct   interest  to 
defeat  the  action,  because  otherwise  he  must  indemnify  the  defendant  against 
the  costs,  as  well  as  pay  him  the  amount  of  the  bill;  that  the  wife  therefore    r  ^^  ■. 
was  incompetent.  J-  -' 

6.  liicKiNaov  V.  pRE.sTicE.  T.  T.  1801.  K.  B.  N.  P.  4  Esp.  32.  drSrwofa 

Action  against  the  acceptor  of  a  bill.  Defence,  (hat  the  acceptance  was  ^  ^^  j, 
forged.  To  prove  the  defendant's  handwriting,  the  plaintiff  called  the  drawer.  (Mpaciail 
He  was  objected  to,  on  the  ground  that  the  forgery  could  only  be  imputable  of  haring 
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for|«dtha  to  him;  and  that,  ea  he  might  b«  conmiitled  for  a  cnpHnl  offence,  if  the  fbrgef7 

^•^•P'*??"  wereeatabliBhed.hehad  such  an  intereat  ns  oupSit  tn  i!i-qunlify  him.     But 

nandinc    a  ^"^  Kenyon,  C.  J.  said,  it  waa  no  objeclino  to  Lis  legal   competeacy,  being 

voodwit'     merely  matter  of  observation  aa  to  his  credit. 

SsMta  6.  HuMpHREr  *.  MoxLON.  E.  T,   1791.  N.  P.  Peake.  5*. 

prov«  tha        Action  by  indorsee  B^ainst  the  acceptor.     Defendant  whb  about  [a  call  tbft 

handwrii     drawer  to  prove  that  the  bill  had  been  satisfied  by  him.     His  evidence  being* 

iDg  or  the  o|,jecled  to,  Lord  Kenyon,  C.  J.  overruled  the  objection,  and  said,  the  mle  of 

.    1^^  °i'     law  is,  that  no  man  can  destroy  bia  own  aecurity;  but  this  party  only  comm. 
EBBipttsnt  to  show  that  it  has  been  dulv  paid. 

fortheac  7  CHARRinaTos  v.>Iil«er.  E.T.  1730,  N,  P.  Peake.  6. 

cepLor  [0  Indorsee  against  the  mafaer.'  Defendant  called  the  indorser  to  prove  thai 
Ih^"ill''hL  ^^  *""'  P^'**  '''^  money  to  the  plniirtiff,  for  which  the  note  waa  indorsed.  It 
1^^^^'  .^"  was  urged  that  the  witness  could  not  be  allowed  to.  invalidate  his  own  note; 
So  U  the  hi  hut  Lord  Kenyon  said,  he  was  a  competent  wiinesa,  as  his  evidence  did  mi* 
donar.  prove  the  note  originally  had.  See  Salk.  287.  pt.  Si;  2  Ld.  Raym.  1007. 
IthMbaBQ  8.  An-iMi  v.LiNaAjiD  AND  ANOTHBH.  E.  T.  N.  P.  Pcake.   MB; 

*   ^i^^'if^'  Indorsee  against  acceptor  of  a  hilt.     The  indoraer  was  called  by  the  defei*- 

tho  indon  "^""^  ^°  prove  that  the  bill,  though  dated  abroad,  was  in  fact  drawn  in  England 
ar  of  ■  bill  *°^  therefore  void  tor  want  of  a  stamp.  It  was  objected,  that  he  waa  incoov- 
M  eompe  patent,  because  his  evidence  tended  tn  destroy  his  liability.  But  I>ord  Km»- 
leqito  ia  yon,  C.  J.  held  bis  evidence  admissable,  though,  he  said,  other  judgea  entet^ 
TBlidata  it  tained  a  diflerent  opini 


_-  ■  .,  J*.  BucKLAND  V.  tiKKAHD.  E.  T.  1794.  K.  B.  5  T.  R.  578;  S.  C.  I'Eap. 
i^Xci  N.   P.  86;  a    C.   Bui.   N.   P.  388. 

be«D  hold  In  an  action  by  B.,  the  indorsee  of  a  btlf  of  e.tchsnge,  against  the  accepdor 
•B,  tbitUM  the  latter  proponed  to  call  A.,  who  waa  the  drawer  and  indorser  of  the  biH 
j^'— ^  *■  (it  being  payable  to  hia  own  order,  and  he  having  a  reteaie,)  to  prove  that  B., 
*^^"|^.  the  plaintiff',  had  no  right  to  recover  upon  it,  having  merely  received  it  in  tmat 
Pf»Ta  tbH    ^^^"^  -^-t  'o  procure  payment  from  the  acceptor  on   A's  acconnt,  and  having 

Lg^  "I  paid  no  con  aide  ration;  but  A. ,  on  being  asked  whether  he  claimed  an  interest 
anaa'i  t"  '■^^  ^'"i  answering  in  the  affirmative,  Lord  Kenyon,  C.  J.  refused  to  admit 
tiilo,  not  him.  And  on  motion  for  a  new  trial,  it  was  argued,  that  A  was  competent,  na 
withrtsnd  his  intereat  must  rather  incline  him  to  support  than  defeat  the  action;  for  if  the 
.  >a|  a  ra  indorsee  was  defeated  in  the  present  suit,  he  might  aue  A.  aa  indoraer; 
whereas,  if  he  recovered,  and  the  acceptor  had  received  iro  consideration  (or 
accepting,  the  latter  could  not  recover  the  amount  agaiust  A.,  on  accoant  of 
the  release  given.  But  the  Court  refused  the  rule;  for  the  question  is,  whe- 
ther A'^  situation  would  be  bettered  by  the  event  of  the  verdict;  and  if  plaia- 

Baia  prior'i'^ 'ticceeda,  A.  would  be  putto  much    greater   difficultiea   to   gel   bacx  the' 

indorear  k  money,  than  if  he  were  defeated. —  Rule  discharged. 

aeamp;  10.  Ricrardsok  v.  All«N.  H.  T.  1818.  2  Starkie'd  Rep.  334. 

*"*""-  Action  by  indorsee  against  acceptor  of  a  bill  of  exchange.    The  plaintiff 

^toiaaVto"***^*^  a  prior  indorser  to  proi-e  his  own  handwriting;  which  Lord  Ellenbof> 

prova  that   °*>B'>>  ^-  ^-  allowed,  because,  by  acknowledging  it,  he  charged  hiniM^ 

•ha  wiiacai  (j)  Sum  rteovemble.     See  ante,  p.  540, 

'^"J^  (E)  Pavee  against  the  drawer  of  a  bill. 

gjl^lll^,,  {a)  Form  of  actum.     See  otKe. 

dtbUatu*    HoDQEs  T.  Steward.  E.  T.  1692.  Skin.  546.  Semb.  S.  P.  Welsh  r.  Ckaio. 

M^mprit      H.  T.  1725.  I  Stra.  680;  S.  C.  8  Mod.  373.  Hohm  t.  CoorkR.  T.  T.  1«4 

liai  bjr  tl»      K.  B  1 1  Mod.  385. 

ninii  tlia       ^^  ''''^  case  it  was  aaid  that  an  indrb^atut  atttimptU  does  not  lie  upon  8  hiB 

drawsr,       '^  exchange  against  the  acceptor;  but  against  a  drawer,  for  vaUie  reeehtd,  it 

wban  iha     might  be  sustained,  for  this  is  for  the  apparent  consideration.     See  KibM  v. 

biJl  ii  ax     Young,  2  B.  &.  P.  78;  Stratton  v.  Hill.  3  Price.  253. 

Ff"— <"  »  (i)  .affidavii  lo  hold  to  baO.      See  vol.  i.  from  p.  406  to  410. 

^^'^l,  W  •Arrttt.     See  ante,  p.  505. 

•d.*  ■  Bat  iba  uaal  ramadj  ii  a  ipeciil  aHompiil. 
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(d)  ffofl.     S«e  ante,  p.  S06. 

(«)  Dtclaraii-m.  [  666  ] 

lit.     Of  Ac  eotml  (fofing  (A<  btils.     As  to  the  mode  of  describing  the  bill,  see  A  deolaia 
ante,  p.  508,  »'""  ""  * 

1.  Mexcbr  v.  Southwell.  M.  T.  1681-2.  K.  B.  2  Show.  (80.  ^"/^^^ 

Jtitumpnl  on  the  custom  of  merchants  against  the  drawer  of  a  bill.  It  was  \^,,^  ^,|g  ' 
objected,  on  demurrer,  that  the  duclaratiou  only  averred  that  the  drawee  did  ,],b,  ),  „„ 
■ot  accept  it,  but  did  not  say  that  it  was  shown  or  tendered  to  him.  The  de-  presentad 
daralion  was  holden  ill;  for  if  the  allegation  was  dispensed  with,  it  would  be  it>  the  draw 
in  the  plsiDtiff 'a  power  to  charge  the  drawer,  when,  perhap*,  the  drawee  was  "•  "'^^'' 
iMidy  to  pay  the  money,  according  to  the  tenor  of  the  bill,  if  it  had  been  ten-  „p°^a'j„. 
dsred  to  him, — Judgment  for  defendant  See  Doug.  61;  2  Stra.  949;  3  Wila.  j^  becams 
17j  Doug.  679;  6Burr.2G7;  2  T.  R.  713.  .  due. 

2.  Rdsmton  v.  AspiNAL.  T.  T.  1781.  K.  R.  2  Doug.  6B0. 
In  an  action  in  the  court  of  the  county  palatine  of  I^ncaater,  by  the  indor-  And  that 
■ee  of  a  bill  payable  three  montha  afler  dare,  against  the  indoraer.  the  declara- 1'>"  '»"" 
tiwB  stated,  that  the  bill,  after  the  making  thereof,  to  wit,  on  (he  same  day  and  ""y^j** 
'  y^Kt  aforeaaid  (referring  to  the  day  the  bill  bore  date,)  waa  presented  for  ac-||,^^'  t^a  da  * 
ceptance   and  accepted;  yet   the   drawer,  ahhougIT  afierwanls.  to  wit,  on  tHefgB(j,ntbad 
same  day  and  year  aforesaid,  requested,  did  not  pay;  of  which,  the  drawer,  notica  cf 
the  payee,  the  first  indorsee,  and  the  acceptor,  had   notice;   by  reason  where- tba  dihoa 
of  the  defendant  became  liable  to  pay,  and  being  ho  liable,  on  the  same  day  and  ""'i 
y«ar  promised  to  pay:  there  waa  a  general  verdict   for  the  plaintiff,  and  judg- 
■teat  being  entered,  the  record  was  removed  into  thia  court   by  writ  of  error, 
and  two  objections  were  insisted  upon;  let.  that  the  declaration  did  not  allege 
k  demand  on  the   acceptor;  2dly,  that  it  did  not  state  notice,  to  the  defendant, 
nflhe  acceptor's  refusal  to  pay.     The  answer  was,  that,  afler  verdict,  it  must 
bo  presumed  that  these  facts  were  proved  at  the  trial. 

Per  Cw.  Our  wishes  strongly  incline  us  to  support  the  judgment;  J>ut  on 
looking  into  the  cases,  we  find  the  rule  to  be,  that  where  (be  plaintiif  haa  stat- 
ed his  title,  or  ground  of  action,  defectively  or  iiincciirately  [because,  to  entitle 
Um  to  recover,  all  circumstancea,  necessary  in  form  or  substance,  to  complete 
tha  title,  ao  imperfectly  stated,  must  be  proved,)  it  ia  a  fair  prcsamption,  al\er 
a  Tordict,  that  they  were  proved;  but  that  where  the  plaintiff  totally  omits  to 
atate  kia  title,  or  caui^e  of  action,  it  need  not  be  proved  at  the  trial,  and,  there-  . 
Ibre,  there  is  no  room  for  presumption.  In  the  present  case  it  waa  not  requi- 
site for  the  plaintilTto  prove  either  the  demand  on  the  acceptor,  or  the  notice 
to  the  defendant,  because  they  are  neither  laid  in  the  declaration,  nor  are  they  ' 
circumstancea  necessary  to  any  of  the  facts  charged;  if  they  were  to  be  pre- 
sumed to  have  been  proved,  no  proof  at  the  trial  can  make  good  a  declaration 
Vhieh  contains  no  ground  of  aolion  on  the  face  of  it;'  the  promise  alleged  to 
have  been,  made  by  the  defendant  is  an-inference  of  taw,  and  the  dectaroJion 
does  not  contain  promises,  from  which  such  an  inference  can  be  drawn;  I^rd 
Mansfield,  in  Avery  v.  Hoole,  E.  T.  18  Geo.  3.  aaid,  "  A  verdict  will  not  r  -.  . 
mend  the  matter  where  the  gist' of  the  case  is  not  laid  in  the  declaration,  but  it    *-  ^ 

will  cure  ambiguity;"  and  there  is  a  strong  case  in  2  Salkietd.  602.  of  an'nctioa 
for  keeping  a  malicious  bull,  where  the  scienter  having  been  omitted  in  the  de- 
claration, it  waa  held  bad  af\er  verdict;  therefore  we  are  all  of  opinion  that^ 
there  should  be  judgment  for  the  plaintiffin  error. — Judgment  reversed.     See^       ''"• 
Landre  v.  Hobertson,  7  East.  231.  co'ld^M 

3.  Stirksv.  CaaBBMiN.H.  T.  1699.  K.  B.  Carth.  509;  S.  C.  1  Salt.  128;b»  found. 
Carth.    509.  the  fact 

In  an  action  upon  a  bill  drawn  by  the  defendant  on  C.  C,  of  Radcliffe.  Lod-  ahoDld  ba 
don,  the  declaration  merely  stated,  that  the  said  C.  C,  at  Radcliffe  aforesaid,  '^'^f^  j' 
pr  elsewhere  within  the  kingdom  of  England,  was  not  found;  and  after  judg-  ^j '^  ^  ^ 
■ment  by  default,  it  m'.'>  i.i  lectcd  in  arrest  of  final  judgment  that   it  was  not  ,icuie  fur 

*  For  i(  baa  baan  deciii^.^.  li:  it  nnder  aa  allegalion  tbat  the  bill  waa  preaauted.  and  ae.  tba  DOn- 
•aptaoo*  or  paymaal  rafoaad,  the  plaiatiS'  oaanot  (ira  io  avidaacs  that  tha  driwaa  caald  preaaot 
ant  ba  fbaad;  r*d  vidt  ante,  486.  a,  nant.* 
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shown  that  any  inquiry  bad  been  made  after  bim;  but  it>aa  anawered  that  it 
waa  according  to  the  custom  among  merchants,  and  the  comnHHi  form  in  liks 
caiea;  and  judgment  was  given  Tor  the  plaintifT 

4.  CoRT  V.  ScoiT.  T.  T.  I8iO.  -K  B.  3  B,  4^  A,  619. 
dj.  nbeth      Iq  an  action  by  indorsee  against  drawer,  the  declaraion  atated  presentment. 
"".''"' for  payment  and  dialionour,  whereof  drawer  afierwards,  b.c.  had  notice.     At 
"r notice"    ^^°  '""'  there  was  no  evidence  of  notice,  but  plaintif)  prosed  thai  detendaat 
.  of  digiioD    had  no  efTecIs  in  the  drawer's  hands.    Oefendunt  rebutted  this  proof  by  sbow- 
oar  of  a  bill  ing  that  he  and  the  acceplor  only  lent  their  names  to  a  Bubeequent  indoraery 
•vidaacfl      and,  therefore,  that  defendant  on  paying  the  bill,  would  have  been  entitled  to 
c4a  be  gW  g„Q  acceptor  and  the  subsequent  indorser.     Under  these  circumHtances,  Ab- 
woold  ei'''"'"'  *^'      ''*'''  ■""'•^^  necessary,  and  nonsuited  the  plaintiff,  with  leare.  bow- 
ei»e  BoiiM  c*^''  fo  move  to  enter  a  verdict. — Rule  nwi  accordingly.     On  canae  ahown,  it 
'  was  urged,  that  under  the  allegation  of  notice  plaintiff  had  no  right  to  give  ev- 
idence of  what  went  only  to  excuse  want  of  notice;  and  of  that  opinion  ware 
Bayley  and  Holroyd,  Je.;  hut  on  the  meriift  they  agreed  with  Abbott,  C.  J. 
that  defendant  was  eaiitled  to  notice,  and  the  rule  was  discharged. 

Seel  Eaat.  359^  13  id.   171;  S  £sp.  560;  Pati«nca  v.  Townley,  2  Snith. 
Rep.  223. 
It  tmaia     5.  pATTERsoN  v.  Bechbr.  M'  T.  1831.  C.  P.  6  Moore.  319.     Gals  t. 
the  CUB  of  Walsh.  E.  T.  1193.  5  T.  R.  259. 

■  ror«rgn  ^  question  having  arisen  in  this  case,  whether  protest  of  ihe  non-payment 

L  ^8  J  of  a  foreign  bill  of  exchange,  should  have  been  proved,  the  Court  said.  It  is 
quite  clear  that  it  need  not  be  averred  in  the  declaralian  that  protest  of  non- 
paymcnt  was  made ;  it  would  be  sufficient  to  prove  such  protest  on  the  triaL 

See  4  Esp.  48 
6,  Brough.v.  Perkins.  M.T.  1703.  K.  B.6Mod.Rep.t80;  S.C.Hoh.l31; 
S.  C.  2  Lord  Raym.  99-2;  S.  C.  I  Selk.  121 ;  3  id.  69.  S.  P.  Hareis  ». 
PE.'isos.  T.TI732.  K.  B.2Stra.  910-  8.  P.  Borouoh  v.  Pkrkiiib.  M. 
T.  1702.  C.  B.  1  Salk.  130.  EoiitiGER  v.  Talleyrand.  E.  T.  1797,  JJ.  P. 
Aa  well  M       a  Esp.  650.  conlra. 

an  intind         jg  g^  action  against  the  drawer  of  an  inland  hill,  it  was  insisted  upon  for  er- 
taBi'need°  ^°^'  ''*°*  '*  '^'^  notappear  by  the  declaration  that  the  bill  had  been  protested. 
notbaaver     Sed  Per  HoH,  C.  J'     On  an  inland  bill  no  pretest  wasriecessary  by  lb« 
rod.*  common  law,  and  the  statute  does  not  destroy  or  take  away  the  party's  actioa 

where  there  is  no  protest;  nor  is  the  want  of  a  protest  any  bar  to  the  action; 
Aod  wtierabut  the  act  seema  only  to  take  away  from  Ihe  plaintiff  his  rifht  to  recover  il»- 
"h"  h"k^ii  '^i'^^'  '"^  damages  where  he  has  not  made  a  protest,  or  to  give  the  drawcra  a 
"'""",'"'' remedy  agaiirst  him  by  way  of  action  for  their  costs  and  damages. 
™r^an  '■  WiTHERLEYV.SAMFiELn.  M.  T.  1689.  K.  B.  1  Show.  126. 

technical  to  The  declaration  upon  a  foreign  bill,  stated  that  the  plaintilf"  protested  it." 
sllediethator  caused  it  lobe  protested;  the  defendant  pleaded  that  he  was  not  a  mercbanl 
the  pFaiatiff' and  upon  demurrer  bad  judgment.  A  writ  of  error  was. brought;  and  it  was 
proieated,  then  for  the  first  time  urged,  that  the  allegation  that  the  plaintiff  protested  the 
toba''pT<>-  hill  or  caused  it  to  be  protested,  was  uncertain;  but  the  Court  thought  it  well 
tsfliad.  enough,  reversed  the  judgment  below'  and  then  judgmetit  waa  given  fi>r  the 
Aod  even     plaintifl'. 

before  the  8.  SoLOMONSv.  Stavblt.  Cited  2  Doug.  684.  a.  S.  P.  Boroogh  t.  pEUiiti. 
lelercaw,  M.  T.  1762.  K.  B.  I   Salk.  IStt 

eii"iii'Bt  the  *-*"  *''*  authority  of  a  precedent  in  Dunstan  v.  Pierce,  Litt.  Ent.  66.  the 
ominion  Court  held  that  the  neglect  to  allege  a  protest  in  an  action  on  a  foreign  bill  was 
te  italo  the  matter  of  form  only,  and  could  no!  be  taken  advatitage  of  on  general  demurrar. 
praiesting  2d.   (y  tkt  mottfij  cotmlt. 

offoreifn  \  bill  is  ;>rttAn  facte  evidence  of  money  lent  by  the  payee  to  the  drawer, 
onl  b^ta"***  if  the  plaintifl'  fail  on  the  speciHl  count,  he  may  recover  on  the  common 
ketfadvant*"""'  for  money  lent,  or  for  money  had  end  received,  without  any  proof  «l 
age  ofb;     consideration. 

epecial  de        *  Evan  to  enable  the  plaintiff  to  raeover  interesi  Trom  Ihe  drawer;  Windle  i 
narrar.        3B.  It  A.  636. 
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(/)  Ofthej^aet:     Seeonfe.  (659  ] 

t£)  Paying  debh  andeoiU.     See  ante. 

[h)  Skiidenee. 

l»t.  By  producing  the  bill  ornole.     See  anb,  p-  ^6. 

Sd.    Of  proving  that  ne  bill  or  nole  eorreiiponda  with   the  inahianenl  deeeribedi* 

the  declaralioa.     See  ante,  p.  536. 

3d.    CU" proving  the  prtttntmtnl. 

Astbedrairer  is  only   liable  on  the  di^hoDour  of  the  bill  by  the  drawee, 

proof  Ibst  the  drawer  has  been  called  on  for  payment  isindispeasUile;  see  ante, 

p.  357  and  4Si;  and  that  fact  should  be  proved  by  the  person  who  presented 

the  bill  for  acceptance  or  payment. 

'Uh,    Of  proving  the  notiot  ofdxshoaow*  FoiweHjr 

1.  LASGnoif  ▼.  Hulls.  T.  T.  1804.  K.  B.5  Esp.  15G.  ilwcopy  rf 

Action  against  drawer  of  a  bill;loprore  notice  of  non-payment  the  plaintiff's  J^jJ|",~ 
attorney  was  called,  who  had  written  the  letter,  and  he  having  staled  that  be  tis*  of  dv. 
had  wriltfln  such  a  letter,  was  proceediug  to  state  the  notice  of  non-payment;  of  honoar 
.which  he  had  B copy;  but  no  notice  having  been  given  to  prodnce  the  oriafi-c"'^  ■ot_ 
nal,  il  was  objected  that  evidence  of  the  contents  of  the  letter  could  not  b«  g"'-'*-5i^" 
en,  as  no  notice  bad  been  given  lo  produce  it.  And  of  that  opinion  was  Lord  .qu!?^' 
Ellenborough,  C.  J.  ,i^  ^^ 

S.  KiNE  T.  Beaumost.  E.  T.  1822.  C.  P.  7  Moore.  1 12;  S.  C.  3  B  iB.  bswi  gheo 
288.  S.  P.  RoBEnTs  V.  BnAoaiiAW.  E.  T.  1816.  N.  P.  1  Stark.  28.  S.  P.  to  proJac 
AcKLANn  V.  pEiRCE.  H.  T.  181 1.  2  Campb.  599.  S.  P.  *'  »'*r"»l 

The  plaintiff  having  offered  to  prove  the  dishonour  of  a  bill  of  exchange  by  ^^"  " 
the  copy  of  a  letter  sent  by  the  plaintiT,  the  indoraee,   acquainting  the  defend-  y^^  g], 
ant,  the  indor3er,that  the  bill  had  been  dishonoured,  it  was  objected  fortheuiM. 
latter,  that  it  was  incumbent  on  the  plaintiff  to  have  given  to  the  defendant  no-    [  660  ] 
lice  to  produce  the  original.  ■  The  plaintiff  had  a  verdict  subject  to  permission 
to  defendant  to  move  to  set  it  aside.     On  rule  nin  for  that  purpose,  the  Court 
were  of  opinion  that  a  letter  conveying  intelligence  of  the  dishonour  ofa  bill  of 
exchange  must  be  considered  in  the  light  ofa  notice  trf  hat  effect,   and  there- 
fore that  a  copy  ot  such  document  was  gnod,  though  the  defendant's  notice  had 
not  been  given  in  to  produce  the  original. — Rule  discharged.     See  1  Stark. 
N.  F.  C.  28;  1  Phillips  on  Ev.  448.  5th  edit. 

bth.    Of  proving  aprolttl. 
Orr  t.  Maoinnis.  £.  T,  1906.. K.  R.  7  East.  3>8'  S.  C.  3  Smith.  Rep-  338.  Tha  pr* 
S.  P.  Gale  v.  Walsh.  E.  T.  1793.  K.  B.  5  T.  R.  25.1.  *"'"'g  »f 

Per  Lord  Etienborough,  C-  J.     Proof  of  a  protest  for  non-acceptance  ^f  "j,^  "fo 
foreign  bill  ofexchange,  is  necessary  to  enable  the  payee  to  recover  againet^j^  ^o,^ 
the  drawer;  and  the  want  of  it  is  not  supplied  by'proofof  a  noting  for  non-ac-mgat  bs 
ceptBDce,  and  a  subsequent  protest  for  non-payment.     See  3  T.  R.  714;  5  id.  proved. t 
339-  B.  N.  P.  271. 

6th.  Of  proving  the  eontiderntion.     See  ante,  p.  32.^.  652. 

^lh.    Oftkecomptlencvt^vnlTKtset.     See  ante,  .553. 

(i)  Jadgmenl  by  default.     See  anie,  p.  530. 

( }  )  Swm  recoverable.     See  ante.  p.  640. 

(F)    IltnORSEB  AOAINST  THE  DKAWEH  and   INDOR8ER  OF  A    BILL  OR  MLKEK  OF  A 


(o)  Form  of  action. 
Strattohv.  Hill..  H.T.  1817.  K.  B.  2  Chit.  Rep.  126;  S.  C.3  Price.263.  p«bt  wiH 

Declaration  in  debt  by  the  indorsee  againat  the  drawer  of  a  bill  payable  to  |'*,  ^^' 
hisownordcr.  A  rule  niw  bad  been  obtained  in  arrest  of  judgment,  '' ''^'"B' r  fiVj  -i 
objected  that  debt  would  not  lie  against  the  maker  ofja  bill  of  exchange,  and   L  ^     J 

*  Ths  plaiDliff  lUDit  prova  thai  he  baa  given  or  ased  dns  diligence  ts  give  notice  ofdis- 
bonoor.      A«  lo  wbal  will  bo  proof  of  nalice  or  due  diligenca,  tea  anlo,  BBi. 

t  The  prolMt,  wa  have  laon,  ii  made  out  bj  H  notary  pnblie,  if  there  be  one  in  llw 
naichborhood;  if  not,  by  an  iobabitanl  oftha  placo  whore  it  i«  msda.  in  ibe  presance  of 
Me  iritnriT-T  bat  ihe  wiiaewies  ne«d  not  l>e  called,  iti  male  ptodaclioo  being  aaiScient 
proof.     Ai  to  when  *  proloM  i*  necanary.  lee  anle  p.  4BS. 
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tiudrawar*  that  the  pluntifTiii  IhiH  suit  being  Che  first  indorsee  of  a  bill  payable  to  the  ma- 
ofabill.       ker'a  oWD  order,  was  (he  same  as  pa^ee.      See3  B.  Sl  P.  78:  2  Campb,  186. 
Sk™  M  (^)  '#*'«"' '"  ''o''^  '"  ^"t'-     See  anU,  »ol.  i.  from  4616  to  410. 

g^  (c)  Arrest.      See  on(e,  p.  603' 

Whin  <d)  Bail.   See  anfe,  p.  50^. 

Ihate  >r«  (e)   Dtclaration. 

MTflnl  in-  i((,    0/"(fte  coun/ sfafino:  tht  billor  note;  and  see  aiiie,  p.  608. 

«  Wll"iha  1.  tiiATEBS  r.  Bell.  T.  T.  IBOi.  N.  P.  4  Esp.  210. 

plaioiW  "^^  declaration  alated  that  the  bill  was  drawn  payable  to  C  ,  Itj  him  indoi*- 

maj  de  ed  (a  the  defendant,  and  by  the  defendant  to  the  plaintiff.  There  were  in  fact, 
elara  00  in  several  iatermediate  indorsements  between  C.  and  tbe  defendant,  which  were 
•••l"""  omitted  in  tbe  declaration;  and  it  was  contended,  that  the  plainlifl* should  hare 
■'">''>^*^  either  declared  as  the  immediate  indorsee  of  the  payee,  or  have  ^ated  all  the 
^^■lUte  indoreeinents;  but  Lord  Ellenborough  overruled  the  objection. 
i^onKN^,  2.  Lew  v.  Wilson.  iM.  T.  1B04.  5  Esp.  180. 

wiilianl  Action  by  indorsee  against  drawer.     The  declaration  staled  that  the  defend- 

■laiing  il>«  aot  had  drawn  the  bill  payable  to  M.  J. ;  and  that  the  latter  bad  indorsed  k, 
uwruiadi  "his  own  hand  writing  being  thereunto  subscribed,"  On  tbe  produclioa  of 
ITa'b'itrb  '^^  '*'"*  ''  SpP^cred  to  have  been  indorsed  by  procuration.  It  waa  objected, 
indoned  by  1''^' ^'''^  ^^^^  ^ ''"'b' ^"'''^"'^^i  although  had  il  been  stated  generally  that  he 
procnrstioD  had  indorsed  it  in  writing,  it  was  admitted  that  it  would  have  been  consistent 
KilMnldbe  with  the  indorsement  by  procuration-  This  doctrine  was  admitted  by  Lord 
MsUied  in  Ellenborough  to  be  correct;  and  tho  plaintilTwas  nonsuited. 
Aadecl*-  3    "JiELMSLEr  v.  Loader.  E.  T.  1810.  N.  P,  2  Campb.  450. 

Bal  wbera  •^'iumpiit  on  a  bill  of  exchange.  The  declnration  stated  the  bill  to  be  draws 
tbB  dedaiaby  A.,  payable  to  his  order,  and  that  he  indorsed  it  to  plaintiff,  "hia  own  pro- 
lioa  Mated  per  hand  being  thereunto  subscribed."  It  appeared  in  evidence  that  the  bill 
•bat'ha  pay  ^as  indorsed  by  A.'s  wife.  Defendant  with  a  knowledge  of  this  circumstance, 
t  ^^  I  promised  to  pay  plaintiff  the  bill.  I^ord  Ellenborough  aaid  he  thought  it  would 
""!''^°'V  be  sufficient  to  show  it  was  indorsed  by  plaintiff 'a  authorised  agent;  but  at  all 
owDDro  events,  defendant  could  not  now  object,  alter  a  promise  to  pay  with  a  knowl- 
MT  l»Bd  *<^S^  of  '"  't>c  circum^ance^.  Verdict  for  plaintilT. 
Mag  then  4.     Shallwood  v   Vkrnon.  M.  T.  1735.  K.  B.  1  Stra.  478. 

anlaaab^  Tn  an  action  on  the  case  by  original  in  this  court,  the  plaiatiiT  declafed  ■- 
'"j''^'"  gainst  tbe  defendant,  as  indorser  of  a  promissory  note;  andafler  setting  out  tbe 
Harad'tba  "***"  ""*'  indorsement;  he  goes  on,  that  by  virtue  thereof,  the  defendant  be- 
■■yee'i]  eame  chargeable  with  the  payment  ofthe  money,  according  to  the  tenor  of  the 
narna  waa  indorsement.  The  defendant,  on  over  of  the  original,  pleads  in  abatement 
wniieD  oaltbat  the  charge  against  him  ought  to  be  according  to  the  tenor  ofthe  note,  mnd 
Ae  tiack  ofnot  of  the  inHorsement;  and  the  defendant's  counsel  insisted  that  it  might  b« 
the  bill  by  ^^^^  j^^  indorsement  appointed  the  money  to  be  paid  at  a  different  time  from 
Iwldt'hat  "''""  '^  mentioned  in  the  note,  which  are  terms  that  the  indorser  cannot  lay  ob 
derendant  the  party  who  made  the  note.  Per  Cur.  There  is  no  occasion  to  pray  in  aid 
having  pro  ofthat  objection  here,  wheri^  the  action  is  against  the  indorser;  it  is  true  h« 
miwdio  cannot  lay  a  charge  on  the  giver  of  tho  note  in  a  manner  different  from  the 
C*'  'lid"  *"""*'''^'';  but  he  may  charge  himself  if  he  pleases,  for  every  indorsement  is 
^°"Jj^"  the  same  as  making  anew  note;  and  if  the  note  is  payable  the  first  of  Msj, 
GircamiUn  '"'^  '''^  indorsement  appoints  it  to  be  the  first  of  April,  as  to  the  indorser  this 
cot,  waa  is  a  promissory  note,  payable  o;i  the  1st  of  April.  If  this  was  an  action  a- 
Bot  ailibar  gaiaH  the  giver  ofthe  note,  there  might  be  more  in  the  objecUon.  Let  the  de- 
ls obJBci  10  fendant  answer  over.  See  Strange,  vol.  i.  p.  478. 
^^  jj^^,  5.  Skip  v.  Hook.  IL  T.  1737.  C.  P.  2  Cora.  5C,3. 

Mr  may  be  Defendant  inat^iimpnl  on  a  note  bv  'he  defendant  to  pay  W.  W.,  or  order, 
alleged  ta  60i.  for  value  received,  alleging  tbnt  W.  W  indorsed  the  note  to  the  plaintiff; 
be  liable  ac  in  consideration  whereof,  the  defendant  promised  to  pay  to  the  plaintilT,  who, 

eordingto  •  Or  il  aaemi  a;-<in->t  the  indorser  of  a  Date;  Bishop  v.  Yoani;,  2  B.  &  A.  TS.  abtid|[Bd 
tba  leuarofante,  T0I,  ii.  p.  414;  H'elih  v.  Craig,  1  Sua.  689;  S.  C.  S  Mod.  ITS.  abaerred  on  in  Bi- 
the  indDnaahop  v,  Youna. 

inaaL  t  li  ia  wiallo  iniert   two   caants,  on«  iacludiag  all   lh«  iaJaiieineau,  tba  olbw  mwaly 

making  Ibe  plaintilT  lb*  imuieiliale  indonee  o(  the  pajca. 
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f&oagb  often  r«queMe3,  TefwMd,  &c.     Demurrer;  auigning  for  cause,  that  the  And  in  ta 
decimation  did  not  aver  notice  to   the  defendHnt  of  the  indonement.      Iq  eup-  ><'V'"'  ? 
portorihe  demurrer,  Lawrence  v.  Jacob.  «  Mod.  -53  wna  cited.  msliyr'ef  • 

Sed  per  Fw,  The  case  referred  to  is  mi.ireported,  for  Fortescue.  J.  proHuc-  „„,,  ,|„ 
ed  Ibe  paper  book  \b  that  case,  and  said  it  whb  E.  T.  8  Geo.  and  itiol  ttiP  iiiaioitlT 
judgment  tvaa  affirmed;  and  on  the  authority  of  that  case,  and  on  the  reason  need  not 
of  the  thing;  for  the  defendant  by  his  demurrer  admits,  thai  in  consideration  of  allege  ih»t 
the  premices,  viz  the  defendant's  making  the  indors&lile  note,  and  the  indoring  t"^"*™" 
of  it  to  the  pl<umil?e,  the  defendant  assumed  to  pay  the  money  according  to  the  gf,)„  j^ 
tenor  oi  the  note. — Judgment  for  piainliff.  doiMmani. 

6.  Bii^on  ¥.  Hill.  H.  T.  1134.  K.  B.  7Mod.  Rep.  198.  [  663  ] 

Writ  of  error  in  aaawnpsil,  brought  on  a  note  by  the  indorsee  against  the  ^  jedirA 
iiidorser.  It  was  objected,  that  no  default  of  payment  by  the  drawer  upon  ap- tion  by  Ibe 
plication  to  him  was  laid  in  the  dKclaration.  indoriee  of 

Per  Cur.  There  is  an  express  promise  of  payment  to  the  indoTsee  laid  in  "  ?"'■  " 

the  declaration-  the  other  is  only  matter  of  evidence.  ^^1„ 

T.  JosBM  V.  MoRoiN  AND  AvoTHER.  T.  T.  1810.  N.  P.  2  Camp.  414.        !,  good,' 

Action  on  a  bill  of  exchange  drawn  and  indorsed  by  defendants  to  plailitiff.  wiihoni 
The  declaration,  it  appeared,   stated   unnecessarily  that  one  A.  had  accepted  ■tBtiug  iha 
the  bill.      Evidence  of  defendant's  promise  to   pay  was  giren,  but   not   of  his  daft  nil  of 
hiuid-writing;    and  the  questioii  was,  whether,  nnder.  such  circumstances,  ■'A^d'"-!  n' 
wad  necessary  to  prove  the  acceptance.  ^^^J^  Maiiwr 

Per  Cur.  The  promise  to  pay  by  the  defendant  is  sufEcient  to  render  proof  annecon 
of  acceptance  unnecessary. — Verdict  for  pkintifT.  lily  Itutt 

•■a  A.  acceplsd  a  bill  of  eiebange,  inilead  aflbnt  it  wm  drawn  npon  one  A.  ii  Corod  by 
dsrsadaoti  prarouata  pay  and  tncb  acceplince  need  not  ba  prored. 

8.   Pattcbson  v.  Becier.  M.  T.  18'21.  C    P.  6  Mm.re.  319.  Whwa.  in 

DecUration  on  a  bill  of  exchange  staled  that  the  defendant  on,  ^Vc   atSt.enactiM 
Helenft,  to  wit,  at,  &,c.  in  the  colony,  ^c.  drew  a  bill  of  exchange,  and  directed  "B'"*  t^ 
klo  A.  B.  and  Co.,  l.ondon,  and  thereby  required  them,  after  sight,  to  pay  the  ^r'""  "* 
sum  of,  &c.   to  the   plaintiff,  or  order,  value   received.     Averrment,  that  the  ^[,,jj 
bill  was,  when  due  presented  for  payment,  and  that  such  payment  waa  refused,  g  ppaarad 
whereon  the  defendant's  liability  arose.     The  bill  was  not  stamped,  but  the  that  Hbw 
plaiolifi'gaTe  evidence  of  a  promise  to  pay  made  by  the  dafendiint's  attorney,  qoenllj  to 
in  a  conversation  which  he  had  with  the  plaintiff's  attorney  subsequently  to  ""  ^"J*". 
the  dishonour,  but  which  the  attorney  swore  waa  made  without  prejudice;  and  ^njani  pro 
produced  a  letter  written  by  the  attorney  after  the  commencement  of  proceed-  mWml  p^y 
IDgu,  and  the  promise  as  stated,  and  stating  that  he  had  conferred  with  the  de-  niani,  and 
fendant  since  the  conversation  stated,  and  now,  oa  his  behalf,  proposed  to  give  that  ■  let 
a  wnrrant  of  attorney  for  the  amount,"  payable,  &c.     It  was  contended  on  the'"."'* 
defendant's  part,  that  if  the  bill  was  to  be  considered  as  a  foreign  bill,  it  should  V''^f'l  ''^ 
ti  111  1  1  1.-  tbe  defano    > 

nave  been  slated  to  have  been   drawn  in  parts  beyond  the  seas;  as  m  conse-  q„,<^  ,,[„, 
quenceofsuch  omission,  the   defendant,  not   knowing   the   nature  of  the  bi]l,nay  to  ifaa 
was  deterred  from  objecting  to  a  want  of  protest   for  non-payment;   and   if  it  pUiniifa 
wu  to  be  viewed  as  an  inland  hilt,  it  was  invalid  without  a  stamp.     The  plain- '"""V  •• 
tilTB  counsel  urged,  thai  the  plaintiff  could  not  at  this  time  avail  himself  of  such  j^''^"* 
defect,  if  any,  as  be  had  waived  his  right  by  the  subsequent  promise  and  letter,  j^^gj  ^■^^^^ 
For  the  defendant  it  was  denied,  that  the  piainliff  could  take  advantage  of  the  the  defend 
latter,  as,  from  the  circumstances  attending  it,  it  was  evidence  that  it  had  re-  sni  conld 
ference  to  the  conversation,  and  was  written  with  a  view  to  sf commodate  mat- not  [ikenb 
ters,  and  was,  ther.^'rore,  intended  to  be  wilhout  prejudice.      The   plaintiff  bad i'*!'""  '"  ' 
a  verdict,  open  to  a  rule  nisi  by  the  defendant  to  set  it  aside.     Such  rule  waa  ?  "djnr'ia 
obtained.  ^tavi' 

Ptr  Ctir.     Though  the  defendant's  attorney  has  stated  that  if,  during  the  ring  a  pro 
conversation  that  took  place,  any  oiler  was  made  as  stated,  it  was  made  with-  teii  for  doa 
out  prejudice,  neither  he  nor  the  defendant  attempt  to  deny  the  justice  of  the  peyneet- 
plaintiJ's  demand.      It  is  clear,  that  a  promise  to  pay  made  subsequently  to 
the  dishonour  of  a  bill,  will  waive  defects  in  the  regular  method  to  obtain  pay- 
ment; but  what  will  constitute  such  a  promise  must  be  colected  from  circum- 
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Ab  Mt     atiocM;  Md  froai  all  the  &ela,  we  «n  of  opinion,  Ih&t  if  the  , 
MBiuj  M  ^j^  uuufficicnl,  the  letter  fully  aapplied  the  deficiency. — Rule  discbwrged, 
j-j  ,|,„        .  2ii.    (y  '^  nwiwi)  count*. 

coBDifor  1-  Kebskbower  V.  TiMs.  E.  T.  1749.     K.  B.  Cited  Bayl.   288. 

nonsf  lait  Lord  Kenyon  held  that  the  indorgee    of  a  nale  might  maintain  inJiebilatm  a^ 
againtt  tb(  tumpfii  for  money  lent  against  the  person  who  indorsed  it  to  him. 
ui^™«.«  2    WAVNiMT.  liasD.-H.  T.    1808.  Pf.  P.   1  Canipb.    175, 

aation  bf         '"  ""  ^*^'''*"  ^V  '^*  indoreee  against  the  maker  of  a  procniflB«ry  note,  m 
indarpM  a    <*'l><cli  no  evidence  of  the  indorsement  was  given,  plaintitf  instated  be  could 
nuM  ma-  recover  under  a  cotiot  for  mooey  had  and  received;  but  Lord  £ilenbo[oiigh 
a«r  aTa       said  be  could  not,  as  he  was  not  an  original  party  to  the  bill. 
P«""»^''  (/)  Pkat.    See  ante,  p.  628. 

"id™«Tf  (5)  ^  P"^  ^^'  ""^  '='^*-     See  ante,  p.  627. 

iod»r»  „        ,  (*)  F-vtdenct. 

meat  ii  or  III- (^prodviang  ike,  hill ornUt.-    See  ante,  p.  536. 

brad,  indar  3d.  Ofprmmg  tiuU  the  bill  or  nolt  eorresponda  wUh  Vie  itutrvnunt  datrihtd  ta 
•"  "=•""»*    *  llu  declaration.      See  ante,  p.  336. 

J^'*j*jJ^  5d,  {^proBing  Ihe  indonement.     See  ante,  p.  639  - 

r  665  1  ^'^'    Of  proving  iheprttenhnenL     See  ante,  p,  639. 

mbaay  h«l  PiTituca  v.  TowsLEr.  T.  T.  1806,  K.  B.  2  Smith.  Rep.  223. 

and  roceiv  The  defendant,  an  indorear  of  a  bill  of  exchange,  in  an  action  brought 
•d,  there  BgninBt  him  by  hia  indorsee,  contended  (hat  he  waa  absolved  from  allreaponai- 
bsuif  DO  bility  on  account  of  the  laches  of  the  plaintilf,  he  not  having  presented  the 
fw^'tbT  '*'"  '°  ""^  acceptor,  either  for  acceptance  or  payment,  until  the  lapse  of  a  cob- 
pgjfle,,  siderable  time  after  it  had  become  due.  The  pluintitT,  however,  in  the  ev^ 
b)  ordar  to  dence  which  lie  brought  forward  on  the  trial,  established  the  complete  inpowi- 
nbat  a  da  hility  of  a  presentment  being  made  on  account  of  the  warlike  enmity  that  had 
'faoa  hy  gubsiated  between  the  two  coonlriea  in  which  the  bill  was  drawn  and  mads 
tba  uMor  payable.  A  verdict  wan  recorded  for  plainiifl".  A  new  (rial  was  now  moved 
bill  that  '^''t  wh^n  >t  ^0^  urged  that  such  evidence  had  been  improperly  admitted  in 
lb*  plaintiS' support  of  the  general  averment  in  the  declara*ion  that  the  bill  bad  been  duly 
buindanet  preaented;  and  that  the  special  circumstances  upon  which  the  plaintiff  realed 
lud  not  da  i,;^  caae,  should  have  been  disclosed.  The  Court,  however,  did  not  coofrm 
I^^Tto^ba  ""^  ""B^^'^y  °f  these  arguments,  but .  on  Ihe  contrary,  refused  the  rule, 
---.-.-,  btk.  Of  provittf^lhe  notice  of  dithottow.     See  also  anie,  p.  659  Cf  4&S. 

aTid«c.'of  Guvso«  V.  Metz.  H.  T.  1825.  K.  B.  I  B.  &.  C.  I9.'3;  S.  C.  2  D.  *  R.  354. 
lb*  iaipoi  Declaration;  aatvmpiit  on  a  bill  of  exchange,  dated  18th  Sept.  1816,  for 
aibUii;  sf  160/.  payable  12  months  after  date,  drawn  by  the  defendant,  accepted  by  A 
praaeoiiac  q  ,„,]  indorsed  to  C.  D.  and  by  him  indorsed  to  the  plaintiff.  Plea,  von  at- 
■  ^^^i„  itmtpik.  It  was  proved  that  when  the  bill  was  presented,  upon  its  becoming 
.  BNi*ritT  due,  it  was  dishonoured ;  that  the  plaintiff  being  ignorant  of  the  residence  of  the 
laaj  ba  giv  defendant,  could  not  give  him  notice  of  the  non-payment;  that  afier  the  bill 
.  »  «B  tba  bad  become  due,  on  the  16th  day  of  May,  lftl8,  C.  D.  and  the  defeadanf  eo- 
•idiaary  tared  into  an  agreement,  in  which  it  was  recited,  that  the  defendant  having 
i^t'it  ms  ^"*''  ^'^^  indorsed  several  bills  qf  exchange,  naming  them,  and  meotioninf 
dolv  pr«  'li^  l*'''  i'l  question,  "  which  said  bills  of  exchange  being  all  of  them  over  due," 
aeatod.  he  undertook  lo  pay  ll.  per  week  until  the  whole  demand  was  fully  paid  and 
iraoiioe  orsatidfied.  It  was  objected  that  no  notice  of  non-payment  had  been  given  la 
a  bill  of  HI  (fje  defendant,  to  which  it  was  answered,  that  the  acknowledgment  of  the  bill 
.  ^T^  beinc  over  due,  and  th  e  promise  to  pay  it  contained  in  the  agreement  between 
(t^«d  ba  the  defendant  and  C.  D.,  waived  that  irregulnrily.  The  r^jectioa  waa  over- 
■atgivaa  rvled,  and  the  jury  found  their  verdict  for  Ihe  plaintiff.  A  motion  was  new 
to  aa  iadaf  made  for  a  rule  nisi  \o  set  aside  that  verdict,  and  to  have  a  nonsuit  entered,  or 
aeraTit,  new  trial  granted.  The  same  ohjeclion  waa  advanced  as  was  made  at  the  trial; 
aodaOar 

wank  be  *  Foe  tba  indoTiNH',  when  he  rerelves  Ihe  money  from  ihe  indorsee,  holdi  it  in  (rnat  t«  be 

eslon  iDto  re-paid  In  ihe  holder,  if  he  ihiill  fail  In  oblnin  it  from  the  acceptor  or  maker  after  wingdn* 
■a  igma  diligeoec  and  giving  proper  notice*.  He  iodarsei  it  wilb  his  osme  in  order  lo  giie  il  credit, 
moot  to  and  hii  sigDHtarfl  eanaot  hnvn  that  eflect,  onlew  it  is  taken  aa  the  si^n  of  an  ozptae*  caa- 
pay  tba  a     Met  1»  pay  the  Bwoey  lo  tba  boldsi. 


irvGooi^Ic 
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md  it  ma  contended,  thst  the  agreement  was  only  a  waiver  of  notice  of  (he  in«DBt  of  it 
dishonour  as  between  Ihe  pnrties  to  it,  bul  could  not  help  a  Ihird  party,  and  "  ^^  ™. 
that  the  promiae  to  pay  had   in  all  similar  instances   beeh  made  to  the  holder.  d'o^ee'«o'ch 
Per  Cur.    The  agreement,  which  must  be  viewed  as  though  il  related  only  to  8,raemani 
the   particular  bill,  is  evidence  of  notice  of  the  bill  being   dishonoured..     'The    [  566  ] 
defeodaat  knows  that  the  bill  is  over  due,  and  yet  he  promises  to  pay  il,  which  i»  evidenoa 
circumstance  raises  a  strong   presumption  that  iie   had   notice;  for'if  he   had  oriiia  hay 
not,  then  he  might  have  said,  "  C.  D.  I  have  not  bad  notice,  and  I  am  die-  ''?S  '"^  "■» 
chared;  but  if  you  are  called  on  lo  pay  it,  (hen  I  will  repay  you;"  but  ha  onj'''^"!" 
the  contrary  promised  to  pay  C.  D. ;  and  if  be  is  liable  lo  C.  D  then  he  is  lia-  hlrnliabla 
ble  to  the  holders  of  Ihe  bill,  the  present  platatiJs.-^Rule  refused.     See   1  lo  be  med 
Holt.  N.  P.  C.  650.  cont.  669.  by  tb«  hot 

6(A.   (y  proving  Ike  prolett.      See  an/e,  p.  561.  daroflba 

Ilk.  Of  proving  the  eatuideralim.      See  atUe,  p.  325  k  552.  A  promao 

8th.    Of  proving  Ike  payment.  Cv  iha 

Elmes  v.  Wells.  T.  T.  1788-  C.  P.  1  H.  HI.  64.  dfawerof 

In  an  action  by  the  indorsee  against  the  drawer,  the  declaration  contained  ■  bilt  to 
the  common  counts.     On  the  general  issue  pleaded,  it  appeared  ihat  on  a  set-  disebarga 
tlenient  between  plaintiff  and  defendant,  the  latter  said  he  could  prove  he  had  '''.  ""'"'I 
paid  this  bill,  and  it  was  agreed  the  bill  should  be  deposited  in  the  hands  of  a  g^^  gj^^, 
third;  and  if  the  defendant  brought  proof  of  payment  within   a  month,  it   was  h,  (,q 
to  be  delivered  up  to  him:  and  if  not,  he  promised  to  pay  it  lo  the  plaintilT.  ihow  that 
Vo  proof  being  brought  williin  that  time,  the  bill  was  delivered  to  the  plaintiff,  he  bu  si 
who  brought  this  action.     At  the  trial  the  defendant  offered  to  prove  Ihat  the  f"?"?  P"^ 
debt  was  paid  for  which  the  bill  had  been  given,  and  that  he  could  not  find  tinjini  if 
the  witness  within  the  month,  by  whom  he  could  have  proved  the  payment.  i,ec«n 
Gould,  J.  rejected  the  evidence ;  and  on  motion  for  a  new  trial  he  retained  his  ihow  that 
opinion  against  Ihe  other  three  judges,  who  were  of  opinion  that  ihe  evidence  it  !■■■  be«a 
ought  to  have  been  admilted  to  prove  that  the  debt  for  which  it  was  given  had  peidthoagb 
been  discharged.— Rule  absolute .  tddadn'i 

9lh.  Of  the  eompelency  of  witiuMet.  i1,b  necMa 

1.   Hartv.   M'Intohh.  H.T.  1795.  C.  p.  N.  p.   lEap,298,  ry  proof   ' 

Action  by  the  indorsee  against  Ihe  defendant  as  drawer;  defence,  that  the  within  iho 
notes  arose  out  of  an  illegal  transaction,  lo  prove  which,  the  indorser  was  cal-  *"f  ap 
led.     An  objection  being  taken  to  his  competency,  on  (he  ground  ihat  his  ?""■"'■■ 
name  appeared  on  the  note  as  indorser,  the  case  of  Walton  v.Shelly,  1  T.  R,  „^^'^^  j^ 
396.  was  relied  on  as  authority  to  show  that  any  person  whose  name  appeared  doned  a 
on  Ihe  bill,  was  compeient  to  prove  its  illegality.     I'ut  fuller,  J.  said,  as  a  bill,  a  not 
different  rule  has  always  oblaiaed  in  the  Common  Fleas,  he  should  reject  the  s  compe 
witness.  T'^tT 

2.  JonnAiKE  V,  L*shbrooke.  E.  T.  1793.  K.  B.  7  T.  R.  601.  ^L  .^*^J^ 

Id  an  action  on  a  bill  purporting  lo  have  been  drawn  at  Hamburg,  the  de-  ^^^^  ^„fi 
fence  was,  that  it  was  drawn  in  London,  and  therefore  inadmissible  in  evidence  t_  (^  which 
without  a  stamp;  the  payee  and  indorser  was  called  to  prove  where  it  was  ba  hu  gi 
drawn,  but  it  was  objected  that  he  was  incompetent.     Lord  Kenyon,  however,  ve°  credit, 
admitted  him;  and  on  his  le^timonv,  Ihe  defendant  had  a  verdict  upon  the  . 

counts  on  the  bill.     On   a  rule  nisi  for  a  new  trial,  and  cause  shown,  Aahurst,  ™^"^  J^"*^ 
J.  thought  the  witness  inadmissible;  but  Lord  Kenyon,  Grose,  and   Lawrence,  |,a]j,  ;„ 
3a.  held  that  as  he  was  neither  interested  in  the  event,  nor  rendered  infamous  ihe  King's 
by  a  conviction  for  any  crime,  he  was  properly  admitted. — Rule  discharged.      Beach. 
3.  Shuftlbwobth  v.  SrEPHENS.  T.  r.  1808.  N.  P.  1  Camp.  407. 

Action  by  indorsee  agninst  ihedrawerof  a  bill,  drawn  without  consideration.  ^"  'haia 

The  payee  was  called,  who  staled  he  indorsed  the  bill  to  plainti'f,  before  it  ^"^'^"JJ 
became  due,  in  payment  of  goads  sold.  The  witness  was  objected  to,  as  be-  jviioLeto 
ing  interested,  inasmuch  as  if  the  plaintiff  could  not  sue  the  defendant,  he  prove  the 
migiit  Ibe  witness;  but  Lord  Ellenborough  said,  the  event  was  immaterial  to  caaiidera' 
the  witness,  because  iie  was  linlile  either  lo  pinintilf  fnr  goods  sold,  or  lo  de-  ''oa, 
fendant  for  money  paid. — Verdict  for  plainlilT.  See  Maundrcll  v.  Kennel,  G, 
H.H.T.  1809;  and  Chilly  on  Billu,  2d  edit.  QBa,^,  I. 
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Poinin  4.  BiRT  and  OTHEBi,  ASSIflMKES,  fcc.  T.  Kbrshaw.  T.  T.  1802.  K.  B.  a 
«'«'»''•  East.  45S. 

banTcilon  "^^  dpiendnnt  drew  a  bill  in  favour  of  A.,  which  A.  indorsed  to  B,,  whosa 
bj  tha'hol  OBsigneeg  now  sued  the  derendant  on  the  bill.  The  derendant  called  A.  to 
ift  against  prove  that  he  had  paidthe^bill  to  B.,  nnd  had  been  reimbursed  bj  the  defeod- 
th«  dnmar  nnt.  It  was  objecled  that  A.  (who  had  no  release  from  the  defendant)  came 
loi)n)*e  to  diiicharge  himself,  and  wae  therefore  inlfiresled.  His  evidence,  ho werer, 
lb''  ^"^  received,  and  a  verdict  found  for  the  defendant.  And  on  rule  nin.lo  set  it 
thfdimww  "si^J^t  "id  cause  shown,  the  Court  was  clearly  of  opinion,  that  this  teatimony 
ormone*  h^''  ^^^n  properly  admitted;  that  this  cose  fell  directly  within  the  principle  of 
iMi  hn  Ilderton  v.  Atkinson  (7  T.  R-  480,)  in  which  it  was  holden.  that  a  witness  to 
banda,  M  whom  the  defendant  had  paid  WOl.  on  account  of  the  plaintifi*,  was  «  compe- 
Kii*  ''*a^  '*"*  witness  for  the  defendant,  to  prove  that  ha  was  the  agent  of  the  plaintiS; 
,^,' jj^*^  when  he  received  the  money,  although  it  was  objected,  that  if  tbe  plaintiff 
ailuliedtlw  succeeded,  he  would  be  liable  to  the  defendant  for  tliecostaoflhe  action;*  that 
[  568  "I  the  wilneas  stood  indiircrdol;  and  the  Court  observed,  Consider  the  situation 
bill;  Tiir  ha  of  the  witness,  nitlioul  his  being  an  indorscron  the  hill.  He  admits*  that  he 
iar  liable  at  has  received  from  one  man  o  sum  of  money  for  a  debt  which  he  owed  to  ano- 
aM  flienis,  ther,  in  order  to  pay  it  over  to  thai  other.  It  is  clear,  then,  that  he  must  be 
tbe  ha'der  ''"**'*  either  to  the  one  or  the  other;  and  if  the  original  debtor  obtain  a  ver- 
^j^t^"!,,  diet,  by  means  of  his  evidence,  be  will  be  liable  to  be  sued  by  the  crcdilor  tvr 
drawar  for  whose  use  the  money  was  received;  and  the  verdict  in  this  case  wiHl)e  no  «vi- 
tba  amoaat  dence  of  the  payment  for  him  in  the  other.  Then,  how  does  it  alter  fais  utua- 
of  tin  bill,  tion,  that  he  is  upon  the  bill.  If  the  plainlins  do  not  recover  now,  they  may 
sue  him  on  the  bill;  and  if  they  do  recover,  then,  by  his  own  account,  he  is 
Bniiwerable  over  to  the  defendant.  It  is  true,  that  in  the  latter  case,  if  IbcEfl 
plaintiffs  recover,  he  may  also  be  liable  to  the  defendant  for  the  coats  of  tbit 
fl«iba*«  Bction;  but  that  argument  was  urged  in  Ilderton  v.  Alkinaon  without  ef- 
T^'^H  feci.— Rule  discharged.  See  Evans  v.  WilliHms;  cited,  7  T.  R.  48 1 . 
5a«to  5.  Staples  v.  Okises.  E.  T.  1795,  K.  B.  N.  P,  1  E^p.  932. 

rota  that  Action  by  the  indorsee  against  the  drawer.  Defence,  want  of  notice  ofoou- 
e  bad  no  payment.  To  supercede  the  necessity  of  giving  notice,  tbe  plaintitf  called 
"J"™"  i?  the  acceptor,  to  prove  that  when  the  bill  was  drawn,  the  drawer  had  no  eflects 
Ifthe  '"  **''  ''0''<*8-     On  an  objection  to  his  competency,  Lord  KenyoD,  C.  J.  held 

dniwen.       ^'^  evidence   ndmissiblc. 

6-  KoTTOMT.EY  V.  Wii.soN.T.  T.  1822.  K.  P.  3  Stark.  148. 
fill  whera  Indorsee  against  indorser  of  a  bill,  Tlie  hill,  it  appeared,  had  been  given 
a  darendant  as  security  for  a  debt  from  A.  B.  to  plaintiff.  A.  1^  was  called  aa  s  wilsesi 
hugiTea  a  for  the  defendant.  It  was  objected,  that  he  was  incompetent,  on  tbcgronai 
hUlaia  rtiathe  would  be  liable  to  the  defendant  if  the  plaintifl' succeeded.  Abbott, 
adebtfrom  C.  J-  said  he  was  an  incompetent  witness. 

**-*''■*'»'  In  [ha  cMa  ofllderlon  t,  Atkinson,  the  Court  leeni  to  have  relied  principallj  aa  tka 
plainlilf,  A.  gTonnd  that  ihe  witneu  wad  compelrnt  bi  in  agant  ta  prova  a  fact  done  in  Iba  cairu  of 
B,  ii  not  a  gj,  oganej;  Tar  they  observed,  tbnt  if  such  an  objeclion  ware  lo  prevDil,  it  woald  eicMa 
competent    brokers  wl.o  had  efl'ectnj  polici«a  of  insnrBDCe.      And  ni    indeed    it  would  l<      ""     "" 


heTba 


wiliieM  for  iDpport  upon  principle  the  poiilion  that  the  getliuE  rid  of  ■  legal  liabilily  to  the  eonU  tf 
"--  -'"'-'  an  action  did  not  digqialify  a  wlueaa,  the  declBion  in  the  ciae  of  Bitt  v.  Kershaw,  ibon 
abridged,  eaa  only  be  apholdon  npon  the  coraidaralioQ,  tbalaa  a  mere  mdonerlba  whnMi 
wad  competeot,  aad  thai  as  tha  mere  agent  of  Ibe  drawer,  in  paying  the  money  over  lo 
the  holder  of  the  bill,  he  was  also  compelent  lo  prove  inch  payment,  aceordiag  (o  (be  gea- 
•raf  rale Bi lo  the  coDipeleaey  ofagents.  In  alriclnesa,  iha  objeclion  lo  hi*  competcpey 
railed  on  bia  liability  lo  tbe  drawer  for  tha  eonaequeDce  of  his  nagligetire ,  in  bating  paid 
ntar  iha  money,  which  waa  wholly  irrdependeal  of  hie  being  a  parly  to  the  bill;  if  be  tod 
bean  a  mere  stranger  lo  the  bill,  but  employed  aa  asent  to  pay  over  ihe  money,  the  Mine 
abjection  might  have  been  taken  and  overruled  on  iTie  ground  of  tha  general  compelnaT 
of  an  agaal.  But  lince  the  recent  caae  of  Jones  v,  Brooke,  4  Tnnnl,  464.  abridged  p,  EGS. 
ihia  question  would,  it  is  proved,  receive  a  dilTercnl  consttuntion.  That  was  an  aclioD  •- 
gninst  the  acceplor  ofa  bill,  aciepled  for  llie  acrnmodaliod  of  Ihe  dniner,  Tha  CMiilof 
ConiniDti  Pleai  held  thai  tha  drawer  wiu  not  n  ronipeleiit  wilneaa  for  the  defcndaul  to 
prove  thai  the  holder  received  ibebill  ou  an  uaorious  coiuideraliDn,on  tbe    froaad  ibal  Ik 


nads  r*r 


It  only  for  Iha  piia- 
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BILLS  AND  ]:iQTRS.—lnd6nu  againa  IMn^of  39> 

(*)     5ui»  R<covernbU.    See  Ardt,  p.  540.  [  569  J 

( j)  Jjd^iAt  by  default.      See  anle  p.  MO. 

(G)    Ey  DEiWBR  Afi*IVST  ACCKPTOR  OP  i  BILL, 

(o)  F.irm  of  ^ctkn. 
pRiDDr  V.  Hesebkv.  E.  T-  1823.  K.  B    1  R  &  C.  674. 
Declaration  ia  debt;  thfit  Ihe  dereitdQiit  ivas   indebted  10  the  plainlifT in  the  ^^b  ^r^^ 
Wna  of  JSOf  on  a  bill  ofoxchaaae,  drawn  on  the  defendant,  payable  two  monthi'J,     ? 
«fl*r  date  to  the  plainliiT  or  order,  for  SOi.  for  na/w  recfivid  in  goodr,  which  the  ">"  bl«  w 
defendant  bad  accepted.     Dsmurrer,  and  joinder  in  demurrer.     In  support  of  bLQueir  or 
the  denuiirer  it  was  said,  that  the-'question  raised  was,  whether  or  not  an  action  ordei,  in*^ 
ofdebl  would  lie  on  this  bill  of  exchange  by  the  drawer  afjainst  the  acceptor. '""j'""'''" 
It  WB»  contended  that  it  would  not;  because  such  sn  action  had  never  been  V^^^""  "^ 
beard  of,  and  would  be  founded  on  the  fallacy,  that  the  acceptance  created  a  \'g,^^° 
4ebt;  whereas,  the  acceptor  merely  gave  a  collHleral  security,  (hat  he  would  ^^  bccsd 
be  responsible,  ifihe  other  parties  to  the  bill  did  not  pay;  that  Milton's  case,  (or,  if tha 
(Hardrea,  485.)  was  an  express  authority  in  hia  favour;  and  that,  in  fact,  ihe  bill  atais 
man  whodrawa  a  bill  ofexchanf^e  is  in  ^enera1,the  debttw,  and  bo  continues"?"''"" 
until  it  is  paid.     (Brown  v.  London,  1  Wod.  285;  2  Keb.  695.  7  !.1.  758.  8 12.  ^","'',■7!' 
Hodges  V.  Steward,  Skin,  322.  316.      Gilbert  onDebt,364;  Webb  v.  Ged- „,-„^  i„ 
dee,  1  Taunt.  540.     EiBhop  v.  Young,  2  B.  &.  P.  78;  and   Comyn's  Digest,^9o*. 
lit  Debt )     On  the  other  side,  it  was  urged  forihe  plaintitF  thnt  the  words  of 
tbe  bill  "  fcH-  value  received  in  goods;"  showed  the  consideration  for  which  it 
was  given;  and  that  the  case  of  Highmore  v.  Priniroeo  (5  M.  81.  S,  65.)  proved 
that  thoae  words  must  mean  value  received  by  the  ncceplor,  from  the  drawer, 
aaS  thus  there  was  a  privily  between  the  drawer  and  the  acceptor,  and  there- 
fore tbe  case  of  Straltoo  v.  Hill,  (3  Price  233)  was  an  authority  that  an  action 
of  debt  would  lie.     Per  Cur.  In  this  case  the  plaintiirje  the  drawer  ofa  bill  of 
«xchange  of  whicbthe  defendaal  is  theaccep-or.     It  purports  to  have   been 
drawn  "  for  value  received  in  goods."     I^ov/,  "  value  received,"  means  value 
raceived  by  the  acceptor  from  the  drawer;  and  the  question  for  our  considera- 
(ion  is,  not  whether  the  action  of  debt  ivill  lie  in  general  by  the  drawer  against 
the  acceptor,  but  whether  it  maybe  brought  if  ihe  bill  be  for  value  received  by 
the  acceptor;  and  we  are  of  opinion  that  it  may  bo  maintained.     In  all  the  ca- 
ses wbich  have  been  so  ably  urged  on  behalf  of  the  defendant,  there  was  not 
any  privity  of  contract  between  the  parlies,  and  it  was  impossible  to  presume 
any;  and  certainly,  without  some   direct    n'''^'i'y  between  the   parties,  a  debt 
could  not  be  supposed  to  exist.      Thus  Milton's  case,  and  Browne  V.  Lotidoo, 
were  brought  bv  payees  against  the  acceptors  of  bills  drawn  by  third  person*. 
The  dictum  of  Lord  Holt,  in  Hodges  v.   Steward,  is   more  in    favour  of  the 
plaintitTs  than  the  defendant,  where  lie  says,   "  In  this  case  it  was  oflen  said, 
that  indebilaltti  asaiimpiit,  would  not  lie  upon  a  bill  of  exchange,  as  it  had  been    C  ^"^^  J 
mied  in  divers  caaes;  but  against  a  drawer,  for  value  received,  there  it  would 
lie;  but  there  it  is  for  the  nppurent  consideration."       Although  in   Webb  v. 
Geddes  the  plaintilTwas  in  all  probability,  the  pn.vee  and  drawer,  yet  this  ques- 
tion did  not  come  directly  before  the  Court;  for  Ihe  point  then  to  be  determined 
waa,  whether  bail  in  error  could  be'required.     On  the  other  hand  there   are 
many  cases  from  which,  by  analogy,  it  may  l>o  inferred,  that  the  action  of  debt 
will,  under  the  circumstances  of  this  case,  lie  by  the  drawer  against  the  accep- 
tor.    They  are  chiefly  on  prommlssory  notes,  where  it  has  been  held,  that  the 
payee  may  maintain  an  action  of  debt  against  the  maker,  as  in  Humball  v.  Ball , 
10  Mod.  38;    and  Bishop  v.  Young,  ante,   vol.   ii.  p.  414.     In  the  latter  case 
eijMl  tani,  but  alie  for  all  the  nnsta  with  which  he  might  be  charf^cd  in  tbi*  nclion;  see  4 
H.  fc  S,  480.      la  iha  cnse  of  Bueliland  v.  Tankerd,  nnta  S54,  ihti  Cnurt  even  held  that  a 
witseH  who  migbl  hovs  a  remedy  b/  action  whether  Ihe  plaintiff  or  defendnnl  hull  a  ver- 
diEt  urai  aavenbeleai  intetesled,  became    under  Ihe    pnrlianlar  cirramniniicea    he  vrenld 
Inva  a  greiiler  diincnlty  in  ih<:  one  case  thAii  in  the  othxr  tn  enforce  Itinl  romi^dy.     Dnw- 
ever,  thia  appeuiita  be  (he  only  ca'<a  which  Uits  hoen  dmiiiled  on    anch  /^rogpid;  and  from 
Ibe  laadiag  caaiM  on  this  sabject,  which  re<t  on  the    brond    gronnd  oT  inleren,  Kuch  a  r.jr. 
camitaDCa  may  now  more  properly  be  considered  as  hnvini;  a  (tmng  JDHnaoee  oa  tbe  wit- 
Daaa,  Ihao  ai  faiming  an;  Mlid  objoelien  (o  bii  compelsncy. 
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it  woa  expressly  laid  dowD  by  Lord  Eldon,  that  where  a  note  expresMd  a  cotH 
Bideration  upon  the  face  ot  it,  a  privity  esiated  between  the  parties,  a  duty  or 
debt  was  created,  and  on  it  the  action  of  debt  could  be  maintBined.  In  what 
does  the  dillerence  bctwocn  tliis  case,  and  that  of  Tishop  v.  Yrrnng  consiHt? 
The  one  acts  of  hie  own  accord,  the  other  on  request.  There  is  not  in  law 
any  ditTurence,  The  [irinciplea  on  which  thut  case  was  decided,  must  deter- 
minp  this  one.  In  both  instnncea  the  debtor  undertakes  not  for  the  debt  of  a 
stranger,  but  for  his  own.  There  is  the  sninc  species  of  privity  between  them. 
But  the  reasoning  in  Stralton  v.  Hill  is  still  more  conclusive.  That  was  an 
action  of  debt  by  the  indorsee  against  the  immediate  indorser,  who  waa  the 
drawer  of  Che  bill  of  exchange.  The  principal  of  that  decision  was  the  privily 
between  them.  Il  was  taken  for  granted  that  a  debt  existed.  If  then  an  ac- 
tion of  debt  would  tie,  where  the  debt  was  raised  by  preaumtion,  it  nrnst,  a  f&r- 
(iori,  lio,  when  the  defendant  himaelfsays  that  he  has  received  the  valnaortha 
bill  in  goods.     Judgment  for  the  plaintiff'. 

(b)  ^Jfidavil  to  hoUl  to  bail.       See  vol  1  from  406  to  410. 
(e(  ^rrett.     See  ante,  p.  305. 
(d)  Bait.  See  anU,  p,  506. 
(t)   Djclnration. 
1.  (^  the  eotmi  tlatin^  tht  bill  or  fMle.     See  onff,  p.  608. 
InM.c:iioii       Thompbos  and  a.vothp.r  v.  Morgan.  M.  T.  1811,  N.  P.  3  Camp.  lOI. 
McepVor  o'r      A*^''""  ^y  'f*^  drawer  against  the  acceptor  of  a  bill  of  exchange  for  valnv, 
a  tii)]  of      payable  to  plainliO'd  order.      In  the  course   oflbe  trial  it  was  objected,  that  ■ 
uchaugs    variance  between  the  special  count,  and  the  termsofthe  bill  could  not  be  offer- 
drawn  by    ed  in  evidence  under  the  money  coimts,  on  the  ground  that  an  indebilalut    ai- 
plainliS'ta  twapnt  would  not  lie   against  the  acceptor  of  a  bill  of  exchange;  the  learnrd 
d    "lb"  *"  counsel  for  the  plaintiffs  contended,  there  was  thia  manifest  distinction  between 
Mp'ianco  il  '''^  **''  cases,  the  objection  taken  only  applies  where  there  are  three  parties 
evidence  of  to  'he  bill,  and  the  action  la  brought  either  by  payee  or  indorsee;  the  law  iit 
[  671  ]  such  cases  considers  the  original  money  tranaaction  as  between  the  payee  and 
niDiiBj  ra     drawer;  the  latter  is  presumed  lo  have  received  the  value;  the  acceptor  being 
eeived  to     a  mere  surety,  there  is  no  transaction  between  him  and  the  payee;  but  in  the 
™  "^•"      '^^^^  before  us  there  are  only  two  parties,  the  drawer  and  payee  being  one  and 
f^f^y  the  aame  person;  consequently  it  must  be  treated  in  this  peculiar  transaction 

as  a  promissory  note,  which  is  held  to  be  good  evidence  to  support  a  count  for 
money  lent,  had,  and  received,  and  account  stated.  Lord  Ellenborough  ad- 
mitted the  bill  as  evidence  under  the  count  for  money  had  and  receivedj  but 
would  allow  no  interest, 

(/)  Pleas.  See  ante,  p.  528. 

(g)  Patjing  debt  and  coatt.     See  ante,  p.  511. 

(k)  Eridenee. 

In  an  action  by  the  drawer  against  the  acceptor,  the  acceptance  need  only 

be  proved,  unless  the  bill  has  been  negccialed.  in  which  case  evidence  must 

he  adduced  6f  the  presentment  for  payment,  the  dishonour  of  the  bill,  and  the 

payment  of  the  bill  by  phiniitf;  and  the  payment  may  be  proved  by  the  payee 

or  indorsee  who  returned  the  bill.     As  to  proving  the  acceptance,  see  ante,  [>. 

636;  and  prcsentmcnl,  sec  ante,  p.  3o>  and  432. 

*  Bat  the  drawer  of  n  bill,  payable  la  a  third  peraon,  caonol  recovar  upon  lb*  coast  fyr 
money  paid  lo  Iha  acceplDr's  use,  wilhout  proof  of  a  coaaidarnlioa  betnaen  bim  SDil 
the    acceptor.     In    ihe  ease  of  CowIbj    v.    Dnnlop,  7    T.  R.  672.        Mr.  Jqilice  L«w- 

whelber  ihe  drawer  of  a  bill  of  exchange,  who  ii  oblidged  lo  lake  il  np,  sHer 
haying  aegoclated  it,  ia  nol  confined  lo  hia  action  on  iha  bill  lo  recover  againat 
the  acceplor.  And  11  soama  lo  me  tbat  ha  ia.  Tor  I  aea  pa  reaKin  Is  raiae  an  im- 
plied aisnmptit,  as  for  money  puid  by  the  drawer  for  the  acceptor,  when  Ibe  coo- 
tract,  arising  out  of  (he  bill,  and  the  cnalom  are  Tally  anfficienl  to  enable  him  to  recover 
what  he  mny  be  oblidged  to  pay  un  the  acceptor'i  refasal."  And  ilaaemi  doubtf a  I,  wheth- 
er IhadraweT  can  recovar  on  the  common  coant,  Toi  money  had  and  received,  wilhoat 
proorof  a  considarslion  paaaing  balween  tbe  pirtiea,!  Thompien  v.  Morgan,  8  Camp.  101; 
Scholej  V.  Walaby.  Paat,  24. 
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(H)  Accommodation'  acceptor  against  DnAWF.H. 
I.  Hardcatle  v.  Netherwood.  M.  T.  1821.  K.  B.  5  B.  4"  A.  03.  Wb«r«  m 

JlsMitmptil  in  cou  side  ration  that  the  pUintifl,  for  the  Hccommodalion,  and  at  aciioa  ii 
die  request  of  the  tldetidant,  would  accept  certain   bills  of  exchange,  and ''™''8'"  ^f 
deliver  them  so  accepted  to  the  defendant,  in   order  lliat   he  might  Defrociale'p'^°^>. 
the  aame  for  hie  own  benefit,  defendant  undertook  to  provide   money  for  'he  J-.    .J 
payment  of  the  said  bills  as  they  became  due,  and   to   indemnify  the    plBiotiS  ,„„[,,  ,f 
from  any  loss  or  damage  by  reason  of  the  acceptance  thereof.     Breach,  that  ■  bill  » 
&e  defendant  did  not  provide  money  for  the   bills,  nor  indemnify  the  plaintilfgaiiiii  iha 
from  damage;  by  reason  whereof  the  plaintitT,  as  acceptor,  was  forced  and <■"*"•' ''■" 
obliged  to  pay  the  holdera  of  the  bilia   certain   auma  of  money,  with   interest,'      '" 
charges,  and  expeaces.     Plea,  ittier  alia,  of  set-^tT.     Demurrer,  and  joinder,  protida 
It  was  contended  for  the  plaintiff,  that  the  aet-olf  could  not  be  aualained,  and  tuadt  when 
thecaseof  Anber  V.  Lewis,   (E.  T.    1818.   K.    fi.  Manning's   Nisi  Priue  it  abonld 
Z>igBst,  Sdedit.  p.  351.)  was  relied  upon,  with  which  the  Court  agreed,  and '•"o"'" 
obeerved,  that  a  set-otf  could  not  be  pleaded  to  adeclaration  on  a  contract^'"' *''° 
vpon  which  the  plaintitT  might  be  entitled  to  r«cover  unliiiuidaled  damngeB;^""^';, 
and  that  he  must  therefore   give  judgment  for  plaintifT,  as  the  jury,  in  the  ca«e,h,  ittmui 
kelbre  them,  might  award  damages  for  the  manner  in  which  the  plaintiff  hnd  ant  to  hi 
baea forced  and    compelled  to  pay  the  amount  of  the   bills;  although,  they  apanjcoua 
said,  that  the  set-off  might  have  been  good,  if  pleaded  only  to  that  part  of  ihe*°"^'™- 
eouDt  charging.the  defendant  with  the  amount  of  the  acceptances  paid  by  the 
plaintiff. 

2.  Buckler  v.  BtrrTivA^tT.  M.  T.  1302.  K.  B.  3  Fast.  72.  ^^ 

The  defendant  gave  the  plaiiitiffhis  bill,  accepted  by  third   persona,  in  ex-piJ;'"^^" 
flange  for  the  plainlifTs  acceptances  of  bills  drawn  by  the  defendant  on  him.  ebanged  ao 
Each  bill  tallied  in  the  amount  with  that  for  which  it  was  exchanged,  except- cppimccR 
ing  that;  in  one  instance,  two  bills  were  given  in  exchange  for  one  of  the  agre-oT  bills  of 
gate  amount  of  both;  and  in  an  other  instance  there  was  a  difference,  between  "chiings, 
thebillsGichanged,  of  a  few  shillings,  which  were  paid  at  the  time,  in  order ^';,*°^°'^f 
(as  it  was  expressed)  "  to  finish  the  transaction."     They  also  agreed  in  dales,  which  talli 
excepting  that,  in  two  instances,  billa  were  made  payable  two  days  earlier  than  ed  \n  the 
IhoM  for  which  they  were  respectively  exchanged;   and  the  defendant's  letters gfow  » 
in  which  they  enclosed  their  remittances,  always  spoke  of  "  valuing"  on  the™'""'**' 
plaintiff"  for  the  same  amout;"  and  the  whole  correspondence  pointed  at   no-?*'*'  '"  ""' 
thing  else  than  an  exchange  of  paper.     In  aome  of  the  letters  from  the  defen- J^g'^^^i" 
daidtothe   plaintiff,  there  was,  however,  the   following   expression;  "Agree- of  o».  4d. 
able  thereto  we  now  inclose  certain  bills  (setting  them  out,)  to  which  you  will  wliich  was 
procure  acceptances,  and  credit  us  against  the  following  drafts  we   value    onP"'*'**''" 
you  (sotting  out  the  drafts,)  to  which  we  request  your  protection,  &.c,"     TTie  V""'  '"  "' 
defendant  became  bankrupt      When  the  commisBion  was  issued,  the   plaintifl  J^j  "  ? " 
kad  paid  the  whole  amount  of  his  acceptances  to  the   holders,  excepting  491.  iti  i\f 
anj  be  proved  the  money  bo  paid  under  the  commission.      He  afterwards  paid  traniae 
the  balance  of  idl.,  and  brought  this  action  for  money  paid,  to   recover   that 'ton,  the 
sum.     All  the  hills  received   by  the   plaintiff  from  the  defcndent  were   dis-    I   ^"^^  ] 
honoured.     A  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  the  *''"'"  Iisid 
Court.      Per  Cur.     It  bas  been  argued,  that  the   Iranaaolion  was   not   a   case '*"!""' J**^ 
of  uiulual  accommodation,  but  one  of  principal  and  agent,  or,  more   properly  jm^jA-jij 
■peaking,  principal  and  surety.      And  reliance  has  been  principally  had  'on  an  «  certain  ba 
•xpressiOD  in  defendant's  letter,  that  the   plaintiff  would   procure' Iho   accep- lance  ra 
tances  of  certain  parties;  as  if  it  were  to  bo  undcrstond,  that  the   plaintiff  wss  ra''>'°'"S 
desired  to  pledge  his  own  credit  with  those  persons,  in  order  to  induce  them  ''h"b'^*|[ 
to  lend  their  acceptances.     Put  clearly  that  is  not  the  fair  result,  looking  at^*fj"|- 

T  A  eonlmcl  by  Ihs  dravrer  la  indemnify  ■  ptrly  who  ho^  iieerirteda  bill  Tor  hia  accom-  ihe  atfaer 
nodalion  Uiinpliad;  aee  Pre  cade  nl^,  Peleridorra  Indei,  and  Wila.  346;  2  T.  R.  S5;  7  T.  parlv, 
R.  »88;  2  B.  fe  P.  268;  and  whan  inch  accaplnr  has  uctualiy  paid  tbe  money,  a  common  whoae  an 
coant  far  money  paid  ia  sufficient;  but  when  be  baa  not  aclaally  paid  the  debt  in  moaaj  coptaacaa 
bit  hu  only  gi»8a  securily  for  it,  or  he  has  inalained  any  eipenia  for  coata  or  damagea,  had  baea 
thfl  daelBraUon  ahnnld  ba  apecial;  8  EadI  109;  8  T.  R.  610;  I  T.  R.  S04;  11  Eut  BSldiahanOor 
■od  oibti  caieicitadPgtsndorf  on  Bail,  21.  tl  leq.  ^,  aad  BB 
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iar  whoM  the  whole  tranBftctioa.  The  plaintifT  wta  not  to  procure  those  acceptances  by 
voinmu  pledging  any  credit  of  his  own,  but  on  the  sole  acoauDi  of  the  defendaals; 
tnar  had  "'  '^^  ''^^'  transaction  being,  that  thoae  acceptances  were  to  be  obtained  by  tha 
pnrti  pro  defendants,  of  their  friends,  in  exchange  for  the  plaintifi'a  own  acceptance!* 
tanio.  The  acceptnnces  thus  interchanged  tallied,  in  effect,  in  their  resp«clita 
sonlil  not  amount,  the  difference  being  only  a  few  shillings,  which  was  considend 
•"''■"''*  as  the  immediate  debt  of  tbo  defendant,  against  whom  that  excess  was, 
liVlane"h«  ""^  which  he  provided  for  at  he  time.  If,  then  an  express  agreenient 
Conrt  hold  between  these  parliea  to  that  eifBct  is  to  he  collected,  that  excludes  all  implied 
ing  that  considerations.  There  was  no  promise  of  indemnity,  on  either  side,  in  cssv 
«jch  pirtj  their  respective  acceptances  were  not  provided  for,  but  each  party  was  to  look 
wu  eonfia  ^q  tijg  liquidaiion  of  his  claim  on  the  other  hills  which  ha  took  in  lieu  oC  hit 
^  "d  «  *'^'''  *""*  '"'*  remedy  thereon,  and  to  those  only.  This  action,  therefore, 
ibe  Hcnri  ^hich  ia  founded  on  an  implied  promise,  and  not  on  the  bills,  cannot  be  snp- 
lieaoicbM  ported.— Po8(M  to  defendant.     See  S  Wils.  13.  846;  I  H.  61.640;  2  id.  S70 

Sri.  "         2T.R.I00.  (140;  4  id.  714;  7id.3G4.668i  4Ve9.  jun.  373. 
ill  •ceep'  -     ■  "  --  — —    « ■ 


3.  Atwood  v.  Crowbib.  M.  T.  1816.  N.  P.  I  Stark.  485, 
^*S,^'  Action  by  indorsee  of  a  bill  of  exchange  against  acceptor.  It  appeared 
comniod"  ^^^  defendant  lent  his  acceptance  to  one  A.,  payable  to  A'a  order.  The  bUb 
lioa  is  scut  BO  accepted  were  sent  to  A.'s  hankers  as  a  security;  when  the  bills  became 
to  C.  B.'a  due,  the  balance  of  accounts  was  in  favour  of  A.;  but  A.  having  failed,  the 
banker,  on  balance  turned  in  favour  of  plaintiff;  upon  which  he  sued  defendant  on  the 
■""""■'l  acceptances.  Defendant's  counsel  contended,  that  as  the  balance  was  in  f^ 
b'S^ham  a  vour  of  A.  when  the  hilla  became  due,  they  must  be  considered  as  eatislied; 
da«,  ifao  bi  '"'i  *''  "''  events,  plaintiff  must  stand  in  the  same  situation  as  if  the  bills  had 
Uac'e  ii  io  becD  indorsed  to  him  at\er  their  msturity.  But  Lord  Ellenborongh  said,  it 
favoar  of  appeared  they  were  sent  on  acconni,  by  which  term  is  meant  the  floating  ac- 
B>;ibe  t)il[  count.  The  bills  might  have  been  reclaimed  when  plaintifTs  lien  ceased;  bet 
■•"'''"•  by  allowing  them  to  conlinue  in  plaintiffs  hands  until  the  balance  turned 
dMoe^r  against  A.,  the  plaintifTs  lien  reverted  .—Verdict  for  plnintitf 
TwardjtBiD*  "l-  In  an  action  by  the  accommodation  acceptor  a^^ainst  the  drawer,  he 
lia  faToar  must  prove  the  drawing  by  showing  that  the  signature  to  the  bill  is  the  defend- 
er C,  held  &Dt's  handwriting,  the  rebuilal  of  the  presumption  of  consideration,  and  the 
i'*bl^  '  C  P^y"**"*-  "^^  """"^  production  of  the  bill  will  not  afford  even  pi-tnio  /ocie 
oDtbaao  '  ^^'''^nc*  "f  payment,  without  showing  that  the  hill  has  been  in  circuliition 
«epiaace.  aince  the  acceptance;  and  payment  is  not  to  be  prcHomed  from  a  receipt  in- 
dorsed on  the  bill,  except  it  be  in  the  handwriting  of  some  person  entitled  to 
ETidenee.  demand  payment^  see  Pfiel  v.  Vanbasenbtirg,  3  Camp.  439.  abridged  mUe. 
[  574  ]  (I)  Br  A  PRIOR  again'st  a  subsequent  iNDonsER. 

Bishop  T.  Haiwarb;  M.  T.  1791.  K.  B.  4T.  R,  470. 
A  prior  in         Declaration  on   a  promissory  note  made  by  C.,  payable  to  the  plaintiff,  sod 
Parser  can  afterwards  indorsed  by  him  to  the  defendant,  who  afterwards  re-indorsed  it  to 
"ba"'  ant  '^*   plaintiff.     After  verdict  for  the  plaintiff  on  the  generral  issue,  the  Court 
^aa.  arrested  the  judgment,  because  he  had  not  shown  sufficient,  on  his  own  stating 

of  the  case,  to  entitle  him  to  recover  sgninst  the  defendant.  Here  the  plain- 
Uponipa  tiff,  being  the  original  indnrser,  calls  on  the  defendant,  who  appears,  on  the 
cial  deiniiT  record,  to  be  a  subsequent  indorsee;  and  nothing  can  be  clearer  in  law,  than 
rar  to  a  da  that  an  indorsee  may  resort  to  either  of  the  preceding  indorsors  for  psyment, 
l'"dni?tf'  '"'''"^^^  ""^  plaintiff's  action  was  an  attempt  to  reverse  this  rule.  Tha  plain- 
wSo^'bad  tiff  stated  facts  in  hia  declaration  subversive  of  his  own  title.  See  Mainwa- 
paid  iha      ring  v.  Newman,  2  B.  &  P.  125. 

■bill  for  iha  (J)   Bv  A  party  who  has  paid  a  mix  SUPRA  protest. 

faononr  of  See  anlr,  449. 

ana  of  Iha  Cox  V.  Earle.  II .  T.  1 820.  K.  B.  .■»  B.  &.  A.  43a 

aJlwt^J*'  Declaration  against  acceptor  on  bill  paid  by  plaintiff,  under  protest,  for  Iho 
"i^t  th*  honour  of  the  second  indorser,  slated,  that  plaintill,  according  to  the  usage  and 
plaiaiilT,  custom  of  merchants,  paid  the  bill  under  protest.  Special  demurrer,  on  the 
according  ground  that  it  was  not  alleged  to  whom  plaintiff  paid  it,  or  that  he  paid  it  to 
to  the  aiH>  the  bolder,  or  that  plaintiff  thereby  became  the  legal  holder  thereof     Sed  ptr 
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BILLS  AND  NOTES.— £wcuh'm,  395 

Cur.  Paymeat  to  a  wrong  person  would  bo  no  payment.     This  payment  ia  al-  ■nJ  ensiom 
leged  to  have  been  made  according  to  the  usage  and  custom  of  merchants;  "j"'"*'' 
and  if  en  JBBue  were  taken. on  the  fact  of  payment,  pUintiff  would  he  bound  to  ?i|g"J*j|'" 
prove  payment  to  (he  person  entitled  to  receive.     In  Lewin  v.  Brunette,  onprotMt^' 
(Lutw.  899.)  there  was  no  such  nvcrment. — Jiiiignjent  for  plaintiiT.  heid  doi  n* 

X'VIII.  EXECUTION.  »'«i«  »hai 

See  ante,  dir.  Parties  bow  discharsed:  Extinsuishment  and  Saliaraction;  and  "'^  P'"^  "* 
tit.  iltk  Facini.  "'"""  "" 

1.  Windham  v.  Wither.  E.  T.  l72! .  K.  B.  I  Stra.  515.  •/."""do 

l^e  plainti?  brought  two  actions  upon  a  promiaaory  note,  one  against  the  »u  tha  par 
drawer,  and  another  against  the  indorser,  and  recovered  in  both.  On  motion,  t.y  haoinn 
that,  on  pnjment  of  the  principal  and  costs  in  both  actions,  execution  might  be  ^fj'  '"  '^' 
staid,  the  Court  made  the  rule  absolute,  and  said,  ibnt  the  plaintirf  would  have  r  „g  .. 
hod  no  right  to  have  taken  execution  against  both.  See  12  Show.  441 ;  3  Mod,  ^A  bj.j-' 
86;  Skin.  255.  liffcaoalr 

S.  Pole  V.  Ford.  M.  T.  )316.  K.  B.  2  Chit.  Rep.  125.  b.veuair 

The  plaintiThaving  proceeded  against  the  acceptor  and  drawer,  and  having  reeiaal  ei*- 
obtained  judgment  against  each,  and  sued  out  » fieri  facia*  against  the  former,  'ntioD  a 
and  taken  his  gnoda  in  execution,  which  he  afterwards  abandoned,  and  gave  ^f""*  ""T 
time  to  acceptor  by  receiving  from  him  another  security,  tjie  drawer  applied  panim  lo  » 
for  leave  to  enter  satisfaction  on  the  roil.  Uill. 

Abbott,  J.  entertained  great  doubt,  and  granted  a  rule  nUi.  Cut  on  showing  Bat  ■  fieri 
cause,  the  Court  were  of  opinion,  that  the  withdrawing  the  Jien  faelaa  against  ff^iat  ha 
the  acceptor  did  not  discharge  the  drawer.  "*  "",    , 

3.  HiTLiNOv.  M'JLLH.»LL.M,  T.  1 778.  C.  P.  2  Blac.  1235.  "."w.'r^ 

A  bill  was  indorsed  by  A.  to  E).,  and  by  B.  to  the  plainti^,  who  sued  A.  to  waived, 
execution,  but  afterwards  let  him  out  on  a  letter  of  licence,  without  paying  the  Ax*  B«t 
debt.     He  then  sued  B.,  for  whom  the  defendant  became  bail;  and  H.  not  diKbatga  • 
paying,  this  action  was  brought  against  the  defendant,  who  insisted  the  debt  ""'P'""' 
was  discharged  by  the  imprisonment  of  A.    But  the  Court  said,  each  indorser 
ii  independent  of  the  rest,  and  the  bill-holder  has  a  right  to  sue  all  the  indor-  (jl*^^,,*^ 
■era  till  the  bill  is  satisfied.     The  satiefactiDn  by  imprisonment  is  only  a  dis-  of  a  iiun^ 
charge  of  the  identical  person  so  imprisoned;  it  does  not  even  discharge  his  ciecDtian, 
goods  after  his  death,  since  the  statute  of  Jae.  I.,  much  less  any  other  person.  ■"<>  diKliar 

XIX.  REMEDY  UPON  DILLS  A?JD  NOTES  IN  CASE  OF  BANK- 

RUFrcy.  ^ 

As  to  the  Pelitionincr  Creditor's  Debt,  see  ante,  vol.  iii.  p.  5S6.  As  to  proving  m,  du' 
Bill  and  note,  see  anie,  vol.  iii.  p.  633.  charge 
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XX.  REMEDY  UPON  FILLS  AND  NOTES  IN  CASE  OF  INSOL-  »"'»'.«<>•■■* 
VENCY.  P^'*' 

See  tit.  Insolvent  Debtor, 
fifrmfnaliata  (Sonrt  Ol  JXcontStU.     See  tit.  Cotirl  of  reqtuiU. 
3SfsH0])-     See  tit,  Ecchsia<iical  Pcriont.  r  c^g  -i 

Bishops  KnstCtutton  iJooR.  a  ™» J 

TiLLAnn  V.  Shkbhcarb.  M.  T.  1767.  C.  P.S  Wils.  366.  aneoityof 

After  verdict  for  the  plainliTon  a  qiiarei>apidil,npaTi    motion  for  a  new  trial,  an  inalila 
the  question  wag.  whether  the  copy  of  nn  entry  of  an  institution  in  the  Bishops'  Jj?"'  '"  'J* 
Institution  Book  was  evidence  admissable,  and  sufficient  lo  prove  a  presenta-  ^™"P'"  " 
tion  by  the  patron  to  the  living.     It  was  objected  for  the  defendant,  that  (he  q^^^^  ^^ 
presentatien  under  the  hand  and  seal  of  the  patron  ought  to  havebeen  produ-  not  eti 
ced;  or,  upon  evidence  that  a  proper  search  had  been  made  for  the  presenta-  de.-.ce  bdS 
tion  itself,  and   that  it  could  not  he  found,  then   the   Bishop'  Inslitulion  Book  eianllo 
Itself,  which  is  the  ne^t  best  eviden.-:!!,  ought  to  have  lieen  produced;  but  nei-  l"^l'^'  f' 
ther  of  these  things  have  ln'fn  done.     For  the  plointill'it  was  spid,  the  Court  j^    jj|^°" 
will  not  grant  a  new  trinl  on  a  qnnre  unpciU',  because  tbo  plainti;!*  can  recover  iron  lo  iba 
no  costs  nor  damages,  more  than  lialf  n  yearns  value  of  the  benefice;  where-  living. 
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8W  BISHOPS'  INSTIT0TION  BOOK. 

npon  the  counsel  for  the  defendant  proposed  to  pay  the  plvntiA  coatii,  and  to 
account  for  the  profiti  of  the  living,  in  case  there  should  be  another  rer^ct 
against  the  dele  nil  ant. 

Per  Cur.  There  must  be  a  new  trial.  The  true  point  is,  niighl  not  the 
plaintill  have  produced  beiier  evidence?  He  haa  neither  produced  the  pre- 
sentation. Dor  shown  ihal  he  linth  made  a  proper  search  for  it,  and  that  it  could 
not  be  fonnd.  liesides,  the  Bishops'  Institution  Book  might  have  been  produ- 
ced, which  would  have  been  better  evidence  than  a  copjr  of  it. 

ISlaCtt.     See  tit.     Callh;  deer. 

itlactt  SLral).     See  25  Geo.  3.  c.  10.  ».  1. 

DlaCbSmCth.  Seo  ante,  .Spprenlice,  vol  iU  p.  70.  Batikrvpl,  yol  iii.  p. 
4rjl.  pott.  Farrier. 

SllanK  KltDorsement-  See  tits.  BUU  of  exchange  and  PromiaioryJiToUa} 
Deeds. 

BlanbS'     See  til.  Demurrer. 

15"  1      Maspiirma.- 

]J"  »  ^  I .  Rv.x  V.  CiRLisLB.  M.  T,  18 19.  K.  B.  3  B,  &  A.-   161, 

for  tbe  "^  motion  was   now  made  in  arrest  o(  judgment  upon  a  party  who  had.bMII 

•uora  effec    convicted  upon  an  iilfarmr.tion  filed  against   him  by  the  Attorney  General,   for 
tail  mp        a  biasphemous  libel.   '  It  was  contended,   that  ellhough  this  waa  an  offence  •! 
prening  of  common  law,  yet  that   since  the  statute  9^10  W.   3.  c,  32,    which  provides, 
biMphenif,  thai  persons  committing  the  o^encea  there  npecified,  who   shall   be   coavicted 
lak*  "way   '''^''^''f '•J'  'I**  "^''^  of  two  witnesses,  shall  he  subject  to  certain  disabilities,  and 
lbs  com       punished   in  a  particular  manner,   over  which  the  judges  have  no  discretion; 
muB  law     the  defendant  could  no  lunger  be   proceeded   against  as  (brnierly;  and  it  waa 
pnnubineni  urged  that  it  might  he  laid  down,  where  a  statute  prescribes  a  particular  mode 
for  that  of   of  proceeding,  and  atfixen  a  particular  punishment  to   the  offence,  theo  Oirieai 
faDce,  lod  tjiere  be  an  express  saving  of  the  common  law,  the  only  mode  of  proceeding  is 
csiorDiaT    upon  the  statute.      Sedper  Cur.     It  has  long  been  a  settled  maxim,  that  ntti- 
proceedei    ther  tbe  provisions  of  the  common  or  statute  laws   are    abrogated    hut  by   lbs 
ibir  ■icoBi  express  words  of  an  act  of  parliament,  or  by  subsequent  enactments  ao  incoo- 
■tog  law  or  sistent  with  the  previous  law,  as  to  raise  the  necessary  implication  that  the  leg- 
by  Maial*.  isjature  intended  it  should  be  altered.      The  judgment    of  Lord  MaDsfield   in 
Rex  V,  Robinson,  Hurr.  749,  may  be  here  appositely  quoted,  in  which  he  said, 
(hat  where  a  statute  creates  a  new  offence  by  prohibiting  gnd  making  UAlawful 
anything  which  was  lawful  before,  and  appoints  a  specific  remedy  against  auch 
new  offence  (not  antecedently  unlawful)    by  a  particular   sanction  and  particD- 
lar  method  of  proceeding,  that  particular  method  of  proceeding  must  be  pui^ 
aued,  and  no  other.      But   where  the  offence   was   antecedently  puaiahafale  by 
a  comrnon  law  proceeding,  and  a  statute  prescribes  a  particular  remedy  by  a 
summary  proceeding,  there  either  method  may  be  pursued,  and  the  prosecutor 
is  at  liberty  to  proceed  cither  at  common  law,  or  in  the  method  prescribed  1^ 
the  statute;  because  there  the  sanction  ia  cumulative,    and    does  not   exclude 
the  common  law  puni<thment.      But  lo  come  more  closely  to  the  period  before 
us;  ao  far  from  the    statute  of  William  containing   provisioits   so   inconautent 
with  the  common  law,  as  to  operate   as  a  repeal  by  implication,  as  far  oa  it  ap- 
plies lo  the  olTencc  of  libel,   it  seems  intended  to  aid  the  commoD  law.      It   ii 
called,  "  An  Act  for  the  mure   e-Tectual  Suppression  of  Blasphemy  and  Pro- 
*-  ^  ,    *  Tbe  term  Bla^iphi^iiiy  does  not  teem,  to  dedna  any  pirliculir  Bpaciei  oC  olTaDce.     H»> 

reaies,  btsd,  orwhiclilhe  cainiDoa  law  had  no  co^iiizdnce,weraio*tyted;iM proper menB- 
in;;  when  xntd  at  eommon  law  appearilo  be  an  injury  aflered  (o  iha  Daily,  by  deojiag 
ing  ih»t  wbich  U  due  and  bolnnging  to  him,  Or  attributing  to  him  what  it  nol  Bgreeabie  ta 
biiBBlDra;  Lindn.c.  I.  Anil  blaspbemia^  of  God  ai  denying  hia  being,  o^  provideaca; 
and  all  conlunielioun  repronchea  orJesDS  Christ,  be.,  are  ofTeacesortbecoiDinKi  law,  paa- 
nidhed  bx  fioe,  iinpiiwooicat,  pillory,  &c.  1  Hawk.  P.  C.  p.  10.  a.  1.  And  by  ilatnU  9 
&  10  W.  3.  c.  Z2.  ifany  one  Bh;Lll  t>;  writing,  speaking.  &c.  deiiy  any  orilia  peraeiu  ia 
the  Trinity  to  ba  Gad,  or  nsjerttliereurs  more  Cod)  than  one.  &c.  he  shall  he  ioeapabla 
or  any  o9ioei  and  Tur  the  neirond  ofTenee,  be  diiabW  to  eae  any  action,  lo  be  eiecoUtr, 
fcc  and  suCTcr  three  yeara  impriannmenl.  Likewiie  bv  aU(.  B  Jac.  I.  c  91-  penoM  jeat- 
ingly  or  profanely  DAing  the  name  of  God,  or  of  Jeaua'Chriat,  or  of  tbe  Holy  Gboit,  M  af 
lb*  Triany,  in  any  ataje  play,  kc.  incur  a  penalty  of  iOL 
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BLASt>HEM¥.  «' 

fraenuB.*'  It  WMild  ill  deaor* e  that  name  if  it  abrofrated  the  common  law,  in- 
wmuch  as,  for  tbo  first  ofTence,  it  only  nperates  nK'ii"^'  '**"•*  "''"  "'"''  '"  P'^" 
session  afoffi.'ed,  or  in  expeclalion  or  them.  Both  the  common  law  and  this 
piBlule  are  aecessary;  the  Erst  to  gtisrd  the  inoraU  of  the  people^  the  second, 
for  tbe  immediate  prof'Clioa  of  the  government.     Rule  refused. 

2.    Rexv.  W.iDnjsGTON.  Sl  T.  1322  KB.  1  B.  &.  C.  25. 
It  Vfas   moved  that  the   deTendant  might   be  brought  up  for  judgment,  as  he  "^"p"  » 
had  been  coa  vie  led  on  the  trial  of  an  ex  ugirio  information  of  a  blasphemous  1'' J,"  ii,',*"' j"" 
bel,  in  which,  aml^ng  other  things,  it  was  iiald,  "  that  Jesus  Christ  was  an  im-  ^^  c'rirt 
postor,  and  a  murderer  in  principle."     The  defendant  then  moved  for  a  newio  bona  im 
trial,  on  the  ground  that  the  Lord  Chref  Justice  had  told  the  jury  that  it  was  a  poster  Bnil 
lihel  to  dei>y  the  divinitv  of  Jesus  Christ.      He  contended  that  the  Lord  Chief*  DiordarM 
Justice,  b^  so  doing,  had  misdirected  the  jury,  because  the  Toleration  Act,  fi5  "|  P'lnBi 
Geo.  3.  c.  160.  permits  aav  person  to  speak  ngain-it  the  Trinilv  without  com-  P  '^'    "  , 
mitting  any  o?encc      P«-  &»r.     The  direclioo  of  the  I*rd  Chief  Justice  was  ^rbU^ta 
correct.     To  publish  of  our  Savinur  that  he  was  an  impostor,  and'a  murderer  „j  iteam 
in  principle,  is,  without  doubt,  a  lihel  at  common  law.     This  publication  docs  naa  law. 
not  merely  deny  the  Godhead  of  Jesus  Christ,  but  speaks  of  him  in  terms 
which  no  laws  can  allow,  no  society  permit.     The  christian  religion  is  part  of 
the  law  of  the  land;  and  tbereforn,  althoiiith  it  is  no  offence  to  question  the  au- 
thenticity of  the  Scripture  in  calm  and  temperate  reasoning,  yet  it  ia  a  very 
high  oTeo^e  to  abuse  and  revile  it.     It  has  been  contended  that  siace  the  stat- 
nie  ^5  Geo.  3.  o.  160.  it  b  no  ntlenca  to  deny  tlie  doctrine  of  the  Holy  Trini- 
ty, and  that  every  person  is  at  liberty  to  epeak  and  write  of  the  persons  formirijt 
the  Godhead  in  any  manner  he  pleaaes.      Such  is  not  the  law,  for  the  statute 
S3  Geo.  3.  baa  been  little  understood.     By  the  alatute  William  and  Mary,. 
Ksa.  I.e.  IS.diaaeQlers  are  permitted  to  worship  God  in  the  manner  moat  a- 
greeahle  to  their  own  opinions  of  the  Christian  Religion,  and  by  it  they  are  ex- 
empted from  several  punishmcnls  to   ba  inflicted  on  those  who  do   notconfnrm 
themselves  to  tho  performances  of  its  rites.     Then  followed  the  9^10  Will. 
S.  c.  3^.  to  g've  security  to  the  government,  by  eTctuding  from  office  all  per- 
sons  who  entertained  opinions  dangerous  to  the  religion  as  established  in  this 
country.     And  lastly  came  the  stat.  US  Geo.  3.  wisely   extending  the  benefits 
of  toleration,  and  taking  awny  the  penalties  and  disabilities  imposed   by  the 
former  acts.     But  it  did  nnt  al'er  the  common  hw,  which  on  this  aubjec)  can- 
not be  changed  as  long  as  the  christian  religion  in  part  of  tbe  law  of  the  land. 
By  the  common  law,  the  puUlicalinnof  the  defendant  is  a  libel,  and  therein  no 
ground  fur  a  new  trial.     Rule  rejuscd. 

J^lOtft  Ot  Stonr-     See  pr>»t,  tit.  Al-wodc*.  L  ^'S  1 

3SIO0a   anU  BESCCntS-      See  tit.   Desce»rf<.  A  iraat  in 

BoarJ  at  (KOfltroWl.     Seotils.     Ewf  ImliaCampamf;  Mandamta.      "!,iJ!i 

ttaacll  at  CiVten  <!^lOth,     See  ante,  vol  ii.  Arrest,  303.  Ig^,  ms.  in 

JSOat.      See  tit.      7\-over.  tha  B<h11« 

SoaUCiin   B,(tirnrB-  an  l'bi«ry 

MicBELL  V,  Rabbetts.    Cited  in  S"iirrJF.BTnN  v.  Mah«OIs  of  Stafpokd.  T.  ■'  Oifaid. 

T.  1810.  C.  P.  3  Taunt.  91.  ,"™rtertir 

The  Court  of  Eichequer  determined  that  a  manunoHpt  in  the  Piidleian  li-  ,|,,  joeo 

brary  at  Oxford,  entitled  *'  Sicretiim  ^bnlis,'"  was  inadmissible  as  evidence  of  meat  ia  a  le 

a  grant  to  an  abbey,  because  the  document  was  a  register  kept  by  the  luonas-  gwiar  liept 

lery  for  the  entry  of  their  own  rights.  *"/  "••  "«> 

OOS5  CorpOratr-     See  tit.   Corporutiw.  rtMttj  tt 

3S0Ught  Bllll  JbolU  i^Ote.      See  tit*.  AWtpnt  and  Jgint;  Vtndor  \L'""^^ 

and  Parchtatr.  ^^  1,[^ 

M^bij,  «uU  to  *rfnt(  fit  the 

I.   HcTCHINB  T.  Hino.  H.  T.    1791.    K.  I>.  5   T.  R.  473.      S.  P.  Parkbr  T.  Tha  rate  ta 

Wall.  M.  T.  1785.  K   P.  Cited  Impev's  sheriff;  88.  Ir'ng  '"'J"' 

On  a  process  reurnnble  on  the  lath  of  November,  a  rule  to  return  the  writ  *^^'  'l^^ 

•  t'pon  the  (heriff**  relirn  of  tepi  lerptii  el  parahim  halto.  If  liaii  abofe  be  avt  dal;  "a  oat  ami! 

p«  io,  •r,  if  pat  in  and  axeepted  to.  Iha;  do  aoi  juMif/  io  dua  liint,  tha  plaintiff  Day  pio>  lb*  da;  of 
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'  '^,  '!"*  *'  expiring  en  Ihe  23d,  was  served  on  the  sheriff*.  On  (he  S3d,  the  shenlT  relunl- 
piraiion  of  ^  ^^^^  corpus;  and  in  the  evening  of  the  same  day,  he  was  ruled  to  bring  in 
leiiini  tha  ""^  i>ndy.  Suhsequently,  on  motion  for  a-n  n  tiachment,  it  was  insisted  that  the 
writ  plamtiH' ought  not  to  have  ruled  the  EhcrilV  to  bring  in  the  body  until  the  2-4th, 

the  day  after  the  expiration  of  the  rule   to  return  the  writ;  and  of  that  opinion 

were  the  Court,  who  also  observed  that  the  sheriff  had  the  tfhole  of  Ibe  'i5i 

to  return  the  writ. 
[  680  ]  2.  RoLFE  V.  Steele.  H.  T.  1794.  C-  P.  2  H.  PI.  216.    &  P.  Rex  v.  The 
Aai  ih«  Sheriff  of  Middlesex.  T.  T.  1801.  K.  B.  8  East.  526-- 

tim*  for  ^  capiat  was  returnable  on  the  3d  of  November.     On  Ihe  6(h  Ihe  she  riff 

bail'hfi'e  was  ruled  to  return  the  writ.  On  the  lith  he  returned  cepi  corpvt;  on  the  13th 
latMetl.         be  was  ruled  to  bring  in  the  body,  and  on  the  2Ut  an  attachment  issued.     On 

motion  to  set  aside  the  altachtnent  as  irregular,  because  the  rule  to  bring  ia 
la  thaEi  the  body  had  issued  a  day  before  the  time  was  out  forthe  defcnddnt  to  put  in 
cheqaar,  bail,  for  Ihe  writ  beirf|;  returnable  ihe  firat  return  of  (be  term,  and  it  being  m 
however,  counlry  cause,  the  defendant  had  eight  days  afier  the  frrst  day  of  full  term; 
nay  be'tak  "**  Court  were  of  opinion  that  the  attachmeot  was  inegular,  the  rule  to  bring 
•a  oat  aa      h)  the  body  having  issued  too  soon. 

Ihe  aama  3.  Gore  v.  Williams.  H.  T.  1793.  3  Anstr.  653. 

iuj  the  A  writ  of  quo  miniu  was   returnable  on  the  3d  of  November;  the  plaintifT 

writ  Hr*  .jj  (f,g  9([,  aerved  the  sheriff  with  a  rule  to  return  the  writ;  it  was  returned  ac— 
Ihe'iiiiie'ror  wording  to  the  exigency  of  the  rule  on  the  iSth.  Afterwards,  on  the  same 
paiiinE  in  ^"7)  °  ''^'^  ^^  bring  in  the  body  was  served  on  the  Bheriff.  On  the  16th  noli— 
hail  luB  ai  eea  of  bail  and  their  justificatioa  were  given  for  the  1 8th,  and  on  that  day  t  he 
pired.  bail  came  up  to  justify,  and  granted  an  attachment. 

4.  Buckler  v.  Blvth.  M.  T.  1794.  3  Anst.  779. 
And  wbara  \  tntommw  waa  returnable  on  Ihe  1  Mh  June.  On  that  day  the  p?aintiiroh- 
iha  writ  ei  (^jjicd  a  rule  to  return  the  writ,  but  did  not  serve  it  till  ihe  13th,  so  that  it  did 
^tltttr  not  expire  lill  the  17ih.  The  I5ih  June  was  the  last  day  of  leroi.  On  the 
the  and  of  I8!h  tlie  plaintiff  took  out  a  rule  to  bring  in  the  body,  dated  as  of  the  JbbI  day 
(be  term,  of  term;  the  regularity  of  Ibia  rule  waa  disputed  on  a  rule  to  show  cause  whj 
a  ralelo  the  rule  lo  bring  in  the  body  should  not  be  set  aside.  On  shnwing  cause,  it 
hoH^  '"v"  """'  insisted  that  this  was  within  the  general  practice  of  nil  the  coarts,  to  per- 
onl  neit  '"  ""'^  ^'^^  ^^^  rules  to  be  taken  out  in  vacation,  tested  for  form  sake,  of  th«pre- 
(lay,  tint  ceding  term.  And  the  Court,  after  eonsulting  with  the  officers,  held  the  pre- 
dated an      ceding  regular,  and  discharged  the  rule. 

thaUdday  6.  The  Kino  v.  the  Sheriff  of  London.  H.  T.  2  East.  241. 

ofieriD.waa  A  special  cnpioi  issned  on  the  24th  November,  ISOI;'(o  which  bailwas  gi- 
Mkr"  ™  ^^"t  returnable  on  the  25th;  on  the  26th  the  sheriff  was  ruled  to  return  the 
■  rsai  I  *■■''■  OnlheSd  Deceml)er  bail  was  put  inandescepted  to;  on  the  9Ib  notice 
Ilia  nila  of  jnatification  was  given  for  the  first  day  of  H.  T.  On  the  7th  January  7808, 
jnnst  noibe  rule  to  bring  in  the  body  was  served,  tested  on  27th  November  preceding,  be- 
laated  ba  ing  ihe  day  the  return  of  crpi  corpus  bad  been  made,  on  the  25th  of  January 
fore  the  ra  an  attachment  was  granted  against  the  shcriir.  On  a  motion  being  made  to 
e  rotu  "*'*  aside  the  attachment,  it  was  contended  that  the  rule  lo  bring  in  the  body 
and  iheriici  was  irregular,  being  tested  not  only  before  the  day  given  for  Ihe  return  of  the 
of  it»  being  writ,  hut  because  it  bore  teste  on  the  27th  November,  the  day  on  which  the 
M-oed  lab  rctnm  of  e«pt  was  in  fact  made.  Per  Cur.  The  rule  to  bring  in  the  body 
aaqneni  to  j^  clearly  irregular.  It  is  an  incongruilv  on  the  face  of  the  proceeding,  that 
1^1  ^o^^d  ^^"^  '■"'^  which,  from  its  nature,  oui;lit  not  to  be  made  till  after  the  return  of 
iha  irteauU  ^^P'  corpus,  should  appear  upon  the  face  of  it  lo  have  been  made  before  such 
rity.  return.     The  rule  for  setting  the  attachment  aside  must  be  made  obsolute.     ■ 

ceed  ogHlngl  (be  alieriS'by  raling  him  to  bring  in  the  body.  Thii  U  a  foar  day  rnla  in  Lon- 
don or  .Mid<dle«i,  and  iti  dsj  rnle  in  iint  other  cilj  or  connlj ;  *ea  Tidd.  833.  Tha  rtla 
whan  served  on  the  SherifTs  of  Ijondon.  Middlesex,  or  ^orrer,  aiay  be  served  at  the  oaial 
Otiice;  hut  with  respect  lo  Ihe  sheritTd  of  other  coonlies.  &e.  the  rule  mu<t  be  lerred  on  the 
raspaetive  under  sheriff's:  see  Doug.  430.  The  rale  tnnst  not  be  ■erved  on  the  agent  of 
the  nnder  sheriir  of  London,  Middleitex  or  Surrey,  bnl  at  the  [Niblic  oSCe  only,  becaOM 
ttieie  officca  aro.  In  fact,  considered  as  the  otticea  of  the  nnder  sheriff's   themselveai  iUd. 
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6.  The  Kisa  v.  the  Sheriff  of  Mib 

.  A  capiat  had  been  issued  returnable  on  Ihe  first  return  M.  T,  ;  on  tlie  7lh  °^  !t7d,- 
Novemberthe  SKerifTwat)  ruled  to  return  the  wril;  on  the  llih,  he  returned  [he  »beriff 
etpiearptu.  The  time  for  putting  in  bail  expired  on  the  10th;  on  the  1 1  lb  he  jtxorot  ct 
was  ruled  to  bring  in  the  body.  On  a  motion  to  act  aside  sn  atinchinenl  ob-  pi  corpvi 
taiaed  against  the  sherilT,  it  waa  Bulimilled  that  as  the  time  to  put  in  bail  had  provided 
expired  when  the  rule  to  bring  in  the  l)ody  was  served,  the  practice  wna  regu-  ™  iimew 
lar.  The  Court  concurred  in  this  view  of  the  case,  and  anid  that  in  all  cases  ^""Jlf,'^, 
where  the  time  for  putting  in  bail  boa  expired,  the  plaintill'  may  rule  the  abcriff  „i„i, 
to  bring  in  the  body  on  the  same  day  as  he  returns  crpi  corpus.  The  tlieriS' 

1.  Anon.  T.  T.   I77i,  K.  H.  Loflt.  631.  h"  fonr 

When  the  sheriff  ia  ruled  to  bring  lo  the  body  he  haa  four  days  exclusive  of.")'''*"'" 
the  day  when  the  rule  iapued,  and  waa  acrvcd  upon  the  sheriff.  *"*  u-.'k"' 

8.  NoaxH  V.  EvA.vs.  E.  T.  1192.  C.  P.!2H.1)I  36.  "h^  n,le 

In  this  case  the  Court  held  that  the  rule  to  bring  in  the  body  was  one  day  vvn  nerved, 
exclusive,  and  the  other  inclusive,  therefore  on  attachment  cannot  be  moved  The  d.ij> 
for  until  the  morning  of  Ihe  fifth  day      And  if  the  rule  be  served  on  the  JPerf- treealcqint 
neadav,  an  attachment  cannot  be  moved  for  until  the  Tueaday  morning  follow-  !j^"!/^ 
lag,  Mondav  being  considered  as  a  die*  n-m.  .l.  „,K,r 

9.  Wolfe  v.  Collincwood,  H.  T.  1749.  K..B,  1  Wiis.  2G2.  metutUe.  ' 

Upon  motion  to  discharge  a  rule  lo  bring  in  the  body,  on  the  ground  that  [  QZ'i  ] 
Ihe  sherill  had  taken  a  bail  bond,  which  he  waa  obliged  to  do  by  etat.  of  Hen.  It  u  no  an 
6.  and  had  permitted  defendant  lo  go  at  large,  and  could  not  by  law  take  his  xwerEo 
body  again  and  bring  it  into  court,  the  Court  held  that  the  sheriff  mual  either  ■'■''"  ™'" 
bring  in  the  body,  or  justify  good  bail  in  court,  for  the  plaintiff  was  not  con- J^°i^JJ"JJr' 
eluded  by  the  act  of  the  aherifi,  and  refused  to  discharge  the  rule.  hehuuku 

10.  MiCLEOD  V.  MAnsDF-y.  T.  T.  1739.  C.  P.  Barnes.  32.  i  bail- 

In  ibis  case  the  quealion  was,  whether  a  rule  to  bring  in  defendant's  body  bond,' 
afler  eep\  eorjnt*  returned  by  the  sheriff  ought  to  be  discharged  or  not;  it  being  "^  pr«T«n» 
suggested  on  behalf  of  the  sherift  that  defendant  was  in  cuatody,  and  had  re-  '^^  """'"B 
mained  there  since  the  arrest;  but  it  appearing  that  he  had  been  suffered  (o  j.|j]^  ^1^^ 
escape,  the  Court  said,  had  the  sheriff  sho.wn  defendant  to  be  in  actual  custody  gberiff 
the  rule  ought  to  be  discharged;  but  aa  there  appears  an  escape,  the  tule  muat  shoatd  n 
be  obeyed.  w™  that 

II.  Rex  V,  THE  Shebifp  of  Middlrsex.  E.  T.  1BI9.  K.  R  2  B.  &  A.  623;  !*"  '"'^)'  '* 
SO.  1  Chit,  Rep.  393.  cJX 

On  a  return  by  the  sheriff  of  Ltpt  corpiu,  it  appeared  that  the  pi  ainti  IT  brought  Where  ibo 
•n  action  against    him  for  an  escape^    and   recovered  damages  to  the  same  pliiniifT 
amount  as  the  ptirty  who  was  in  his  custody  had  been  arrested  lor,  and  that  hadbraught 
afterwards  a  rule  had  been  obtained  against  the  sheriff  to  bring  in  the  body; ''''."""° 
lo  discharge  which   a  rule  nisi  had  been  obtained,  which  the  Court  now  made  'S!'"^/ 
absolute,  observing,  when  the  sheriff  made  hia  return,  (he  plaintiff  had  his  ^^  eacoM, 
dl0ic«artwo  modes  of  proceeding.      He  might  have  ruled  the  sherif  to  bring  andrecnver 
in  the  body,  or  he  might  have  brought  an  action  against  the  sherilT  on  the  od  dama 

t round  that  the  return  was   false.     He  has  selected  the  latter  courwe,  Hnd-e«'.  ">e 
aving  done  so  and  recovered  damages,   can  he  now  sue  the  aherilT  again  tor  *""""  "'''"' 
Ihe  tame  cause  of  complaint?  We  think  he  cannot.     Scd  ride  Com.  Dig.  ("'■  L|'^h'^|'"t 

E«!ape.  ter  to  bring 

12.   Reo.  Gen.  T.  T.  17D3.  K.  P.  iathebodr 

Whereas,  by  the  present  practice  of  this  court,  the  bail  put  in  for  iTie  defend-  '"  enable 
ant,  in  any  action,  cannot  render  such  defendant,  after  a  rule  hiis  been  grant-  ""  p'='n'i* 
ed  against  the  sheriff  to  bring  in  the  body,  before  such  bail  have  justified  them-  J,",''™,"^ 
eelvcs  in  open  court,  it  is  ordered,  that  from  and  afler  the  l,nst  day  of  this  term,  ,heriff  fer 
bail  shall  and  may  be  at  liberty  to  render  the  defendant,  nbtwiths' ending  such  the  fkUen 

tbe  ■heriifia  not  boand  la  bring  the  defendant  actaally  iato  Cenrl;  if  h?  thaw   that  ha  is  t°rn. 

i«  cnstody  it  will  anllice;  >ee  Barnea,  S2.  And  bai) 

•  The  sheriff,  when  rqled  lo  bring  in  ihe  body,  may  pal  in  bail  for  the  def^ndnDl,  with-  e>»r  render 
OBthia  cooienl,  and  jniliry   the   lama,    to   prevent  an  uliachmenl,  anil  Ihe  bail    may   af  the  princi 
teiward*  noder  the  dafandaoli  Kex  v.  Dolcher,  Peake,  N.  P,  166.  aBtidged  ante,  vol.  Ui.  pol  p«Ddiii| 
p.  IIS.  tnla-M 
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J|""«*".**  rule,  ■'  »ny  time  before  the  expiralion  thereof,  Ihe  atlomey  for  (he  defrnJant 
,^*!'ir.   giving  notice  Of  Bueh  render  lo  ihe  piiiinti.t'BaUomey  without  delay,  and  mak- 
«»ju«lifj    ing  nffijavh  tlierenf. 

^"  l.J.  Ki  %  V.  THE  Shfr  rF  or  Middlesex.  H.  T.  1198.  K.  B.  7  T.  R.  fi97. 

Aai  ilii«  2"  consequence  of  tho  preceding  rule,  a  motion  waa  made,  on  the  conMruc- 
rolaippliMtion  of  it,  whether  the  aheriff  could  put  in  bail,  in  order  to  comply  with  ihe 
loalMiHttih  lule,  to  bring  in  the  body  without  justifying-  The  Cogrt.  The  sheriff  was 
[_  fittS  3  Dot  oblged  to  juatify  bis  bail;  and  the  above  rule  ezteada  to  the  case  of 
■herifla, 

14.  Thorold  ».  Fisher.  E.  T.  1788.  C.  P.  1  II.  HI.  9. 
In  this  case  the  rule  to  bring  in  the  body  expired  on  the   19th;  on  theStat 
.  the  defendant's  bail  justified.     On  the  same  day  nn  attachment  was  obtained 

Bail  hav«  **"  "*'*  '"'"8"'S  '"  ">*  hody.  On  motion  to  set  it  aside,  the  Court  consulted 
iunifi'ed  bv  "**  prolhonotary,  who  stated  the  practice  to  be,  that  though  the  rule  Tor  bring> 
fara  tnoiiooiu^  lo  the  body  bad  expired,  yet  If  the  defendant  jiiatirieF<  his  bhil  before  the 
for  I  a  (I  plaint! '  moves  for  a  a  attachment,  the  sherilTb  not  liable  to  the  attacbment. 
Uchtneat     R„|e  absolute. 

■lamitaha  riff,  ihoogh  mfler  therole  to  bring  in  tliebod;  bid  expirei).  if  i*  GuSIciaDtlo  prevent  h; 
Q^  15.  Wf.dd.llv.  BtROEB;  M.  T.  1708.  C.  P.  I  B.  &  P.  325. 

■  iBoni  oftba  The  juslific  ation  ofbnil  »'bb  opposed,  on  the  ground  of  Ihe  sfieriT'a  beiog 
eottM  oftlifl  iu  contempt,  ihe  rule  fa  bring  in  the  body  having  expired  the  day  bcGire.  Lirt 
eppoHtioD.  on  the  defendant  paying  the  costs  of  the  opposition  it  was  allowed. 

16.  TiR-ifRv.  IfHisTow.M.  T.  I7M.  C.  P.m.  Sf  P.  9a. 
Asdiba  After  (he  rule  to  bring  in  the  body  had  expired,  the  bail  were  brought  up  la 

■"■How  J""i'y  on  ">«  """>  <3ay  on  which  nn  attachment  bad  been  obtained  against  Ihe 
ibe  plaintiff ''''^''''^'  ^^  motion  the  Court  permitted  the  bail  to  justify,  and  set  aside  the 
1«  uika  ad  attachment  "  jth  costs,  not  rccogn'zinc  the  prioriiy  of  mntinn. 
Tantage  of  17.  JiRiiET  v  Creisv.  II.  T.  1804.  C,  P.  fi  H.  St  P.  C03.  S.  P.  I  Taunt.  SG. 
ib«  priority  Instruct'ona  weregiven  for  an  ultachment  of  the  defendant  ia  (his  case,  in 
of  hi*  mo  consequence  of  bail  not  being  put  in  within  llie  allotlf>d  time;und,  on  hia  appeal^ 
■jiue'dBv  '  '"^  ""  '''*  ^^^  following  its  expiration,  he  was  opposed,  on  the  ground  that 
the  defendant  ought  to  pay  the  costs  of  (be  motion.  The  Court  Iield,  (bat 
Allewing  Ihou^^h  the  motion  gained  no  advantage  from  priority,  yet,  as  the  plnintifTnov- 
tba  plain  ed  in  ignorance  ofthe  defendant's  intealion  ol  fidlowing  up  his  notice  of  jUBli- 
tilfibecoauficBlion.  he  ought  to  be  paid  the  costs.  Justification  was  therefoie  allowed  i>n 
of  ibo  ia      payment  of  costs. 

in'bi"laiQ  '^-  **"  "■  ''"^  Sheriff  op  Mipi>iesex.  E,  T.  IBM.  K.  B.  2  M.  Sc  S.  563. 
ilffiiiDr'  An  attachment,  it  appeared  in  this  case,  had  been  moved  for  against  the 
rsndsred.  sheriff  tor  not  bringing  in  the  body  of  A  B.  It  was  also  piovcd,  that  a  Far* 
tbongbar  render  bad  token  place,  nithcvgh  subsequent  to  Ibe  time  of  the  expiratioa  of 
lar  thi  rule  the  rule  to  bring  inthcliodr.  It  waa  tlierefore  moved  tosr.t  it  aside  for  irreg- 
for  ^ringinj  olarily.  The  Court  made'the  rule  absolute,  without  costs,  jobservirg,  that  as 
jJ'J"^*^°.J'^^J  the  rule  for  bringing  in  the  body  had  expired  when  the  aUachment  was obtain- 
it  itirten  ^> ''  flight  make  a  di^'crence  as  to  the  costs - 

latiomivelS-  Rex-  v  ihb  Sheriff  of  Mfrdi.esek.  H.  T.  1709.  K.  B.  5  T.  R.  IM 
for  an  at  S.  P.   Rex  v.   SuBHifF  OF  Essex.   H.  T.    179^.  K.  B.  Cited  Inpey's 

tachmeoi.  Sheiiff,  87. 

[  ^84  1  On  nn  atlachment  against  the  sheriff  for  not  bringing  in  the  body,  the  Court 
Ihongb  It  jj^ij^  ,i,m  ii-ihe  sheriff  be  oiice  in  contempt  for  not  bringing  in  the  body,  lliat 
itid'ooV  contempt-inia  not  purged  by  the  dcfendanfi  eurrrndering  on  a  pubstquent 
Tba motba <''7)  'bough  before  an  attachment  was  moved  for  against  the  Sheriff, 
foranat  £0.  Rex  v.  THB  Shefipp  OF  MiPrLr»ri.  H  T.  1789  K.  R.  fl  T.  R.  IS3. 
uehmant  On  motion  for  an  aftarhmrnt  a«ninBi  the  Sheriff  of  M.  for  not  bringing  in 
moat  be  oofhe  bodv,  the  Court  were  of  opinion  that  it  must  be  mnile  on  ihe  crown  fide  of 
*{^*"7i."  Ihe  Court-  and  that,  on  moiion  to  set  itOHide,lbe  affidavits  are  to  be  entitled 

^,t   *•  Ibe  King  t.  the  Bheri^  of . 

Bapp^rted  91.  Bex.  ».  S^iithies.T.  T.  1789.  K.  B.  3  T.  R.  S61. 

hj  en  aS        OnmoUon  for  an  atlachment,  the  Court  were  of  opinion  that  the  molien 

davh.         iBoit  bfl  grounded  oa  u  iffidavit  stating  that  the  rale  was  semd  ptrtoneHy  on 
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tbft  nailer  sheriff,  and  that  the  original  rule  wan  ahnwn  to  him  at  ItiMrm*. 

aa.  Reo.  G*it.  T.  T.  1798-  1  B.  &  P.  3 lit.  S.  P.  MemoraodutD.  T.  T.  1768.  And  ».7 

K,  B.    1  Burr,  651.  b.r|,ad.c,a 

It  is  ordered,  that  where  a  rule  to  bring  in  the  body  shall  expire  on  the  last  lrf',J„  "' 
day  oflerm,  the  plaintiff ahallBlsn  bo  at  liberty,  at  the  riaing  ofthe  Court  ontrtb<<tw 
that  day,  to  move  for  an  altachment  for  not  brinf!in)!  into  Court  the  bodv  of  ihe  riff  uL«.«n 
defendant,  and  that  such  atlachment  mav  be  sccordinglv  issued  on  the  follow- ■'■<>"> "7  ■■ 
ing  day;  provided  bail  shall  not  then  beperfeded,  or  the  defendant  rendered  ^■''' I"" 
is  discharge  thereof.  ""?  "".■' 

23.  RiTCHiB  V.  Gilbert,  E.  T.  1195.  Cited  ImpeyV  SherifT.  88.  iTol  brir^ 

In  this  cas«  the  Court  held,  (bat  if  one  of  the  bail  pnl  in  he  an  attorney,  the  inx  in  ihs 

plaintif  may  go  on  and  treat  such  a  bail  as  no  hail,  and  on  that  nccount  an  Kl-*»>ij  "i«li 

taebment  for  not  bringing  in  the  body  waa  refuoed  to  be  spt  saide.  *!"  '"*? 

24.  RouKy.  Steelb.  H.T.  1794  C.  P.  H.  Bl.  27G.  S.  P.  Cobm  v.  DiViEs  ^i„„ 

J  H.  ri.  80.  abridged  ante,  vol.  iii.  p.  15.1.  UrhjiTS 

On  motion  to  set  aside  an  attachmpnt,  the  Court  ssid — Althongh  nn  attach- atuehmeat 

roent  is  irregular,  where  the  rule  to  bring  in  the  body  issues  befnre  Ihe  time  o  w"*  >»  «■ 

perfecting  bail,  the  sheriff  cannot  move  the  nest  term  to  set  it  aside  for  irrSgu'"''"  "J"* 

larity,  bu'  ha  tthI  lalc  advantage  of  it  as  soon  ns  possible.  """"      ™ 

25.  Mavcock  v.  Solvm^n.  M  T.  J804.  C.  P.  I  N.  R.  139.  "b,,. 

A  rule  to  set  aside  an  sttachment  was  oppotied,  on  the  ground  that  a  she-    [  685  1 
riff  could  not  make  such  a  motion  till  after  jiiaiitication  ofbail.  Hance  it 

Sfd  per  Cur.  Where  a  plaintiff  has  ohlalned  an  attachmen'  hpfore  the  time  may  be 
prescribed  by  law,  Ihe  sheriff  may  move  to  annul  it. — Rule  absolute,  with  ^f" •  '^•'"« 
costs.  •'"  ^'.'L. 

86.    Pmstox  ¥,  Tract,  H.  T.  tT^R.  C  P.  Pnrnes.  9«.  S.  P.Heni.bv  t.  AnS^'^ 

DER-01.  M,  T.  1758.  C.  P.  Barnps.  80.  Knot,  th* 

The  defendant  was  arrested  Inst  term,  but  no  bnil-hofid  wn*  taken;  Iho  she- abatis' most 
riff  being  called  on,  returned  a  ctni  corptta;  and  bping  served  wih  a  yefprnp-  P"?  '''• 
toTy  ru'o  to  bring  in   (be  bodv,  hnil   wni   perfp'-ted  'a  cniirt,  Hn^  thp  role  di"^  "'!?     f'r 
charged.      As  the  lime  for  bringing  in  the  body  had   eTp'red    the   J^heriff  was  [t,  ,,m.|, 
ordered  to  pay  the  costs  of  a  tnntiin  for  an  nttnnhmpol  a^ainat  bim,  nicDi. 

27.   Rex  y.  the  Shebiff  or  S'RREt,  M.  T.  1797.  K   B.  7  T.  R   4.52.        Bat  ifihe 

A  InfiM  was  sued  out  on  the  29th  oF  November,  I79R,  direrted  In  the  latppi"''"'"'*'" 
sheriff  of  Surrey,  returnable  on  Ibo  Q3d  of  January.  1797,  nn  which  the  defen-  J."^J^  ™  P^ 
dant  was  arrested,  and  a  bail-bond  given.  The  a4th  of  January,  be  was  "'^J^fJIg" 
seryed  ivith  a  rule  to  return  the  writ;  he  re'n'oed  ajti  cnrpni.  After  that  iharilf,  and 
time,  no  proceedings  were  had  until  Mich.  1797,  when  the  above  shpriT  waatha  bsil  b« 
ruled  to  bring  in  the  body,  and  a  nile  for  an  altfirhment  granted,  which  waacomalnwl 
issued.  Motion  in  this  term  to  set  it  aaide,  the  affidavit  alatinK  both  the  hail  '""  ""  '"^ 
were  become  insolvent,  and  defendant  ah<ii:ondcd  The  Court  said,  I'll!  J)|"c^"^' 
though  there  was  no  decided  caxe  on  this  aubjrr^t,  it  was  h'<;hly  unreasonable  ^■,]\  j;, 
that  the  sheriff  should  be  called  upnn  ot  this  di'itan''e  of  lime,  when  the  bail  ubjria  the 
and  defendant  had  both  become  inWvent;  and  ma-le  the  mle  abaolule.  auachnnDt 

28.   MF-EKir»s  v.  SMfTH.  E   T.  mi.  C   P.  7   H   Bl.  fiSR.  (wnaJ  for 

It  was  holden  in  this  cnae,  that  ahhoush  'he  aberlT  gn  nut  of  ndi'-p  after  he  j""'  ^^^^ 
had  been  served  with  a  ride  to  bring  in  the  body,  and  a  new  sheriff  appoiDted,  i,ojy. 
if  he  does  not  justify  bait  in  due  timn,  he  is  I'iMr  to  no  n**arhmcat.  And  tlia 

29.   Rko.  Gov.  T.  T.  I79I.  K    ".   4  T.  R,  .'J7«  wme  rnTsa 

It  isordo-ed,  that  where  any  sheri'''.  before  his  goine  out  of  offi'-e,  shall  »r.«PP'j'o!^ 
rest  any  defendsnt.  and  a  ceni  ro'PM  ahnll  aPerwarda  be  returned,  he  shall  and  'rifhlin  i 
mav.  within  the  time  allowed  hv  law.  be  culled  upon  1o  bring  In  Ihe  body  l>y  ^  be  ii  ost  af 
rule  for  thai  purpose,  notwithstanding  he  may  be  out  of  office  before  such  iule„ices  ha 
ahiU  be  granted.  fore  Mcb 

JSonU.      Se«  also  tits.      Accord  and  sAtisfactlbn.     anlt,  vol.  i.  p.    I^G.ralsba 

■reniad. 

*  Who  miy  ba  eallad  apoa  far  that  jmrpoaa  at  any  lime  within  an  montlw  anar  tba  ai- 
pirstiSD  ofhia  aSea;  bnl  ba  is  not  Ii:ili1e  on  rsijiiHt  aaly;  he  maal  b*  aarvsd  with  ■  ml* 
fit  thU  parpoaa;  la*  3  T.  A.  1.  Tba  awalbi  aia  Innar  uDDlhi,  sad  tbs  doj  ef  ths  ihariff 
qaitliof  M  efflw  is  rsehoasd  ■■  eaa,  sas  Daog.  468. 
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I  5S6  1  Afneoa  Contpanjr,  anU,  vol.  i.  p.  443.  Annuity.  Arbitration,  Auction. 
Boil.  Bankrupt.  Bastard.  Bottomry  and  RcipandentiK  Bond,  Chose  in 
Action.  Composition  with  Creditors-  Contract.  Contribution.  Covenant. 
Debtor  and  Creditor.  Deed.  Donatio  Mortit  Cuiisa.  Duress.  Kcclesiaa- 
tical  Foreons.  Embezzlement.  Excommunication.  Executor  and  Admia- 
istrator.  E.ttinguiahment.  Forgery.  Gaming.  Gil^.  Guarantee.  Iio- 
pressment.  Inclosur^.  Infant.  Inquiry,  Writ  of.  Inns  of  Court,  loaur- 
ance.  Interest.  Limitations,  Statute  of  Marriage.  Marriage  Settlement. 
Money  paid.  Partners.  Payment.  Penalty.  Pleading.  Perish  recusant. 
Post  Obit  Bonds.  Principal  and  Agent.  Recognizance.  KeleaBii.  Re- 
plevin. Scirefadfu.  Set-olT.  Ship.  Statute  Staple,  Statute  Merchant. 
Slock.  Underwriter.  Usury.  Venue.  Warrant  of  Attorney. 
I.  RELATIVE  TO  THE  NATURE,  LANGUAGE,  FORM  AND 
EXECUTION  OF 

(A)  As  TO  ITS  QENEKAL  KATURI  AND  TORCB,  p;  589. 
(B) BBINQ  OS  PAPER  OE  PARCHMENT,  p.  690, 

(C) IN  THE  Engubh  lanquaoe,  p.  690. 

(D) THE  MODE  OF  EXPRESSION,  p.  59Q. 

(E) As  TO  ITS  BEINCJOINT  OK  SEVERAL,  p.  593. 

<F) THE  DESCRIPTIOV  OF  THE  OBLIOEE,  p.  69S. 

(G)— PE.V1LTV,  p.  697. 

(H) INSERTION  OP   THE  WORDS   HSIRS,  EXECUTORS,  IKD    ADMINUTRA- 

TORS.  p.  600. 

(1) DATE,  p.  601. 

(J) siam.ND,  p.  602. 

(K) SEALING,  p.  603. 

(1-) DBLIVEBT,  p.  603. 

(M) wiTNE.ssEs,  p.  604. 

1  587  ]   II,  RELATIVE  TO  THE  STAMP. 

(A)  Amount  of,  p.  604. 

(B)  As  to  the  nuhbbr  of  stamps  when  there  are  several  obu-    ' 

GORs,  p.  609. 

(C)  E^ectop  stamp  BEiNGiHpRorER,  p.  609. 

(D)  Time  of  jtampino.  p.  609. 

III.  RELATIVE  TO  THE  PARTIES. 
1st.  In  qenehal,  p.  610. 

3d'  In  particular  instances. 

(A)  AGENTs,p.610. 

(B)  Aliens,  p.  610. 

(C)  Corporations,  p.  SIO. 

(D)  Executors  or  admihistrators,  p.  611. 

(E)  Idiojs,  lunatics,  and  drunkards,  p.  61 1. 

(F)  Infants,  p.  611, 

(G)  Marriedwomen,  p.  612. 
(H)  Partners,  p.  612. 

3d.  Effect  op  an  incompetent  person  be  gomimo  apabtt,  p.  613' 

IV.  RELATIVE  TO  THE  CONSIDERATION. 

lat.  Of  the  HECEBSiTTPoR,  and  when   want   of,  or  iNADEdHACT  or, 

VIATIATES,  p.  613. 

Sd.  When  illkgalitt  op  vitiates,  and  mode  op  taking  adtantagb 

THEREOF. 

(A)  Bt  common  law. 

(a)  Immorol,  p.  614,     (6)  In  restraiot  of  trade,  p.  615,  (c) marriage, 

p.  618.     (d)  To  procure  marriage,  619.     («)  refund  part  of  a  marriage 

portion,  p.  619.     {/)  compound  a  crimiual   prosecution,  p.  630.     ig) 

withold  evidence,  p.  621 .     (fc)  restrain  an  officer  in  the  execution 

ot  hia  duly  or  oBlce,  p.  621 .    (i)  Illegal  trafic,  p.  621. 

(B)  Br  STATtTTE. 

(a)  Gaining.     See  post,  tit   Gaming.     (&)  JJbmtj.    See  ooxt;  tk.  XJaarf' 
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(e)  loflUrance  ia  the  lottery.  See  tit.  Lottery.  (tJ)  Seleof  officer  Sea  tit. 
Offices,  Ssle  of.  {e)  Gambling  insurance.  See  tit.  Inearance.  (/)  Price 
of  epiriluaus  liquors,  {g)  Stock-jobbing.  See  post,  tit.  Slock-jobbing.  (A) 
Bribery.  See  aate,  lit.  Bribery,  (i).  Simony^  See  post  til.  Simony,  (j) 
RaaaoRi  of  e  captured  ship.  See  post  tit.  Ransom,  {k)  Signing  bsnlmipt's 
certificele.     See  ante  vol.  iii. 

(C)   MoOK  or  TAKINfl  IDTAKTIOK  THEBKOF,  p.  633. 

V.  RJEI^ATIVE  TO  THE  CONDITION.  t  «»  1 

(A)   WhIX  ILIEO*!., 
(B>~— VOID. 

(C)  RlPUOlTiNt, 

(D)  Impobsisle. 

(E)  How  CONSTRtTBD. 

(F)  Perfomiamce  or. 

(G)  Briacb  of. 

VI  RELATIVE  TO  THE  ALTERATION  ( 

(A)  Bt  BiBURE,  1^  633. 
(B>  —  IirrCRLrNEiiTioiT,  p.  635. 
(C>  -^tBMOVino  THE  SEAL,  p.  634. 
VII,  RELATIVE  TO  THE  DISCHARGE  OF  OBLIGOR. 

(A)  Bt  act  op  parties,  p.  635. 

(B)  OPERATION  OP  LAW,  p.  638. 

VIII  RELATIVE  TO  THE  RIGHT  OF  THE  OBLIGEE  TO 
ASSIGN,  AND  OF  THE  EFFECT  OF  SUCH  TRANSFER, 
p.  630. 

IX  RELATIVE  TO  THE  OBLIGEE'S  REMEDY  AGAINSTfTHE 
OBLIGOR' OR  HIS  PERSONAL  REPRESENTATIVES. 

(A)  Form  op  action,  p.  693. 

(B)  Parties  to  the  actiok,  p.653.. 

(C)  Arresting  obligor,  p.  634. 

(D)  ApFIDAVITOF  DEBT,  p'.  6S4.- 

(E)  Declaration. 
(■)  As  to  the  title  of  the  court,  p.  634.     (6)  — —  term,  p.  634..     (c)  

TflDue,  p.  6S&.    {d)  '-  date,  p.  635.     (e)  Describing  tiie  nature  of  Ibe 

debt,  p.  635.     (A  As  to  describing  (he  parties,  and  their  execution  of  the 

'  boad,  p.  ^6.     (g)  stating  the  condition  and  ssigning  breaches,  p.  637. 

''^  Pleas  and 


(a)  Gfeneral    issue,  p.    638.     (b)  Accord  and  satisfaclion,   p.   638.     (c) 
Duress^  p.  659.      (d)  No  demand  p.  639.     (e)  Infancy,  p.  639.  (f)  Tender, 

p.  639.  (g)Payment.  I .  Solvit  ad  diem,,  p.  639. 3.  SoWit  post  <hem,  p.  641    I  ^*  J  ' 

(h)  Release,  p.  644. (i)  Selt-off,  p.  644, 

{G)  Stating  proceedings,  p.  641. 
(H)  Sum  recoverable,  p.  647. 

(I)    JlTDGMENT    AND    EXECUTCON,  p.    G48. 

X.  RELATIVE  TO  THE  OBIJGEE'S  REMEDY  AGAINST  THE 

HEIR  OR  DEVISEE  OF  OilLIGOR,  p.  649. 

XI.  RELATIVE  TO  THE  REMEDY  ON  A  BOND  IN  CASE  OF 

BANKRUFrCY. 
(A)  In  case  of  the  bankMiptcy  of  the  obligee,  p.  6S3. 

(B)    In    CASE    OP    THE    BAVKRUPTCV    OP    THE      OBLIGOR    OR      OBLIGORS,    p,    6-53. 

XII.  RELATIVE  TO  THE  REMEDY  ON  A  BOND  IN  CASE  OF 

INSOLVENCY. 

(A)  Op  the  obligee,  p.  653. 

(B)  OBLIGOR  OR  ODLIOORS,  p.  G5.3, 

XIH.  PROCEEDINGS  UNDER  TIIE  SSfOW.  3.  c.  1 1,  a.  8.  p.  633. 

I.  RELATIVE  TO  THE  NATURE,    LANGUAGE,    FORM,   AND 
EXECUTION  OF  A  BOND. 
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(A)  Aa  TO  ITS  OKNBSAt.  Kirr'vRB  and  force. 
A  bond  or  obli)[8tioD  is  a  doed,  whereby  b  )>erflOD  obligea  hinueir,  his  hein, 
«x«cu[ora,  aod  adminiBtrBlora,  to  pny  to  Another  peraon  s  certain  sum  oCmoaey 
on  an  appointed  day.  The  party  bindinf;  biraselfia  called  the  obligor,  and  the 
obligee  ia  Ihe  person  to  whom  the  money  is  lo  be  paid;  but  bonds  generallj 
contuin  a  Rendition,  that,  on  pnymeni  of  Ihe  Bum  mentioned  therein,  or  itt 
event  of  the  olijigor  performing  a  certain  act  on  thft  day  menlioned,  the  bond 
shall  be  void;  and  the  obligor,  in  such  bond,  inhjei^t  himseif  to  a  penalty  in 
case  the  condition  is  not  dniy  performed;  Perk,  Fait,  119;  Co.  Lk.  17:^.  a; 
lac.  Abr.  OJigation;  Cruise.  Dig  IV.  i(S;  Velv  194.  This  instrument  is 
ilislinguisbable  I'rum  nn  indenture,  which  \b inter  pntiei,  by  its  being  obligatory 
-onlv  on  the  nbl  gor,  and  requiring  onlv  one  seal,  exprossiveof  IheasseDt  oftbe 
^rty  iDteoded  to  be  bound  by  ii ;  it  is  therefore  polled  or  shaTea  smooth  at  tho 
■edges;  Lit.  370.  37  [-2;  Co.  Lit.  .55.  229,  a.  (in  n.);  PJowd.  134.  431.  These 
'in:4rumenla  be  ng  merely  acknowledgments  of  a  det>t,*it  is  not  neceasary  that 
t  590  ]  they  sliould  be  e^tpredsed  to  be  deeds,  but  mav  be  in  any  form,  if  the  language 
will  (tiai'tt  a  construction,  that  the  party  making  it  intended  to  Bcktiowleclg;e 
hisliahility  ;.  Bro  Al.r,  67;  Co.  Lit.  137.  139.  Therefore,  a  letter  of  attor- 
<ney  (3  Mod.  153;  S.  C.  Comb.  8T\  nnd  an arknowledgment  written  on* pa|r« 
tif  a  book,  whereto  a  seal  was  affixed  Cro.  Eliz,  613.)  have  been  respectively 
bolden  lo  Conalilute  good  bonds. 

(B)    As    TO    ITS    BEIVO    OS    PAPER    OR    PARCHMENT. 

It  is  essential  to  the  nature  of  a  bond,  in  common  with  other  deeds,  that  it 
b«  written  or  printed  oi  paper  or  parchment;  and  it  will  not  be  a  vnlid  inatra- 
tfientif  the  materiiils  used  consist  of  wood;  stone,  leather,  or  clnih.  The  rea- 
son assigned  fi>r  this  practice  is  the  superior  durability  of  paper  or  parchment 
contrasted  witli  the  itiore  perishable  imture  of  other  materials;  Co.  Lit.  35.  b. 
•229.  a;  Com.  Dig  Fait.  A.  I;  12  Roll.  Abr.  31.  1.  40;  Bro.  Abr.  Obligation, 
3J.6r;  F.  W   B.  i-ii. 

(Cl    As   TO    ITS    BEl'ia    fi   THB   EvGI-ISH   L4NGDAOB. 

Formerly  a  bond  might  be  expressed  in  any  language;  2  Rep.  S;  Cro.  Jac, 
SOiJ;  but  since  thf^  passing  of  the  stntnte  4  Geo.  "i.  -c  28.  s.  1 .  it  would  seeta 
to  be  essential  that  they  should  be  made  in  Ihe  English  tongue,  though,  per- 
haps, from  the  context  of  that  act,  it  might  be  argued,  that  the  bonds  thero  &!• 
It  i«  imora  luded  to  were  only  euch  as  mieht  be  aiven  in  the  course  of  lesal  proccedinea.. 

'^^'1»    «  f-^i    ^   -^^    ™^    """^    «'^    EXPRESSION.-  "^ 

prenioDii  '■  TaROGMOllTON  V.  Plimohth.  E.  T.  1688.  K.  B.  Comb.  87;  S.  C.  » 
nscd,  ifibe  Mod.  154. 

lan|aig«ii  The  words  of  a  bond  were,  "  I  do  direct  and  appoint. A.  B.  to  tafce  aodre- 
*"  hr"h  '"  "*'**  '"  *■'*  "*'"  "^^  ^^^'  ''^  '■'"'''''  """wy  of  England,  out  of  the  first  money 
nubluh  aa  ^^j^^  ^^  ^j^^ji  receive  of  mine."  The  defendant's  counsel  insisted,  IfMI  fke 
lediremeDi  above  terms  were  insefiicient  (o  BUpport  an  action  of  debt;  but  the  Court  held 
of  >  debt,     it  a  good  obligation. 

[  591   ]  2.  Watso:*  V.  Ssaed.  H.  T.  1673-3.  K.  B.  I  Vent.  S38. 

Thorerorn,       A  bond  nppeared,  on  oyer,  to  be  couched  in  the  following  terms;  "  I  do  ac- 
Ihe  term*     knowledge  ta  A.  U  ,  by  me,  20/.  upon  demand,  for  doing  the  work  in  my  gar- 
*  """"8  den."     The  defendant  demurred,  but  the  Court  adjudged  it  to  be  a  good  bond, 
which  "re."  S*'^^^-^-'*- 

l'  ^i.^°it  *  ^*"  '"'"'  "  '"  **"  ^^'  "'^'''^  '"*  <">'*  ■">  ncknowlc-lfmut  of  b  debt,  k  ■<  not  bacm- 
1  A  B  bv  ""'^  ''"'  '"'  iBchnical  word*  ihoald  be  used  in  lach  kn  inatminant.  if  it  ciiii  be  eoUacMd 
™_,.,'  '  from  Ihe  circamdaDC  «  nnd  lenor  oflhe  laniaaEB,' that  the  obligor  intended  id  hold  bim' 
/  J  ""■  """"^  '"  ''■"  o'l'iSS'':  8  Rol.  Abr.  14B.  E.  87.  Thn  remit  of  the  cnteg  mar  be  con- 
fer doint  ''^■"'^  '°^'"  ''"  f""""'"?  divisioni.  l.t.  Ae  to  what  amonno  to  >  suffieieni  acknotr- 
Ihfl  woik  in  '^'^S^"'^"''  ^  direct  BcUaowledgemeol  has  been  bolden  to  CBnitiliile  a  hood,  ■■  ■'  I  ae- 
Unoivledge  to  owe"  A.  B.,  for  which  pnymenll  hind,  ke,.-  Cro.  Eliz.  886.  And  eiery 
Ana-"  ''"''  ''"''  "preMly  lecognizei  a  debt  in  ihe  obligor,  Dyor,  21.  a.;  ■*  eanctJo  nebU  teht- 

''™'  rt,"  ke.;  2  Rol.  Abr.  I4B.  1.  40;  or  if  it  he  io  the  imperfncl  leiiM,  aa  "I  have  agreed" 

to  pny,  Ac  ,'  1  Leon.  25;  or  whi<in  the  bond  wsa  ■•  I  am  eonlent  to  pnT,"  fcc;  8  l.r«D, 
ll»;  and  even  the  eipresiinn  "  I  ^hall  par,"  &e.  arc  annicieulty  aipiicil  of  the  abliga- 
tioB.     8a  a  deed  ackaowledginf  ■  legal  Ibbillly  lo  pay  nMDej,  a«  where  the  obligN  ic- 
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3.  Sawtsb  v.  MiWGRiDGi.  E.  T.  1709  K.  B.  II  Mod.  218.'  Or  wbich 

On  oyer,  on  a  motion  in  arrest  of  jud^mBnt,  the  instrument  declared  on  aa  II°'g  .'/** 
K  bond  ap[)earcd  lo  be  an  authority  from  the  defendfltil  to  the  plaintilf,  to  make  ^^^^  ^-^^ 
sale  of  hia  goods  to  a  specttied  amount,  and  the  documeat  concluded  in  the  -ooda  lo  t 
following   words,  "  t('/iici  I  do   hereliif  ackiiotcUdge   I  owe  joti."     The    Court  ceiiain  » 
thought  that  the  obliga'ioo  uppeaied  on  the  fiice  uf  the  instrument,  and  said,  niount,  coa 
that  the  word  "oblige"  was  not  maieriai,  if  the  whole,  taken  together,  would  "'"'*[?B> 
amount  to  an  admission  of  a  debt  being  due.     See  Dy.  20.  a;  I  Vent.  42.  jo'!,.''!' 
.  Eliz.  561.836.  Bcknow 

9DALE.  E.  T.  1693.  K  B.  12  Mod.  194;  S.  C.  Holt.  t«dgBlow» 
I2'2.  502;  S.  C.  5  Mod.  '581;  S.  C.  I  Ld.  Raym.  335;  S.  C.  1  Sulk.  462;  yuB."ire 
3  id.  73;  Comb.473.  goo'l- 

Per  Cur.     Where  bonda  are  not  sufficiently  explicit,  or  where  Ihoir  '»«- {^""{^  *" 
■  gaage,  if  construed  literally,  would  be  nonsense,  we  muat  endeavour  to  die.  .o«-a  jm 
cover  the  intent  of  the  obligor,  and  be  guided  thereby.     See  Comb.  87;  S.  C-  grammii 
3  Mod.  153.  cMjora 

5.  Bond  v.  MotlB.  M.  T.  1689.  C.  P.  2  Vent.  106.  tharwiw  m 
In  debt  on  a  bond  for  28i.  2s.  4d.,  the  declaration  staled,  that  whereas  the  !;""?'„f 

defendant,  by  a  certain  bill  obligatory,  eognovi*3tt  ae  debtrt  el  ijtdebUal'  fore  to  ^^^^  urtias 
the  plainlitr,  lumntum  vigijtii  et  ocio  librarum  dvorum  loUdomm  el  tjuatvor  demo-  „„j  t,  c«t 
riorum  loleere  qutrei>li,  Sfc.  ad  tet  luper  vieesimum  nontm  ditm  Sepiembrit  tjtu  lactad  from 
Joret  anno  Dom.  1685,  pro   vtra  tolalimu  ijwitvordtcim  librantrnvraiu  tolidi  &.  theconitit 
quiUuor  deniariormn  ipse  [the  defendant]  obligatsel»tfiniultr  per  eandembillam,  Hsb"! 
ii.  in  facto  dicit  quod  the  said  Moyle  nontoloil  qturtnl^  the  said  141.  li.  4d.  upon  rood  wm 
^he  said,  Sfc.  per  quod,  &c.     On  demurrer,  the  Court  held,  that  though  it  wan  „„,  drawa 
not  Correctly  drawn  aa  a  penal  bond,  there  waa  sufficient  to  support  an  action  in  iim  anal 
of  debt,  and  observed,  that  the  day  of  payment  appeared  to  refer  to  the  first-  form  of  k- 
mentioned  sum.     See  1  Cro.  771.  P"""!  """^ 

6.  S..KRLF.  V.  ANDREwa.  fi.  T,  1688.  K.  B.  Comb.  86.  ,  1,,'^  j'J". 
On  a  motion  for  leave  to  amend  an  original,  on  the  ground  that  the  word  -g^j_ 

qiuidringaUa  had  been  written,  through  mistake,  for  the  word  quadritigeiUa;  r  593  j 
tne  Court  removed  the  motion,  observing  (hat,  bad  it  been  a  bond,  they  would  Sg  whara 
have  allowed  an  amendment  tha  panally 

7.  Dennis  V.  SsAPB.  T.  T.  1687.  K.  B.  Comb.  €0.  iaabood 

■  On  the  plea  of  nort  est  fatlum,  the  Court  held,  that  a  bond  in  tncetimo  seeaa-  "TT"'*"'' 
dolibris  was  good.     See  1  Cro.  416-18;  2  ibid.  284.  290.  imowi" 

8.  Cromwell  v.  Gbimsdale.  K.  T.  1690.  K.  B.  Comb.  477-8;  S.  C.  by  tb«  iji,in  word 
name  of  Chumwell  v.  Gkuxsdalb.  2  Mod.  278.  28 1 ;  S.  C.  2  Salk.  463;  tbrbagh  aa 
3  ibid.  73;  S.  C.  1  Ld.  Raym.  335;  S.  C.  Holt.  I'i'l.  302;  S.  C.  IS  Mod.  orthograpU 
193;  S.  C.  2  T.  Jones,  -58.  "'  •'T*" 

In  debt  on  bond,  the  declaration  stated,  that  the  obligror,  prima  die,  Sfc.  eon-  „  ,^^g^ 
etstil  le  teneri  (to  the  plaintiff]  in  tfuadraginla  libro».  per  hcec  verba,  "  in  quadr-  Dtatical, 
ram  libros."     On  non  est  faelum  the  jury  found  for  the  plaintifi'  in  (he  words  Or  ■  wo>4 

koDwledgei  ihal  ha  bas  in  hii  haadt  mooey  belonging  lo  another;  Dj.  21.   a.  or  a  maaio-  "imilar  to 

rendam  ofa  loan  accompanied  b;  a  promlBe  lo  pay  thn  lender;  2  Rol.  146.  1  CS;  21  Ed.  Lalu.  Wta 

4.  S2.  a.;  Dj.  22.  b.;  Cro,  EIb.  739;  Moor.  6S7;  Owen,  127,  YbI.  2B;    2dly.  Aa  to  the  "^l- 

eonalriKlioa  lo  ba given  lo  the  word*.     An    improper  bul  aeeaiing  latin  word,  ai  iriginti, 

tar  triginla;Ro\.  14S.  1  45;  jMsanfii  for  lexaginliii  Rol.  147.  I.  20;  Hob,  19i  2  Cro 

1D8;  or  if  tha  impropriety  ariaei  from  an  arlhagraphieat  anor,  »  itxi/finln,  for  aexagin- 

ta;  a  Rol.  t4T  t.  ID.;    llab.  20;  3  Cro.  338;  will  be.     ThOngb  wheie,  ai  in    tbe    ward 

aaptuagint,  an  "a"  has  baen  inaarted,  the  lanuinalion  "  geDl"    bai    beea   generallj'  eon- 

atmad  lointsndan  bandred;  2  Rni.  147.  1.  2;  Moor,  SIS;   1  ibid,  146.  t,  BD;  Hob.  118. 

119;  2  Cro.  146;   Cro.  EMi.  696;  2  Kol.  147.  1.  6;  U  Sep.  1S3.  a.     So  tfaa  ■nbitila- 

tion  ofa"  w"  rara"i:"   10  Ren.  183  b;  2  Rni.  t47.  I,  43.     So  where  "w"  u  incorrect 

and  woald  have  been  miiplacad  ifsorrect;    2  Cro.  607;  W.Jones,  B66;  Keb.  198.  2  CtO 

Z6I;  ao  whore  a  word  lued  in  eommon  parlance,  is  not  Latin,  aa  ntbilii  for  noblei,  tht 

coio;    2  Rol.  146.  1  42;    2Cro.203;   aud  the  Die  of  iho  enperlattve  degree  hii  been  bol- 

dao  immaierisl;   2  Rol.    147.  I  2T;  2  Cro.   290;  Hob.    75;  IMoor    864.     Bnl  where  ih* 

wordi  ara  iniensible  in  tbsmtalvea,  and  the  eontaxt  will  not  aflbrd  an  iorereacB  of  lb*  ia- 

Unt,  tbe  bond  i>  Toid;  aa  lilrii,  lib'U,  or  liverii;  ^  Rol.    146.  1.  4T;  ibid.  147;  1  If. 

BOSS;  Noy.  109;  Hob.  19.  173;  Dyer  Ssria;  2  Cro.  203.303.  608;   1  Lev.  166,     Soif 

the  aoin  be  omitted  eniireiri  Yelv.  223. 
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of  the  dedaratioD;  nnd  the  Court,  od  rocAion,  conffrmed  the  verdict;  observ- 
And  avail  ing,  that  though  the  languafre  of  ihe  ingtrument  vaa  irregular,  it  vu  dtmr 
wbara  iha  (jj^,  ,[,8  obligor  intended  to  hind  himself  in  40i.  See  Hob.  19. 
*°™^9.  Henderson  V.  Foster.  H.T.  1691.  K.  B.  Carth,  904;  S.  C.  2  Salt  46«i 
Ki  M  lo  da'  S-  C.  S  ibid.  74;  S.  C.  hy  the  name  of  Henderson  v.  Foster.  Comb.  187; 
Hrof  tha  S.  C.  hy  the  nameuf  Eldersi-et  v.  Thomfson.  Skin.  SIO. 

■anTCof  ihs  A  bond  was  declared  on  aa  inlri^nla  el  atx  librit,  and  on  oyer  appeared  (o 
■eoienca,  {,e  in  itx  Iriginta  iibiis,  for  the  payment  of  18/.,  and  the  defendant  demurred, 
ha  h"!^!  **" '^^  ground  of  a  variance.  ]^ul  the  Court  were  of  opinio n,  that,  taking 
aa  tham  '"'°  conaideretion  the  Bimilarity  of  the  word,  aod  the  other  circnmBtances  of 
gnad.  the  form,  the  variance  was  immaterial. 

[    693    ]  (E)    As    TO    ITS    BEING    JOINT    OR    BETERtL.* 

Sem*.  tha  1.  Watts  aud  wife  v.  Goodman.  H.  T.  1726.  K.  B.  2  Lord  Raym.  1460. 
wardi  in  «.  Two  obligors  had  entered  into  a  bond,  and  acknowledged  themselves  to  b« 
^«a  bound  lo  the  obligee  in  the  penalty  od  (olufionctn  obligaiU  m  et  u/mm^ue  eoruns 
twin  obli     P*^  **  P^'^  '"'"  ''  *"  "''"'''  A'C'dei  exeaitorci  et  admiaulrolorei.     On  demurrer, 

gant  te  tt  *  A»  taverarcaiea,  anterior  to  ihe  tims  allotlad,  to  tbii  ibridgemeat,  bi*e  haau  decided 
iitrutuqitt  upon  the  aFTecL  of  iatrDdacmg  tba  aaDie  oricvaral  oblinaa  and  obligor*  in  tha  ntna  bend, 
•oruni  ftr  it  ii  inlendei)  in  Ibi*  nola  to  eianiina  ih«  labjaet,  IM,  With  raferanea  lo  tkara  baiog  aavar* 
*■  ^0  tote  al  abltge«;  2d  With  rerereneo  lo  tbat*  baing  aavaral  abligora. 

*t  in  toll        lit-     Sewtral  Obligeet    It  ia  ■  role  that  a  part;  cannot  be  boaad  lo  aevaral  panona  ia 

4o kartdet  on*  obligation  to  paj  Ibani  taparalaljr;  haoca  a  bond  of  2001.  to  two,  to  pav  1001.  to  tha 

CXceufoTM  oni  and  ihe  reaiduB  to  the  Diher,  ia  roid;  Dj.   8B0.    pi.  90;  Hob,   17S;  3    Browul.  207; 

et  aiiminU  Velv.  177;  ted  vida  1  Sannd.  16S  1B4.  n.     And  where    Ibe  following   alpraMioai  wot* 

tralarti      naed  in  a  band,  be  it  Udowb  that  I.  A.  do  acknowledge  mjaslf  to  owe   and  be  indabted  t* 

»um,"         B.  k  C.  JD  Ihe  mm  of  911.  IZa.  8d.  for  which  pajmaol  to  be  mada  1  bind  niTBelf  in  1001." 

areata  a  m  it  waa  doabled  by  iba  Coort  wbatbsr  B.  aiona  coald  bring  tba  aeiiaat  or  bath  abonld  jaia; 

veral  ai        Foxali  r.  Sanda,  Cro.  Jao.  SSI;  bat  il  ia  cooceived  that  both  aboald  baie  been  made  pai- 

wall  ai        tiea,  in  iba  action,  and  that  tha  wordi  for  which  payment  lo  be  mad*  "  1  bind  mjiclf  ia 

joiat  liabili  lOOt."  ought  to  hate  been  rajMlsd  te  anrploaage;  aee  Cro.  Elix.  B86;  for   Ibe  fonnor  wai 

ty.t  the  obligatory  part  of  thaiaitrnmenl;  and  the  genenl  rmla  bora  Bppti4ti  (hat  ia  aa  actiaa 

apon  a  contmcl,  whether  expreaa  or  baplied;  by  paral  or  iiiAvbmI,  ar  «f  r«eai4,  tba  aa- 

tion  maul  be  brought  in  the  namo  orthapaitiaa  rn  wham  tba  legal  intaMal  ia  aacb  caaban 

ia  Tolled;  aee  poat  til   eonlract;  Paitiea  to  aoliona;  and  tharcfara  ike  lajal  inureat  and 

esuto  af  action  being  lo  B.  Si  C.  jointly,  all  tba  obligeea  abootd  kava.been  iocloded  id  tba 

asiiror  therecoTaryoflha  911.  Ila.  Bd.     It  ia  aha  a  elaai  principle,  tbat  if  an  abligalioB 

b«  made  to  three  lo  pay  ooe  of  them,  Ihe;  moit  all  join  in  tba  action,  foi  tbay  ate  bat  as 

one  obligee;  Yal*.  177. 

Where  abood  i*  made  to  A.  lo  pay  him  or  ■  third  peraoa  ■  anm  ofmoney  forthabeoait 
af  the  latter,  the  action  mait  be  brooght  in  the  oama  nf  A.  and  (be  third  penon  caanot  aaa 
or  evBD  roleaao  iha  demand;  2  inal.  078;  I  Lsv.  269;  B  Lot.  189.  Bnl  upon  a  aii^e 
bond  or  deed  poll,  reciliog' that  the  obligor  had  rsceived  of  A.  401.  for  tha  aaa  af  C.  and 
D.  aqnally  lo  be  divided,  lo  b«  repaid  at  aach  lime  as  ahould  he  thongbt  beat  fur  Ihe  profit 
af  C.  and  D;  il  waa  decided  tbat  C.  and  D.  might  mainlain  *epar«te  actiona  for  their  n»- 
peclive moiliea;  Cro.  Elis.  729;  tee  pan  tK,CeTaDanl. 

Wben  ooe  or  mora  of  aeraral  nbligaea  die,  tha  legal  intetaal  la  vaalad  ifl  A«  anrvivar, 
and  in  aaing  opon  aacb  bond,  Ihe  eieentoi'  or  admioiitrator  of  the  daceaaed  eaaaot  bajaio- 
ed,  nor  can  ha  kne  sepatatBly,  ihoagb  the  doceaagd  alona  might  be  aotilled  to  tho  beadicial 
iatereat  ia  tha  obligation,  and  the  eiecBtoi  moat  raeort  to  a  ooart  of  aqaily,  10  obtaift 
from  tha  anniior  tha  teBUIor*a  ahare  of  tba  aom  raootarad;  I  Eaat.  497;  Balk.  444;  U. 
ftayn.  840. 

M.  Several  Oblit;ori.     It   ii  oUtriy   Mtltod,  Ihat  twn  or  mora  may  bind  themaehea 


jointly  in  an  obligation,  or  they  tna;  bind  themaalvaa  jointly  and  aeTerally,  and  that  the 
wardi  ■■  oniaelvea  and  each  ofna  by  lumaeir,"  areata  a  joiot  and  aapaiate  liability,  and 
in  which  caia  the  obligee  nay  proceed  againat  them  all,  jointly,  or  each  aeparilely,  ihongh 
their  interealbejalnl.i  1  Sannd.  16S  n;  S  Bnrr.  1190;  Foph.  161;  2  B.  &  A.  598.  Bat 
if  there  ba  mora  than  two  pania<  to  a  joint  and  aereral  bond,  aa  where  three  obligon  are 
jointly  aad  aeverally  bonnd,  Ihe  plaintiff  moil  proceed  against  tbem  all  jointly,  or  each  of 
them  leparalelj;  Per  Butter,  J.  in  atratfiald  t.  Uaiiday,  S  T.  R.  792;  and  the  latter  cooraa 
ia  the  oiD'l  jndicioDi,  when  iheaum  aecnred  by  the  bond  is  ciinaiderable;  for  if  all  the  ob- 
ligora  ha  joined,  and  one  of  them  die  after  jodgmenl,  and  before  eiecnlion,  tho  remedy  at 
law  agninil  the  aneta,  of  tha  deeeaied  i«  dstermined;  Com.  Dig.  tit.  action,  B.  4.  Bac. 
Ab.  lit.  Obligaiion.  A  Coon  of  equity,  il  aeama,  wnnld  realiain  ■  ctodiloi  from  ailing  tha 
parties  jointly  or  roTerully  at  Ibe  wme  time;  I  Vea.  It  B.  66. 

t  Bnl  irihey  are  bound  in  theaa  wor^,  abligamui  Hon  tl  fumltfet  nottrvn  eoH- 
junclim,  it  ii  elenrty  a  joint  obligation,  for  the  word  eoMunetim  maliea  die  obligatioa 
joint,   wbicb  tha  word   qtientlibef  eaaaot  make  loTeial;  Hoor,  60.  pi.  407;  S  Lean.  tM, 
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ODSofthe  obligoM  odIjf  being  lued,  it  was  ahjactvd,  for  the  defeadaal,  that  the    [  594  ] 

bond  was  K  joint  bond, .there  being  no  wordi  in  it  to  make  it  several;  and  thcre- 

ibre,  the  plaintiff' had  proceeded  incorrectly  in  luing  the  delendant  ntnne.   For 

the  plaintilTit  w8b  argued,  that  the  bond  was  joint  and  several;  and  Dyer.  310. 

b.  pi.  8.  was  cited,  where  an  obligation  was  matte  by  three,  and  the  words  were 

obligamiu  not  ct  ulmmque  noitriim  per  se  pro  tola  din  iolidn,  and  only  two  were 

sued,  and  they  pleaded  a  special  mm  extfaclmn  after  oyer  of  the  condition  of 

the  bond,   but  there  was  no  oyer  of  the  bond  itself,   and  the  issue  was  found 

against  the  defendsnts,  and  after  a  motion  in  arrest  of  judgment,   the   plaintiff 

had  judgment;  2  Bulst.  70;  Cro.   Jac.  322;  and  the  Court,   in  llie  principal 

ease,  gave  judgment  fbr  the  plalalilT,  because  the  non-jtunder  was  pleaded  in 

bar  instead  of  in  abatement.    .  ?'''J1.' 

2.  Spbmcer  v.  Durant.  E.  T.  1688.  K.  B.  1  Show.  8;  S.  C.  Comb.  1 15.     ™|,^'„ 

Debt  on  bnod.     Upon  oyer  it  appeared  to  be  a  covenant  with  the   pisintif!  oblinaa, 
and  another  "  el  omnibiu  el  cuilUtct  eorum  obligal,"  in  30(.   for  performance,  "ti  tmm 
Demurrer.     Per  Car.     It  appearing  to  be  a  joint  interest,  each  must  bring  tiiuiet  mi 
aeparmte  action.  "?,'■'""?!•* 

3.  Cabbli.  t.  Vaoohan.  T.  T.  166«.  K.  B.  1  Sannd.  291.    S.  P.  Gilbert "*'•«"*■ 
V.  Bath  H.  T.  I72I.  K.  B.  1  Stra.  503.  Vent.  76;  2  Kob.  795.  "onVMn 

Action  of  debt,  and  oyer  of  the  bond  being  obtained,  it  appeared  that  the  not  ba  iw 
defendant,  jointly  with  W.  L.  had  bound  themselves  by  the  said  bond,  sealed  uiaad. 
with  their  seals,  he.  to  pay.     On  demurrer,  it  was  argued  for  the  defendant 
that  the  declaration  was  bad,  because  the  plaintiff  had  declared  against  (he  de- "'<><■*.<■'' 
fendant  only,  when  it  appeared  upon  the  oyer  that  it  was  a  joint  bond,  and  that  *^?^  '*""' 
another  was  jointly  bound  in  the  same  instrument,  and  therefore  the  declara- 1^  ^  ^^ 
tion  against  one  could  not  be  sustained.     To  this  objection  the  plaintiiT's  conn- tka  nan- 
■el  answered,   that  the  declsration  was  well  enough;  for  although  two  other  joisdar 
persons  are  named  in  the  bond,  yet  it  did  not  appear  that  they  put  their  seals  ■"<"'  *" 
toil;  and  if  the  bond  be  not  sealed  by  the  obligor,  it  is  then  a  single  obligation    L  395  j 
notwithstanding  the  naming  of  the  other  persons.     But  even  if  the  fact  had  P'**°*<l  'a 
been,  that  the  other  had  sealed  the  bond  as  well  as  the  defendant,  the  defend-  '^  ,d '„ 
ant,  in  order  to  take  advaotnge  of  the  omission,  ought  not  to  have  demurred,  tava  cae 
hat  ought  to  have  pleaded  in  ahatement  that  two  other  persons  sealed  the  bond,  n«i  ba  tak 
and  thai  they  were  in  full  life,  and  so  prayed  judgment  of  the  bill,  as  appears  an  of  tha 
by  28  H.  6.  3.  pi.  11;  Cro.  Eliz.  355;  andofthisopiaion  was  the  whole  Court.^"<>**'°<'*> 
-Judgment  for  plabtiff.     See  S.  P.  Whelpdale's  case,  6  Rep.  1 19.  and  Cro.  ""»»«•'; 
Jac.  152  ;  W.  Jonea.  393  ;  All.  21  ;  Sty.  60  ;  Skin.  280  ;  Carth.  61  :  I  Stra. 
£03. 

4.   Gaulto^  v.  Chaliner.    1794.  Cited  1  Wms.  Saund.  291.  f  n.   S.  P. 
Wheltoale's  case.  6  Co.  Rep.  119.   Steady.  Mooti.  Cro.  Car.  152.         Otnadar 

Debt  against  two  defendants  upon  a  joint  and  several  bond,  given  by  thfem  i^,  .naril 
and  one  f.  G.,  to  which  they  pleaded  «on  e»t  Jactian.  It  was  proved,  at  the  irmtotnen 
trial,  that  J.  G.  executed  the  bond;  upon   this  evidence,  it  was  objected,  that  ettfae 

A  ramrar;  and  axcRnlian  ifiinat  tha  body  afana  or  favaril  oblinDn,  prodnciDg  na  IC- 
taal  latiafiietion,  will  not  Dparale  u  ■  t>ar  lo  an  action  iiviDat  the  olher;  -Cra.  Jac.  T4;  S 
Co.  86;  2  Hod.  67;  2  Shaw.  491;  S  Eul,  461;  lad  iba  plaintiff  prooaedt  upantolj,  Iba 
atscalor  of  iha  daeeaisd,  ■«  wall  as  tba  lanWai,  concinna  marally  liiibta  it  )■••;  S  Bon 
1I9D;  And,  fram  tbe  caia  of  Dnka  *.  Mitchell,  S  But.  962,  abridged  poal.  til.  Covanant, 
it  may  ba  infurrad  that  ifona  orthrea  obPigan  gne  ■  bill  of  aiehango  Tor  pBrt  onbe  mo- 
aay  aaearad  bj  the  obligatian,  on  which  bill  jadgmant  i*  rasoTad.  >ach  judgment  would  ba 
■0  bar  lo  an  actioa  on  tha  bond  againal  thg  tnrea  aach  hilla,  thoogh  (tatad  lo  hava  bean  gi- 
Mn  far  ibe  piij>msal,  and  in  utiafaclioa  of  tha  debt,  aot  t>aiag  avarrad  to  haTa  baea  accapt- 
•d  in  (atiaTacIion,  nor  to  baTs  prodnced  it  in  Tact. 

iravparate  jadgmenta  be  obttmad  againat  two  aavaral  obligon,  eaa  ia  tha  K.  B:  and  iha 
slber  in  tha  C.  P.  and  the  defsodant  in  tha  former  be  taken  ia  eiacalion  uodar  a  capiat 
»d  latiMfaeieadum,  aadthalandaand  gooda  of  tbe  defendant  in  tha  latter  andar  and  <J^rU 
the  obligor  taken  in  aieailioa  (nay  obtain  hi*  discturg*  un  applieatioi)  to'  tbe  Court,  tha 
aisaalion  andar  tha  c'*g^'  being  doamed  a  utiifaetioii ;  Hob,  2;  Cte.  Jan.  SS8;  2  Bnltl. 
ItT;  Godb.  167;  Hoi.  K«p.  8.  Bot  iTanar  aa  ttepi,  the  jodgtndnt  npon  whicfa  that  pro- 
eaaa  wai  aaed  oat  ba  ravanad,  the  other  obliger  H  b  aaid,  it  not  eaUtlod  lo  raliaf  j  1  Balat 
100;  Roll  Rep,  10. 


■dovGooi^Ic 


408  BOJVD.^Vn/u«  of. 

th«  action  wainol  property  broughl;  that  it  was  neither  upon  a  joint  nor  seve- 
ral  bond.     The  plaintiir  was   nonsuiled;  but   the  nonsuit  was  afterwards  set 
■side,  without  argument,  on  the  ground  that  the  omission  should   have  been 
pleaded  in  abatement. 
X,rf,h,  f  South  v.  TA>,Nr.R.  tt.  T.  I8l6.a  f .  2  tnunl.  254. 

Mma  ml*  Declaration  on  a  replevin  bond,  against  two  oWigors,  stating  that  the  she- 
preiBili  rifT,  according  to  the  form  of  Iho  etalute,  kc.  had  taken  J.  C,  N.  T.,  and  J. 
wh«r«  iwo  S.  as  aurelles,  in  which  said  bond  (he  aaid  N,  T.  end  J.  S.  did  acknowledge 
h'l'o"  "  •'lemaelves  bound,  kc.  The  declaration  then  sei  forth  the  condition,  and  B^ 
•«Sl*™i>'"  ^^9fi^  »  forfeiture.  The  defendant  prayed  oyer,  and  then  pleaded  (hat  it  was 
even'wbera  '">'  ^'^'f  deed,  ttor  the  deed  (^  eiiher  of  ihem\  and  upon  thi:)  issue;  Lord  Elleo- 
tbaomu  borough,  at  the  trial,  thought  that  the  bond,  which  was  set  out  and  proved, 
•"»•  ap  did  not  support  the  issue  of  the  ptaintilT,  and  directed  a  nonsuit.  On  a  motion 
pun  apoD  tQ  ggi  ij  aside,  it  was  urg«d  for  the  plainliT,  that  in  order  to  make  the  omiasion 
tb>  daetira"''  *''^  other  obligor  a  ground  of  nonsuit,  the  defendant  must  expressly  show 
livB,  that  the  third  oblrgnr  scaled  (he  bond,  and  was  yet  alive,  and  that  could  not  ba 

made  to  appear  but  by  a  special  plea.  In  Whelpdale's  case,  5  Rep.  ]  19.  it 
was  resolved,  that  if  two  ore  jointly  liable  on  a  bond,  dihough  neither  of  them 
is  bound  singly,  yet  nfither  of  (hem  can  liay  that  the    bond  ia  not  hia  deed. 

Per  Cur.     The  declaration  is  Hf;;iinsl  two.     U  appears  on  the  face  of  ttio 
record,  that  the  bond  is  executed  ijy  two.      It  aUo  appears,  indeed,   on  the  re- 
cord by  ^eans  of  the  oyer,  ihat  the  bond  is  executed  by  three;  but  bow  does 
that  prove  that  it  is  not  the  daed  of  the  two?     And  if  ii  is  the  deed  of  the  two, 
the  issue  is  supported.     It  would  be  very  odd  that  pi  oof  that  a  bond  was  exe- 
cuted by  three  should  disprove  tha.t  it  was  executed  by  two  of  them. — Bute  ab- 
Bolii;e  to  set  aside  nonsuit. 
1  59S   1    6-  IIoRSBRv.  Tilooa.  M.  T.  1750.  K.B.  Cited  by  Aston,  J.  in5  Burr. 2614. 
C  immented  upon  in  South  v.  Takseb,  2  Taunl,  255. 
Action  against  one  of  two  joint  obligors.     Plea,  non  mI /oe(um.     The  jury 
Batwber*  found  (he  bondto  be  [he  deed  of  both.     A  motion  was  made  in  arrest  of  judg- 
^■'  J"'^  A  "i^nti  because  tlie  non-joinder  appeared  upon  the  face  of  the  declaration,  ond 
Ci VhiT  "'«'  '">>'>  Pa^''^'  ^^^  «*'='*■*'  "'«  ^°"^^  ""^  *^'^  "''*'«■     T'l*'  counsel  for  the 
tbaroblwot  plajnlifi*  admitted  the  correctness  of  this  reasoning,  and  (he  judgment  wasac- 
M  >iira,  apcordingly  arrested. 

pun  spoD  Th»  distinction  between  this  and  the  preceding  case  o(  South  v  Tanner,  is, 
tbB  Taea  of  ([jj^j  j„  Horner  v.  Moor,  it  appeared,  on  the  face  of  the  record,  that  another 
tht  oW»o  J°'°"y  ""'*''  '^  '"'"''  '*■'"'  •''^  defendant,  and  that  both  were  still  living;  fi»r 
tion  maj  ba  had  not  these  facts  been  admitted  by  (he  plainlia''s  pleadings,  it  is  perfectly 
lakan  in  ar  clear  tb>it  the  case  would  have  fallen  within  the  general  principle  that,  in  all 
iMl  of  Jadg  cases  of  a  joint  obligation  if  only  one  party  be  sued,  he  must  plead  the  non- 
maot.  joinder  io  abatement,  ond  cannot  take  (idvantage  of  it  afterwards  upon  anjr 
plea,  or  in  arrest  of  judgment,  or  give  it  in  evidence. 

(F)    As    TO    THR    DKSCRJPTION    OP    THE    OBI.IOF.E. 

"V  I.  LiKflDosT.GooLR.  T-T,  16B0.  K.  B-  3  lev  21.  S.  P.  Lambert  »; 

A^^  Bb*NTHwaitb.  H.  T.  1735.   K.  B.  2  Stra.  945. 

■tntuto  Disbtonbond  by  administrator  of  J.  G.  On  oyer,  the  obligatory  part  of 
whom  I  lie  the  instrument  waa  set  furtb  as  follows — "Know  all  men,  that  I,  P.  G.  do 
obligor  i«  stand  bound  {not  saying  to  whoml  in  ihe  sum,  kc.  and  to  he  pa'd  to  the  said 
ih^"1ltti  J  ti.  the  elder't)  eseculora,  forwhich  payment  (o  he 'made,  I  hind  me,  my 
otiUw'a  "  ^^'^  """^  esecutors  (without  aaying  to  whom.")  On  demurrer  it  was  object- 
namaba  ,  And  if  A.  aehnowledgai  hifnselfio  ba  indabted  lo  B.  iniho  «nm  of  lOi.  to  ba  paid  on 

omlladia  aipa^tddaj,  RDdbindaliioimlf  and  hu  heira  in  thanma  hand  in  201.  but  dag«  nol  man- 
tbg  preoad  ^^^^  ^^  ^^^^  ^^  .^  homA,  yal  iha  olili^alion  »  valid,  for  il  aball  be  inlendad  that  he  ia 
iDg  put  ul  ^^^^j  ^^  „  ,g  ^j,^^  I,,  achuowlediad  bi>rora  tba  101.  lo  be  due:  Franklin  v.  Turner.  1 
tha  IMWB  n^i,  f^^^  ,^g_  ]f  ^_  ,n„„  i„,„  B  bond  lo  B,  which  he  daiitara  tn  C.  to  ihe  na,  ofB. 
™*  thiugh  thii,  immedialalj  upon  iha  eiecution  and  delivery   lo  C,  beiomea  the  deed  of  A., 

lelif,  afiar  iiii  prewDiad  to  B.  lie  (u  ha  oiay)  disagrees  to  il  inpaii,  hy  aBch  rernnllba 
obligatioD  loiea  it*  forea;  Taw'i  oue,  D;er,  167.  a.;  Roll.  Abr.  UB;  8.  C.  citad  1  Balk- 
SOl  8B0  26S;  B  C«.  1196. 

^'h«ra  A.  bind*  hinualf  in  a  tva  to  B.  iclnendum,  t«  C.  to  tha  qm  af  B. 
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ed  for  the  dereodant,  tbat  (his  was  no  obligation  to  J.  G.  as  described  io  the 
dvclaration,  for  the  money  is  J.  G.  the  elder's  executors,  so  that  if  the  defend- 
■Bt  b«  bound  at  aU,  hs  is  bound  to  the  execulois  of  J.  G. ;  and  then  the  plain-  [  591  ] 
tiS'being  his  executor,  should  have  sued  in  his  own  name,  and  not  as  executor, 
upon  an  obi  gallon  made  lo  his  testator.  But  the  whole  Court  held  that  the 
judgment  ought  to  be  given  for  the  plaintitT,  for  an  obligation  cannot  be  made 
to  execute rs  in  the  life  of  the  testator,  because  he  cannot  have  an  exECulor 
during  his  life  time.  And  this  obligation  was  sealed  and  delivered  to  the  tes- 
tator, and  it  simtl  not  be  voiJ  if  by  any  means  it  can  be  made  good. — Judg- 
ment for  plaintiff. 

2.  Bishop  V.  Morgan.  H  T.  1709.  K.  B.  11  Mod.  Rep.  275.  An"!  ii  '« 

Actionapoaabond;af>er  oyer,  the  defendant  demurred,  assigning  for  caune '"""^  '' 
(hat  the  instrument  was  void,  it  being  neverinl  'imictrti,  he.  me  J.  S.  ttneri  e/jornB^mB  of 
jtrniler  obligari  Riekardo,    S^c.  solnend'  etiUtn   RUhardo  Biahop.     The  Court  (he  eblina 
held  the  bond  good,  and  gave  judgment  for  the  plaintiff'.  be  oaiitiad. 

See  3  Lev.  21;  2  Stra.  945. 

(G)    As    TO    THE    PENAITT.* 

I.  Thompson  v,  Huxt.  T.  T.  IG92.  K'  B.  3  T.*v368. 

Debt  on  a  bond  against  an   executor;  defendant   pleadrd   an  outstanding  Aflar  torfn 
judgment  obtained  against  him  on  anolher  obligation  made  bv  the  executor,  J""*  "J.    ' 
and  that  he  had  no  assets  ullra;  the  plnnlilT  replied  that  the  latter  bond  was  pp„^\,'y  ^ 
fbrSOOt.  but   conditioned  to  pay  only    iOOI.  and  that  the  defendant  had  assets ,ii'e  legal 
to  pay  the  plaintiT;  the  defendant  rejoined  that  he  had  not  aaseln  ultrn  to  satis-  debt.t 
fy  the  leaseraum,  and  ought  not  lo  have  made  the  penally  in  Ihejudgment  par-    [  598  ] 
ce!  of  the  is^ae.      For  if  he  had  assets  ultra  the  sum  nnmed  in  the  condition, 
he  ought  to  pay  them  to  the  plalntilT.      Eut  it  was  ansnercd,  and  resolved  by 
the  whole  Court,  that  the    rejoinder  whs   good,  for  the   pRndty  n-as  (he  leiral 
debt   till   the  bond   is   satisfied,   under  which  an  cx(?cutor  may  defend   hinisolf 
i^ainst  other  actions;  for  although  in  equity  and  conscience  Ihe  lesser  sum  il 
only  due,  yet  as  the  plaintiff  perhaps  would  not  accept  the  lesser  eum  in  satis* 
faction  of  (he  judgment  without  a  suit  in  equity,  the  penalty  must  be  deemed 
the  legal  debt. 

JVofe. — This  case  was  before  the  statute  of  Anne. 
S.     The   B*nk  of  Efoi.AKD  v.  Monmce.    H.  T.  1735.  K.  B,  Ca.  Temp, 

Hard.  219;  S.  C.  2  Stra.  1002;  S.  C.  not  S-  P,  id.  lO-JB;  2   Pamard.  K. 

B.  183;  id.  374-  S'  C.  but  not  S.  P.  Tri.  at  Nisi  Prius,  131 ;  S.  C.  2  Keb. 

166.  pi.  139;  S.  C.  And.  1 10. 

to  C.  ba  pftjmeDt  lo  B.  and  an  nction  apon  it  man  ba  broagU  b;  B.  aad  aot  bj  C;  Sid 
138;  Veal.  34;  we  pott  div.  .\uignment  or  Bonda. 

*  The  ID  m  inserted  la  Ihe  Ijand  aa  a  peaaily  to  secure  Ihe  psrrarmnnce  or  the  Foodition  if 
generally  double  (be  amonnl  of  the  Bum  intended  Id  be  aeented  by  the  intlronienl;  and  ai 
il  ia  coaa'tdered  te  be  a  eompensitton  for  the  brench  of  the  contracl,  the  renerTatien  of  ■ 
grealer  aen  ia  allowed,  and  it  is  nol  uaaridua  wiibin  Ibe  ilalDta  of  Anne,  hecaaae  it  i>  ia 
Um  pevrer  of  Iha  borrower  lo  a  -old  iho  pjymenl  of  tba  money  reserved  ai  a  penally,  by 
ptyiog  the  priecipal  at  Ihg  day  nppointpd;  6  Co.  6»;  Cro.  Jan.  609. 

t  And  tberafore.  on  the  furfelMire  ofa  bond,  or  on  ila  becoming  aingle.  the  whnle  penal- 
ty waa  formerly  /BEOvernble  nl  law;  but  the  coarta  of  oqnlty  ot  an  early  period.  JnlerpoMit     ■ 

eeive,  via.  bit  principal,  interest  and  eipensen,  in  onse  Ihe  forfeilura  accmad  by  non-pay. 
laent  of  msney  borrowed,  or  the  aclnal  daniagei  lualained  by  llie  Don- performance  of 
other  eondiliona.  And  a  aimilar  practice  hating  gradanlly  obtained  a  fooling  in  the  conrla 
of  lair,  by  the  Bill.  4  fc  6  Anne,  c.  16.  il  waaenncled,  ihal  in  caaa  ofa  bond  conditioned 
for  Ihe  payment  of  money,  the  payment  Jr  lender  of  the  principle  »om  due,  w]|h  intsreat 
and  coals,  even  ihongh  the  bond  bcforfBited,  andaairil  be  commenced  thereon,  shall  be  a 
utiafaciioa  and  diicharge;  aee  pnat  div.  '■  Slaying  proceeding*;"  and  w'hea  iha  eondilioa 
it  for  the  performance  of  any  covetianta  or  agreemanls.  ia  any  indentare,  deed  ornriting 
eoutained,  breaches  mn*t  be  aaiiigned  and  ibe  real  dumagea  naaasaed  by  a  jary  aee  post  lit 
Baggeslioii  of  Breachea  nnder  8  k  9  W.  8  c.  11  a,  8.  Id  conaaqnence  of  these  IteneGuial 
•aactmeata,  the  alat.  8  ti  6  Wni,  being  compr.lsory  npoo  Ibe  plaiatiflT,  ibare  are  bal  Tew 
iMUacM  where  tha  whole  of  the  amonot  of  the  penally  can  be  recovered,  aad  (be  prae-  - 
ties  of  obtaiaing  reliif  by  Iha  cirenilooi  aioda  ofapplyiag  (a  a  eaait  ofeqaity  ii  aow  le*- 
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And  u  «j«  The  defanduit  frfeaded,  u  executrix,  outstuiding  bonds,  givfln  by  ber  lu- 
""^  bf  '^'^^^i  ^*  *''7"  °'^  payment  of  the  suim  mentboed  in  the  coDditiona  of  which 
failed  in  ^'c^  past,  ead  aleo  pleaded  other  bonds,  in  which  the  days  of  payment  bid 
■trniDBUt  not  arrived.  A  special  verdict  waa  found;  and  efler  argument.  Lord  Hard- 
may  reiaiD  wicke  delivered  the  judgment  of  the  Court,  in  effect  as  follows. 
■sMUeqDsl  Upoa  this  special  verdict  two  points  have  been  made;  first,  whether  upon 
to  ihe  a  ^g  pleadings  in  this  record,  and  the  matter  found  by  the  verdict,  the  penalliei 
(be  imimI  "^  ^  bonds,  whereof  the  days  of  payracDl  are  past,  or  only  the  atims  men* 
,^  >  tioned  in  the  conditions,  ought  in  a  court  of  common  law  to  ba  considered  at 

liens  on  the  assets.  Secondly,  if  in  these  respects  there  be  any  difference  be- 
tween these  bonds,  whereof  the  days  of  payment  are  paal,  andthe  bond  the 
days  of  tvro  paytneDts  not  being  come  at  the  time  of  the  plea.  As  to  the  fir>t 
point,  nothing  is  more  certain  than  that,  if  there  be  a  bond  with  a  penalty, 
when  the  day  appointed  for  payment  by  the  condition  is  pttssed,  the  penally  ii 
the  debt  at  law,  and  relief  can  be  only  bad  in  a  court  of  equity;  and  Ibere- 
fere  the  defendant  might  have  pleaded  so  as  to  have  had  the  full  penalties  al- 
lowed her  as  charged  upon  the  assets^  but  she  having  in  ber  plea  set  forth  the 
real  sums  due,  and  havinK  ''y  special  averment  tied  herself  up  to  them,  it  has 
been  insisted  on  by  the  plainliff's  counsel,  thai  no  more  ought  to  be  allowed 
bar  to  cover  asseli  than  those  less  sums  which  she  has  shown  were  payable  by 
the  GondAiona;  but  we  are  all  of  opinion,  that  is,  my  brothers  Page,  Frobyn, 
sod  myself,  that  the  penalties  of  bonds  whereof  the  days  of  payment  are  past, 
onght  to  be  considered  as  the  debts  due  at  law,  so  as  to  cover  aasets. 

As  tothe  secondpoint,  weare  ofopinionthat  the  defendant  can  he'allowed 
no  more  than  is  due  in  equity  and  conscience,  upon  the  bonds,  according  to 
which  the  days  of  payment  are  to  come.  The  question  is  whether  ifabond 
be  pleaded  with  a  penalty  conditioned  to  pay  a  less  sum  at  a  day  (o  come  af- 
lej  the  plea,  whether  it  shall  be  allowed  to  cover  assets  to  the  amount  of  the 
penalty.  Itjinust  be  allowed  that  such  a  bond  is  pleadable,  so  is  Cro,  Cir. 
I  [  £99  ]  363.  and  1  Bol.  Ab.  925.  pi.  2;  but  then  it  will  cover  assets  no  further  than 
the  amount  of  the  sum  payable  in  conscience;  for  the  bond  not  being  payable, 
nothing  is  due  at  the  time  of  the  plea,  and  it  would  be  absurd  to  let  ihe'execu* 
lor  cover  assets  for  a  debt  which  cannot  be  recovered  against  him;  and  this  ia 
proved  by  way  of  pleading  in  such  cases;  so  in  Cro,  £liz.  3I5.  the  deTeodaal 
avers  that  he  has  no  assets  ultra  the  money  due  by  the  condition,  and  not  «t 
fm  the  penalty;  so  in  Leman  and  Fooke,  S  Lev.  57;  judgment  given  for  lbs 
defendant,  because  plaintiff  in  bis  replication  did  not  say  that  the  defendant  bad 
assets  uiira  what  would  pay  the  money  in  the  condition,  which  directly  admits, 
that  ifthe  replication  had  averred  assets  in  the  defendant's  hand  vUra  to  pay 
'the  less  sum,  it  would  hMve  been  good;  if  we  consider,  too,  how  this  differs 
Irom  a  forfeited  bond  in  the  reason  of  the  thing,  this  hood  the  eaeculor  may 
pay,  by  paying  the  less  sum  when  the  day  comes,  Ibr  she  has  admilled  assets 
in  this  case  by  pleading  it,  so  is  1  Salk.  198.  and3l3.  and  if  she  has  assets,  it 
IS  her  duty  to  pay  it;  and  if  she  does  not,  but  lets  the  interest  run  upon  it,  hav- 
ing assets,  (hat  will  be  a  devaitavil;  so  is  1  Vent.  198;  2  Lev.  39.  It  difFbn 
And  if  •'s"  f'"™  ■  forfeited  bond  in  this,  that  the  plaint  iff"  could  not  reply  perfravdtm, 
th«r«  be  ■  for  it  nas  wot  fraud  in  ber  not  to  pay  a  bond  which  was  not  due. 
Matraeiot  Palprt  v.  Flees.    M.  T.  1663.  Sid.  270;  S.  C.  1  Keb.  776. 

covaoaDtto  This  was  an  action  upon  an  agreement  to  enter  into  certain  covenants,  and 
j"""'"'  to  execute  abend  for  the  performance  of  covenants;  itwaaalleged,  as  abreach 
tSTpaj^  of  the  contract,  that  he  did  not  enter  into  bond,  &.c.  and  a  verdict  for  the  plain- 
meniofa'  t>B-  On  a  motion  in  arrest  of  Judgment,  it  was  submitted  that  the  latter  part 
cartaia  mdid  of  the  agreement  was  uncertain  and  void,  because  it  was  not  expressed  ia 
of  moasy,  what  sum  the  bond  sbonld  he  executed. 
-    wilhost  ita 

ting  in  wbit  *  Bat  it  ia  otars  eorrset,  in  piMdinf ,  to  Hats  the  ran  raally  dae;  sod  if  tba  bond  ba  ■«! 
mm  tha  o  forfailed,  laeh  lain  anlj  can  ba  plaaded;  6  T.  R.  SOS;  poat,  liL  Eiecatar  and  adminir 
blicatioa  IrsMr.  And  iftha  panally  be  pleaded,  the  plualitf  may  reply  the  nn  rsollj  daa  for  liia- 
ahali  ba,  ItaifMl  oiidinlaraat,  wbioh  he  mij  aver  Iba  oblifoa  is  rsedy  U  rscelTa.  and  that  lbs  Had 
^sll  be  re  ia  kept  oa  foot  by  fnnd. 
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SedPer  Windham,  J,  The  sam  on  thebond  must  be  the  ralueof  theagTee-e*1>t«4  bj 
nMnt.  ""  "'"• 

El  per  Cur.     Vou  ihall  have  enterea  mlo  the  bond,  though  tbo  sum  was  ^„*'^d'"°* 
never  BO  small,  and  why  did  not  you  tender  such  a  one?     See  5  Co.  77.  b.    """^ 
78.  n. 

4.  Anox.  T.  T.  1774,  K.  B.  Loflt.  655. 

This  was  a  motion  in  an  action  upon  a  bond  to  stay  proceedings  upon  ptty-And  in 
ment  of  debt  andcosls       The  action  was  brought  by  the  trustees  of  a  charity  looia  una 
instituted  Tor  the  purpose  of  advancing  money  to  put  out  apprentices  to  small  the  pemlij 
trades;  ti.  per  cetU.  to  be  paid  for  the  loan  for  the  first  year,  and  2/.  per  cenl.  "■?  bo  tha 
the  following,  °°^J  '"'■ 

Per  Lord  Mamfield.  Though  in  common  instances  the  debt  is  the  aubslance  "h^",^  \„ 
and  real  demand,  and  the  penalty  only  the  security  and  shadow,  yet  here  this  be  TeeoTsr 
being  a  regulation  to  secure  the  fund  to  a  public  charity,  lending  money  on  ed. 
very  kind  and  beneficial  terms,  for  Ibe  encouragement  of  industry  and  advan- 
cement of  yo6ng  persons  in  trade,  and  by  the  smallnesa  of  the  interest,  and 
possibility  of  losses,  the  fund  being  likely  in  its  nature  to  fail,  where  it  not  for 
the  incidental  aid  of  the  penalties,  the  penalties  themselves  are  mibstance,  and    [  600  ] 
DOt  form.     And  a  forfeiture  of  Ibe  bond  snbjected  to  the  penalties,  and  not  to 
payment  of  the  mere  sum  only,  because  there  are  special  conditions,  by  which 
they  received  a  special  benefit. 

(H)    As  TO  TBB  INSERTION  OF  TUl  WORns  BBIRS,  EXECUTOSK,  AMD  IDMIHIBTRA- 
TOXS. 

I.  BiKBZR  V.  Fox.  M.  T.  1669. 2  Saund.  LW.  S.  P.  Hdht  v.  Swaw.  E.  T. 
1664.  K.  B.  1  Lev.  165;  S.  C.  I  Sid.  348. 

Declaration  in  oMumpn/  statinjf  that  (he  father  of  the  defendant  became  '^"  bair  is 
tMKind  to  the  plaintiff  by  bond,  with  a  penalty  conditioned  for  the  payment  of  """J?  '"'■'• 
money  at  a  day  past,  and  which  was  not  paid,  and  afterwards  the  Ihther  died ;  prg^u*^, 
•ndlhepUintiff  intending  to  sue  the  defendant  as  son  and  heic  on  the  bond,  mtiin  tb* 
the  defendant,  in  consideration  of  forbearance,  promised  to  pay  the  plaintiff  bond.* 
the  debt,  after  non  atgumpiil  pleaded,  and  verdict  for  the  plaintiff,  a  motion 
was  made  in  arrest  of  judgment,  on  the  ground  that  there  was  not  m  considers-  Wbera  ai* 
tion;  for  it  did  not  uppear  that  the  defendant's  ancestor  bad  bound  himself  and  '"'■"^  "'^ 
his  heirs;  and  if  the  heir  was  not  bound  expressly  by  name,  he  was  not  bound  'h^'^i^',  of 
at  all. — Judgment  arrested. — See  Dyke  v.  Sweeting  Wiles,  585.  tha  i«ib 

BAasBft  Avo  oTHBKs  V,  Parker.  T.  T.  1786.  K.  B.  1  T.  R.  287.  lor,  it  wu 

In  an  action  by  the  executor  of  the  obligee  of  a  bond,  the  declaration  after  bolden  thit 
craving  oyer  of  the  condition,  which  (reciting  that  C.  P.  the  testator  bad  taken  ''"7  "f ' 
and  employed  J.  H.  as  a  servant  in  the  nature  of  a  clerk  to  him  the  said  E.  P.  ""J  "V!!!* 
and  likewise  as  his  book-keeper  and  accountant,  and  in  such  other  business  as  g^  gf , 
the  said  £.  P.  should  think  fil  to  employ  him  about)  stipulated,  that  if  the  said  bond  giTan 
J.  H.  shouldanddid,  from  time  to  time,  make  and  deliver  true  accounts  to  the  to  ibe  da 
•     •  And,  therefara,  in  Croiaennj  ▼.  Honnr,  in  CtuBearj,  1  Van.  160.  whara  >  bill  wu  ""«>  "' 
bnnflit   bj  tha  obligee  on  a  bond  ■gainit  tbe  hair  of  an  obl^or,  allaging  that  be,  having        aiaea 
SHeU  b;  daHADt,  ought  to  lalisfy  the  bond,  ibe  defeiidaDl  damarrn],-  becanialhe  plaiiitis''!'^' ^"^ 
had  not  aiiireailj  alleged  that  (Ae  heir  mat  froum'  in  the  bond,  and  tbe  demnrrer  waj  al-  '['"'/r  \^ 
lowed;  B«aal»  1  Vea.   219.     Bot,  ifan  anceitor  bind  himaelf  and  hia  bein,  it  will  be  a  "l"^''"? 
lien  on  hi*  hein,  who,  in  doTaalt  of  personal  aetata,  will  be  bonod  1o  diacbarga  the  obliga-  ■'^  a  dark 
lion,  provided  he  haa  anfficiaat  res!  aiuta  of  the  obligor  by  deaeent.      A  bead  n  collateral,  "'  '"y.* 
not  a  direnl  chRrgs  on  the  land;  and,    properly  apeaking,    it  is  not  aa  ncwnbrance  on  the  l*'!!     -"' 
really,  for  it  daea  not  follow  tha  land  like  a  rKagnimnce  and  a  joddoient;  and  even  if  the  "''  ''"'''•" 
heir  at  hiw  aticna  the  land,  the  oblisee  in  the  bond  by  which  tbe  heir  b  bound,  cas  have  '°°  d<»slt 
hie  remedy  onlv  againal  Ihe  penon  of  the  heir  to  the  inKiant  sfthavalBe  of  ibe  land;  ttal.  ■'■■■<■■  . 
I  W.  &M.  c.  M.  ■   5;  for  ha  canaol  follow  it  when  in  the  poBwuiooof  a  bona  fide  pnr-*''/B 
ehaaar,-  Bol.  N.  P.  17B.  mfiiioqoenl 

t   But  in  general  an  eieentor  or  adminialralor  ia  enlilled  to  Ibe  fnll  bonefil  of  an  obliga- '^'?' """^ 
lisn    made  lo  Ihadecoased.  though  not  named;  and  il  wu  admilted,  in  Barlisr  T.  Parker  °''*'** 
(tipra,  that  they  might  have  aned  the  defendanl  ifihe  defaall  bad  bean  prior  lo  Iha  death/''"'' 
and  il  id  a  wall  eatabliahad  rale,   thai  eiecnlora  ao  aompletely  repraaeDl  ihe  person  of  Ihe 
lealator,    thai    if  a   man   enter  into  a    bond,  hia  exeoaton  are  bonnd,  thoni;b  they  are  not 
mantioDed  in  any  pan  of  tha  inatramant;  1  lul.  392;  2  Rol.  \*B.  I.  GO;  Dy.  S8.  a;ak«p. 
Touchai.  869;  aad  tb*  aame  role  obtaina  aa  lo  an  admiaittrator;  t  Kol.  149. 1.  06. 
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[  601  ]  said  E.  P.  his  executors  or  admiDtatratora,  and  likewise  pay  and  deliver  to  tbe 
said  E.  P.  faie  executor*  or  admiDislralors,  all  such  ium  or  sums  of  money, 
bills,  &c.  SB  should  come  to  the  hands  of  the  ssid  J.  H.  ofor  belongii^  to  the 
said  E  P.  his  executors,  Hdministrators,  kc.  then  the  bond  should  l;e  void. 
To  this  deel:irn[ion  (he  defendant  pleaded  performance  generally,  and  the 
plnjntir replied  that  E  P.  made  h in  will  and  devised  to  the  plainlill,  their  beirs, 
^c.  divera  rcnl  estates,  and  also  (lie  residue  of  his  personal  estate,  tn  tryst, 
amongst  other  thinRS,  that  they  should  carry  on  certain  trades  and  businesses, 
in  which  the  said  E,  P.  was  ihcn  concerned,  or  such  other  trades  and  busi- 
nesses as  might  appear  lo  them  advantageous  to  the  family  of  C.  P.,  and 
upon  such  other  trusts  as  in  the  said  will  was  ncntionod;  that  C.  P.  died,  and 
thai  the  plaintiiFs  duly  proved  the  will,  and  took  upon  them^^elves  the  execu- 
tion thereof,  and  in  persuance  of  the  said  will,  continually  carried  on  the 
trades  and  business  therein  mentioned;  flint  J.  H  '  at  the  time  of  the  makiiig 
the  said  writing  obligatory  and  continually,  from  thence  until  and  at  the  denth 
of  the  said  E.  P.  was  employed  by  the  said  £.  P.  as  a  servant,  in  the  nature 
of  a  clerk,  and  as  their  book-keeper  and  accountant  in  the  said  trades  and 
businesses  so  carried  on  by  them  in  pursuance  of  the  said  will,  and  wad  sot 
from  the  time  of  the  making  the  said  writing  obligatory  until  such  «  day  ever 
di.-<miBsed  from  the  said  service,  and  employment ;  and  tbeo  assigned  for 
breach  that  J.  H.  afieF  the  death  of  E.  P.  whilst  he  was  in  the  service  aod 
Bmplo)-ment  of  the  plnintitTas  aforesaid,  ner;lectcd  to  account  kc.  To  nhicfa 
the  defendant  rejuined,  that  after  the  death  of  £.  P.  the  said  J.  H  accounted 
with  the  plaintilTa  of  and  concerning  all  and  every  sum  ol  money,  &c.  wbicb 
had  come  to  his  hands  belonging  to  E.  P.  to  his  said  executors,  and  upon  such 
account  the  said  J.  II.  was  ^>und  to  be  in  arrear  to  the  plaintiRs  as  ezecntor«, 
in  a  certain  sum  of  monev,  which  he  the  said  J.  H.  then  and  there  paid  and 
discharged  to  the  pluinlina,  and  that  afler  the  death  of  E.  P.  and  after  the 
plaint ifis  had  taken  upon  themseh-es  the  c.Tecution  of  the  said  will, «  new 
agreement  was  made  between  the  plaiotirs  and  J,  H,  (stating  it,  which  ap- 
peared lo  bo  differejit  from  the  former  in  several  particulars)  in  pursuance  of 
which  new  agreement.  J.  H.  was  employed  by  the  plaintifTs,  and  that  the 
money  not  accounted  for  was  money  which  accrued  lo  the  plainti/Tfl  after  the 
death  of  the  said  E.  P  And  afler  the  said  accounting  of  the  said  J.  H. 
with  the  plaintil'a  as  executors,  as  afnrcBaid,  and  after  and  in  pursuance  of 
the  employment  of  the  said  J.  H.  under  the  said  agreement.  To  this  rejoin- 
der there  was  a  general  demurrer,  and  allcr  argument  the  CouK  gave  judg- 
ment for  the  defendant;  because  the  service  in  contemplation  of  the  parties 
to  the  bond,  was  the  service  to  the  testator  The  bond  was  given  that  tbs 
clerk  should  be  faithful  to  him,  and  should  pay  all  the  money  received  on  his 
account  to  him  or  to  his  executors;  for  money  might  be  ia  bis  bands  at  the 
time  of  the  testator's  death,  for  which  he  could  only  account  to  the  executors. 
And  the  Court  relied  oo  the  case  of  Arlington  v  T^erricke,  3  Saund.  41 1,  as 
an  express  auihurity. 

(1)    As  TO  THE  DATE. 

The  date  ia  not  an  essential  part  of  the  bond,  the  day  of  delivery  beinctbe 
lime  of  its  first  becoming  operative;  see  Cro.  Eliz.  773;  3  Lev.  348;  I  Salk. 
L  602  ]  J4I;  I  Brownl.  lOi;  1  Lev.  196;  5  Mod.  262;  3  Keb.  332;  2  Co.  4;  6 
Mod.  244:  2  Lord  Raym.  1078;  and  it  may  be  shown,  without  prejudice  to 
the  instrument,  that  it  whs  executed  at  a  difTerent  time  from  that  which  it  pur- 
ports to  bear  date ;  see  4  East.  477 ;  and  even  when  delivered  before  tlie  dale 
it  runs  from  the  delivery. 

(J)  As  TO  THE  aiGYtwa. 
SlgninB  U  Ceomwell  V.  Gru.sden.  E.  T.  1798.  K.  B.  2  Salk.462. 

""i  '"uT         '*"'  ^"''-     '^''^  variance  in  the  name  signed,  and  the  name  in  the  obtiga- 

..  .f    *f   tion,  ia  not  material,  because  subscribing  is  no  essential  part  of  the  bond, 
s  bimd.  See  2  Cro.  Lliz.  642;  and  Gould  v.  Barnes,  post. 

■    (C)   As  TO  THB  BtALING.* 
•  ThU  i«  an  indiipeiuiblB  reinisita;  at*  Dvar  19  •;  Cro.  Flii.  STl;  Cro.  Jie,  120;  S 
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1.  Adam  v.  Kerr  M.  T.  1798.  C.  P.  1  B  8t  P.  360. 

On  oyer  of  a  bond  made  in  Jnmaica,  which  the  plaintifi  had  descrtbGd  in  T<  Ii"  b'M 
his  declaration  as  sealed,  it  appeared  that  no  seal  had  been  affixed,  but  that  a  <ioa^tei 
marlc  bad  been  made  with  a  pen  in  place  of  the  seal.     Evidence  was  admitted  ^,"g^'.  * 
to  show  that  bonds  were  u^ubH^  executed  in  that  manner  in  Jamaica,    "The  g^i^^iinta 
pleintifT  had   a  verdict,  and  on  a  motion  for  a  rule  wii  for  setting  it  aside,  far  the  ««at 
•he   Court  intimated  that  the  admission  of  this  evidence  alTorded  eufficientof  ■  bortda 
grounds  for  f^ranting  the  rufe,  but  recommended  the  the  defendant  to  allow  the  ""^  ^*^ 
plaintiff  to  take  judgment  without  coata,  which  was  acceeded  to,  and  the  point  *  ^?'  ** 
was  nol  decided.  '"'* 

2.  BiLL  V.  DussTERviLLB.  T.  T.  1791.  K.  B.  4  T.  R.  313.  xh.  m^I 

On  the  general  issue  pleaded  to  a  bill  of  sale,  it  appeared  that  tbo  defeo-iDg  ofa 
dants  were  partners  in  the  transaction,  and  that  one  on!/ had  executed  theJ<>i<"^ad 
the  transfer,  but  that  the  other  defendant  was  present  dunng  such  execution"'^  one  of 
and  sanctioned  the  act  of  his  co-partnera.     On  a  verdict  passing  for  the  plain-  ^^^  '^gj . 
liff,  a  rule  nui  for  a  new  trial  was  obtained,  and  the  defendant's  counsel  insist- the  pr« 
ed,  that  independently  of  the  presence  of  both  parties,  it  was  essential  to  awDceiod  ; 
valid  execution,  that  the  seal  should  ba   placed  on  the  wax  b^  each,  or  as  ^■■'i  ■'■• 
many  times  asthere  were  parties  to  the  deed.     But  the  Court  disallawed  the  "'"^'f"  ^^ 
objection,  considering  that  the  presence  of  the  defendant,  who  did  not  execute  -  ^jq,iuL' 
was  sufficient  to  show  an  acknowledgement  and  adoption  of  llio  deed  an  his  - 

part. — Rule  disch         '      "     '"   '  -  m  »»  —    -  ». 

Fap.  330;  Holt.] 

The  delivery  being  merely  indicative  ofthe  obligor's  intention  to  adopt  the  No  parti 
bond  as  his  deed,  it  is  settled  that  if  such  design  can  be  shown  by  circumstan-la'/oriii  of 
ces,  the  bond  will  be  obligatory  on  the  parly,  without  any  formal  act  or  verbal ''"'"''fJ.  " 
declaration  that  the  party  inlen'ds  lo  deliver;  Co.  Litl.  3G.  a  ;  2  Rol.  24.  b.SS.  ^°^  jj" 
45,      Hence,  if  the  obligor  take  up  a  bond  placed,  or  thrown  on  a  table,  with ,),,  „^y 
intent  to  deliver,  it  will  constitute  a  valid  delivery;  Owen.  95;  Cro.  Eliz.  122;  inltnd  it 
I  Leon.  140;  4  Inst.  136.  a.  iluill  •[» 

2.  Kelme  v.  Goulstos.  M.  T.  1G63.  K.  B.  1  Lev.  140.  -    "'*^" '^ 

^s«mp»il,  in  consideration  that  the  plaintifT  would  put  a  child  to  school,  the        ' 
defendant  would  pay  for  her  board  ^or  a  year.     And  that  he  put  out  his  dttugh-  b„[  „g|,  -^ 
ter  for  three  quarters  of  a  year,  which  came  to  10',  and  that  the  defendant  had  mqi  mnit 
not  paid.     Afler  verdict  for  the  plaintiff,  it  was  moved  in  arrest  of  judgment,  be  proved, 
that  (he  consideralinn  ia  not  performed;  for  when  he  promised  to  pay   for  a 
year,  it  ought  to  be  intended  that  they  should  put  her  out  to  school  for  a  year, 
otherwise  the  plainlitf  might  put  her  out  for  a  week  only,  and  yet  oblige  the 
plainlilTto  pay  for  a  year.     Per  Cur.     It  may  be  iotended  that  he  put  her  t« 
•chool,  and  underto<Jt  to  pay  for  a  year  or   less,  according  to  the  time  aha 
stayed. — Judgment  for  pIsiDtlfT.    '  See  Owen.  95. 

S.  TiLBQT  V,  HoDso.v.  M.  T.    1816.  C.  P.  7  Taunt.  251;  S.  C.  2  Marsh. 
527. 

A  question  arose  in  this  case  as  t»the  finding  by  the  jury  of  the  proper  de-A"^  'fi* 
livery  of  a  bond.  The  attesting  witness,  who  was  sister  of  the  defendant,  hav- "PI*"' '• 
ing  denied  the  execution  of  it  in  her  presence,  and  doubted  whether  (he  bond  ,j_„gj  ^_ 
was  sealed  when  she  attested  it,  the  defendant  endeavoured  to  show,  by  the  the  eblinr, 
evidence  of  her  son,  the  co-obligor,  but  whom  the  plaintifT  had  released,  that  md  hw  on 
she  had  not  delivered  the  bond.  This  witness  stated  that  the  bond  was  not  it  *  seal,  ii 
read  over  to  the  defendant,  that  he  thought  she  was  .ignorant  of  the  nature  of '"'?  ^"  P" 
the  instrument;  and  that  positively  it  was  not  delivered;  but  be  Bdmitted  that  ^^'^Jl^l^ 
he  believed  the  bond  to  have  been  sealed.  r»Dlar]v 

Per  Cur.     This  was  clearly  a  question  for  the  jury;  for  the  words  "signed,  detiTsrad. 
saaled,  and  delivered,"  being  on  the  instrument,  it  was  for  ihem  to  determine 
whether  they  could  infer  from  the  evidence,  that  all  the  formalities  which  the 

Co.  5;   1  Vent.  TO  1  3  Lav.  34;  1  Salk.  Ill;  E  Hod.  306.   ihetefora,  if  the  aesl  of  ihe  ob. 
liior  be  removed,  tbe  bond  U  vacftled  ii  Id  ihal  pari;;  Collins  v.  Prouer,  1  B.  fc  C.  683; 

lEritT      ■ 
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And  U  mty  i^^  require!  wot«  complied  with. 

ed  aitliB"  ^-  ■^  ''*"'^  """y  ''^  executed  by  aoy  person  on  behalf  of  the  obligor,  provided 
bj  the  obli  **)ch  perMD  be  dulj  BUthoriaed  by  deed,  or  the  obligor  Bubse<]ueDtly  recogniM 
gor  or  hi*  the  Bgeots'  net,  aod  it  may  be  delivered  to  anv  other  peraoa  u  well  u  the  ob- 
■niboiLzed  ligoe;  FerL.  Fait.  137^  Com.  Dig.  Fait.  A.  3. 

[    604    ]  (M)    As  TO  THE  WITNESSES. 

'€"'  1^  Sholteh  t.  Frierd.  T.  T.  2  W.  &  M.  K.  B.  Carth.  142. 

tbsobligM,  p^|.  i^Qit^  Q  j_  It  ^^  „(^  neceasary  ia  aoy  case  at  conunoD  law.  (bat  a 
■  >tiaac«r  •  pro**'  *>'  matter  of  fact  should  be  made  by  more  than  one  witaesaj  for  a  single 
providKl  teetimony  of  one  credible  witnens  is  rufficieut  to  prove  any  fact;  the  aulhoriliei 
tha  intani  cited  by  Sir  Edward  Coke,  Co.  Lit-  6  h.  in  support  of  his  opinion  to  the  coq- 
ihatitthalltrary,  ara  not  adequate  to  that  end.     See  4  Rep.  201;  F.  N.  B.  9T.  B. 

S»''b"«  "•  RELATIVE  TO  THE  STAMP. 

SlMiMU  (A)  Amount  oF.J 

bliihed.  I,  Attvek  r.  AtscoMBK.  M.  T.  1813.  K.  B.2M.  SfS.  88. 

OaeaiiMt  Thta  waa  aa  action  upon  a  bond  conditioned  for  the  payment  ot  17301.  by 
'."I^^V*"  four  quarterly  paytnenta  of  the  yearly  rent  of  8S5I.  from  the  rales  ariaing 

,gl_i  *  Tbfl  d«ipi  of  delivarj  being  an  ahsolata  Innirflr  of  the  povraror  lif  ht  e«nr*rr«4  bj  lb* 

deed,  a  daliverj  to  aitrtoger  will  produce  tha  niaal  elTeel;  2  Boll.  2  I  42;  evei  allbonjli 
,  .  ,  it  waa  inteodad  not  to  bava  oparatioa  till  aner  s  condiiloD  wu  perfarmed;  2  ibid.  2S.  1 
Abondcongg.  j  j^^  jg^.  Bat  where  ■  atraDger  raeeivea  a  bond  ai  an  escrow,  the  pacnliat  nalnra 
^orthat  mode  of  delireTT.prevanU  tha  application  of  the  genenl  rule  j  Co  Lit.  86  a,  1  Kol 
•^W         28.1.  SS.  '   "^  '^^  6  .  . 

M  aa      ^  ^nij  iiii  jj^^  Iq  HiMTal,  doaa  aot  Decanarilv  raqnira  aoj  •nbacribiuc  wita«8«i  aalua 
i""°'' ""*  it  be  ie  (ha  Mae  of  bail-bond. 

lor  a  den         ^  g^  ,^,  g^  q^   ,  ^  lg^   ^  j^,^  -^  impoaad  oa  an;  bond  in  EaglnDd,  and  pciwnlal 

(h*i  "'h'  '***'"'  '"  ^otl^nd.  given  ai  a  aeciritj   for  (he  payment  of  any  definite  and  capain  nm  af 

?"•"  nionaj;  Duty. 

NalEicaeding  £60    O  £10    0 

EieaadiDg  £  BO    0    aad  not  aieeading        100     0  I  ID    0 

100    0  200     0  2    0* 

iOO     0  300     O  So" 

soo  e  ■       BOO    0    '        4   0  0 

»ea   •  1000    0  too 

rOM     *  2000     0  8     0     0 

SOOO    0  B00«    0  7    0    0 

lOM   0  4000   0  aot 

4009    0  6000     0  9     0    « 

SOOO     0  10000     0  12    0    t 

10000   0  leooo    0  ib  o  o 

leooo   0  20000   0  moo 

20000     0  2B     0     « 

Bend  ia  Eaglnnd,  aitd  peraonal  lioiid  in  Scotland,  giran  na  a  Mcnrity  for  Ihere- 

, payment  of  any  anm  or  annu  ofmoney  to  be  Iheruflar  tent,  advanced  dt  paid, 

or  nbicb  may  beco|pe  dne  npon  an  aocnnnt  cnrrent,  togellMr  with  any  ■ojB 

alreadj  advanced  or  dne,  or  wltboat,  ai  the  case  maf  be; 

Where  (be  total  amouDt  of  the  money  gecared,  or  to  be  olllmately  recoverable 

tbaroupen,  aball  be  nneertain  and  witbont  haj  limit  IB    0     0 

And  where  tb«  money  wcnrad,  or   to  be  nitimslely   recoverable,  J     hnnd  for  aoci  limil- 
lliareupoa  ihiill  ba  limited  not  tu   eieesd  a  givan  anm.  1    ,  ^ 

Tha  aama  daly  u 

»am  of  monej 
eitnal  to  the  valae 
of  the  alack  «t 
fnad  aecared,  ae- 
cordiag     to     Ibe- 


Bend  in  England  and  paraonnl  bond  in  Bcotlood,  given  aa  a  aeenrily  for 
the  tmnafer,  or  rotraoifeT,  of  any  ahare  in  any  of  the  Govaromeat  or 
Parliaineaury  itocka  or  funds,  or  in  the  atoek  and  faodi  nf  the  Cover- . 
nor  and  Company  of  the  ba  nil  of  England,  or  of  the  Eaal  India.  Compa- 
ny, or  of  the  Sontb  Sa*  CompBoy. 
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from  a  market  for  two  years  cerlain.     On  iho  bond  being  produced  at  the  tri-  ««iDpBd  «e 
al,  it  appeared  only  to  hnve  a  3/.  afamp.     Il  was  ohjecteH  that  it  ought  to  have  '^'^'"B  *<> 
had  a  41.  one  atlachctt  (o  it,  as  being  within  the  schedule  part  i.  of  the  ataluta  ',*,**''" 
48  Geo.  9  c.  I4T1.     The  plaintilFwoa  accordingly  nonsuited;  and  on  a  motion    r  gQg  -i 

Bond  ID    Ea^liad.  nnd  penonsl  hoiij  in  Scotland,  given  ■■    >  aecorily  moant  of 

for  IhB  payment  of  any  sum  of  money,  or  fur  Ihe  ImMfor,  or  ra-IMnn-  Uia  wkols 

fer,  of  any  ahare  io  any  of  the  Hacks  or  funda  bafora  menlioned,  nbich  rent  Mcnr 

aball  ba  in  part  aecured  by  a  mortgage  or  wadicl,  or  othsr  inalraRinnt  ad. 

•t  wrjiing  hereinariai  charged  with  the  aama  duty  ai  ■  tnotlgsga 
or  nadaat,  bearing  even  dale  with  aurh  bond,  or  fnr  iho  perfarniance 
of  covenants  contained  in  inch  mortgage  or  other  inalrainenl,  or  writ- 
ing or  for  both  those  porposes,  £10     0 

Bund  in  England,  and  penoiial  and  heritable  bond  in  Scotland,  given  i* 

the  original  ereatioii  and  iilc  thereof;  lee  CoaTejanca  npon  Iba  Sale 

ofLanda,  fcc.  10      0 

Bnnd  in  England,  and  penanal  bond  in  Scotland,  given  as  a   eollaleral 

or  Buxiltarj  aecnrity  for  Ihs  piiyment  of  any  annuity,  npon  thn  origi- 
nal erealion  and  sale  Ihereor,  nbere  the  lame  shall  be  granted  or  eon' 

Te/ed.  or  aaenred,  by  any  otbar  deed  or  inalmment  liable  to  and  obarg- 

sd  with  the  ad  vaiorem,  doty  bareinaflar  iio posed   on   convajanoM 

Dpon  the  anle  of  any  property.  1     0     • 

Bond  in  England,  and  pariOBal  and  heritabls  bond  in  Scotland,  gives  aa 

a  aeeurily  for  the  payment  of  any  annuity,    except  as  afareaaid,  or  or 

any  aom  or  annu  of  money,  at  ulaied  pariodi,  (not  being  iaierasi  lor 

•ny  principal  inm,  nor  rent  reserved  or  payable   npon  any   lease    or 

laek,)  for  the  term  of  life,  or  any  other  indeSnite  period,  so  that   the 

irbola  money  to  be  paid  cannot  he  pravionsly  atcerlained: 
Where  the  annnity  or  lam  lecared  aball  not  amonnl  to  lOi.  per  atiDDm.  10     0 

And  where  iha  aama  ihall  amoaal  lo  lOJ.  iisd  not  amoiuit  to  HOi.  per 

aiinDin  £      1      0     0 

And  nbera  lbs  nme  aball  amoaol  lo  601,  and  uat  amonnt  to  1001.  par 

■noam.  S     0     O 

And  where  the  aaroeahall  amonnt  to  100/.  and  not  amonnt  to  1001.  per 

annnm.  4     0     0 

Aod  whore  tbe  aama  shall  amonnl  to  2001.  nod  not  mnoBBt  lo  SOOI.  par 

annnm  5     0     0 

And  urbara  the  arrnieshall  amount  to  lOOI.  and  not  amoiol^lo  400{.  jier 


And  whar.  the  aame  .hall  amonnt  It 
And  wha^a  Ai  aame  shall  amonnt  lo 

1  400/.  and  not  amonol 
SOOI  and  nol  amoent 

loWOI.per 
to  7601.  per 

And  whore  the  aame  aball  amoonl  1 

;o   7S0/.  and  not  a 

mo, 

inl  to  lOOOH 

And  where  the  same  shall  anoenl  to 

1000/,  and  not  ai 

:nt  lo   1600/. 

Asd  whare  Iho  lame  ahall  ainollnt,Ja 

.  1500/.  aod   not  a 

moi 

ml  10  2000/. 

p«r  annum.  20     0 

And  where  the  a:ime  aball  amonnt  to  2000/.  per  annum,  or  npwardi.  26     0 

Bnl  where  Ibera  ahall  be  lio'b  a  psraonul  and  berilahle  bond  in  Scot- 
lanil  in  separate  deedi  of  tlia  aime  date,  fur  securing  any  Hoch  annni- 
ty, or  sams  payable  at  stated  perioda,  and  the  ad  valortm  dnty 
above  charged  Ihereoa,  ahill  amount  lo  it.  or  npwardi,  the  berilabla 
bond  only  ahall  he  charged  with  the  ad  valorem  duty,  and  the  peiso- 
dbI  bond  aball  be  charged  only  with  the  duty  of.  10' 

Band,  (commooly,  called  eooater-bond,  in  England,  and  personal 
bond  of  relief  in  Scotland,  for  iiideinnifying  any  perton  who  ahall 
have  becoma  bonod  or  engaged  as  aarety,  or  cantionar.  Tor  ihs  pay- 
meal  of  any  sum  of  money  or  atinnity,  or  for  iha  trsnafsr  of  any 
abare  in  any  of  the  atocks  or  fuadii  before  mentioned.  I    IS 

Bood  in  England,  and  personal  bond  in  Scotland,  for  the  due  eiecntion 

ufan  office,  and  to  acconnl  for  money  recsived  by  virloe  thereof.  I    IS 

Bond  givaa  purauanl  to  the  direct!  ini  of  any  act  of  parliament,  or  by 
tbe  direction  of  the  Cnitonu  or  Eiciae;  or  fur  preventing  frauds  or 
evasions  thereo/,  or  for  any  otbar  matlar  or  thing  relating  tbarolo.  1      0 

Bond  aalcreJ  iiilo  by  any  person  on  obtaining  a  marriage  license  1      0 

Bonil  on  obtaining  lettan  of  administration  ta  England,  or  a  oonfiina- 
tinn  of  tesUmenl  in  Scotland.  I     0 
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to  set  Biide  the  nonsuit,  it  was  contended,  thai  the  Mcuritf  in  queaties  was  Mt 

[  606  1  "  a  bond  givtD  on  a  eecurity  Tor  the  payment  of  any  definite  and  certain  sum 

of  money,"  but  for  the  payment  of  rent,  which  is  uncertain,  and  may  be  sdb- 

Bond  RCCompanTed  with  »  depoait  oT  title  deeds  for  miking  a  mongigs, 
widtFl,  or  other  i>eci]iii/>  on  viy  utate  or  pioperlj,  tberiin  com- 
priaed.  See  tit.  tnortgngs. 
Back  bond,  declnrsiioa,  or  other  deed  in  writing,  for  makiag  rsdeema' 
bistay  diKposltioo,  Bssigtititidn  or  tack,  appaienily  absolnieij,  bot 
intended  only  as  secutJLy.  See  til.  Mortgage. 
Bond  in  England,  and 'personal  bond  in  Scotland,  ofanr  hind  nhateTer 
not  Dlherniie  charged  in  thia  (cbedule,  nor  aiptessl;  exempted  riam 
■II  atamp  doty.  I    16      0 

Heritable  bond  in  Scotland,  of  any  kind  whatever,  not  otherwise  charg- 
ed in  thi*  achediile,  nor  eiprcaalj  eiempled  rjom  all  alamp  duty,  119      0 
General  dircciiont  rcipecting  banHi. 
Whars  anj'  aach  bond  aa  aforesaid,,  logatber  with  any  tchednle.  receipt 
or  other  mailer,  pnt  or  indoned  thereon,  nr  annexed  thereto,  ahall  coo- 
tain  2160  words  or  upwarda,  there  shall  be  charged  Tor  every  ealira 
qnanlit}  of  lOBO  words  contniaed  ibercio,    over  nod  above  the   fint 
1080  words,  ■  fur-ther  progreiuive  dnlv  of^  I      0      Q 
And  where   any  each   bond  aa  aforeaaid  shall  be  given  as  a  aecarily  for  the  p.iyment  ofa 
sam  ofmoney,  and  also  of  a  ahara  in  any  oftfar'  atocks  or  funds  before  mentioned,  oi  aa 
annuity,  or  both,  or  for  the  payment  ofRn  innoily,  and  also  ofa  share  in  any  of  iheuid 
stocks  or  fnnda,  the  proper  ad  valarim  duly  ahnll  be  charged  In  reapect  ofeaeh. 
And  when  any  aoch  bond  aa  aforesaid  ahall  be  glrnn  aa  a  aecurity,    foi    the    payment  or 
Iraosfar  to  diflereni  peraoaa,  of  separate  and  distinct  enms   ofmoney,    or  annnities   or 
aharea  in  any  of  the  atocka  or  funda  before  mentioned,  the  propar  ad  valorem  dalj  shall 
be  ebaraed  in  reapect  of  each  separate  and  distinct  acm  ornioney,  or  annoily,  or  rhare  in 
any  of  Uie  aaid  atocks  oi  ftinda  therein  !per:ified  and  leeured,  and  not  npoo  the  aggregate 
unoani  thereof. 
And  where  any  bond  In  England  aball  be  given  as  a  secnrity  for  the  perforaiance  of  any 
eorenanl  or  agreement,  for  the  payment  or  transferor  nny  sum  of  monej,  or  annuity ,  or 
any  share  in  any  af  the  stocks  or  fondihefare  mentioned,  anch  bond  ahall  be  charged  with 
the  same  duty  as  if  the  same  had  been  immediately  given  for  the  payment  or  transfer  of 
sacb  monay,  or  snnnity,  or  share  in  the  said  stocks  or  fnnds. 
And  where  in  England  any  hood  for  the  payment  or  transfer,  or  for  ihe  perforTnance  of  any 
covenant  fur  the  payment  or  transfer  of  any  snm  of  money,  or  annoily,  nr  any  afiare  in 
any  of  iheatoeha  or  lands  before  mentioned,  shall  beconlained  in  one  sndlbe  same  deed 
or  writing,  with  any  olfaar  matter  or  thing  in  this  achadnle  specifieally  sbarged  with  any 
duty  (except  any  declaration  of  traal  of  the  money,  annuity.  Block,  or   fond,  secnrcd,) 
such  deed  or  writing  shall  be  charged  with  the  same  deties  as  snch  bond  and  other  matter 
or  Ihiiig  wonld  have  been  charged  with  if  contained  in  separate  deeds. 

Itnt  where  in  Epglsnd  ■  bond  for  the  performance  of  eoTenants  or  agreements  (other  than 
'  -  for  the  payment  or  tranifer  of  any  apm  ofmoney,  or  annuity,  or  any  ahare  in  any  of  the 

said  stocks  or  funds) ,  shall  be  contained  in  the  same  deed  ^r  wrilin^,    with    any    ether 
matter  or  thing,  ihe  aame  shall  not  be  charged  aepsralely,  bat  the  whole  shall  be. consi- 
dered IS  one  deed,  and  be  charged  accordingly  under  its  proper  denomiDelion. 
Exemptions  from  the  preceding  and  all  olier  stamp  duties. 
Bonds  of  the  Royal  Exchange  and  London  Assurance  Corporations,   exempted  fieoi  stamp 

doty,  by  the  act  of  S  Geo.  1.  andar  which  they  ware  incorpoialed. 
Bonda'and  other  securitiei  exempted  from  stamp  doty  by  Ihe  26lh   Geo.S.  c.  SI.  a.  SI.  or 

any  other  act  now  in  force,  forthe  encoDragamenl  of  the  Briii^h  fisheries. 
Bo.ids  exempted  fromalamp  doty  by  the  act  of  the  !Bth  year  of  hw  Isle  majenly*a  reign, 
or  any  other  act  now  in  force,  relating  to  the  eiporlalian  ofwonl,  or  siij  iiianuraciore 
■  thereof,  or  ruller'^  earth,  fulling  clay,  or  tobacco-pipe  clay;  or  by  the  act  of  the  SSih 
year  of  his  late  majealy's  reign,  or  any  other  act  now  jb  force,  relating  to  the  exporta- 
tion of  tobacco  from  his  majealy's  warehonaes. 
Coast  bonda,  or  bondi  relative  lo  the  earrying  of  gooda  and  merchandlxe  caaatwite,  whe- 
ther the  same  ahall  be  given  panaant  lo  the  set  of  the  S2d  year  nf  hii  mdjaaty's  reign, 
or  any  other  aet  now  in  force,  for  the  relief  of  the  coti  trade  of  Gr«nl  Britain,  or  pgraa- 
ant  lo  the  directions  of  any  praclamition  oi  order  in  coofcil,  by   his  mnjesly,  beira,   or 

Bonda  and  other  aecoriliea  exempted  from  atamp  doly  by  Ibe  arl  of  ihe  SSd  year  of  bis  tale 
majesty's  reign,  or  any  other  act  now  in  force,  forlhe  encouragement  of  friendly  societies. 

Bonds  given  by  cardmakers,  for  securing  the  stamp  daliea  on  playing  cards. 

Bonda  given  by  the  proprietors,  prinlera,  or  publiahera  of  newapapcra,  for  securing  the  pay- 
ment of  iha  dntiea  ifpon  the  adierlisementa  therein  contained. 

Bonds  given  by  statlonera  and  othera  who  aell  ttamped  paper  for  the  prioling  of  DOwapa- 
pen,  for  ifao  dae  performance  of  the  malten  required  oflbemby  Ibe  actpaMcd  in  ibe  SOtb 
ytar  of  bi«  late  majesty's  reign,  for  regulating^ihe  printing  and ,  ablicalioaofnewip 
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Maded  by  evictian,  and  depends  altogether  oa  the  coDliauanceofthe  tenancy.    [  607  ] 
Ftr  Cur.  l^ere  is  clenrly  a  bond  for  the  payment  of  a  definite  and  certain 
Him,  though  payable  at  future  periods. — Rule  to  set  aside  the  nonsuit  refused. 
2,  Scott  v.  Allsopp.  M.  T.  1815.  Ex.2  Price  20. 

Action  on  a  bond  in  a  penalty  of  4,9501.  conditioned,  that  if  they  (the  obli-  So  ■  bond 
gora)  or  either  of  them  should  pav  the  plaintiff  "  all  and  erery  such  sum  or  <'o>'^i"<'" 
sums  of  money  as  they  now  stand  indebted  to  the  said  J.  B.  Scott,  or  which  ^^  "    ,    , 
they  shall  or  may  hereafter  owe  or  stand  indebled  on  account  current  to  the  .]]  m^,  of 
said  J.  B.  Scott,  his  executors,  administrators,  or  assigns,"  then,  be.  then,  &c.  mona;  id 
The  plaintiff  was  nonsuited,  on  the  ground  that  the  bond  being  engrossed  on  BTinced,and 
71.  stamp,  had  not  been  duly  Blamped  as  directed  by  the  48    Geo.  3.  c.  149,  m  be  ad 
which  imposes  on  "  bond  in  England,  and  personal  bond  in  Scotland,  given  ""^'^f , 
a  security  for  the  repayment  of  any  sum  or  sums  of  money  to  be  tltert^ter  lent,  l^^„i  „ 
adBanced,  or  paid,  or  lihich  nap  become  dm  upon  an  aeeamU  eurrenl,  logelKer  for  m  pdU 
with  am  sum  alreiidt)  advancedor  due,  or  irithout,  as  the  esse  msy  be,  where    I    608    I 
the  total  amount  of  the  money  secured  sr  to  be  ultimately  recoverable  thereupon,  mited  inm, 
shall  be  uncertain  and  without  any  limit,  20'.     And  where  the  money  secured  thonib  ■ 
or  to  be    ultimately  recoverable  thereupon,  be   limited  not  ro  exceed  a  given  ^<'^°">  ■■"■ 
sum,  the  same  duty  as  on  a  bond  for  such  limited  sum."  u  °p«di1* 

On  ntotioa  for  a  new  trial,  the  Court  said,  this  case  entirely  depend*  on  the  „, 
statute  of  George.  The  act  looks  to  the  general  nature  of  the  security,  and 
has  no  reference  (o  the  penalty.  Nothing  is  more  frequent  than  persons,  be* 
coming  security  for  others  in  an  uncertain  s^im,  guarding  themselves  by  limit- 
ing their  engagement  to  an  exprCM  amount,  and  providing,  (ifthe  instrument 
be  a  bond)  by  the  condition,  that  as  soon  as  so  much  shall  have  been  paid, 
their  liability  shall  cease.  In  that  caao,  the  duty  imposed  by  this  act  on  such 
bonds  would  be  measured  by  the  amount  of  the  limitation;  but  where  there  is 
DO  such  limitation  so  expressed,  the  sum  secured  is  uncertain  and  without  lim- 
itation, and  from  the  nature  of  the  security,  ia  subject  to  the  highest  duty. 
Kow,  we  take  this  to  be  exactly  such  an  instance,  and  therefore  this  bond  is 
precisely  that  which  was  meant  by  the  act  to  bo  made  liable  tg  the  largest  du- 
ty. If,  as  soon  as  lOOOI.  had  become  due,  the  plaintiff  sued  on  the  bond,  and 
had  been  paid,  although  he  could  not  have  ultimately  have  recovered  at  law 
more  than  the  penalty;  yet  if,  an  the  commencement  of  each  successive  suit, 
he  bad  htiea  quotUi  received  so  much,  the  bond  would  have  in  the  end  securad 
(o  bim  a  much  larger  sum  than  the  amount  of  the  penalty;  and  therefore  we 
think  that  the  bond  should  have  borne  the  stamp  to  be  imposed  on  such  aa  are 
liable  to  the  highest  duty  of  20i. — Rule  discharged. 

3.  HuoBEST.  Ki!«a.  M.  T    1815.  K.  B.  N.  P.  1  Slark.'llS.  Bat  ■  bond 

A  bond  stamped  with  a  30>.  stamp,  after  reciting  that  the  defendant  had  sold  conditionad 
a  term  of  21  years  in  a  public  htiuse  for  10001.  contained  a  condition  that  the  ""' '"  ""* 
defendant  was  not  to  convert  it  into  wine  vaults  under  a  penalty  of  5001.  On  [['J^'j^  ,j,  ^ 
an  objection  as  to  the  sufficiency  of  the  stamp,  en  the  ground  that  a  2{.  on^  paitjcnlar 
was  necessary,  since  it  was  either  a  bond  for  the  payment  of  the  penalty,  or  for  pnrpota, 
the  repayment  of  pa^t  of  the  sum  advanced..  does  not  i» 

Lord  Ellenborouffh,  C.  J.  held  the  stamp  sufficient,  observing,  (hat  (he  bond  1"'"  "  "'* 
was  not  within  the  description  of  instruments  alluded  to,  because  it  could  not  t^"^ 
be  termed  a  security  for  a  definite  sum,  when  it  was  a  penalty  which  might 
cover  a  number  of  breaches,  and  where  the  sum  itself  was  payable  only  upon 
a  contingent  event;  neither  was  it  for  the  repayment  of  a  definite  sum, 
4.  CiETER  V.  TAo^o.  H.  T.  1803.  K.  B.  N.  P.  4  Esp.  25f}. 

Bondi  girea  bjr  collsolart  of  isieaied  Laid  and  ihotr  Bnraliea,   Tor  Iba  duo  psymsiil  of  mo- 
neys cullecled  by  Ihetn,  or  olherwiie  leliljng  to  their  ofRcuM. 
AdminntrBlian  and  coDfiriaatiaa  boada,  given  by  the  widow,  child,  falher,  molhsr,  lirnlher, 

Ttce  of  bia  majes'y,  hii  heio,  oi  inccwora. 
Admlnlitiatian  bond  in  England,  gi*Bn  by  any  penan  wber*  Ihi  alote  to  ba  ndmiDiatareil 

■hall  not  eicaed  201.  in  Tains. 
CoafirmatioD  bond  in  Scolluid,  whata  tba  wbols  psnonnl  ealsta  of  lb*   deceatad  «h«lt  net 

•leaad  iOt.  in  tiIb*- 
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418  BOND,— JVumW^SMutpi. 

*°V'"'^  Action  on  a  band  conditioned  for  the  wfe  cuatotly  and  production  of  a  hat 
f°°(||,"°"^  conlaining  ihe  subBcriptions  of  a  benefit  club.  Brench,  that  tbe  defendaot, 
duction  of  wiio  was  entrusted  with  the^'cnreofit,  delivered  it  with  Ihe  locks  broken,  and 
a  boi  con  821.  lOs.  short  of  the  right  amount.  It  appearing  thai  (he  bond  was  not  stamp- 
uinin;;  tha  jid,  an  objeclioD  was  taken,  to  which  it  was  replied,  thai  the  friendly  aociely 
■ubacrip  act.  33  Geo.  3.  c.  54.  exempted  such  a  bond  from  the  duty.  And  Lord  Ellen- 
L  603  J  borough,  C.  J.  concurred  in  this  opinion,  after  perusing  the  4th  section  of  tbe 
{■""efiid  b  '"^''  "  ""  '*°'"'  **'  ""ler  security  to  be  gi^■en  to  or  on  account  of  any  such  soci- 
ii  niitiia  ^'y-  *"' '"  pufsusnce  oClhla  act,  shall  be  charged  or  chargeable  with  any  stamp 
the  aisiiip  ('"ty  whatever." 

(ion  on  thn       (B)   As  TO  THE  NUHBEIt  OP  STAMPS  VBBH  THESE  AltE  BATP.RAL  OBLtGOBS. 

83  Geo.  3.  BowEK  V.  AsHLEY.  E.T.  1805.  C.  P.  1  IV.  R.  274.  S.  p.  Godson  T.  Fobbb». 

E.  T.  1815.  C.  P.  1  Marsh.  631. 
If  senoral  \  bond  was  given  by  several  persona  to  the  plaintiff,  to  secure  the  joint  and 
bonnd'a"  several  singing  and  performance  of  them,  and  each  of  them,  at  a  certain  so- 
itr  ons  pa  ciety,  called  the  Bath  Harmonic  Society.  It  was  objected  on  ibe  trial,  that 
n«ltj  for  Ibe  bond  had  on  it  only  one  stamp,  whereas  it  should  have  had  one  for  each 
the  parform  obligor;  'it  waa,  however,  admitted  to  be  rend ;  and  the  plaintiff  had  &  verdict, 
snce  of  (he  gubject  to  a  motion  by  the  defendant  to  enter  a  nonsuit.  On  a  rule  m»i  for 
raaie  msi  ^^^^  purpose,  the  Court  were  of  opinion,  that  as  (he  engagement  would  oevei 
•tsmp  »  ''"**  ^^^"  made  with  one  of  the  obligors,  thai  he  should  perform  singly  (he 
.lufficianL  bonds  of  all  of  ihetn  to  (he  same  object,  being  the  consideration  of  the  obli- 
gflUon  entered  Into'by  each  singly,  the  bond  must  be  considered  as  single,  and 
Iherefore  needed  bul  one  stamp. — ^Rule  discharged.  See  ante,  vol.  i.  p.  371. 
(C)  Effect  op  stamp  beino  improper.* 
A  Msmpof  By  the  55  Geo.  3.  c;  184.  s.  10.  it  is  enacted,  "that  instruments  for  or  upon 
■gificleat  which  any  stamp  or  stamps  shall  have  been  used  of  an  improper  denomination 
th  *'h  r  *""  ^^^^  ^"'Xi  '"''  f''  equal  or  greater  value  in  the  whole,  with  or  than  the 
•nTinpro  ^'^""P  °'^  Btamps  which  ought  regularly  to  have  been  used  thereon,  shall  nev- 
par  denami  ^'^''^Ibbs  be  deemed  valid  and  effectual  inlaw,  e.tccpt  in  cases  where  the 
nation,  will  stamp  or  stamps  used  on  such  instruments  shall  have  been  upecially  appropria- 
agffice.  led  (o  any  o(her  instrumen(  by  having  its  name  on  the  face  thereof." 
Unle«ii'«  (D)  Time  OP  STAMPING, 

mopHai^d''  ^*  ''  ^''fl'cient  if  the  instrument  bearw  a  proper  stamp  when  it .  is  produced 
to  «  parti  Mf'"* '^"6  trial,  although  i(  was  not  s(amped  when  it  was  executed,  or  when 
culsr  insini  produced  on  a  former  occasion;  1  Sira.  624;  7  Taunt,  147;  3  Marsh.  485; 
jneut.t  and  the  adversary  cannot  show  ibat  the  instrument  was  not  stamped  when 
[  610  ]  made;  see  Peake.  173;  Sfra.  6~24;  unless  the  commissioners  are  exprewly 
prohibited  from  subsequently  affi.\ing  a  stamp;  sec  3  Campb.  103. 


III.  RELATIVE  TO  THE  PARTIES, 
let.  In  <iGNnR:iL. 
All  persons  having  legal  c.ipacily  to  contract,  in  general,  may  bind  ihem- 
selves  in  bonds  and  obligations;  see  5  Co.  1 19'  4  Co.  l-M;  RolU  Abr.  340. 

2d.    Is    PARTICULAR    1^STA^CES. 

(A)  Ar,F.NTS. 

A-^S"*  Talbot  V.  Godbolt. Yelv.  137. 

■  ?'  "t^"  I  An  agent  made  n  bill  in  this  form;  memorandum,  "  that  I  have  received  of 
in'hi's  own  E  Talbot,  to  the  use  of  my  master,  Serjeant  Gaudy,  the  sum  of  401.-  to  he 
nams,  is  paid  at  Michaclmoa  following,"  and  thereto  set  bis  seal.  This  was  holden  a 
liihls  19  •  IfLheHlanipbe  InsulEcieiil.  it  ia  i  ^roand  of  nonsuit;  aee  S  M.  k  8.    88;  2  Price.  2D; 

principal. t  I  Btirh.  119;  4  Egp.  ZSS.  The  objeclion  maat  be  laken  »t  ihn  trill  before  the  inMrnmenl 
it  road;  and  the  pdrly  objacting  oiigbi  to  be  prepared  with  the  statute  which  requires  the 
tlamp,  und  capable  of  sailaining  bis  ohjeRtiOTi  by  collaleral  proof  where  it  ia  necenarj. 

t  Heneain  Kobinaan  t.  Drjbroagh,  B  T.  R.  317.  it  wai  balden,  that  arlidei  orBpee- 
nienl  aodsr  leai  could  not  be  recaivad  iaevidenco,  being  iitainped  withao  nKreemsDl  itomp 
oFthe  tame  valaa,  but  differently  formed,  aee  1  Eut.  SS;  I IV.  R.  80;  2  East.  4l4;!  Esp- 
29Z;  E  Eaal.  3D:);   2  M.  >c  S.  S33. 

%  And  be  cannot  bind  tbe  latter  bj  eataring  into  an  oblisalion,  nDlvuhewas  antheriacd, 
b^  dead.to  eiecDtatncb  aniaatrBOiuit;  see  T  T.  R.  209;  2  B.  fe  P.  SSSj  and  jiMt,  lit. 
PrinoipaJ  aod  Agent. 
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goocl  obligilion  to  bind  hiouelf;  for  though  in  lh«  beginning  of  the  deed,  the 
receipt  isaaidio  be  to' the  use  of  hin  mnslerifet  the  condition  (o  repay  ia  geo- 
oral,  and  must  Decesaarily  bind  him  who  sealed,  and  not  the  seijeant,  who  , 

was  no  party  to  the  contract, 

(B)  Alfens. 

Wblu  v.  Williams.  M.  T.  169(J.  K.  B.  1  Lord  Raym.  282;  S.  C.  1  Salk. 

46;  S.  C.  Lutw.  3j. 

Action  of  debt  on  bond.     The  derendant  pleads  that  the  plainlifT  was  an  An  alisn  e 
alien  enemy,  born  in  France  of  French  parents,  who  were  alien  eoemtes,  and  °«'")'j. "" 
that  he   came  into   England  rine  aalro  eonduclv,  and   concludes  in  bar.      The  jpt'i'inBr' 
plaiotiS*  repliea^that  at  the  time  of  the  making  of  the  bond  he  was,  and  yet  ^^  ,he  obli 
is,  here  per  licattiaM  el  *u&  •prDtecliorte  domini  regit.     The  defenduot  detnurs;  ga«  in  k 
and  Wright,  Scrjeanl,  objected  that  it  appears  that  tbe  ptaintiff  is  ^n  dien  ene-  ^oad.  and 
my,  and  came  here  (in«  soJoo  coiuiudu.     He  admitted  that  an  alien  enemy,""''''*'" 
who  comes  here  with  aafe  conduct,  may  maintain  an  action.     Rut  unless  there  ""' 
ia  a  safe  conduct,  though  it  be  per  licenliam  el  proleclioTiem,  be  cannot  main- 
tain an  action^  for  by  the  same  reason  a  captive  or  prisoner  of  war  may  main- 
tain an  action.     But  to  that  it  was  answered  and  resolved,  that  the  necessity 
of  trade  has  mollified  the  too  rigorous  rules  of  the  old  law  in  their  restraint 
and  discouragement  of  aliens,  and  that  the  plaintitT  was  entitled  to  sue.     See 
Co.  lit,    129.  b;  Moore.  431;  Cro.  £Uiz.    142.  683;  Crih  Car.  9;  ante,  lit. 
Alien;  Alien  Enemy. 

(C)  Corporations. 

Sole  corporations,  as  bishops,  prebendaries,  parsons,  ricara,  &c.  cannot  be 
obligees  in  their  eccleaiastical  character;  and  ihsrefore  a  bond  made  to  such  r  gti  t 
persons  shall  enure  to  them  in  their  natural  capacities;  see  4  Co.  65;  Cro. 
Eliz.  464;  but  a  corporation  aggregate  may  take  bonds,  kc.  in  its  political 
capacity,  which  shall  go  in  succession,  such  corporation  being  always  in  ex> 
istence;  see  Dyer.  48.  a;  Cro.  Eliz.  464;  Co.  Lit.  9.  a  46.  b;  H<^.  64; 
Roll.  Abr.  &13^ 

(D)  ExEcoroRS  OK  AoMrvisTRiTons. 

Executors  or  administrators,  by  entering  into  a  bond,  are  personnlly  liable, 
though  they  make  it  expressly  im  execulort,  and  though  they  have  fully  admin- 
istered the  testator's  assets;  see  5  Moore.  W2;  S.  C.  2  B.  &  B.  460;  I  T. 
R.  487;  2  H.  SI.  618;  6  T.  R.  591 ;  posf,  tit.  Executors  and  Administra- 
tors. 

(E)  Idiots,  lunatics,  and  drunkards. 
Yates  v.  Cobs.  M.  T.  1738.  K.  B.  2  Stra.  1104. 

In  debt  upon  articles,  defendant  pleaded  mm  esl  faclnm,  and  ofTered  to  give  7^,  bond 
lunacy  in  evidence;  which  2>  e,  C.  J.  admitted  on  the  authority  of  Thompson  of  an  idiot 
V.  Leech,  3  Vent  19B.  and  the  plaintiff  was  nonsuited.     See  Cro.  Eliz.  393  ;  lanaiic, 
id.  622. 

Cole  t.  Robins.  1703.  Cited  Bull.  N.  P.  172.  a.  .       Orip«r«>n 

In  debt  on  bond,  the  defendant  was  suHered  to  give  in  evidence  that  it  '''^^  io,briiy"^ 
made  when  he  was  drunk,  and  that  he  did  not  know  what  ho  did.     See  i  .„i^  • 
Campb.  133;  1  Stark.  126;  1  Ves.  19. 

(F)  Infants.  Ad  Infiini 

1.  BcssEL  V.  Lee.  M.  T.   1661.  K.  B.  1  Lev.  86,     S.  P.  Jewsok  v.  Read,  cunnoibind; 
Cited  4  T.  R.  363.  '•i^'"!'' '" 

To  debt  on  a  single  bill,  the  defendant  pleaded  infancy;  tbe  plaintilT  replied  "^-^^^  ■ 
that  it  was  for  victuals  and  necessary  clothes  delivered  to  him,  and  suhable  to  „,]!„_  g^en 
*  his  quality.     On  demurrer,  it  was  argued,  that  the  bill  was  void  as,  well  as  an  for  necsua 
obligation;  to  which  it  was  replied  and  resolved  by  the  Court,  that  his  single  riai.f 

'  And  ndvaDtage  laaj  b«  taken  oTiht  diiahilily  nnder  the  p!ea  ornim  eit  factum;  the' 
ancient  rale,  ibul  a  penan  nan  eempot  ntfnlii  could  not  avoid  hia  bond  by  rsHaon  of  tnu- 
nil;,  becauB  no  man  shall  be  eliowed  to  gtnllify  tiimielf  in  coniiqaeDce  of  the  inconveoi- 
•ace  that  might  etlend  coDaterfeil  m.iJnDM,  (4  Co.  124.)  no  longer prevnila. 

t  Baeansa  a  caslract  which  ii  prejudicial  to  iDrnnli  iiabaolatelj  voidiwe  Cro.  Eliz.  920; 
8  H.  &  3.  47?;  and  it  can  never  be  beaeficiut  to  a  at  er  into  a  contract  with  a  penalty;  ibid. 
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bin  far  oecMsiriei  wai  good,  but  that  an  obligtiion  with  >  penvlty  was  toU; 
Co.  Lit.  112;  Cro.  Car  990. 

S.  FiiHER  T.  MowBKAT.  E.  T.  1807.  K.  B.  B  East.  330. 
ThereTan        The  defeadant,  an  infant,  bad  bound  bimseir  in  a  bond  with  a  penalty  cob- 
■"  h!r  r*bl    '^'*'*"'^*^  **"  "■"  payment  of  a  certain  aum  of  money  with  intereat,  at  the  rate 
"p^ia-i*  of 'I'A  per  cent,  to  which  he  pleaded  his  mtnoritjr.     It  was  couteadcd  by  tha 
fariniBn«(  p'^^i^'''' '^  co>"»^'i  ti>al-asan  infaol  might  bind  himself  by  single  bill  fbrneces- 
wearadon  Mries,  he  Alight  by  bond;  for  since  the  construction  put  on  the  statute  8  &.  9 
aboBd.*      W.3.  c.  11.  in  the 'cases  ol  Rolls  v.  Roleswell,  6  T.  R.  fi9B.  and  Walootv. 
Golding,  8  T.  R.  1S6.  all  bonds  with  a  penalty  were  ao  more  than  a  ungls 
bill;  that,  therefore,  an  infaat  could  not  be  prejudiced  by  the  form  of  the  m- 
curity  before  the  Court;  and  that  even  allowing  he  was  not  liable  at  all  Ibf 
the  payment  of  interest,  that  would  not  avoid  the  obligation,  but  only  go  to  tlw 
fuantutn  of  damages.     But  the  Court  decided  in  favour  of  the  defendant,  ob- 
■erving;  that  the  judgment  muM  be  for  the  aum  due  on  the  bond,  and  part  of 
that  was  due  for  interest,  for  which  an  infant  could  not  ^ive  a  security,  which 
of  itself  was  sufficient  answer  to  the  action,  even  dlowine  that,  since  the  sta- 
tute of  William,  a  bon<]  in  a  penalty  with  a  condition  could  be  viewed  as  a  Btn 
glebill. 

(G)  MlHRIED  WON  KIT. 

'J^e  bond  of  a  feme  covttit  is  ipto  facto  void,  and  neither  binds  her  nor  her 
husband;  Bac.  Ab.  Barron  and  Feme,  M.  But  she  may  be  obligee,  if  the 
husband  assents;  but  if  he  disagrees,  the  obligation  loies  its  force,  ao  that 
afterwards  the  obligor  may  plead  nan  t»l  faetunt;  but  if  he  neither  assents  nor 
disaffirms,  the  bond  is  good,  for  his  non-interference  shall  be  deemed  a  tacit 
consent;  aee5  Co.  119.  b;  Co,  Lit.  3.  a. 

(H)  Fartnebs. 

The  authority  of  one  partner  to  bind  the  firm  is  confined  te  cases  of  aimpfe 
contract;  he  cannot,  therefore,  bind  it  by  bond,  unless  express  power  to  Ibat 
effect  be  given,  or  he  be  present  at  the  execution  and  delivery  of  the  deed; 
Harrison  v.  Jackson,  1  T.  R.  207;  and  Thompsoa  v.  Frere,  10  East.  418 ; 
Ball  V.  Dunsterville,  aitte,  p.  603. 

3d.   EfFECT  OF  IN  I^COKPBTBNT  PERSON  BECOMING  A  PARTV. 

If  an  infant  ftme  toverUy  or  other  incompetent  .persona,  bind  theroselvei  in 
bonds,  together  with  a  stranger,  who  is  under  none  of  the  disabiliiies,  it  shall 
bind  the  stranger,  though  it  be  void  as  to  the  infant,  &c.;  see  Roll-  Rep.  41. 

[  613  J  

m«,  WBM  IV.  RELATIVE  TO  THE  CONSIDERATION. 

cy'of  iha""       '**■    ^  ^^^  MECESaiTI  for,   ANB  WHEN    WANT  OP,  OB  INADBaUlCT  Of 

•oniidam  vitiates, 

lion  ii  no  FAia-owEB  v.  Taylor.  H.  T.  1797.  K.  B.  7  T.  R  447. 

objsdioDto      Per  Lord  Kenyon,  C,  J,     The  uonf  of  a  consideration  to  a  bwid"  aflirds  no 

a  bond.t     ground  of  objection;  but  if  there  be  any  thing  UUgtil  in  the  consideration,  the 

laliiy'fD  it  ^^''^■<*3^°t  <»  entitled  to  plead  it  in  bar  to  the  action. 

viliatM  the      *  And  the  contrsct  being  «nid,  it  u  incipablg  of  confirmation  bj  him  whea  of  ifi,  ttt 

MCaritj.  CDnfirmBlion  impliea  ths  aiisteaae  oftbs  particalar  tiling  to  b*  canGrmed;  ttMnfoia  itlM 
wnfa  to  rcttora  hisJidbility,  ho  mail  re-aiacala  iha  baud,  not  ai  having  ntiified  the  fanuT 
cantraat,  bafu  hnving  mida  ■  new  onn;  BbjIIi  r.  DiBaley.SM.  tS.  477.  abridged yMt, 
iDfanl. 

t  Tbara  i<  a  remnrhsble  dlotinclion  in  thit  raspect  batween  bonda  and  othar  insmnneiiU 
■ndar  aeaT,  mnd  siniplB  or  parol  contracU.  Tha  genoral  rata  ia,  that  it  in  aaaantial  la  the 
vaJidil)'  of  the  former  that  ilBbooId  be  foDnded  on  ■  infficiant  coo^eralioQ,  and  ibit  iril 
ba  marelj  valnnlarj  or  ((ratuilaai  wiibout  couideralion,  tbe  agreeniont  ia  nudum  pacfim; 
bst  whara  aaccuriiy  13  andsraail  it  is  binding  on  the  pailj  bj  whom  it  '»  eiecated,  aV- 
(hoDgh  Ibera  wu  no  connidurilion  Tor  making  it.  The  reaaea  for  thii  dllTerence  ia,  thai 
■  aiirplecontraeta  aia  ofien  enlarad  inlo  by  man  onadiiaadly  and  •ritbonl  anfficioni  deliban- 
tiun,  and  (heTefora  llie  latr  hai  praiided  iliit  anch  agreameola  ahall  not  bind  wilhoal  coa- 
(idention)  but  when  the  agreemant  ia  nnder  laa]  thefa  i*  more  time  for  teflaclioni  and  a> 
il  hu  been  obaeivad  wilb  Kraaliimplicilj,  bat  allba  wme  lime  with  equal  truth,  wheal 
man  ciacale*  ■  bond,  fini  ibare  in  tha  delernii nation  of  ihe  mind  to  do  it,  and  npoa  tbil 
hacanaeaitio  be  irritten,  nliich  is  ana  part  of  deljbaralion,  and  aflamarda  ho  pnia  bia  laal 
to  it,  which  i>  analbar  part  of  daliberatiun,  and  laatlj  he    deliiera    the   ina 
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BOND.— Co«tirfmi(wft.  *' 

9d.   When  ii-LeOALiTr  of  titijites,*  *sd  modk  or  TAsmo  idtantage      [  <14  1 

TSEREOr. 
(A)    Bt    THR   COMMON   LAW.t 

(a)  Lnmorat. 

1.  W*LKBR  ».  pEBKiva.  M.  T.  K.  B.  3  Burr.  1683;  S.  C.  I  PUc.  517.      .... 

DebtoD  bond  against  an  administrator;  upon  oyer,  it  appearad  that  the  bond  ,j„°„(,J^ 
contained  the   fallowing  recital;  that  whereas  the  intestate  and  plainlilT  bad  gMamioa 
agroed  to  live  together,  and  that  the  former  had  agreed  to  find  her  meat,  drink,  of  future  il 
washing,  and  lodging,  &c.    and  to  leave  her  an  annuity  of  60'.  a  year,  if  he  lieit  cobabi 
quitted  her,  or  she  outlived  him;  and  if  they  had  any  child  he  was  to  take  care  '"'ion.  i«  il 
of  and   provide  for  it.     It  ut  if  she  should  leave  him,  or  go  to  another  man,  '■fV 
then  ho  should  not  be  obliged  to  provide  for  her  qny  longer,  or  to  leave  her 
any  ennuit}'.     The  defendant  pleaded  that  ihiawaB  an  agreement  between  the 
plaintiRTand  his  intestate,  "to  live  together  in  a  stnte  of  fornication,"  and  that 
a  bond  made  in  pursuance  and  aupport  of  an  agreement  "  to  live  together  ia 
fornication,"  was  void  in  low.     In  reply  to  this  plen,  the  plaintiff  alleged,  that 
ahe  was  a  virgin,  an4  was  seduced  by  the  intestate;  and  iti  consideration  there- 
of ibis  bond  was  given  to  her  by  the  intestate;  and  that  it  was  pramium  pad*- 
tilix.    To  this  replication  the  defendant  demurred;  For  tbeplainliffit  was  con- 
tended, that  the  condition  consisted  of  two  parts;   one,  "  to  live  together  in  a 
stale  oi  debauchery ;"  the  other,  "to  leave  her  an  annuity,"  the  former  part 
was  void;  the  latter  good.     The  suit  may  therefore  be  supported  upon  the  vir- 
tuous part,  the  paying  her  the  annuity.     For  it  ii  agreed  in  the  case  of  Ches- 
man  et  ax.  v.  Nainby,  2  Lord  Raym.  1469;  and3  Stra  744;  that  the  position 
laid  down  in  Hobart.    14.  (in  the  case  of  Norton  v.  Simmes)  "  that  the  com- 
mon law,  having  made  that  void  that  is  against  law,  lets  the  rest  eland;"  and 

deed,  which  iilha  caninminationnrhiireiDlntioii:  Harrington  v.  airalton,  Plowd.  808.—- 
Thas  itii  that  geearitioi  oftlii*  deiciiplion  ar*  adjudged  la  bft  binding,  wilhonl  eianjining 
for  wbatcanae  or  eonaidaratioD  iha;  wera  madii;  aee  Bnnn  v.  Gdj.  4  Eoat.  SOO;  3  Bf 
Com.  -148;  Fonbl.  on  Eqntty,  Sd  adit.  817.  n.  f.  And  allboagh  lbs  Cooria  ofcfgnitj  will, 
adder  eertaia  circninatincea,  poatpooe  tha  paymeol  of  a  (alDnlarj  band,  aa  nhern  it  iatar- 
fctea  with  the  righta  orcredilon,  yat  it  will  oat  reliave  the  partj  rtombia  obligiliDD.  onJaai 
ke  can  impeach  the  tranaactioa  bf  eipreaa  evidence  of  frand;  Fonb.  on  Eq.  S36;  faeaea, 
wbera  a  aeeond  band  had  bean  giTen  in  conaideralian  orihe  anrrendar  of  a  vDlnnlarj  bond, 
■neb  anbalilnied  band  ia  good  at  against  creditoia,  anlaaa  the  trananclion  be  with  a  view  to 
defiand  ciedilora,  by  an  ioaolvtnl  person,  for  inatanee,  endeavaariiig  to  aBbalilnla  a  valid 
for  an  invalid  aacnrity;  ex  parte  Berrj,  IS  Vea.  218. 

Conaiitentlj  wiih  ibeae  CAaea  it  baa  became  a  aattled  principle  in  the  Jaw  aravideneo, 
that  an  obligor  ia  precluded  ftom  ahoiving  ■  condition  or  canaideratioa  coDlrary  to  wbal  ia 
eipreased  in  the  inalniinent.  Bnt  lo  thia  rale  ad  exception  ii  njwaya  niada  where  tbe  eon- 
■ideralion  ia  lllegnl,  ■•  being  contamiaated  with  aimony,  neary,  eompanndiiig  felony,  Ac; 
•ea  fnchlarv.  Millard,  a  Vent.  lOT;  Collinav.  Bl^lern,  2  Wit«,  847.  Tbna,  in  an  actioa 
of  debt  npon  boad,  the  defendanl  may  plead  ibal  the  bond  waa  given  for  an  nanriooa  con- 
•idaration,  ihongh  a  different  jnd  a  legal  conaiderallon  be  reciled.  And  when  frand  ia  Im- 
paled, the  party  wbo  complaina  of  the  fiaad  may  prove  any  conaideratian,  however  con- 
tmy  to  tbe  BvermaDt  in  the  condition  or  recital  in  tbe  bond,  to  ahon  tbe  frandnlenl  oalara 
eflhetranaielian;  Bal.  N.  F.  118;  Filmer  v.  Gotl,  4  Bra.  Pari.  Ca.  284.  2d  edit.  The 
•iclation  of  matlen  dehort  the  deed  doea  not  apply  to  anch  caaea;  the  tmo  meaning  of 
ibat  rale  ia,  that  matter  inennaiatnnt  with,  or  contrary  la,  the  deed,  cannot  be  alleged,  bat 
matter  CO nsiatent  with  the  deed  may  ;  the  bond  in  the  praaeni  case  ia  for  tbe  payment  of 
money ;  the  ploa  admlta  thia,  and  the  avernieDt  allegea  upon  what  conaidenlion  that  money 
wa*  to  be  p^kI',  and  Ihererate  ianol  incanaiatent  vrilb.  or  eontradietory  lo,  the  condiiion  of 
tb«  bnnd,'  tbia  rale  of  pleading  applies  taiha  caiea  of  aintoay,  dnreaa,  covertnra,  infincy, 
fco.  "  Argnmenl  fordarendanl;  in  3  WiliL  847.  Since  the  caae  of  Pale  |v.  Harrobin,  E. 
88.  G.  8.  B.  R.  it  baa  bean  generally  anderatood  that  an  obligor  ii  not  reatrained  from 
pleading  any  matter  which  ahawa  that  the  bond  woa  given  npon  an  illeKal  conaideralion, 
wbeiber  consislenlor  not  wilb  the  condition  of  Ibo  band."  Per  Lord  Ellenboieogb,  C.  J. 
in  Pajton  v.  Pephim,  g  Eaat.  421-2. 

*  Alibangb  the  adequacy  of  the  eonaiderntion  la  a  bond  cannot  bo  impagned  bj  eitrinsic 
evidence,  yet  we  hnve  laen  in  the  immediaialy  preceding  nolea,  that  when  il  ia  founded 
spon  an  illegal  eonfliderfllian  (whelbor  its  illegnlily  arbie*  frorn  the  proviaion  of  Iba  coui- 
mnn  or  the  alaluta  iuiv),  aucb  defect  in  tbe  canfideratiDu  may  be  pleaded  in  bar. 

t  Alcoinman  law,  any  conlracl  ia  invalid  which  violats«  the  precepU  of  religion  or  mo- 
rality, or  the  rnlei  of  pnbllc  decency.  Thnsa  bond  conditioned  that  the  oblicor  aball  kill 
J.  S.  u  void  1  Co.  Lilt.  206.  b. 
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Ibal  where  e  bood  im  conditioned  to  do  mne  ifaings  agreeable  to  CMHnon  bv, 

and  oclien  disagreeable  to  it,  llie  breach  maj  be  aas^ned  upon  Ibal  part  <rbich 

is  good.      And   bere  pramitat   pwtUilitt  n  a   safnctect  coasideration.     Lord 

Mansfield-      It   is  the  price  of  proMitution,  prtCMiKn  pri»(;i'af](ntu;  ibr  if  ^n 

becomes   virtuona,    she   la  to   Inae  the  aoDuitj.     It  appears  clearlj,  upoo  ihe 

condilioa,  that  the  bond  is  illegal  and  void. — Jmigraeni  for  ibe  derendaot.  Sea 

S  Vea.  160;  5  Vea.  593. 

[  615  1  2.  Tlrser  t.  VAir-iBA.T.  E.  T.  IT6  J.  C.  P.  2  Wilv  333. 

Bb>  ^'"        lo  debt  upon  a  bnnd,  cooditinned  for  the  paymcat  of  30L  per  amn.   from  lb* 

"main     ^^^""^'^^  ^°  ^^^  plainliif,  the  conaidprslioa  appeared  to  be  for    ciAabilatioa 

mlioa  far  ^'^  ^V  *^^  *^=<^  above  bounder),  T.  V.    (tbe  defcndaBt)  with   ihe   aaid   C .  T. 

iba  injBTj,  (the  plaintii';)  to  the  declaration  in  tbia  nctioD,  there  was  a  general  demerrer 

aat!  to  pal  and  joinder  in  demurrer;  and   on  the  arpiment,  it  waa  objecled,  tbal  it  ap- 

"^  '°    peared  bjr  Ihe  condition  of  the  I>ond,  that  it  waa  executed  and  giren  npoo  aa 

I  M^       illegnl  flagitious  consideration  of  having  cohabited  wiib  the  plaiotiiT.     L'nt  b; 

m  valid  ■     '''^  Court,  without  hearing  the  other  side,  there  moot  be  judgmenl  (or  (Iw 

tbe  plaintifi';  (he  Court  may  lake  this  for  a  lawful  and  conscientious  conside- 

ralioo;  we  Diust  presume  that  the  defendant  hath  done  what  in  honour  and 

conscience  he  ought  to  hare   done,  and  that  [he  thought  himaelf  a  wroof 

doer,  uid  gare  the  plaintiT  this  bond  to  make  her  anient     And   per  Olive, 

J.  If  a  man  has  lived  wiib  a  girl,  and  afterwards  gives  her  a  bond,  it   isgood. 

Suppose  this  bond  had  been  g.veu  by  the  defendant  (o  the  plaintifl,  for  being 

his  miatresa,  it  wonid  have  been  good  in  point  of  law,  although    in   a  court  of 

eqaitjr  it  would  be  posponed  to  credltora.     Jekyll,  Master  of  the    Rolls   in    a 

case  where  creditors  interfered  against  a  bond  ot  lliis  sort,  wiAed  he  could 

hare  given  the  lady  the  tnoney  upon  the  bond ;  and  where  it  is  prteaniuB  pudo' 

rtt,  a  court  of  equity  will  not  relieve  against  such  a  bond.     This  condition  is 

'.    incapable  of  an  expJaoBlinn  to  make  tbe  bond  an  illegal  act     See  Annoadale 

T.  Ilarris,  2  P.  Wma.  432. 

{h)  iMretframl  of  trodt.-t 
AbAodikit  I.  Thomfsox  t.  Hjrvet.  T.  T.  1688.  K.  B.  1  Show.  2;  S.  C.  Comb.  121; 

rbi*W    >r  '^'"''-  ^'''*- 

cbu«  car  Debt  on  bond,  with  a  condition  not  (o  buy  ebeeps*  feet,  be.  of  any  olbers 
[  616  1  but  of  certain  perscms  named  in  (he  bond,  and  not  to  buy  beyond  a  apecified 
Ilia  ■Tticfai  quantity,  &c. ;  the  defeRdant  [)Ieaded  that  bis  bnuneM  waV  to  bny  sheeps' 
•nlf  or  car  feet,  Uc.  and  that  the  bend  was  procured  from  him  (o  restrain  the  use  of  bii 
tMia  per  trade,  and  therefure  of  no  force,  but  void  in  law;  The  plainilT  replied  thil  it 
"Ij' "  ha  ^^^  E'*^"  ^<''*">'3'^''y>  For  the  plaintifTit  was  contended  that  (he  coDdilioD 
J"  J  ^  was  valid;  as  the  business  of  Ihe  defendant  was  no!  such  a  trade  as  Ihe  Uv 
KniDi  at     reg^rdii,  and  that  admitting  it  to  be  a  trade,  yet  Ihe  reatrsiot  waa  lawful,  being 

*  And  aa  a^Minaal  bv  a  defend  int  to  sliow  a  woman  with  whom  bo  had  eababiltd  aa 
annnitj  for  life,  in  cjm  Uer  tbnald  aeparate,  and  provided  aba  ahonid  cooliaM  n*tj'i 
wu  in  oae  caM  holdan  valid;  3  H.  Ir  S.  4S3.  Bal  a  dsclaratioa  u  mttmmpiU.  ilaliai 
that  plainliffbad  eobibiled  with  diTandanl  ■■  bia  martraH,  and  that  it  waa  agraad  llnlM 
fBTlbor  iniDia»l  caaneiion  ibonld  take  plnca  batwaon  tham,  lad  tbal  dafandant  (hoaM  il- 
low  ber  an  ananily  u  long  u  «ba  (haold  cDaliaoe  af  (ood  «nd  viitueai  life  and  demMiaar, 
Jl  that  IbaranpoD,  in  caniid^nlioD  oftho  pramlaai,  and  ihit  plainlid' woald  give  ep  iba  a»- 
aailj,  der«Ddi.at  prnmiied  la  paj  ai  macb  aj  lbs  annDilf  wa)  roiriaabi;  worth,  waa  biM 
bad  OD  daiQDTrer,  on  (ha  groand  ibal  tbe  daclanlion  did  aot  itila  an;  aalSciaat  oaaaidai*- 
lion  to  found  a  pramiia;  4  B.  fe.  A.  6a0.  Nor  ii  a  biJI  in  tqailj  laatainaMa  agaiaM  asU- 
aoatrii  Id  enruic*  a  pirol  agroeioaat  bjr  ihe  t«t.itor,  wboa  sisgU,  to  aattJe  aa  aaaailr  M 
tbs  plainli.T,  a  maiiied  wamin,  who  had  lired  with  the  tsstatar  daiing  tbe  liina  of  bar  m- 
pantioafrom  har  huband;  Tor  aacb  an  agraeaaal,  if  nol  illegal,  t*  al  moit  on);  avolaati- 
ry  one;  1  Mdd    Rep.  65J. 

t  It  i*  ■  very  ancient  pnrt  oftbd  policv  nt  tbe  law  to  diieonrage  leatrainti  oa  trade.  U 
bainc  injarioni  to  (ha  pnUlis.  Bat  no  jndge  h  tt  carried  hii  abborrrenoe  ao  far  u  i>  npeil- 
•d  at  Hall,  J.  in  the  Van  llao<t,  2  Hen.  S.  Thare  a  drar  waa  baaad  Ibal  he  •hoDld  nal 
a>«  bia  eran  forlwo  years,  aid  HhIE  held  (hit  (ha  hood  wan  agaioil  tba  uarnaiaa  Uv, 
"  and  bjG — d  (u'td  ba).  if  the  plaintiO' were  hare,  bo  iboald  ga  la  ptiMn  (ill  ha  had  paid 
a  ene  to  the  kia(."  in  Milchill  v.  RajnolJi.  1  P.  W.  181.  Parher,  C.  J  in  hi<  adini^- 
bia  aipiHitian  af  the  lawi,  an  thii  lubjsct,  sicniaa  iba  tranipart  af  Mr.  Joatioe  Hnll'i  ia- 
digaatioB,  OS  Ihe  grannd  thil  it  wjt  eieited  by  a  ca<a  ormwt  groai  Irand  sad   villaDf  .— 
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BOND.     By  thi  eoiKinon  low.  «tS 

bI/  k  pnriicular  apecies  of  reatraiat,  and  not  universal.  P«r  Cur.  Th« 
ond  is  plaini/  restrklive  of  trade,  Tor  the  oblijior  ia  not  to  deal  with  an/  per- 
on  whatsoever,  thmt  the  plainli  I'  baa  dealt  with,  anil  there  is  no  difference 
between  a  restraint  from  a  particular  place,  aoU  from  particular  persons.  See 
Holcomb  V.  Hewaon,  3  Campb.  39 1-,  Cooper  v.  Turbill,  3  Campb.  386; 
Jones  V.  Edney,  id.  -255;  I  H.  Bl.  289;  6  Vca.  3-30;  12  East.  6;  8  Taunt. 
529;   I  LeoD;  Dy.  353.  b. 

3.  Mitchell  V.  Reynolds.  H.  T.  HU.  K,  B.  10  Mod.  130;  S.  C.  Fort 
296;  S.  C.  I  P.  Wms.  181.  S.  P.  CaESMis  v.  Naivbt  H.  T.  11:26.  K. 
B.  2  Stra-  739;  S.  C  9  Lord.  Raym.  1456.  Forls.  297.  S.  P.  Colmer  r. 
Clark.  E,  T.  1 734.  k.  B.  7  Mod.  230.  S.  P.  TaTlor  of  Exbtir  T.  Clirke 
E.T.  1683.  a  Show.  349. 

Debt  on  bond;  the  derendant  ".raved,  and  obtained  tm  oyer  of  (he  condition  ^<*  '  •**"' 
which  recited  that  the  defendant  had  aasigned  lo  the  plaintiff  a  lease  of  a  mee-  f^.T  ' 
saage  and  bake-house  in   Liquorpond-street,  in  the  parish  of  St.  Andrews,  ,|^g)j  ^„^ 
Holborn,  for  the  term  Jof  five  years,  and  provided  that  if  the  defendant,  should  aiarciu  hk 
Dot  exercise  (he  trade  of  a  baker  within  the  parish  during  the  eaid  term,  or  irada  ia 
ill  ease  he  did,  should  within  three  dayit  after  proof  thereof  made,  pay  lo  the  vo'tl.  tiot 
'  plainiilTifaeBumof  50/.,  then  the  bond  should  be  void.     The  defendant  ihen  ""^ 'f'!" 
pleaded  that  he  was  a  baker  by  trade,  that  he  had  served  an  apprenticeship  lo  hV„pBg^ 
it,  by  reason  whereof  the  bond  was  void;  wherefore  he  traded  as  it  was  lawful  ^^  ,  limiMd 
for  htm  lo  dn.     On  demurrer,  the  Court  adjudged  the  bond  to  be  good,  on  the  diiuict.* 
ground  that  from  the  pariiciilar  circumslances  and   consideration  set  forth, 
the  contract  appeared  to  be  lawful  and  useful,  and  that  the  restraint  was  a 
particular  restraint  founded  on  a  valuable  consideration. 
a.  Chesmant.  Naihbt.  H.T.  17^6.  K.  B.2Stra.  739;  S.  C.  2  I.ord  Raym. 
1456;   S.  C.  Fort.  Rep.  297. 
Error  of  a  Judgment  in  C.  B.  in  an  action  of  debt  upon  a  bond  entered  into  A*  witfam 
by  the  wife  dum  tola;  the  defendants  crave  oyer  of  the  condition,  which  ia  set !!'      ?''* 
forth  in  Aim  virba;  Whereas  the  above-named  M.  N.  at  the  special  instance  ^™^  J,"(."jj^ 
and  request  of  ihe  above-bound  E.  V,  is  to  lake  her  the  said  £.  V.  for  her  obliaor'i  ra 
hired  servant,  to  attend  in  her  shop,  and  to  inspect  her  customers  there,  and  wdeaoa. 
to  show  her  goods,  and  further  to  stand  by  and  assist  her  Ihe  said  M.  N.  in    [  617  ] 
her  said  trade  and  business  of  a  linen  draper,  whereby  it  is  presumed  the  said 
E.  V.  if  she  continues  any  length  of  lime  in  the  said  service  of  the  aaid  M. 
Ti.  may  become  a  perfeni  and  knowing  person  in  the  said  trade  and  mystery; 
and  whereas  the  said  M.  N.  consents  to  have  Ihe  aaid  £.  V.  in  consideralioa 
only  of  Ihe  express  promise  and  agreement  of  the  said  E.  V.  that  she  the  said 
E~  V.  ahall  not  nor  will  at  any  time  after  she  shall  have  left  the  service  of  the 
■aid  M.  X.  set  up  or  exercise  the  trade  or  mystery  of  a  linen  draper,  either 
by  herself  or  by  any  other  person  or  persons  in  trust  fur  her  use,  either  directJy 
or  indiroctly,  in  any  shnp,  room,  or  place,  within. the  epa^c  of  half  a  mile  of 
the  said  now  dwc]ling-h:>use  of  the  said  M.  N.  situate  in  Drury-lane,  or  any 
other  house  Ihat  the  said  M.  N.  her  executors,  or  administrators,  ahalt  think 
proper  to  remove  to,  in  order  to  carry  on  the  said  trade  of  a  linen-draper;  aor 
nball  she  Ihe  said  E,  V.  within  the  same  space  of  half  a  mile,  directly  or  indi- 
rectly be  concerned  in  or  assist  or  instruct  any  other  person  or  persons  in  the 
managing  and  carrying  on  the  said  trade,  under  colour  or  pretence  of  being  a 
servant  lo  such  person  or  persons,  or  under  any  other  colour  or  pretence  what- 
soever; which  said  express  promise  and  engagement,  joined  with  Ihe  good 
character  and  opinion  that  ahe  the  aaid  M.  N.  hath  in  the  integrity  and  honesty 
of  her  the  aaid  E.  V.  is  the  sole  considera'ion  and  inducement  that  has  obli- 
ged the  aaid  M.  N.  to  lake  Ihe  said  E.  V.  into  her  service  for  the  apace  of 

Ai  t.)  tha  ganaral  doclrina,  ice  Davis  v.  Mmrii,  6  T.  R.  I  IS;  Chuman  v.  Heialy,  1  Bra. 
P.  C.  234;  3hack1a  v.  Baker,  14  Ve*.  4GB;  Craltvrall  v.  Lva,  17  Vei.  S3S;  HarriaoD  v. 
Gardnsr,  t  Madd.  198. 

*  Yel  whara  the  eandition  ofa  bond  wh,  that  it  derandant'i  aon  ahoaid  rallow  Iha  ba- 
aiaen  of  aa  habardaihar  within  the  cannty  afKaDt,  orciij  of  Rocbasler,  or  CnnlarharT, 
that  b*  ahoaid  pky  to  Iha  pUIaliff  SOI.,  it  was  adjadttd  to  be  void;  Coliala  v.  Ilatcbalo't, 
Cre.  Eliz.  873. 
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three  vean.  Now  the  condition  of  th«  above  obligation  m  sncfa,  that  ir  (h« 
said  E.  V.  shall  act  contrary  to  and  in  breach  of  the  above  recited  protnta« 
and  agreement,  acrording  to  the  true  intent  and  meaning  thereor,  or  of  any 
part  thereof,  that  then  and  in  «uch  case  the  ^aid  E.  V,  her  executors  or  ad-  ' 
ministrators,  shall  Iherenpon  pay,  or  cau^e  to  he  paid  unio  the  said  M.  N.  her 
executors,  administrators,  or  asdigos,  the  full  and  juiit  earn  of  lOOi.  of  good 
and  lawful  money  of  Great  Britain,  without  frnud  or  furlhr.r  delay,  the  said 
BDin  of  iOOl.  being  the  consideration  money,  which  it  is  computed  Ihe  eaid 
M.  Pf.  might  reasooably  expect  with  an  apprentice  to  the  c^aid  trade;  that  then 
this  abligation  to  be  void,  otherwise  to  lie  and  remain  in  full  force  and  virtue 
in  law."  Qidinu  lectit  they  plead  that  Ihe  defendant  !E.  V.  entered  into  ibe 
service,  and  continued  from  the  time  of  the  bond,  to  38lh  April,  1794;  thai 
the  plaintilf  continued  to  live  in  Drury-lane  to  (he  bringing  the  action,  and 
exercised  her  trade  there,  and  that  the  defendant  did  not  set  up  the  trade,  or 
instruct  any  body,  within  the  bounda  mentioned  in  the  condition.  To  this  Ihe 
plaintiff  replied,  that  the  defendant  £.  V.  took  Ibe  other  defendant  to  hus- 
band, and  did,  within  half  a  mile  of  the  plaintifl'a  house  in  Drury-lane,  instruct 
her  husband  in  the  trade,  upcm  which  they  are  at  issue,  and  it  is  found  for  the 
plaintiff,  and  on  a  writ  of  error  in  B.  B.  judgment  was  affiTmed,  upon  the  ra- 
thority  of  Mitchell  v.  Reynolds,  a nfe,  616. 

4.  D*vis  V.  MisoN.  H.  T.  1793.  K.  B.  5  T.  R.  118. 
.Or  *r**  In  Bi,  action  on  a  bond  reciting  that  in  consideration  that  the  defendant  wsif 

r 'ais  1  '"  ^^  employed  a«  an  assistant  to  the  piaintifT  in  his  profesaipn  of  a  surgeon, 
^  ^  Sfc.  he,  the  defendant,  agreed  not  to  use  and  enjoy  the  business  of  a  sui^eon, 

b.c-  within  ten  miles  of  T.  where  the  plaintif)  resided.  Afler  an  untenable 
special  plea,  the  Court  said,  as  the  limits  were  not  unreasonable,  which,  ac- 
cording to  the  case  of  Mitchell  v.  Reynolds,  1  P.  Wins.  181.  was  the  only 
criterion  in  such  cases;  and  the  bond  being  founded  on  a  valuable  considera- 
tion, they  should  hold  the  bond  to  be  legal,  and  binding,  on  the  defendant. 
Ortwent  *'   HiTWARD  v.  YoHNO.  M.  T.  1818    K.  B.  2  Chit.  Rep.  407. 

mUeT'"  ^  A  ''°'"*  conditioned  not  lo  set  up  as  surgeon  or  man  midwife  in  the  (own  of 
Aylesbury,  or  within  SO  mites.  Upon  its  beinft  objected  (hat  Ihe  bond  was 
void,  as  in  restraint  of  trade,  Abbott.  C.  J.  said,  May  not  the  baainess  of  an 
apothecary  extend  for  20  miles,  and  might  not  the  selling  up  within  that  dis- 
tance be  injurious  to  himF  This  bond  is  clearly  valid,  according  to  the  case 
of  Mitchell  V.  Reynolds,  abridged  ante,  616. 

6.  Clbrkk  T.  Comes.  T.  T.  1734.  K.  B.  Ca.  Temp.  Hard.  63;  S.  C.  by  the 
Or  not  to  name  of  Colmer  v.  Clark.  7  Mod.  330. 

carry  on  Debt  OH  articles  in  C.  P.  that  the  defendant  taught  ihe  piaintifT  his  trode, 

trada  with  ^^  condition  that  he  would  not  set  up  within  Ihe  city  and  liberty  of  Westmina- 
'"f  W  "i^  '*'■'  ■"*'  *''"■  °^  mortality,  under  a  penalty.  Judgment  for  the  plaintiff,  which 
mliuter  or    *"*  subsequently  confirmed  on  error  to  the  House  of  Lords.  ^ 

biili  of  mor  (c)   /n  rMfrotnf  of  marriage. 

idity.*  Low  V.  Pekrs.  E.  T.  1768.  K.  B.  4  Burr.  22^5. 

The  defendant  gave  to  the  piaintifT  a  promise  of  marriage,  under  ^cal,  in 
Boadiopa   these  words;  "  hereby  I  promise  Mrs.  Catherine  Low,  that  I  will  not  marry 
riling  in  IS  ^^y  person  beside  herself;  if  I  do,  I  agree  to  give  her  1 0001.     N.  Peers." 
nwr'riMB      Defendant  having  married  another  person,  was  sued  on  this  covenant,  and 
an  void;     plaintiff  had  a  verdict;  but  judgment  was  arrested,  for  it  was  not  a  covenaDt 
abwriutely  to  marry,  but  to  restrain  Ibe  defendant  from  marrying  anr  other 
peraon,  though  the  piaintifT  was  not  bound  to  marry  him;  and  being  thus  re- 
strictive of  marriage,  was  adjudged  void.     See  2  Vcm.  102,  216;  2  Eq.  Ce. 
Abr.  248;  1   Atk.  287;  2  id.  539.  640;  10  Ves.  jun.  439;  10  East.  22;  3 
M,  k  S-  463. 

■  And  in  Bann  t.  Gay,  4  E»l.  ISO.  an  agreament  entared  into  b^  a  praclisini;  atlorney 
in  Lcndan,  to  Tolinqabh  tiia  bniinim,  and  reconmiad  h'n  clienta  lo  two  olher  altorncja  Tor 
a  valaabla  go  oil  deration,  and  ihat  he  woalJ  not  himsolf  piactue  ia  iDch  occapallon  tcifA,- 
in  London  and  ISO  tnilei  from  thence,  and  lh.it  he  wanid  parmil  tbam  to  mike  nae  of 
hb  nami!,  in  iheir  firm  Tor  ana  venr,  v>na  holiten  a  valid  ronlrnet;  and  in  BryMn  r.  Whita- 
hwd,  1  8.  ft  a  Tt.  it  waa  holden  bj  the  Vice-Chnncallar,  ihat  a  trader  may  lell  a  eeerct 
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(d)   Tojpncwn  mairingt.  t  ^'9  1 

Hall  t.  Kkehb.  H.  T.  1693.   iSom    Proc.  3  Lev.  411;  S.  C.  Show.  P.  C. 
16;  Bro.  P.  C.  144. 

Debt  on  bond  conditioned  to  pHy  the  plaintiff  500/.  within  three  fnoniheaRer*^'' given  to 
A,  B,  should  marry  Lady  Oyle,  a  lady  of  large  property.     The  defendant,  IheP"""?"    , 
executor  of  A.  B.  pleaded  that  the  latter  was  never  married  to  Lady  O.  Ixsue  """"B*' 
being  taken  upon  this  point,  the  jury  found  for  the  plaintiJT  -,  and  on  a  bill  filed 
by  the  defendant  in  Chancery,  the  Lord  Chancellor  thought  the  bond  valid, 
and  refused  lo  grant  relief;  but  upon  appeal  to  the  Hou^e  of  Lords,  that  tri- 
bunal was  of  opinion  that  all  such  contracts  concerning  marriage,  were  of  dan- 
serous  consequence,  and  not  to  be  allowed,  and  reversed  the  decree  of  the 
Chancellor. 

(e)   n  rtfund part  of  a  marrhs-t  portion.  OrtorBfond 

TuRTo:*  V.  Bensos.  M.  T.  1719.  Chan.  1  Stra.  240.  .p»rtc.f« 

Toads  given  to  refund  part  of  a  nmrriage  portion,  are  void  as  a  fraud  on  the  mnniBgs 
contracting  parties.  portion. 

(/)  To  compound  a  crimiiuil  mytecvtion.  t  ^-0  ] 

Collins  V.   Blonthrru.  2  Wila.  344. 

Thia-waa  an  action  ot  debt  on  bond,  dated  the  6th  of  April,  17G5,  in  which  9"  ''""^ 
defendant  was  jointly  and  severally  bound  with  A.  B.  in  the  penal  sum  of  7001.  *I,]^poond 
conditioned  for  the  payment  by  A,  and  fi.  and  the  defendant,  of  the  sum  of «  criuiinal 
3501.  on  the  61h  of  May  following.     The  defendant  having  prayed  oyer  of  the  pio.eca 
bond  and   condition,  pleaded  that  two  of  the  oblignrs,  A.  and  R.  and  three  tioo; 
other  pemons,  atood  indicted  by  John  Budge,  on  five  several  indictments,  for 
wilful  and  corrupt  perjury,  and  had  severally  pleaded  not  guilty;  that  the  seve- 
ral Iraveraers  or  the  indictment  were  coming  on  to  be  tried  at  the  assizes  in 
Stafford,   whereupon  it  was   unlawfully  and  corruptly  agreed  between  Budge, 
the  prosecutor,  the  plaintiff*,  and  the  five  persons  indicted,   that  the  piiiintifr 
should  give  Budge  his  note  for  3501.  payable  one  month  alter  date,  for  not  ap- 
pearing to  give  evidence  on  the  trial,  and  the  obligors  should  execute  a  bond 
to  the  plaintiff  of  the  same  date  with  the  note,  as  an  indemnity  to  the  plaintiiT 

inbit  Inda,  ami  reatraia  bimielrgODBrslIf  froixi  the  Die  of  it;  and  hu  honour  in  this  ciisa 
decried  &  ipeciGc  perTormanM  oria  agrsement  to  sell  all  Ifae  good  will  of  utrnde,  and  Iha 
eicliuivB  OM  of  a  secret  ia  dyeiog,  the  Haalar  being  directed,  in  aetliing  Ihn  derd,  to  in- 
trodsce  a  geneni  coienanl  (o  restrain  the  me  or  the  sacret  for  20  yam,  nnda  liiuiled  ca- 
Teaanl  in  point  oriocaiily,  as  to  carrying  on  the  ordinary  basiness  of  a  dyer,  both  partiei 
beiiu  willing  ibat  Ifae  Bf  reement  ehould   he  lo  modified. 

•The  civil  law  allowed  Ihe  proxeneta,  or  match  makers,  to  receifo  a  reward  Tor  their 
paini;  1  Bro.  Civil  Law,  TE>;  sad  Lord  Somen  decreed  in  Tsvonr  oFa  bond  for  procuring 
a  marriage,  the  procuring  of  a  marriags  being  a  good  conlideration  at  Ian  for  an  aitumpnl 
8e«  Grisley  v.Lolher,  Hob.  10;  and  whnt  Holt,  C.  J.  nyt,  in  Hall  v.  Poller,  S  Lav.  411; 
b«t  MS  CoUias  v.  Blaaleme,  2  Wili.  G4T,-  but  hia  decree  was  rsTeFsad  in  the  Hodib  of 
Lotdf;  Poller  T.  Kean,  or  Hall,  Shotr,  Caa.  Pari.  7«.  noticed  S  P.  Wms.  76.  &  892;  and 
it  is  now  clearly  settled,  (bat  eqaity  will  rslieve  against  ttonda  given  for  tbe  procniirg  ofa 
mamaie;  Drury  t.  Hook,  1  Vern,  412;  Arandel  v.  Trevillan,  Ch.  Rep.  BT;  Hull  v.  Fet- 
ter, S  Lev.  4H;  Sho  P.  C.  76;  Gramtille  v.  Fanning,  8  Ch.  Rrp.  IB;Toth.  26;  Cole  and 
Gibson,  1  Ved.  807;  Smith  v.  Aykwell,  S  Aili.  ^66;'  and  not  only  decree  sucb  bonds  to  b«  ' 
delivered  np,  bat  alio  a  sftin  paid  to  be  refunded;  Smith  v.  Bruning,  2  Vern.  392;  they 
baiiig  iatrodactive  of  in  G  a  lie  mUchier;  3  P.  Wmi.  394;  and  as  ir.llcf,  in  these  cased,  is 
given  pa  groundi  of  pablic  convenience,  toch  boodd  do  not  admit  of  confirmntion,  thongh, 
perhape  (a  sort  orconBriTiatioa,)lbe  remedy  of  the  parly  may  be  raleMed;  Shirley  v.  Mar-. 
tin.  mentioned  in  note  1-  to  RoberU  aad  Roberts,  3  P.  Wma.  T4.  and  noticod  in  Fonbl. 
Eq.  26S.  Tba  Court  on  Ibesa  occasion*  does  not  inlerpose  ia  respect  or  the  psrtieulnr  da- 
mage to  the  party,  bat  from  a  public  consideration,  marriage  greatly  concerning  llie  public; 
Law  sod  Law  For.  142;  9.  C.  MS.,  and  more  rally,  in  ;)abenb)im  v.  Or.  I  Vea.  277;  Cuts 
▼.  UjbsOQ,  I  Vea.  GOS.  Sncb  bonds  lend  to  inlrodace  improvident  marrisgea;  and  every 
ceatracl  relating  to  marriage  ought  to  be  free  and  Open:  Kjtberts  v.  Bobetl',  8  F.  Wma. 
78;  Debenham  v.  Or,  1  Vet.  ZTT;  and  on  tbis  ground  it  is,  that  though  Ihe  mnlch  be  a 
proper  one,  yet  the  Coort  sets  ihe  bond  aside.  But  for  the  ingredient  of  public  policy  llis 
Court  would  aet  snah  bonds  atide  at  the  laalaoee  of  the  obligor,  who  ia  partitipa  crimi- 
mi;  and  where  the  obligor  has  soaght  relief,  costs  have  not  been  given;  I  Vea.  277.  A 
bond  givea  for  aeaiiling  a  clandestine  marriage  hai  been  set  aside,  though  given  volantari-  - 
ly  after  Ihe  marriage,  and  wllbonl  any  previous  agreement  for  ihe  eaiiio;  Williamaoa  v. 
libsoQ,  9  3cb.  k  Lefr.  867. 
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for  giving  such  note.  The  plea  then  stated  the  carrying  this  agreement  inlti 
elfect,  on  the  6lh  of  April,  1765,  ftnd  concluded  with  an  averment  that  the  bond 
was  given  far  the  said  consideration,  and  no  ol^er,  and  that  the  obligors  were 
not  indebted  lo  the  {jlaintif!  in  any  sum  of  mnner,  and  therefore  the  bond  was 
void  io  law.  Oji  demurrer,  the  Court  gave  judgment  for  the  defendnnt,  on 
these  grounds;  1st,  That  the  whole  IrnnBaction  was  to  be  considered  as  ona 
entire  engagement;  for  the  bond  and  note  were  both  dated  on  (he  same  day, 
for  payment  of  the  aame  sum  of  money  on  the  same  day;  that  it  was  an  agree- 
ment to  stifle  a  prosecution  for  wilful  and  corrupt  perjury,  a  crime  most  detri- 
mental lo  the  commonwealth;  that  the  promissory  note  was  certainly  void,  and 
consequently  the  plaiotifT  was  not  entitled  to  recover  upon  the  bond,  which  waa 
given  to  indemnify  i^m  from  nuch  nolo;  they  were  both  bad,  the  consideration 
for  giving  them  being  wicked  and  unlawful,  Sd,  That  the  bond  was  void,  be- 
cause it  waa  given  for  the  purpose  of  templing  a  man  to  transgress  the  law. 
3d,  That  the.  special  matter  might  be  pleaded,  although  it  waa  objected  that 
the  law  would  not  endure  a  fact  in  p"u,  (fiAor«  a  specialty  to  be  averred 
against  it,  and  that  a  deed  could  not  be  defeated  by  any  thing  less  than  a  deed; 
for  the  condition  in  this  case  was  for  the  payment  of  a  sum  of  money;  but  that 
payment  to  be  made  was  grounded  upon  a  vicious  consideration,  which  was  not 
inconsistent  with  the  conditiou,  but  struck  at  the  contract  itself  in  such  a  man- 
ner as  ahowed  that  the  bund  never  had  any  legal  existence,  and  if  it  never  bad 
any  being  at  all,  then  the  maxim,  that  a  deed  must  be  defeated  by  a  deed  of 
equal  strength,  did  not  apply  to  this  case.  The  averment  pleaded  in  Ihivcaae 
was  not  contradictory  lo,  but  explanatory  of,  the  condition;  aslo  the  argument, 
that  if  there  was  not  any  consideration  tor  the  bond,  it  wiu  a  gift  that  waa  to 
be  repelled  by  showing  it  was  given  upon  a  bad  consideration;  this  destroyed 
Ihe  presumption  of  donation.  4lh,  That  the  plea  was  properly  concluded, 
"  and  so  the  said  bond  is  void,"  or  at  least  this  coocluston  was  well  enougb 
upon  general  demurrer. 

{":)  To  vnlhold  evidence. 
[  62!  ]  MigOH  V.  WiLKiNS.  M.  T.  1688.  C.  P.  2Vent.  109. 

Or  lo  wild  On  oyer,  it  appeared  that  the  obligor  hod  bound  himself  not  to  bring  aay 
bold  svi  evidence  at  the  assizes,  to  prove  the  two  cows  in  question  between  O.  N.  and 
the  defendftnt,  to  be  the  cons  of  the  (aid  defendant,  or  of  R,  G.  and  that  R.G . 
should  procure  a  bill  i>f  ignot^miu  that  the  bond  should  be  void.  The  defend- 
ant pleaded  these  facta;  and  upon  demurrer,  judgment  wns  given  for  the  de- 
fendant, the  condition  of  Ihe  bond  being  contrary  to  law,  and  to  shift  off  evi- 
dence of  felony,  and  the  Court  recommended  one  oftlie  Welch  judges  to  hava 
the  plaintiT  prosecuted.  See  3  T.  R  17;  6  id.  134;  1  Leon.  lUO;  6  East. 
299;  2  Wila.  349;  1  Stark.  487;  3  Esp.  253;  5  T.  R  405;  7  id.  335;  8  id. 
677;  8  East.  3S1;  Hob.  106. 

(A)  To  reatra'm  an  officer  tn  Ihe  execution  of  kit  duly  or  office. 
Norton  v.  Simfs.  Hob.  12. 
Wherspsr  The  plaintilT,  who  was  sheriff  of  Hampshire,  on  his  appointing  a  person  aa 
ticaUr  pon  his  under  sheriff,  took  a  bond  from  him  and  defendant  as  his  surety;  one  con- 
sriDrrijIitBdition  ol  which  was,  "that  the  under  sheriff  should  iwt  execute  any  extent, 
anaDnai  liberate,  e/e^srif,  or  other  procesd  of  execution,  for  any  sum  above  20f.  without 
e^loany  g^  acquainting  plaintiH  (the  sherifl)  with  the  same,  and  getlinir  his  special 
limitins  the  Warrant  for  the  execution."  In  debt  on  this  bond,  defendant  demurred;  whea 
•lerciM  of  it  was  resolved,  that  the  office  of  under  pherilTis  of  lonn[  uac;  and  as  deputy  la 
tboM  pon  the  'sheriff,  he  is  invested  with  all  the  rights  of  ofRce  of  the  sheritf  biinself ; 
•r*  «rs  such  aa  executing  proci^ss,  executions,  ^c.  that  Ihe  sheriff  therefore  cannot 
voiu-  make  an  under  sheriff,  without  giving  him  those  powers,   nor  abridge  him  of 

any  part  of  them.     That  this  condition,  therefore,  being  lo  deprive  ihe  under- 
sheri*Tof  one  of  iherighlH  annexed  by  law  to  his  office,  was  illegal  and  void. 
S«e  Parker  v.  Rett,  1  Salk.  95. 
.  ^^  ,.  (i)  Illegal  traffic. 

•atoMcSIZ  LiQHTFooT  V.  TEf^*^T.  M.  T.  179G.  C.  P.  I  B.&.P.651. 

•  t)i«p*7  Debt  on  money  bond.     Ailer  oyer,  the  defendant  pleaded  wm  eat  faettm^ 


.Google 


X  BO^D.— J%  At  Common  Law.  4«T 

ind  five  other  pleu.  The  TaaTtb  Htated  that  ihe  plaiDtifl  and  defendaiit,  be-nant  arifa* 
fora  th«  maktDg  of  the  said  bond,  were  subjects  of  this  realm,  and  that  it  was  P"'*  "^ 
uolawfully  agreed  batween  them,  fhsi  the  plaintifl'  should  sell  to  the  ''eiend- J°"j'|J°|i* 
ant  cert&in  goods  to  be  shipped  by  the  deTendant,  and  conveyed  from  the  port  \\\^gg\  mf 
of  London  to  Oslend,  and  to  be  from  thence  shipped  to  Calcutta,  without  the  gc,  ii  void. 
liceoM  of  the  Enst  India  Coropaijy,  Hpd  thnl  the  pUinti'F,  well  knowing  that 
the  goods  were  to  be  carried  to  Calcutta,  and  then  sold,  and  Ibat  for  secnring 
the  payment  of  the  prices  of  the  said  goods,  the  defendant  did  make  and  seal 
the  bond,  8tc. ;  and  whiclt  said  bond,  for  the  cause  aforesaid,  was  void  in  law, 
Afler  verdict  far  the  defendant,  on  this  and  another  Bimilnr  plea,  and  a  rule  ntsi 
for  entering  judgment  for  the  plaintiT,  it  was  contended  in  support  of  the  pleat 
that  the  bond  being  contrary  to  the  7  Geo.  1 .  s.  1.  c.  31.  which  enacts,lhat  alt  [  633  } 
contracts  and  agreements  made  by  any  of  his  majesty's  subjects  for  the  load- 
ing  or  supplying  any  such  ship  or  ships  with  a  cargo  of  any  sort  of  goods  or 
mercbaadiso  to  the  Eaat  Indies  are  void.  Per  Car.  Upon  the  principlee  of 
the  common  law,  the  coaaideration  of  every  valid  contract  must  be  meritorious, 
Tlie  sale  and  delivery  of  goods,  the  agreement  to  sell  and  deliver,  is  prima 
facie  a  meritorious  consideration  to  support  a  contract  for  the  price.  But  the 
clear  result  of  the  cases  is,  that  if  a  vendor  sell  goods  wiih  a  knowledge  of 
their  intended  future  illegal  dea:ination,  he  cannot  recover;  the  case  of  Liggs 
T.  Lawrence,  ^  T.  R.  454.  is  an  express  authority  against  the  plaintiff's  right 
of  action.  The  ground  of  that  determination  was,  that  the  goods  were  sold 
for  the  purpose  of  being  smuggled  into  England.  No  distinction  can  be  draws 
betiveen  that  case  and  the  facts  disclosed  in  the  defendant's  pleas,  and  which 
have  been  found  to  be  true  by  (he  jury,  for  the  goods  here  were  sold  that  they 
might  be  smuggled  into  India,  and  the  agreement  was  that  they  should  be  con- 
veved  to  Ostend,  and  from  llience  to  Calcutta.  According  to  the  plea,  the 
plaiotiSs  did  not  merely  assist  another,  they  must  be  taken  to  be  principals  in 
the  illicit  transaction,  and  that  Ihe  bond  is  void. — Rule  for  entering  judgment 
for  plaintiffs  discharged.  See  post,  tit.  Smuggling;  Holman  v.  Johnson,  Cowp. 
341  ;  Clugns  v.  P.inaluna,  4  T.  R.  466  ;  Wagmell  v.  Read,  5  T.  R.  699  ;  9 
East.  419;  I  M.  &.  S  o98,-  5  Taunt.  181. 

(C)    MOOB    OF    TAKI.tO    AOVANTAGE    THEREOF. 

Illegality  in  the  conaideralion  of  a  bond  must  be  pleaded  specially,  and  the 
effect  of  the  instrumeiil  cannot  be  av.iided  on  the  ground  of  the  illegality 
merely  appearingin  evidence,  or  upon  the  face  of  the  condition;'  and  the  de- 
lendaot,  it  is  Maid,  cannot  under  such  circumstances,  demur*   1  Saund,  395. 


VI.  RELATIVE  TO  THE  ALTERATION  OF." 

(A^  By  RAsuRE. 
Selbt  t.  Ghesnb.  M.  T.  1704.  K.  B.  6  Mod.  Rep.  233. 

The  obligee  made  a  considerable  erasure  in  Ihe  condition  of  a  bond,  and*  _  . 

after  brought  an  action  on  the  bond,-  and  (he  defendant  havmv  had  oyer,  and  J'""'"  '* 
the  bond  being  in  court,  and  the  erasure  discovered,  the  defendant  pleaded  it  ^^^^  ^y^^ 
waa  not  his  deed,  and  notice  of  trial  wait  given;  but  when  the  plaintifi  under- defend Jot 
■tood  the  defendant  Md   found   out  the  cheat,  and  could  prove  it,  he  counter-  an  oyer  dis 
manded  the  notice.     It  was  moved,  on  aindavils  of  this  matter,  that  the  bond  [  6t.'S  ] 
■hould   remain  in  the  custody  of  the  officer  of  the  court  till  the  cause  should  ccv«r«d 
be  tried,  for,  otherwise,  the  plaintilf  would  slay  till   (he  defendant's  witnesses*!'"'""'" 
were  dead,  and  put  this  forged  bond  in  suit  against  him,  when  he  could,  by  no  J"j  ^™"'* 
possibililv,  rebeve  himself  against  it;  and  now,  if  he  would  try  it  by  proviso,  madein  iho 
Ihe  plaintiT  would  be  nonsu'ted,  and  hemisbl  begin  again.     Per  Cur.    If  yon  condition, 
had  denied  the  deed  according  to  WevRiark's  case,  it  is  to  remain  in  court  till  tnd  plaad 

*  If  the  traod  bo  nllcred  bj  the  ah)!gae,  althoiigh  but  in  on  tmaialerinl  point,  be  Tieitm  *?  *""*  '" 
Ihadmd:    lee  10  Co.  92:  11  Co.  27.  a;  Bn!l.  N.  P.  267  thaogb  nii  allention  by  >  ■tiin-J^''*'"'> 
gar,  in  nn  immateriar  poinl,  will  no'  avoid  the  iniCmment;  bat  it  i«  laid  to  b«  btberwiae  if"       * 
a  It  run  jsr  alter  it  In  an  e^Halial  pirticulir,  forthe  wilnsaoi  en  nnot  prove  it  to  be  the  deed 
of 'he  party  where  I  ho  re  is  any  material  variation;  11  Co.  37  Bull,  N.  P.  267,   Cam.  Dig. 
lit.  Fait,  t.  Roll.  11.-  Cio.  Eliz.  626.     At  wbers  the  data  is  erMod  afler  tb«  deliTsry;  S 
Ca.ss. 
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pUiniiif,  th«  cause  is  tried,  otherwise  it  shall  onij  remain  for  the  term  in  which  k  via 
pBreeiTing  brought  in;  but  the  mast  it  goes  to,  is,  Ihst  on  an  imparlance  granted,  it  shonM 
tD'heTe"  remain  in  court  till  the  defendant  pleads.  If  it  is  by  bill,  the  defendtint,  after 
taotedi  impBrlance,  may  craVe  oyer;  and,  therefore,  it  must  remain  in  court  till  the 
coontar  party  is  put  to  plend,  that  he  may,  in  that  case,  have  ojer  of  it.  Holt,  C.  J. 
Diands  no  recollected  Sir  Solomon  Swale's  cnt<e,  where  a  deed,  on  evidence,  was  found 
'h^r '""  ""'  '"  ^^  *^'^  defendant's  deed,  and  hy  consequence  forged;  and  it  was  insisted 
^r  ^T  ^"^  ''*°*  ^^°  Court  ought  to  cancel  it;  yet  (he  Court  denied  it,  because  thers 
impoDnd  might  be  error  in  the  proceedings,  for  vvhtch  the  verdict  might  be  set  aside, 
tbs  deed,  und  then  the  bond  would  stand  unimpeached,  and  ao  the  matter  be  brought  in 
ques  ion  again;  and  therefore  it  was  resoWed  it  should  not  he  cancelled,  bat 
remain  in  the  court  uncancelled.  And  they  said,  here  the  defendant's  beat 
The  inm  way  would  bp,  to  carjy  the  cause  down  by  proviso;  and  if  the  plaintiff  wouM 
ucnred  by  eui'er  himself  to  be  nonsuited,  whereby  the  suit  will  be  at  an  end,  and  the 
a  bond  had  plaintiff  entitled  to  take  his  bond  out  of  court,  yet  that  nonsuit  would  be  strong 
ineniioDed  «^idence  against  him  in  another  action  to  be  brought  thereonj  or  elae  he  might 
and  on  B  M  ^^v^  his  witness's  testimony  perpetuated  in  Chancery. 

COnd  lUte  (B)    Bt  INTERUNEATmN. 

meat,  it  is  Waugh  v.  Busseli..  E.  T.  1814  C.  P.  I  Marsh.  311;  S.  C.  6  Taant.  706. 
wiiitin  Q„  oyer  craved  of  a  bond,  the  plaintilfs  set  out  the  condition  as  for  pay- 

DUHn^t  "  "^^"^  ^^  '^^  ^"™  "''  ")0''<  hy  equal,  8c.c.  payments,  until  the  full  sum  of  one 

>iid  (he'  poHndt  should  be  paid.     Plea,  the  general  issue.     It  was  proved,  that  the  per- 

wotd  "Aun  son  who  drew  up  the  bond  had,  without  the  knowledge  of  the  defendant,  in- 

dred" 'a  serted  the  word  hundrid  between  the  words  one  hnd  povndt.     The  plaintiff 

iatoilined  had  a  verdict,  and  on  a  motion  to  set  it  aside,  on  the  ground  that  the  inter- 

"bl    "'>  tineation  absolutely  vitiated  the  bond,  the  Court  were  ofopirtion,  that  in  the  ob- 

koowledae  '^^"'^^  ^f*  ^^^  word  hundred,  thn  contest  would  have  shown  the  tenor  of  ths 

held  aot  (0  hond  sufficiently  to  have  given  it  effect.     That  it  was,  therefore,  not  afiected 

vidsts  the  by  (he  alteration,  ia  which  alone  it  could  operate  in  nvwdance  of  tii«  bood. — 

bond.  Rule  refused. 

J  *^^*  1  (C)    Br  REMOTIItO  THB  SEAL. 

ReiDo*.ng  CoLLiss  v.  Prosser.  E.  T.  1823.  K.  B.  1  B.  &.  C.  682. 

one"bligor  Declaration,  in  debt  on  a  bond  made  by  Wegg  to  the  plaintiffs  for  1000/., 
in  a  Mve  conditioned  for  the  performance  of  certain  duties  by  another  person.  First 
ral  bond,  plea  set  out  the  bond — that  G.  B.  Mainwaring,  his  heirs,  execatora,  l^.  were 
doM  not  vi  firmly  bound  to  the  plaintiffs,  justices  of  the  peace  for  the  county  of  Middle- 
tbte  (he  aej^  ;„  ^^^f,  g„^  ^f  la^oOOI. ;  that  E.  Woodhonge,  his  heirs,  &c.  were  bound  to 
'"  "Ji""  the  plaintilTe  in  3300/.;  that  P.  Prealand,  S.  Jackson,  and  W.  Everett,  were 
other  par  '">«"■'  "»  ^he  plaintiff  in  2000i,  each;  that  Sir  N,  Conant,  G.  S.  Wegg,  and 
tiea.  J.  Weyland,  jun.  in  (he  sum  of  1000/.  each,  "  for  which,  to  be  well  and  faith- 

fully made,  we  bind  ourselves,  and  each  of  us  for  himself,  for  the  whple  and 
entire  sum  of  lOOOi.  each,  and  the  heirs,  execulom,  and  administrators  of  us, 
and  each  of  us,  firmly  by  these  presen(s."  The  condition  ot  the  hood  was, 
that  the  justices  of  the  peace  for  the  county  of  Middlesex,  at  their  geaeral 
quarter  sessions,  having  appointed  G.  B.  Mainwaring  the  treasurer  lor  the 
county,  and  requiring  a  security  to  the  amount  of  ]a,0<X)i.,  the  (Aligon  be- 
came bound  for  the  sevcial  sums  set  to  their  names  respectively,  and  not  flir- 
Iher;  or,  otiienvise,  that  G.  B.  Mainnaring  should  account  for  alt  sums  of 
money  which  were  then,  or  should  thereafter,  come  into  his  hands  as  treasu- 
rer, and  then  the  obligation  was  to  be  void.  The  first  plea  then  stated,  that 
the  bond  was  not  (he  deed  of  Wegg,  Second  plea,  that  Sir  Conant  sealed 
and  delivered  the  writing  obligntiiry,  and  that  afterwords  his  seal  was  torn  oPT, 
and  taken  away  from  it,  wilbout  the  privily  or  consent  of  G.  S.  Wegg,  or  of 
the  defendants,  his  txeculorH,  whereby  it  became  cancelled  and  void  as  to  G, 
S.  Wejjg  and  the  derendants.  Third  plea,  similar  to  the  lost;  that  the  seal  of 
Sir  N.  Conant  was  torn  of,  and  taken  away  from  the  writing  obligatory,  wiih 
the  privity  and  consent  of  the  plaintifTs,  whereby  il  was  cancelled.  Replica- 
tion, that  before  the  seal  of  Sir  N.  Conant  was  torn  off,  F.  Const  became 
surety  for  G.  B.  Mainwaring,  in  his  room,  and  that  F.  Const,  bad  paid  to  tli« 
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the  pluintiSi)  Ibe  sum  of  10001.,  ia  which  he  had  become  go  bound.  Demur- 
rer, and  joinder  in  demurrer.  It  appeared,  thai  there  was  not  any  ium  writ- 
ten opposite  anj  of  the  names  of  the  obligors,  except  that  of  P.  FreBlsnd,  be- 
fore  which  was  written  20001.,  and  that  Ibe  seal  oppoaite  his  name,  and  the 
seal  attached  (o  the  name  of  Sir  N.  Conaot,  had  been  cut  off  and  taken  away. 
In  support  of  the  demurrer  it  was  contended,  that  the  taking  off  the  seal  of 
ooe  rendered  the  bond  void  as  to  all  the  obligors.  By  the  Court.  We  are 
ef  opinion,  that  the  facts  disclosed  in  these  picaa  are  not  an  answer  to  thia 
action.  I(  ia  first  said,  that  the  bond  is  Joint  and  several.  Eut  the  recital, 
that  each  party  intended  to  be  answerable  only  for  a  particular  sum,  anil  that 
almost  all  the  parties  bound  ihenuelres  in  different  sums  of  money,  clearly 
■bows,  by  the  words, '-  tor  which  we  bind  ourselres,  and  each  of  us  for  him- 
self, for  the  whole  and  entire  sum  of  lOOOi.  each,"  th^t  the  three  obligors 
meant  only  to  join  in  the  security  to  the  amount  of  lOOOI.  each.  The  bond 
is,  in  all  its  terms,  a  several  bund;  and  the  mere  circumstance,  that  it  was 
given  for  one  thing  (ihe  discharge  of  a  particutRr  duty),  cannot  make  it  a  joint 
one.  It  is  several  in  its  penalliea;  it  must  be  several  as  to  its  parties  It  is  [  ^^^  ] 
secondly  said,  that  the  removal  of  the  seal  of  one  of  the  obligors  has  cancel- 
led the  bond  as  to  the  whole.  There  is  not  anyauthority  for  saying,  that  the 
act  of  talcing  one  seal  from  a  several  bond  will  destroy  its  effects  on  the  other 
persons;  but  it  is  contended,  that  the  right  to  contribution  from  that  parly  is 
thus  taken  away.  It  is  very  doubtful,  whether,  under  any  circumstances, 
there  could  hiivc  bean  any  contribution  made  on  this  bond.  That  remedy  is 
founded  on  the  principle,  that  one  of  several  persons  has  paid  a  sum  of  money, 
for  which  alt  of  them  were  liable;  but  such  is  not  the  state  of  the  present 
case;  for  when  the  defendants  have  paid  1000'.,  they  will  not  have  paid  any 
aum  for  which  any  other  person  but  Ibe  testator  was  responsible.  It  has  been 
suggested,  that  Mr.  Mainwaring  might  have  been  a  defaulter  for  a  aum  less 
than  1000/.,  and  then  that  it  would  have  been  an  act  of  injustice  for  any  one 
of  the  obligors  to  have  paid  the  whole  of  the  sum,  without  having  a  claim  ob 
his  ccMjbligor,  and  yet  that  is  certainly  the  legal  consequence  of  this  bond. — 
Judgment  for  the  plaintifTa.  See  5  Co.  1 9 ;  1  East.  Rep.  497 ;  3  Taunt.  Rep. 
87;  Cro.  Eliz.  PiO;  2  Bos.  Sf  Pull.  370;  5  Co.  103.  b;  ibid.  23;  March.  Rep. 
,195;  6  £aat.  Kep.  506;  2  Maule  &  Sclw,  363. 


VII.  RELATIVE  TO  THE  DISCHARGE  OF  OBLIGOR. 

(A)   B?  ACT  OF  THE  FARTIF.S. 

1.  Sklurs  V.  BicKFORD.M.  T.  IB  17.  C.  P.  8  Taunt.  SI;  S.  C.  1  Moore. 
460. 
This  was  an  action  on  a  bond.     The  condition  recited  thnt  in  consideration  ^  '°j*^ 
of  the  assignment  by  the  defendant  to  the  plaintiff  of  the  lease  and  goodwill  ef  ^^tj^Q^^j^ 
m.  certain  shop  and  business,  the  defendant  should  not  carry  on,  nor  procure  to  iu  coadi 
be  carried  on,  a  certain  business  on  his  account,  or  for  his  use,  within  a  cer-  tioiK,  mod 
tain  distance  from  the  shop,  ^.   assigned.     Breach,  that  the  defendant  bad,  ^^  bydawt 
contrary.  8lc.  carried  on  the  said  business  within   the   prescribed  distance. 
Plea,  that  the  defendant  did,  by  Ihe  leave  and  license  of  the  plaintiff,  carry  on 
the  said  business  within  the  prescribed  limits.     Demurrer  and  joinder.     It 
was  contended  for  (he  plaintilf,  that  this  plea  was  insutTicient,  as  a  parol 
~  licence,  before  breach,  could  not  effect  a  discharge  from  the  conditiun  in  the 
bond.     The  Court,  without  hesitation,  on  the  authority  of  lliampson  v.  Brown, 
I  B.  Moore.  358;  S.  C,  7  Taunt,  656;    gave  judgment  for  plaintilf.     See 
Com.  Dig.  Assumpsit,  tit.  G;  6  Rep.  44;  9  ibid.  77;  Palmer.  1 10;  Styles.  8; 
3  Lev.  234;  Cro.  Eliz.  697;  2  T.  R.  425;  3  ibid.  590;  8  East.  344. 

2.  Parsoss  v.  Coward.  H.  T.  1730.  K.  B.  Ca.  Temp.  Hard.  357. 
In  this  case  the  defendant  pleaded,  that  affer  making  the  bond,  &c.,  the  And  a  Im 
piflintili'a  testator,  by  her  last  will  and  testament,  sealed  with  her  seat,  did  re-  'V"'".'^' 
lease  the  bond.  On  demurrer,  the  plaintifT  had  judgment.  See  Styles.  986;  '^"""^ 
I  Sid.  421;  Vent.  39;  3  Atk.  560;  I  P.  WmB.e6.n.2;  1  Ves.  49;  Toller  „rt„™ 
Cxecutors,  308.  4th  edit,  r^eiM- 

Vol.  Ill,  57 
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'.  ^^  ;  9.  C*«  T.  Acrmn.  H.  T.  ICM.  K.  B.  C«ik.  51 1 . 

li  (tactj  p,r  Cw.  AJ  eaatn-ta  ^  cnta  n  r-^waii.  ih— gfc  they  sn  to  be  pW* 
T/^J/*'  *'*™**'  '"  P"*^  '■.'i*^"-  ■«  M Jr=ei*i  ': t  -jr  ■!  ■■■■iiiii,<  .  fan!  there  are 
g^  , -i'  ■  »:*=  UuoKi  «=«^  tie  ii*  haioa  lo  fcr  «■  Ir  •s^rwMF^  asd  of  wbich  the  opM- 
tke»..  y^  aUw  «iJ  renrc  oa  tJt  rimw  of  t^-rrr'rrxi  >>=v dMolved.  See  Co.  IJL 
vTenieiH  2*4-5;  t  Re^  J5«.  «;  Marca.  l?i:  a=t^,  a  T:, 

•.«-»  4.  MiLMm  T  EwiBT.  >LT.  |-^».  k.R5T.  R.MI.  S.  P.  Actoy r. 
•** -^  »  O.ce.  I  L»dR.i>.5l5;  S.  C.Cvti  5:!:  S.  C.  C<wb.  6?;  S.C.Holl. 
*^-  3  »*;  St  C  I  S*Ik.  5i5 

Ba;  ■hem  *'''*  ""  •ru.'xi  of  lictx  0)1  bood  exeecr*«  »t  M.  die  ble  basbaiMi  of  the  phin- 
a  ^u  M  '^  l**^  dffrnilM^i,  the  hen  M  law  irf  >L  a&r  cjeiiwg  otct  of  the  cwtdition 
(MUspb  oflhc  hood,  which  was  thMke  tepnae^MiTMAavld  within  112  nHMrtb^afler 
UM  aT  Bw  ka  death  par  to  bit  ntow  a  warn  sf  Braoer.  pleaded  thtf  aKer  the  making  ol 
n>t*.  »J  i^  writa^  obligatorr.  lo  wit.  aa  amrh  a  da*  t^  otilipw'  ariervtanicd  with  the 
Z  *  ^^lT  P''™''^)  *ho  ihea  ad  there  became  ^id  c««Maf«d  coTeit  of  ibe  obligor  sntil 
b^T  ***■  ^'^'■-  Repbr^tMo.  thai  the  bond  wa«  Made  a  mMew^datioa  of  the  mar- 
(»4cd  n%e,  and  with  an  intent,  thM  if  the  —iiai^t  iboaU  lake  efect,  aod  the  plainlifi* 

mJt-.ftn  aorrire,  abe  afaoold  have  the  bcae£i  of  k.  The  detcadanta  demnired  fene- 
ha  a  bMd  rally;  and  m  aopport  of  the  di— iiili  are«ed.  ibM  br  the  ■amige  the  bood 
^1^^^™^  waa  caifignirfifil;  that  ibe  ^reewel  BeaUoaed  m  the  replication  waa  matter 
^,^  sf  M  *"?***  ""^  eonld  not  be  let  in  agawt  aa  eipre^  deed;  that  the  replication 
mtj  aOcr  ^  ■*>*  ***n  Mate  tint  there  waa  an  expreaa  apttfet,  but  on]^.  that  the 
hiadnib.  bood  Was  girea  in  ooatempladaaaf  manaige,  and  thtf  aoimoecooUlbe  taken 
^^^  "X  vpoB  the  eoi«enfdattaa  with  which  Ibe  act  wm  deae.  But  the  Court  were  of 
^^**™^^—  opmoa  that  the  &cU  diaeloaed  by  Ibe  leplicAioB  sapiHKted  the  decUratioa, 
^:  ?!*?-.  and  were  perfeedj  coaMtcM  wkk  the  bead,  which  ii  was  boldra  was  not  ex- 
'^  lisgiMbed  by  the  attir^e.     See  Hob.  ^lo-,  I  SaU^  3^-   13  Mod.  200j  3 

Vera.  481;  S  P.  W.  243. 

6.  Curtoir  t.  Kinisrox.  H.  T.  1691.  K.  B.  1  Lord  Rarm.  420;  S.  C.  Salk. 
AaJ  a  ra     579.  a  P.  Adnilted  m  Dxli  t.  Nkwkulu  H.  T.  T.  1199.  8  R.  168. 
l»*or*oa      PtrCmr.     Where  two  arc  joiotly  end  aemrall*  bonad.  a  releaw>to<NM  will 
****"'       operate  as  a  discbarge  of  the  other  obligor.     See  Co.  Lil,  <92.  a;  Lit.  Rep. 

oU^h.  6.  B»TLtT  T.  LioTo.  M.  T,  1738.  C.  P.  7  Mod.  250. 

j»at  aads*       Debt  on  bond  br  Irnsleea.      Plea,  a  release  from  ooe  of  the  trustees  after 
nial  band,  aetioa  bnmgbt,     DemuireT,  od  the  ground  that  the  BitoalioD  of  the  plaintilTa 
•pmlM  ia  as  tniMees  differed  frooi  that  of  original  parties,  aod  johider. 
f{r°™^         Per  Cm-,     llie  obligees  hsTc  the  legal  ialered  ia  tbem,  and  conaequentl/ 
l'g«  T   the  oolj  right  to  release;  and  a  release  bj  one,  being  a  release  &oai  the  other, 
M   MrtiM  ''  •■  «*rt«n'y  weU  pleaded.'     See  1  Leon.  272;  9  ib.  214;  S  ib.  275;  Leon 
ulm^L        263;  2Rol.  Abr.  409;  Moor.  832 ^  Cro.Elix.6;  Co.  LitL  939.  a. 
.    7.  Cr*ib  V,  D'^TH.  T.  T.   1789.  SIS.  7  T.  R.  670.  o. 
Bat  wbM*       To  a  pUa  of  a  release,  afier  actiom  brought  for  the  aneara  of  an  annuity 
antecM      hood  due,  the  replication  staled  that  the  boad  was  assigned  by  the  plaiotiET  to 
™^^t^  "^  A.   with  a  coTenaot  on  his  part  not  to  release  without  the  concurrence   of  A. , 
dalcnilr*"  '"^  ^^  defendant  had  notice  of  these  assigameDls,  and  that  Ibe  defendant  had 
tha  fnad     obtained  the  release  frotn  the  nominal  [daintillB  in  fraud  of  A.     The  case  was 
naj  be  re    decided  on  a  point  of  evidence,  but  no  objection  was  taken  to  the  mode   of 
piMd.  |dead;ug.     See  post.  p.  630. 

8.  Lech  ».  LecH.  T.  T.  1799.  C.  P.  1  B.  J^-  P.  447. 

Or  tha  It  appeared  in  this  case  that  the  defendant  had  giren  a  bond  to  the  plaintiff 

^^^  ''.*."    for  securing  a  debt-  the  latter  had  assi^ed  it  to  A.,  and  given  notice  to   Ibe 

Mtuida^    defendant  of  Bucb  assignment.  A.broughtthe  present  action,  formerly  in  the 

ih*  d*fcD     name  of  the  obligee;  the  obligee  on  receiving  satisfaction  on  the  bond,  gave 

diM'i  piM.  a  release  to  the  defendant,  who  pleaded  it  in  bar.     On  a  rule  nut  to  set  aside 

the  plea,  the  Court  were  unanimously  of  opinion  that  as  the  defendant  had,  bv 

paying  the  nominal  pEaintiiT,  commitled  a  fraud  on  the  party  really  interested 

'Sidvidt  SEip.  lot.  when  the  Conrt  bald  that  an  adBiMwa  by  on*  traMse  will  aM  ba 

0bii|akiTy  oa  hii  co-tiutM*, 
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Ihe  BBsignee  of  die  bond,  the  Court  might  conaiBtently  with  the  rules  adnpted 
bjr  (hero  in  cases  of  fraud,  drprive  the  defendam  of  her  right  to  plead  the 
releasa.  The  Court  advised  a  reference  to  the  prothnnotary  to  ascerlnin  the 
sandn*  t»lhe  plainti:r  on  the  bond.  See  this  case  more  fully  abridged, 
(K>dt,  630. 

9.  Dean  V.  Nbwhali..  II.  T.  17^19.  K.B.  8  T.  R.    168.  S.   P.   Fitzgerald 
Y.  Trant.  1 1  Mod.  254.     S.  P.  Hutto\  v.  Eire,  6  Tnunt.  239- 

To  debt  <m  bond  given  to  the  defendant  and  one  A.  B.  the  di-fendant  plead-'^  covanant 
ed  that  while  the  bond  remained  in  force,  and  previous  to  the  commencement  JV'-nj-'a* 
of  this  action,  the  plaintiff  by  «  certaia  indenture  made  between  the  said  A.  pff, J^al 
B.,  the  plaintit)'  and  certain  other  parlies,  the   plaintiff  had   released  the  said  releua; 
A.  B.  from  his  bbtigation  on  Ihe  said  bond,  and  of  the  debt  fcc.      Replicaljon 
denying  the  ^ea  generally,  and  issue  thereon.     It  w-a*  proved  that  the  defen- 
dant entered  into  the  bond  in  question  as  security  for  A.B.  who  on  becominf; 
insoleent,  assigned  over  his  etlects  to  his  creditors    in   trust.      The   plaintifl'And  <j\f 
executed  the  deed  BS  a  creditor,  and  received  a  dividend  thereunder.     This"'"" 
deed  contained  on  the  part  of  the  creditors,  that  "  they  "ould  not  sue,  arrest, "^"^ 
.  implead,  or  prosecute  A.  8.  his  executors  or  adraininislrators,  ^c."  and   it  j[^^  io,relT 
was  thereby  provided  that  "  in  case  any  of  Ihe  said  creditors  should  sue,  Sic.  w  avoid 
those  presents  should  be  a  sufficient  bar,  &c."     Lord  Kenyon,  C.  J.  was  ofcinniij  of 
opinion  that  the  plaintiff  had  justice  on  his  side,  and  observed  that  the  cases  of  ■^'i'"'' 
Fitzgerald  V.  Frank,  and  Ijcy  V.  Kynaston,  Holt    113;  I   Lord  Raym,  G90;    [  6i8  ] 
and  13  Mod.  551 ;  were  sufficieut  to  confirm  his  opinion,  that  as  a  covenant 
not  to  sue  was  only  a  personal  release,  it  could  not  relate  to  any  but  the  parti- 
cnlar  individual  expressly  diachargrd  by  the  covenant.     See  tit.  Action,  div. 
"Circuity  of;"  and  the  cases  there  cjled,  ante,  vol.  i.  p.  199,  et  seq. 

10.  Lacy  V.  KiNASTov.  T.  T.    ITOD.  K.  B.    1    I^rd  Raym.  690;  S.   C.   5. 

Salk.  575;  S.  C.  Holt.  178;  S.  C.  12  Mod.  416.  Thersfors 

Per  Car.  If  A.  be  bound  to  B.  in  a  bond,  ^c.  B.  covenants  never  to  sue  "/(""^IJ"' 
A.  oo'the  bond,  this  will  be  a  bar  to  an  action  on  Ihe  bond,  because  B.  hesentiariwo 
excluded  himself  from  all  the  remedy  that  he  might  have  on  the  bond.  But  or  more  o 
if  A.  and  B.  be  jointly  and  severalty  bound  to  C,  and  C.  covenants  never  to  bligars,  ii 
sue  A-,  this  is  no  defeasance,  because  he  has  a  remedy  against  It.  not  &  ro 

11.  Artw  T,  ScKiMSHEiM.  T.  T.   1683.  K.  B.  2  Salk.  673;  S.  C.   1  „Vh"™ 

Show.  46.  A  covenaat 

To  debt  on  bond,  the  defendant  pleaded  a  covenant  since  made  by  the  plain-  not  la  me 
as,  whereby  he  covenanted  not  to  sue  fo^  the  said  debt  on  the  laid  bond,  for  must  bo 
■nd  during  the  term  of  99  years.     H olden  bad  on  demurrer;  for  it  is  but  a  P^'P^'""' 
mere  covenant,  and  does  not  enure  aa  a  release  or  defeasance,  and  so  cannot '°  "''*"'' 
be  pleaded  in  bar.     See  Cro.  Eliz.  352.  6?3;  1  Rol.  939;  12  Viz.  461.  ,e„„™ 

(B)  Bi  epBRATioN  or  llw. 
-    iCHEETHAMT.  Wa»d  H.T.  1797.  C.P  1  B.  t  p.  630.  S.  P.DoRCHESTERTho»p 

».  Wf.BB.  W.  Jobcb.  34S.  poinimonl 

To  an  action  on  a  bond  by  theexecnlora  of  one  A.  B.,fhc 'defendant  plead-  "'"'"'  "'■'' 

edthatCD.,  one  oF  the  plaintiff's  and  executor  of  Ihe   said  A.   B.,  was   off'.'everol" 

joint  and  several  obligor  with  him,  the  said  defendant,  in  the  said  bond;  and  £,j,iiBor»  ia 

that  A,  B..by  his  last  will  appoinlcd  ihe  said  CD.  to  be  one  of  lti»  executors  a  bond,  ■■ 

if  h«  da,  Lhat  the  obligor  shall  plend  llii^  ai  an  aequlllaiice,"  h  wa*  eonatraeil  la  be  n  re- ■'^^^btigee; 
laaie,  aithoagh  the  iiupanaian  of  the  obligee '■  right  of  actioa  wu«Dly  lemporar;;  Roll.  diichBrgea 
Abr.  98a,  pi.  2.  ibedebLt 

1  Bot  ineqnilTi  a  leatatar  eanaot,  by  conslitaling  Ihe  oblinor^ii  execalor,  alTect  the  righta 
of  eridilon:  ihererore,  wbere  Ihe  deceased  has  nnl  left  a  fund  anfficienl  Tar  Ibe  pajmenl 
of  hii  own  debta,  (he  debt  daa  on  tile  bood  ihall  be  aneu,  and  diatribnlshle  imong  the 
erediton.  Bnl  ai  eninst  legateea.  Ihe  appoiDtmant  oparitai  »a  a  diacharge,  nnleaa  Ibe 
preumptian  ariiing  Tram  the  appoinlinent  be  cootradicted  by  iheeiprexi  terms  of  Iha  wilt, 
or  by  atrong  inference  from  ila  canlsat*.  As,  where  a  lestalor  leavei  a  leg.icy,  and  direeta 
it  to  be  paid  not  of  a  dabi  dne  In  him  froni  the  BTecalor.  soch  debt  ihall  be  aatela  la  pay 
Del  merely  that  apecific  Pegncj,  bnl  all  olber  legaGiai;  4  Bac.  Ah,  II;  ar  if  he  leaie  Iha 
eiecutoi  B  legacy,  it  ii  deemad  a  nnlicianl  indioalioa  that  be  did  Dot  niaan  to  raleaaa  lb« 
debt;  iM  ^t  tit.  Exeealora  and  Adaiiniatralor, 
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[629]  or  his  fiaid  last  will,  and  died  without  having  revoked  the  BBme^  and  that  the 
said  C.  D.  dulj  proved  ^.  whereby  he  the  said  defendanl  wae,  together  wiUi 
the  aaid  C.  D.  absolulely  released  from  hia  obligation.  General  deroarTer, 
and  joinder.  In  the  courite  of  the  argument,  a  case  was  cited  from  the  year 
book,  21  Ed.  4.  81  b.  S.  C.  Bro  Ahr  tit.  Eiecutora,  pi.  118.  in  which  it 
appeHrcd  that  it  was  decided  by  Brian,  C.- J.  in  answer  to  a  queslioD  by  the 
proihoDolary,  that  if  an  obligee  in  a  joint  and  several  bond  make  one  of  them 
i^a  executor,  and  die,  such  appointment  operates  in  discharge  of  all  the  obli- 
gors. The  C  jurt  Iboiight  that  authoiity  decisive  of  tbe  preeeDt  case,  and 
gave  judgment  for  the  defendant.  Seu  Cro.  Car.  373;  1  Salk.  303;  11  Via. 
Ahr:  398;  8  Co.  136. 
Ana  ihe  2.  Wankforb  V.  W.inkford.  M.  T.  1638.  C.  P.  I  Salk.  298. 

„" 'P  ,  A.  B.  being  oblicee  in  a  bond  Biven  by  C.  D.,  the  plaintiff's  testator,  bind- 
u  in  iweir  '"K  ■"'  f"''")  »■*=-  appointed  C  D.  his  sole  executor.  C.  D.  did  not  prove  the 
a  diicbargB^vil],  but  dying,  appointed  the  plainti!!' his  executrix,  who  proved  ths  will  of 
whethuror  C  D.,  and  took  administration  with  the  will  annexed  of  A.  B.  and  brought 
not  iheobli  this  action  against  lUe  defendant,  as  heir  of  C.  D. — The  defendant  had  judg- 
for  accept. ^gj,,  gee  20  Ed.  4,  17;  21  ibid.  3  b;  Plowd.  184.  b;  t  Vent.  303-  Co. 
^nhia'""  *•"•  264.  b.  n.  1 ;  Bro.  Abr.  Executor,  1 14;  W.  Jones.  340;  2  Lev.  73;  21 

^'       Hen.  7  30;  Cro.  Car.  373;  Cro.  Eliz.  160;  Dy.  J40, 

Bat  where  3.   Rawi.in50\  v.  Sbaw.  II.  T.  1790.  K.  B.  3  T.  R.  557. 

an  obligor        To  an  action  of  nsnunptit  on  promises  by  the  testator,  the  defendant  plead' 

tnake*  in     ed  that  the  testator  appointed  Ihc  plainlill'  and  the  defendant  oxecutora  of  his 

obligM  hii  |gg[  ^jii  Q„^  leslament,  and  died  without  revoking  or  altering  the  same.     Re- 

Hccaptance  p''*"''^"!  •*""  '^e  plaintifl'  had  not  proved  Hie  will,  nor  taken  on  him  the  bur- 

orthenflice*^^'))  the  soid  appointment,  nor  administered  to  the  goods,  ftc.  of  the  deceas- 

by  ttuobli  ed.     On  demurrer  to  the  replication,  it  was  urged  for  the  defendant,  (hat  the 

(**>  argument  to  be  drawn  from  the  appointment  of  the  plaiutifi'  as  executor,  on 

(he  ground  that  it  operated  as  a  anapensitn  of  his  right  oi  notion,  was  naga- 

tory,  astbe  ptainliff  had  not  formally  renounced  his  right  to  act  under  such 

appointment-     But  the  Court  said,  that  independently  of  the  rule,  thai  when 

a  defendant  pleads  that  another  person  ia  executor  with  bim,  an  avemMnt  thai 

the  other  hna  administered   is  essential.      Great  injuatice   would  be  done  jf  a 

debtor  had  the  power  of  acquitting  himself  of  his  debt,  by  merely  appointing 

his  creditor  his  executor,   and   the  creditor  had  not  tbe  power  of  refusing  the 

nfhce. — Judgment  lor  plainiifT. 

4.  Cock  v.  Cross.  M.  T.  1G72.  K.  B.  3  Lev.  72. 
A.  and  B.  were  bound  jointly  and  severally  to  C. ,  and  A,  made  D.  his  ex- 
OrMiirfflc  ccutor,  and  died.  D.  made  C,  tbe  plaintiff  and  obligee,  his  executor,  and 
iJie°tMt^°  ^*^'^-  ^■'  '^*  obligee,  brought  debt  on  this  obligation  against  B  ,  who  pleaded 
ler'aeoodi  that  A.  made  D.  hia  executor,  »ho  made  the  plaintiff  hia  executor;  and  thai 
lire  eiHD  the. plaintifl'  had  administered  the  gooda  ol  A.,  not  saying  lo  tlie  value  of  the 
lisl  loadlidebl,  nor  of  what  value;  hereupon  Ihe  plaintiff  demurred,  and  had  judgmcnl. 
[  630  ]  for  the  bond  being  joint  and  several,  though  one  of  the  obligors  be  diachaiged 
chirge  of  j„  |hia  manner,  yet  Ihe  obligee  may  still  sue  the  other,  if  he  bath  not  received 
I'iuB        '    »  f"*'  B^tisCaction  by  the  administration.     See  Hob.  10. 

'JTwcnnru  VIII.  RELATIVE  TO  THE  RIGHT  OF  THE  OBLIGEE  TO  AS- 
ofUw  will         SIGN,  AND  OF  THE  EFFECT  OF  SUCH  TRANSFER.' 
TecDgBiw  1,  Leoh  V.  Legii.T.  T    1799.  C.  P.  I  B.  &.  P.  447. 

tha  u«igR  '  .On  showing  cause  against  a  rule  for  leave  lo  set  aside  a  plea  of  release  lo 
tneai  ofa         action  on  a  bond,  it  appeared  that  the  bond  had  been  assigned  to  J.  L.  as  a 

bond  so  far,  J  i  i  o 

that  if  Ihe  *  In  a  note  Ic  a  prinr  pari  nrhii  work,  nnle.  p.  2B4,  Ihe  dnctrine  restraining  llicunpi' 
vriginU  O  ment  cf  cliosa  in  actiaD,  bai  been  nmde  the  aolijecl  of  cnreorf  ohtervation.-  and  ii  it  ■• 
Iiligee  re  iatended  more  Tally  lo  eianiine  Ihe  origin,  nnlnre  and  sileni  of  the  lachnical  rales  conned- 
lease  Ibe  ed  with  it.  Dodec  ihe  rule  orCbosos  in  Action,  the  present  note  will  be  confined  toe  hib- 
debt  an«T  mary  (lalemenl  of  Ihe  Ian  conceroing  Ihe  alignment  of  bonds.  Secnriliei  oribii  doMrip' 
uotice  Id  lien  caanol  be  in  general  assigned  at  commoii  law,  so  ns  to  ealille  the  assignee  to  an  aclioa 
the  obligor  in  his  oTrn  uarna,  and  ihe  stilnlory  eiceptioon  are  eanEned  lo  bail,  replevia,  and  bMUrdT 
boBiIi;  dod  lo  cues  ofbankiaplcy  or  insolienc}',     Thaoalj'  iltiei coninioa  law  rl|bt  pos- 
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security  for  money  advanced  to  t)te  original  obligee,  and  ef  wliich  auignment  of  the  m 
the  defendant  had  had  due  notice;  fitter  such  notice  the  obligee  released  the ■<8'>"'*°t> 
bond,  and  an  action  having  been  brought  in  the  name  of  Ihe  obligee  by  J  h-, '!  "*  ^ 
Ihe  defendant  pleaded  Ihe  rcleaee  in  bar.     Per  Car.  The  conduct  of  thie  de-  „a" 
fgndant  has  been  against  good  fuith;  and  ihe  only  qucslion  is,  whether  the    [  631  1 
defendant  mu^t  not  aeek  relief  in  a  court  of  equity.     The  defendant  ought 
either  to  have  paid  the  person  to  wham  the  bond  was  asaigoed,  or  have  waited 
till  &n  action  was  commenced  against  him,  and  th@n  have  applied  (o  the  Court. 
Moat  clearly  it  was  in  breach  of  good  faith  to  pay  the  money  to  the  aaaignor, 
and  take  a  release  from  him,  there  are  many  instances  in  which  the  Court  has 
set  aside  a  release  given  to  prejudice  a  real  plaintifil     All  these  cases  depend  For  ihe 
on  circumttaaces.     See  1  Camp.  39^;  4  B,  &.  A.  419:  9  EasL  410;  7  T.  R.  meraaaniga 
C70.  a;  Doug.  407;  7  Taunt.  48;  4  Moore.  192;  1   Chit.  Rep.  390.  391.  n; "•""■'■"ha 
I  Salk.   160;   post,  tit.  Release,  Chosca  in  Action.  imlrnmaM 

2.  BsTWEBMTHBPARistiEsoF  Catob  ivD  AicLEs.  H.  T.  1700.  K.  B.  1  Ld.  J""""" '* 
Raym.  683;   S.  C.  1  Salk.  68.  .  that  the  b.' 

Per  Holt,  C.  3.     A  bond,  though  it  be  not  asBignable  in  point  of  interest,  ■«□««  ihiM 

yet  ia  a  covenant  that  the  esaignee  shall  receive  the  money  tn  hia  own  use.       roceWa  iha 

3.  FtsriER  V.  Meares.  H.  T.  1777.  C.  P.  3Bl.Rep.  1269.  ■moanl  •• 

jSjiumpiiJ  for  money  had  and  received  to  plairitifT's  use.     On  nun-otaumpnt "™  ' 
pleaded,  it  appeared  that  defendant  was  captain  of  an  East  Indiaman,  and  had^^^^ 
borrowed  of  J.  C.  lOOOf.  regpotukiitia  bonds  of  5001.  each,  and  ii>  the  presence  thii  piinci 
of  J.  C.  signed  thereon  the  following  indoraement —  pla  it  hu 

"  I,  the  underwritten,  do  hereby  declare  that  the  within  bond,  granted  by  f***"  "^ 
rae  to  the  within  named  J,  C  ia  not  aubject  to  any  article  or  articles  of  agree-J"*'*^*','"'"' 
ment,  or  to  any  set-oQ*  whatsoever,  hut  that  if  incase  the  said  J.  C.  shall  Rhooaegf"^"'^^^^ 
to  aaaign  it  to  any  person  or  persons,  I  do  hereby  acknowledge  that  I  hold  my-  i,o„d  omv 
self  bound  to  pay  unto  such  assignee  or  aaaigneea  thereof  aa  shall  be  duly  ap-  mppuri  na 
pointed  by  him  the  said  J.  C.  the  whole,  both  Ihe  principal  and  the  interest  of  "ciion  for 
the  within  bond,  agreeable  to  the  tenor  thereof,  without  any  deduction  or  abate-  '"""'y  ';■■' 
nent  whataoever."  ^  wninM 

The  plaintifThad  advanced   money  to  J.  C.  upon  an  assignment  of  these  ,„  oi,[igar, 
bonds,  with  a  covenant  from  J.  C.  that  he  had  a  good  title  to  aaaign,  and  would  nhn  has  by 

Mnad  by  the  uiignee  of  an  obligalian  ia,  ihnt  of  being  ennblad.   Iij   Tirtna   of  th«  anign-  indorae 

aadwethe  lamest  bis  pleasare;  Co.   Lit.  232.  a;   I  Rep.   1.      But  conrtiaf  law  have,  in  g'««^  *° 
nine  imtanoea,  thoagb  in  s  quBlified  manner,  recogni«!d  the  eqailablu  inlera*!,  of  (he  m-  P")'  "*  ""* 
■igaeeofa  tiead.     In  Kingdom  t.  Jones,  2  Skia.   G;  T.  Jonn  ISO.    it  n»  said,  that  if  an 'antalo  any 
■uiflnee  liave  an  eqaily,  thai  eqoitj  ahonld  be  no  eiila  to  the  coaria  of  eomniDn  law;  and""!"^' 
in  Winch  T.  Keely.  abric[;;ed  ante,  vol.  ill.  p.  92S.  we  may  remember  it  naa  daclded,  that 
whsD  the  obUgCB  has  awigned  over  a  bond,  and  aflerwardi   become   hankrnpl,  the   aclioa 
ilioald  neiertheleu  be  brought  In  his  name;  see  also  ante,  vol.  iii.  p.  704.     And  the  rale 
ihal  lbs  auit  upon  a  bond  must  he  broaiht  Id  the  name  of  the  originul  obngea,  iiM)  inSsii- 
ble,  (-a     ■   " r,    ^    .... „„ ,    „.„ .... 
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A  bond  ones  aaaigned,  cannot,  in  general,  be  anerwardi  assigned;  8  P.  Wma.  $07;  2 
P.  Wma.  496;  bnl  if  the  parr.baaer  gives  do  notice  to  liie  traalee,  ttf  liia  pnrchase,  and  lecb 
equitable  right  ia  afierwaids  auignvd  to  a  second  purchaser,  >ybD  gires  notice  o(  his  iw- 
■ignment,  be,  it  boa  been  Ihongbi,  would  be  preferred;  lee  Sngd.  Vendor,  and  Porchniier, 
600.  4lh  edit. 

An  assignee  tnnit  lake  the  aecnijly  sisigned,  subjeet  to  the  same  equity  that  it  wai  an- 
cambered  with,  in  Ibe  hands  or  the  obligee,  as  if,  on  a  marriage  treaty  the  intended  hm- 
baad  ealarsiatD  a  marringa  btocage  bond,  which  is  aClerward^  assigned  to  credilors,  ret 
it  still  remains  liable  to  the  same  eqnity,  and  ia  not  to  be  carried  into  execution  againsl 
tlM  obligor;  3  Vem.  428.  S92.  765.  Bat  lime,  and  circniailaDcea,  it  liaa  been  nid,  may 
■trMigtbvn  the  caaeof  an  aMignee;  1  Vei.  122. 
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434  BOND.— ObltfM  io  awiga. 

be  a»iirety  for  the  pBym«Dt  orthe  money  that shoaM  be  due  ttiereon.  The 
plainliir,  oa  the  return  ofthe  ressel  from  lodia,  sent  a  meMBge  to  the  defend' 
ant,  acquainting  him  with  the  asei^nment,  and  requeated  paymcDt  of  ibe  mo- 
ney; the  defendnnl  desireil  lime,  and  begged  (bat  the  plnintilF  would  no!  sue 
him.  It  was  objected  at  the  trial  that  ibis  action  was  not  HUMninable,  it  be- 
ing a  debt  on  a  specialty.  But  De  Grey,  C.  J- thought  otherwise,  and  there 
was  a  verdict  for  the  plaintiff  for  principal  and  reipondenlia  interest;  a  newlri- 
,  al  WKsafterwardfl  moved  for;  but  by  the  Court,  Bespond<n/to  bonda  have  been 
found  necessary  for  carrying  on  the  Indian  trade,  but  it  would  clog  these  secu- 
rities, and  be  productive  of  great  inconreience,  if  they  were  obliged  to  remain 
in  the  hands  of  (he  first  obligee .  This  contract  is  therefore  devised  to  opo-  - 
rate  upon  aubsequcut  assignmente,  and  amounts  to  a  declaration,  that  upon 
such  assignment,  the  money  which  I  have  sn  borrowed  shall  no  longer  be  the 
moneyof  A,  but  of  B.  his  Bubatitute;  the  plaihtilT  is  certainty  entitled  to  the 
money  in  conscience,  and  therefore  entitled  also  at  law;  for  the  defendant  has 
1^  €32  ]  promised  to  pay  any  person  that  shall  be  entitled  to  the  money.  And  Black- 
stone,  J.  said.  The  promise  mede-by  the  defendant,  upon  his  return  from  In- 
dia, was  clearly  ah  aisumpnl  to  the  plaintiff;  it  would  be  a  sufficient  promise 
to  avoid  the  statute  of  limitations;  and  that  the  assignment  and  other  transac- 
tions were  fully  sufficient  as  a  consideration  to  make  thai  astumpail  binding; 
and  upon  that  ground  it  was  clear  that  a  general  iniiebilalvi  lurumptil  would 
lie.  See  I  Ra!.  Ab.  29;  Sid.  212;  1  Sallt.  29.  4  T.  R.  348;  8  id.  671;  1  H. 
Bl.  239;  SMarsh.SOl;  post.  tit.  Set-off. 
Th»  a,i  4.  IsNEs  V.  DuNi-op.  T.  T,  1800.  K.  B.  8  T.  R.  695. 

gncoof  a  Action  of  n»*uinpsi(,'  the  declaration  stated  that  the  defendant,  together  with 
Scotch  J  J)  mad&  their  joint  and  several  bond  in  Scotland  toH.  and  Co.  payable  on, 
malni^n  Hn  ^*'  *'"''  ^"  *"^  '  "ccording  to  the  laws  of  Scotland,  assigned  the  same  to 
action  ofai  ''■  ^-  *'^'<'  assigned  it  to  J,  R.  who  assigned  to  the  plaintiff,  of  which  (he  do- 
.-tumpiit  fendant  bad  notice;  that  by  reason  of  the  premiiies,  and  according  to  the  lair 
■Ii^rtiagainat  of  Scotland,  the  defendant,  became  indebted  to  the  ptainlilf,  &c.  and  being  bo 
4heoblig»r  indebted,  he,  in  consideration  thereof,  promised  to  pay,  ^-c.  On  demurrer  it 
mme  """  ^^  objected  that  the  plaintiff,  who  was  merely  an  assignee  of  a  choev  in  ac- 
tion, conld  not  sue  in  his  own  name,  but  should  have  brought  Ibe  action  in  th« 
■BoifaboDd"*'"**'*^^-  ""*  ^°-  Sedper  Cur.  This  is  not  an  aclion  upon  the  bond,  and 
bagiveaby  'lie  assignment  is  clearly  a  sufficient  consideration  for  the  asmmpiil  of  the  de- 
C  to  \.  in  fendant,  in  the  same  manner  as  actions  of  asiumpfil  are  maintained  in  every 
tTu$t  for  day  practice  upon  foreign  judgment. — Judgment  for  plaintiff.  See  6  East.  lOI. 
B.,inin«!5_  Bottomi.ey  v.  Bbooke.  M.  T.  1780.  C.  P.  Cited  in  WiscH  v.  Keelt. 
boDAVA"  IT.R.621.  S.P.Rtwbet.  Birch.  M.T.  1783.    K,  B.    Cited  id.  re- 

C.  imy  (et  cognised  in  Webstkr  v.  Scales.  Cited  also  id.  said  in  17  East.  163.  lo 

offs  debt  have  been  overruled  in  f-t-vE  v.  CriAvnr.F.n,  in  the  Exchequer, 

due  from  B  Action  of  debt  on  bond;  the  defendant  pleaded  that  the  bond  was  given  for 
ilioiifh  iha  securing  lOOl.  lent  to  the  defendant  by  one  E.  C.  and  was  given  by  herdirec- 
irqi't  doei  *'°"  ^^  '**"  plainlifF,  in  trust  for  her,  and  that  E.  C.  before  the  action  brought, 
Doi  appear  ^^^  indebted  to  the  defendant  in  more  money  than  the  amount  of  the  hood;  to 
on  [he  face  this  there  was  a  demurrer,  which  was  withdrawn  by  the  advice  of  the  Court; 
of  the  in  hence  it  may  be  inferred  thai  the  Court  did  not  look  to  the  person  legally  en- 
ilrament.     titled,  but  to  her  who  wai'beneficially  interested  in  the  bond. 

6.  WiKEV.  Tinkler.  T.  T.  1812.  K.  B.  16  East.  36, 
.  ^       Action  by  indorsee  against  defendant  as  maker  of  a  note,  with  llie  general 

"ondV  *  couQts;  pIsB,  thnt  before  the  making  ofthe  promises,  to  wit,  on,  ^e.  the  plain- 
.  which  ho  ttfT  executed  a  bond  to  W,  A.  in  the  penal  sum  of  2601.  conditioned  for  the 
was  DOI  the  payment  of  1 301.  on  a  day  long  since  past,  and  that  the  bond  being  unsatisfied, 
ceitui  que  W.  A,  before  the  commencc.nent  ofthe  suit,  assigned  it  to  the  defendant,  and 
[  633  ]  at  that  time  there  was  due  and  owing  from  the  pIpinlifF,  by  virtue  of  the  bond 
trust,  can  g,,  aggigned  lo  the  defendant,  more  money  than  was  due  or  owing  from  him  to 
off  "he  "'  '''^  plaintiff,  upon  the  note,  to  wit,  2001.  which  the  defendant  offered  to  set  off. 
Dioani  Oa  demurrer,  the  preceding  case^  were  cited  in  support  ofthe  plea.  But  the 
when  laed.  Court  slopped  the  counsel,  and  said,  that  if  he  could  show  that  this  caae  rai^- 
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BOND.-.An(  effiet  ofnith,  Tran^tr. 

editMlfwithiathedecwioDBofBottoinloy  T.  Brook,  and  Rudge  t.  Birch,  they 
would  hear  him  further,  butthatthey  were  much  more  inclined  to  restrain  than 
to  extend  thedoclrine  of  those  cBsei.  At  any  rale,  they  said,  the  present  case 
gnes  further  than  either  of  them,  for  here  the  bond  debt  was  assigned  to  the 
defeodaDt.  who  now  pleads  it  as  a  aet-off;  and  it  was  not  originaltif  takiin  hy 
the  obligee  in  Irval  for  the  dvfendant.  See  the  ohservBtions  by  Lord  'EXifso- 
borough  ia  Scholey  v.  Meams,  7  East.  153. 


■  IX.  RELATIVE  TO  THE  OBLIGEE'S  REMEDY  AGAINST  THE 
OBUGOR,   OR  HIS  PERSONAL  REPRESENTATIVES. 
(A)  Form  of  action. 
Debt  is  the  proper  form  of  action  by  which  the  payment  of  a  bond  can  be 
enforced;  eee  Comb,  417;  Com.  Dig.  tit.  Debt,  a.  4. 

(B)    PlRTlEH    TO    TUB    ACTION.* 

MoLLBR  V-  Lambert.  M.  T.  1810.  N.  P.  2  Camp.  518. 
Th«  defendant  in  Ibis  case  had  bound  himaelfto  certain  persons,  trading  un-  *  bood  gr 
der  the  firm  of  "  The  Widow  Moller  and  Son  "     The  widow  died  before  the  ""  ^  ' 
eMcution  of  the  bond;  and  the  son,  who  still  traded  under  tlio  Bsme  style,  J™!,"^^^!^ 
brought  this  aetioo.    It  was  urged,  for  the  defendant,  that  the  platntilf  >s  names  bj  ibcua 
should  hav«  been  specified.     Sed  per  Cur.     It  is  sufficient  to  provo  that  the  puniet  who 
plainti  Ta  are  the  persona  intended  by  the  name  of  "  The  Widow  Moller  and  were  in  iho 
Son."— Verdict  for  plaintiff,  S™  "hen 

(C)  ARRBSTiffo  OBLIGOR.     See  tit.  Covenant.  '  r'  g^"^  , 

la  debt  00  bond  conditioned  for  the  payment  of  money,  the  plain*ilTis  entit-^^    -^^J 
led  to  the  security  of  bail,  fur  the  principal  and  interest  due  Upon  it;  but  this  allowing 
right  ia  confined  to  the  sum  actually  and  reolly  due  by  the  condition,  as  the  ihat  ihey 
penalty,  though  strictly  speaking,  the  legal  debt,  is  now  considered  merely  to  were  tbe 
be  a  security  for  the  due  payment  of  the  principal,  interest,  and  coals;  see  6  F"!"*"  "»• 
T.  R.  13;  6  T.  R.  271 ;  2  East.  409;  thia  equitable  rule  owes  its  origin  to  the"  ""»""•* 
staluteof  4  Anne.  c.  16.  a.  19;  see  10  Mod.  24;  which  enables  the  defendant 
to  discharge  and  satisfy  the  bond  by  bringing  into  court  the  principal  and  in- 
terest  ibeo  due.     Where  a  bond  is  conditioned  for  the  payment  of  an  annuity,, 
or  money  by  instalments,  the  eTerciso  of  the  right  to  hold  to  bail  should  be- 
limited  to  the  arreard  actually  due;  but  it  is  conceived  that  where  the  bond, 
though  conditioned  for  the  payment  of  money  by  instalments,  it  is  expressly 
■greed  Ihat  if  default  be  made  id  any  one  paj'ment,  the  bond  is  to  be  put  in 
force  for  the  whole  principal  and  interest  then  remaining  due,  Ihat  in  such  case 
the  right  to  the  security  ol  bail  need  not  be  confiucd  to  the  particular  instal- 
ment over  due,  but  may  he  maintained  for  the  whole  piiucipal  and  interest  ; 
■ee  3  Taunt  387;  1  B.  &  A.  214. 

(D)  Affidavit  of  debt. 

See  tit.  Affidavit  to  hold  to  Bail,  cmff,  vol.  i.  p.  410. 

(E)  Declaratios. 

(o)  As  to  the  title  of  the  Court.     See  post,  tit.  Declaration. 

(b)  As  to  the  term.     See  lit.  Declaration. 

■*  Bif  whom  to  be  braught.  The  iclion  npon  a  bond  mnit  be  innitnlod  in  tba  nam* 
sTtha  part;  in  nbom  the  legal  inlBrest  i*  veiled,  tIz.  the  obligee  or  pirtji  la  vihom  Ibaob' 
ligor  hag  boaod  binM^IT;  thiu  if  n  buod  hs  muile  to  A.  lo  paj  biia  or  a  ihint  perron  a  saoa 
oP monef  for  ibe  banaSl  of  (he  latter,  the  action  main-^  in  tha  nune  of  A.  and  the  tbtrd 
penoa  cannot  ane  or  tie  joiocd.  When  lbs  obiigalion  ia  lo  pay  anveiii,  Ihej  mnM  sti,  if 
liviag.  joia  in  iha  action,  BTOn  if  ihe  inslrament,  we  have  aaen,  wore  in  Inrmi  j.iint  and 
■aTeial.  IFone  ormoce  of  lOTerBl  obligne*,  who  ought,  when  living,  to  pin,  be  dead,  or 
did  BOt  aeal  the  iulninienl,  that  fact  ihonld  be  averred  in  the  declaration,  at  Ihe  leit  of  . 
Ihaothera,  or  iha  defendant  may  crave  oyer  and  Jemnr;  bnl  if  ihe  plainlifl'  be  prejiared 
to  prove  the  death  of  the  party  whode  name  is  not  inserted,  liie  omiaaioo  or  tha  death  in 
tha  daclaratioa,  woald  bene  ground  of  nonaail;  9  Eap,  32;  and  if  it  appear  upon  the  faee 
or  the  plaading,  that  ibve  are  oilier  obligeae  who  onght  to  be,  but  are  not  joined  in  the  ac- 

and  thnsib  ihe  objeciion  may  oot  appear  on  Ihe  face  of  the  pleading,  the  derendnnl  may 
■vaU  hi<n<eirorit,  siLher  by  plea  in  abatainenl,  or  aa  a  ground  ornonioit  on  a  trial.  When 
Ibe  bond  haa  been  oaeigned,  we  hive  aeen,  ante,  p.  flSO.  a,  the  action  matt  be  brought  ia 
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[  633  ]  (c)  ^B  to  the  vttnu* 

Where  >  RosBKT  V.  HiRnAOE.  M.  T.  1704.  K.  B.  6  Mod.  228  ;  S.  C.  2  Sslfc.  669  ; 
*»""<'  "^  S.  C.  2  Lord  Raym.  1043. 

piace'^  The  plaintiff  declared  on  «  bond  made  at  London,  in  the  parish,  fire.  oD,&e. 

broad,  it  ^  oyer,  the  bond  appeared  to  be  dated  at  Fort  St.  David's,  in  the  East  In- 
■boDid  ba  dies.  On  objection  taken  on  the  ground  of  variance,  the  Court  said  that  a 
■taied  to  bond  acquired  a  locality  by  a  date  of  that  kind,  and  should  have  been  stated  to 
h«v8  bMD  j,„y^  been  made  at  the  place  in  the  East  Indies,  viz.  at  Loodon,  or  wberevet 
iD.d.  (bme  jjj^  ^^jj^ij  ^■^^^^  jj^  l^jj 

"t  fco.  <the  (t*)  -^  to  "i<  daU. 

v>nae  in  WoopcocR  v.   MoaoiN.  M.  T.  1704.  K  B.  6  Mod.  Bep.  306. 

tbe  action.)  Debt  upon  bood,  shotving  that  on  sucli  a  day,  the  defendant  became  indebt- 
A  dsclara  ^d  to  the  plaintiff,  per  »cnpttan  nium  obligalorium,  without  showing  the  date  of 
b"  A  ^^^  bond,  or  sayini;  that  it  was  sealed.  Per  Car.  Becoming  indebted  per 
■tBiing  thai  *eriptum  obligalorium  is  enough.  But  the  plaint  being,  "  Woodcock  eoinplain 
OD  inch  B  of  Morgan,  &c.  of  a  -'  plea  that  he  render  to  him  SOI.  of  lawful  money,  &c." 
di;  iIm  de  without  saying  "  which  he  owes  to  him,  and  unjustly  detains,  Sfc."  it  was  held 
randsnl  ba  i\]_ 

ume  la       deblMl  ta  Iha  plainliff,  per  teriptum  ntum  obligalorium,  is  anfficiant   withoBt  abawog 
tha  data  of  the  bond,  ar  safinB  that  it  wa*  Maled  aod  delivered, 
(e)  Deteribing  Ike  nature  of  the  debt. 
DaKsribieg  Bass  V.  FiRMEK.  M.  T.  1701.   K.  B.  1  Lord  Raym.  G91. 

'  hond  aa  Debt  on  bond.  Aorerini  unirertt  per  prtientei  me.  Firman  de  Perth  ,Smb.  m 
l*gN»hi'n  P™""c«*  de  WmI  Jersey, /<»m  e/^rmifer  ofcliffori  to  the  plaintiff  SOI.  UgaRi 
neid  of  moneta  pnedicta,  Sfe.  the  plsinliff  demanded  80/.  of  the  money  of  EngMnd. 
WeitJer  Upon  non  uiyocltmi  pleaded,  Holt,  C.  J.  nonsuited  the  pUinlilf,  Elding  that 
•ey  money,  ihU  bond  bound  the  deferidant  in  the  money  of  West  Jersey,  not  of  England, 
M  B  raul  Ts  [iig  condition  of  the  bond  being  also  for  the  payment  of  401.  of  money  of  tbfl 
riance.        Mine  province:  ■  See  ante,  p.  616, 

When  tbs  {/)  A  to  de$cribine  lheparlie$,  and  (fcetr  execution  of  Ikt  bond, 

laaidenc*,  1.  Att-Noto  v.  Mereditu.  M.  T.  1719.  K.  B.  11  Mod.  Rep,  282  ;  S.  C.  21 
Jco-afibe  Vin.  S40. 

panieaia  In  an  action  of  debt  on  bond,  (he  plaintiff  declared  against  "John  Meredith 
•laied  in  latg  ^f  ^^^^  parish  of  St.  Ann's,  in  the  city  of  tt'tttmintter,  in  the  county  of 
^^^^jJJ  Middlesex,  otherwiM  called  John  Meredith,  ofthe  parbh  of  Si.  Ann."  On 
tian,  a  vari  py^'  "^  *''*  boad  and  setting  it  forth,  it  was  "  J.  M.  ofthe  parisli  of  St.  Ann's, 
anceiifa  in  the  county  of  Middlesex."  Pratt,  C.J.  If  the  declaratioti  and  hood  do 
lal-t  not  agree,   it  may  be  helped  by  the  aliat  dictva,  which  is  in  the  nature  of  aa 

[  636    I    averment;  but  here  the  allaa  ibetus   does  not  agree  with  the  bond,  and  there- 
fore will  not  aid  the  other  defect,  which  cannot  be  intended  or  supplied, 
a.  GouLi>  V.  Barnes.  E.  T.  1818.  C.  P.  3  Taunt.  603.  S.  P.  LrNCH  v.  Hooii. 
M.  T.  1704.  K.  B.  6  Mod.  226  ;  S.  C.  1  Salk,  7. 
Ifa  mail  ij-jj^  defendant  entered  into  a  bond  by  the  name  of   7%OTna»  Barnes.     Tbs 

binda  Dim  '' 

•alf  in  a  ™'  name  ofthe  original  obligee,  Where  one  ar  mora  or*everet  obltgeea  die,  the  larTiier, 
wrongcbri)  ^^  ""f  '''^  eieontura  or  adininutratoia  of  the  deceaaed,  most  eae,  nor  can  the  letter  be 
liao  nanie,-)"'""*' '° '''^  ■"^''*"'-      6a>  wbera  there  Li  only  one  abligae,  and  he  die,  Iba  actian  mat  be 

eaed  by  AgaintI  loAom  to  be  breu^Af.     The  action  meet  in  geoerel   ba  broagbl  igeinel  the  cb- 

ihal  name.  ^'"  "'  hiieiecular*  or  admiaiatratera,  or  if  the  heir  be  named,  and  be  hove  eaieti  bf  de- 
•ceat  BgdiaBtlhe  heir,  or  if  there  be  eeveral,  and  the  obligalion  only  joint  again*!  them  all,  - 
or  ir  joint  and  aeveral  agaioat  tbsm  all  jointly,  or  eacb  eeparately,  and  if  one  orthu  obU- 
goreia  a  joiat  bond  die,  the  aarrivor  alone  m out  baeoed,  be  may  ^iher  plead  the  aenivor- 
abip  in  bar.  ai'  |i*e  it  in  eridenca  nadar  the  general  iaane;  bet  if  it  were  eeveral,  ar  jeint 
andaeveml,  the  eieculor  oflba  deceeaed  may  be  eaed  in  a  eeparsle  action,  bat  he  eaenel 
be  made  a  dorendant  jointly  wiihont  the  aarvivor,  becaoae  one  ia  to  be  charged  <te  if*** 
itttatorit,  and  lb  a  olher  de  banit  prapriii. 

'  The  venue  ta  tranailnry,  aa  if  debt  be  brooght  npon  a  bond  made  at  Hambargh,  it  may 
be  alleilged  al  H.,  that  ii  to  eay,  at  Wetlminsier,  in  ibe  coanty  of  MiddIeiei;,Latcb  *; 
SulkfiGU^  2  Cro.  Joe.  TB.  But  if  the  defendunl  plead  that  H.  named  in  the  bond  ii  be- 
}ond  Ihe  ceaa,  and  no  audi  vill  in  England,  it  will  be  bed;  ■ce2  Cro,Jae.  76.  Bat  il baa 
been  holdeo,  Ibal  dating  a  band  at  a  cerUin  place  makes  >l  local;  see  11  Had,  62.  This 
daciaion,  il  ia  presBDied,  cannot  be  deemed  law. 

t  The  inierliaa  of  each  particelara  in  tbs  dsclxration  ia  uiuleu  and  DDtecluiIci^ 


Cooi^lc 


ptainliiT  declared  agsinst  Joteph  Barnes,  the  derendant'a  real  namft,  and  staled  And  wlii>r« 
that  ha,  by  the  name,  ^c.  of  Thomas  Barnes,  of,  &c.  by  hia,  ^c.  ncknowledg-  "J^g^"^'^ 
ed,  ^c.     On   issue  being  taken  on  the  plen  of  turn  ett  foclum,  the  plaintiil  a  ^    ^^^^ 
counsel  contended  that  the  p  I  aim  i  if  should  be  nonsuiled,  bulthe  judge  suffered  „aaie  el 
the  plaintifTto  lake  a  verdict  ;  and  a  rule  to  enter  a  nonsuit  was  subsequently  Joho  Vil 
made  absolute  on  the  authority  ot  Clarke  v.  Istend,  Lutw.  891.      See  Dyer,  lars,  Vh 
319.  b.  i  Cro.  Etiz.  897;  I  Sa!k.  310;  2  Slra.  1218;  1  Roll.  Abr.  869.  I.  50;  ""J*  ^<" 
ftic.Abr  tit:  Misnomer,  A.  I.  Frf  nf 

3.    VrLLABs  V.  Caht.  M,  T.  ITOl.  K.  B.  6  Mud.  Rep.  303.  Bu"king 

Id  debt  on  bond,  (he  declaration  stated  ttiat  the  deiendant  entered  into  the  faam,  ii  wu 
bond  per  nomen  J.  V.  Vicecometis  Pcerbeck,   et  Domini  Buckinghamse.      It  hotd^n  ihat 
was  insisted  for  the  defendant,  that  the  description  ofthe  defendant  was  inguf-  'Jj"  *'•'* 
ficient,  ioasmuch  as  Ihe  title  could  not  be  considered  hs  a  name;  and  if  the  '^^^  .lated 
surname  wore  ho  expreaaed,  it  should  have  been  slated  under  an  aiiaa  diettii.  „QJ,r  „„ 
The  Court  concurred  in  the  necessity  of  that  form  of  alalement,  but  refused  atiat  die 
to  allow  the  defendant  to  avail  himself  of  this 'error,  as  he  had  not  craved  oyer  tut. 
of  Ihe  instrument.     See  2  Salk.  45 1 .  Dm  if  ■  da 

4.  Mlddlbto.v  V.  Sa'jdpord.  T.  T.  IB14.  N.  P.  4  Campb.  34.  "1'™"°"' 

A  bond  was  declared  on  as  executed  jointly  by  the  defendant  and  others,  ftn' ,""„% 
The  bond  appeared  to  be  several  aa  well  as  joint.  On  an  objection  being  jgj„r  „„j 
raised  that  the  bond  varied  from  the  description  in  the  declaMtion,  Dampier,  mrrnl 
J.  said  that  it  was  contrary  lo  the  practice  ol  pleaders  to  alledge  in  the  de-  bond,  alls 
clsration  against  one  obligor  in  a  joint  and  several  bond,  that  such  bond  waa  8^  V ""I" 
several  as  well  as  joint,  and  held  it  no  variance.  V",?    T 

6.   Vkhno^  v.  Jepfbeys.  M.  T.  1742.  K.  R  2  Str.  IHG.  .ndo.bara 

In  covenant  on  articles  of  partnership,  it  is  said  that  the  defendant  demand* ^ainfiy.nnd 
iad   oyer:   When  it  appeared   that  two  parties  were  named   in  the  deed,   which  it  appear* 
concluded  in  the  usual  form,  i»  leiinei),  S^c.  kgve  »et  Ikcir  koniia  nnd  tealt.     On  'hut  the 
demurrer,  it  was  insisted  that  the  oyer  varied  materially  from  the  declaration;  ^"J"'  "" 
ID  which  the  Court  concurred,  and  observed  that  the  plaintiifs  might  have  "ver-^^'J'^^j  U 
red  that  the  other  parlies  did  not  seal. — Judgment  for  defendant.  See  2  J.eon.  ;,  „„  „',; 
47;  Lutw.  683;  ibid.  1544;  5  Co.  18  ;  Allen.  41;  Carth.  301;  1  Ven.  34;  2  >nce. 
Lev.  1A;  2  Roll.  Abr.  22.  Tbonub  if 

(g)  As  to  tlatiag  Ihe  cortdHiota,  attd  ass>°7iin°:  6rEo«fi*».'  ""^  «  O***! 

1.  W.1UCHV   BussEL.  E.  T.  1814.  C.  P.  1  Mar.jh.  214;  S.  C.STaunt.  706.    t  ^^M 

■Rie  defendant  havinz  craved  oyer  of  the  bond,  set  out  the  condition  na  fol-  ^'|"^j  "** 
laws — "  for  payment  of  the  sum  of  »oe  hundred  pounds,^'  by  instalments  "un-  iharesha'atd 
til  the  full  sum  of  one  hundred  pounds  be  paid,''  and  pleaded  the  general  is-  ba  no  aver 
■ue.  It  was  proved  on  the  trial,  that  the  words  of  the  Inlter  part  of  the  con-  meniioihat 
dition  were,  when  the  bond  was  executed,  •■  aura  of  one  pounds,"  and  that  the  J^"'' 
word  huttdrtd  was  inaarted  afterwards  by  the  peraon  who  drew  it  up,  but  with-  jy 
oat  the  defendant's  knowledge.     The  defendant's  counsel  objected  that  this  ^f  ,  (^q^j  - 

*    It  ii  aow  sallied,  that  ia  debf  on  bond,  with  a  condition  for  the  psrforniBnce  of  any  appe&red 
ihing,  (aicepl  Ihe  piyment  of  >  nam   curUin.    at  a  day  Reruin,  «b  a  poat  obil  bond;  2  B.  on  oyer  to 
fcC,  Bt;  or  the  appaaranee  of  a  defeDdant  in  a  bail  band:  2  B,  b  P.   *i6;  or  a  palilioii-  be  "for  I  ha 
ing  cradilor'a;  3  East.  SZ;)  Ihs  plaintiff  ia  Lound  lo  ■apgMt    breilchet  in  punaasce  of  Ihe  piyniwit  of 
Mat.  6  k  9  W.  S  c.  1 1.  i.  8.  which  ■lalola  haa  bean  dncidad  to  eilaad  to  an  annaily  bond;  one  hun 
e  T.  R.    126;  an    arbitration  band:  6  Eait    618;  and  lo  a  bond  candiiionad  for  Iha  pay-  dred 
ment  of  mo  nay  by  inaUlmenla;  6    Eait   GfiO.      Many  of  the  deciaiona  on  thii   atntnle,  are  poondi  by 
collected  in  Tidd'a  Prac.  Sth  edit,  6S2,  740;  2  B.  &  C.  S2:  S  M,  ft  S.  Ifi6,  3  J.  R.Moore  imulmenU  ' 
S20,'   1  Sdnnd  69  a.  1;  2  Sdnnd.  IBT.  n.  2.      It  appsan  from  the  two  laat  references,  that  tUl  the  aaid 
it  ia  in    (general   adviiabie,  in  dec  [ara  lions    on  bondi  wilbin  Iba  statute,  to  aet  forlh  thecoB- cum  of  OB* 
diiioD  of  Ibe  bond,  and  the  breaches  thereof,   inalead  of    dnfenng   it   to   the   replication,  bnndrad 
Andfrnm  De  Ih  Rue  v.  Stewart,  1  N.  R.  3192.  it  ithoDld  aeem  ibiotolnly  nece<Mry  in  aome  poonds  be 
caaei  lo  slnle  the  braarh  in  the  dectaration,  nad  that  it  cannot  bo  iti.iled   in  the  replication ;  paid  "  and 
bat  aoeording  to  the  case  of  Elhersev  f.  Jackson,   ST.   R.  !5S;  2  Chit.   Rep.  27S;  and  un  the  trial 
Mr.  ae'gs'inl  Willianii  note,  2  Sannd  1S7.  a;  Iha  bnuich  may  be  assigned  in  the  replica-  the  ward 
tion;  aad  it  is  now  coaaidsred  beiier  not  to  asaign  the  hroachea    in  llie  declarsiion,  but  to  hnndrad 
TSHrve  the  n  for  the   repliciition,  beciase  the  derendsnt   in  rejuinlng  can  only  present  one  ,„  iha  lallST 
aniiwerto  each  breach,  whereas  In  ple^iding  lo  the  declaration  he  may  itnauer  each  bieaeh  m^  of  ih* 
by  any  number  of  pleas;  see  9  )i.  &  8.  60i  wheis  breacboa  wero  adjigcsted  in  maVi^  the  Madt 
np  the  iaaae:  bIm  S  J.  B.  Mosre.   198.  tia_  ^j. 

Vot.  IV.  58  . 
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4SB  BOND.— OUi^fc'i  Rtnudy  agaitiat  ObVgw. 

proved  to  proof  created  a  variance  between  the  oyer  and  the  real  condilioD  of  the  bond- 

h»         t  ^^  plaintiir  wu  noDsuiled.  whereon  a   rule  nifi  to  set  it  aside  wa'a  obtained. 

'y  imeilta  ''  ""'  urged  foe  the  plainliS',  ihat  it  was  evident  that  the  word  hvtidrtd  waa  ili- 

edwiihoat  tended  to  have  been   inserted,  (as  wilhont   it   the   idea  conveyed  waa  void  of 

lbs  defend  sense.)  the   interlineation   had   not   altered    Ihe  cITect  of  the  bond.      But   tbe 
■Dt'i  kpovf.  Court  distinguished  between  Ihe  eases  of  variance  in  setting  out  a  deed  in  a 

ledge,  tha  declaration  and   of  variance  on  oyer,  and  observed,  thai  it  was  eufficienl,  in 

t  «'"vari  "'^  former  instance,  to  set  out  the  legnl  effect;  but  that  when,  as  on  oyer,  (he 

BDce  ba  ^°^^  itself  is  called  for,  the  absolute  words  must  Le  adhered  to.     They  tbere- 

Iwerni  ihe  lore  held,  that  the  condition  varied  from  Ihe  proof. — Rule  discharged, 

ujernnd  2.  RoBERT  v  HARNir.E.  M,  T.  1704.  K.  B.  2  Ld.  Raym.  1043;  S.  C-  S 

!•"  «""""  Mod.  228.  S.  C.  I  Salk.  659. 

'?'*f -.    ,  The  condition  of  a  bond  waa  set  out  in  a  declaration  to  be,    to  pay  to  thtf 

Wber*  a  P^^intifT.     On  oyer  Ihe  tohendiim  appeared  to  be  to  the  lawful  attorney  of  the 
decliraiiaii  }>latntiir  or  his  assigns.      It  was  objected,  that  this  ereated  a  variance;  but  the 

on  a  bond  Court  held   that  as  payment  to    a  person   legally    appointed  by  the   plainlUI^ 

Mated  ttw  would  be  payment  to  the  plaintiff  himself,  the  variance  was  immaterial, 

obluaiion  JF)  PtE.tH  and   evidence. 

andVap'  "^^^  P'°"  <*^  tion  Ml  facttim,  or  general  issue,  puts  in  issue  Ihe  execution  of 

pMred  on'  the  bond  upon  which  the  action  is  brouglil;  and  the  plaintiff,  in  support  of  his 

oyer  to  lie  case,  will  have  to  prove,  by  the   tesfimmiy   of  a  aubscribiog  witness  (if  any,) 
conditioned  the  esecutiOD  of  the  instrument    by  the  defendant,   and  the  sealing   and   deli- 

lo  pjy  to  very.       It  will  not  he  sufficient  for  the  wilnoaB  to  prove  that  a  person  of  the 

atioraey  ^^""^  name  as  defendant  e:fecuted  the  deed;  since  proof  will  be  necesisnry  to 

of  the  show,  that  the  person  who  executed  Ihe  deed  bears  not  merely  the  deiend- 

plainliff,  ant'a  name,  but  is  the  defendant  himself;  See  Bull.N.  P.   Ill;  Phill.  on  Ev. 

er  hit  ai      vol.  i.   U.'S, 

*^/"' '"''''      Since  the  plea  of  -non  e»l  factum,  and  evidence   thereon,  is   applicable  te 
rUnce""  **  other  deeds  as  well  as  bonds,  it  will  suffice    to  refer  to  the  former  head,  under 
which  nil  the  cases  relative  thereto  will  be  abridged. 


(6)  Acrord  and  satisfaction.  See  oases  collected  anU.  vol.  i.  p.  129.  130. 
.  Bi.TTHv.  Hill.  M.  T.  1676.  C.  P.  1  Mod.  Rep.  221-3;  S.  C.  2  id.  13t 
S.C.  2  Danv.   116.  S.  P.  Baser  v.  Palmer.  T.   T.   HOI.  K.  B.   1 


Mod.  639. 

To  debt  on  Debt  upon  an  obligation  for  Ihe  payment  of  money  at  a  day  certain.  The 
bond,  plea  defendant  pleaded,  that  tho  plaintiff  being  desirous  (o  have  the  money  paid  be- 
thoianoiher  fore  the  day,  took  another  bond  for  the  same  sum,  payable  sooner,  and  this 
bond  wa»  was  in  full  satisfaction  of  the  former  bond.  Upon  this  plea  the  plaintiff  took 
ftjfacli'o  "  i^ne,  and  it  was  found  against  him.  A  motion  was  made,  that  notwithstand- 
nniiTilIa  '"S  ^'^  verdict.  Judgment  oufiht  to  be  given  fo(  the  plaintiff,  for  Ihat  tbe  de- 
Lie.  fendant,  by  his  plea,  had  confessed  Ihe  action;  and  to  say  that  another  bond 

was  giv£D  in  satisfaction,  waa  nothing  to  the  purpose;  Hob.  ti8;  so  tliat,  upon 
the  whole,  it  appears  that  the  plaintiff  has  the  right,  and  he  ought  to  bava 
Sopleadloi;  j'ndgmeal;  Gro.  Jac.  139;  8   Co.  93.  a.     The  Court  granted  a   rule  to  ^hov 
a  faofiineiit  cause. 

iiiMtur>o  2    William  v.  Farhow.  M.  T.  1703.  K.  B.  6  Mod.  Rep.  82. 

Boavtii*,  an  ^"  ^"^^  °°  ''""^  brought  in  London,  a  feolTment  of  land  in  a  different 
leniheao  county,  and  an  acceptance  of  the  same  in  Ihe  above  vill  in  satisfnclion  of  the 
ceptnnce  bond,  waa  pleaded  in  bar.  On  special  demurrer,  because  the  acceptance  was 
ba  hid  ia  not  laid  in  London.  Per  Cur.  The  acceptance  must  be  laid  where  the  feofl- 
ihe  coaDi)'  menl  was  made,  it  beini;  local;  but  had  il  hern  a  transitory  mailer,  the  defrn- 
fcoffmeni  **'>"''''  P'^«  should  not  liuve  made  it  foreign,  "and  such  plea,  when  local,  ought 
wuDiHdtt.  ""'  to  be  accepted  wiihool  an  affidavit  of  the  Iruih  llicreof;  accordingly  (ho 
'  r  639  I  plaintitr  was  permitted  to  discontinue,  on  pnvment  of  costs- 
Bni  jndg  3.  Row  v.  Needham.  M.  T.  16:18.  K.  B.  12  Mod.  Rep.  243. 

■MQi  it  a         Per  Cur.  Judgment  u  n  good  plea  in  satisfaction  of  a  bond. 

•ipl—^  (c)   DureM.   See  tit.  Duress,     (d)  JVu  dematui. 

■*'■'■"  Carter  v.  Rino.  M.  T.  1G13.  N.  P.3  Camp.  459. 
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BOND.— P/«M  and  Evidmtt,  -ISS 

To  a  bond  cffiKlitioned  to  be  roid  on  payment  of  n  certHJn  sum  of  money  lion  of* 
an  demand,  (hedefendsDi  pkHtlcd  that  do  demnnd,  either  of  the  (jrincipnl  s«m  '»'>d. 
mentioned  in  the  condition,  or  of  any  interest  thereon,  had  been  made  by  the  _         . 

JUiatifi'i  it  was  urged  for  llie  plninliit,  ihat  commen^i'^ji  procecilings  was  a  suf-  urntfSe" 
cieiit  demand.  Lord  Elienboroiigh  held,  that  according  lo  the  tcnyr  of  theman^ioaB 
csnditioo,  the  bond  was  not  forfeited  till  dcmiind  and  refusal  thereon,  and  that  aciion,  ob  , 
till  then  no  action  could  be  brought.  See  Cro.  Eliz.  548;  10  Mod.  43;  1  >  bond  pajr 
Lev.  48;  I  Sound.  33;  1  Salk,  327;  1  Mod.  89;  Bui  N.  P.  151;  6  T.  R.  40n;"'""  o"  d« 
13  East.  35i;  14  id.  500;  1  Taunt.  57-.;;  2  id.  3-;3.  LI!!!!,:* 

(e)   lifancy.  nmn  prove  ■ 

As  an  infant  cannol  be  an  obligor  in  a  bund,  it  may  be  avoided  by  a  pica  ofaa  eipren 
infancy;  Cro.  Eliz.  930;  S.  C.  Moor.  679;  but  such  a  defence  cannot  be  giv-demand 
«0  in  evidence  under  the  general   isnue  non  ettfaelumi  G  Co.  Rep.  119.  a.        previooi  lo 
(/)   Tendtr.     See  diT.  Payment  aolvit  post  diem;  and  poet,  tit.  Tender.       ,"3"«  °" 
(s;)  Paymmt.      1 .  Soldi  ad  diem. 
I.  TaroM  t.-Cabter.  T.  T.  1789.  K.  B.  7  Mod.  231.  S.  P.  Marle  v.  Flake,  s^/^i,  ^4 
T.  T.  1700.  K.  B.  3  Salk.  118.  ditm' i» 

Per  Xx(t&  Hardwicke,  C.  J.  Payment  before  the  day  may  be  givert  in  cvi-  piopor, 
ideaee  on  aolrnt  ad  diem,  because  the  money  is  looked  upon  as  a  deposit  in  the  whoe  ibo 
feaadsof  the  obligee  until  the  day  arrives,  and  then  it  is  actual  payment.  n""i"j  •"« 

a.MERRiLv,Jos8Bi.Y!«.  H.  T.  1 7 i  1 .  K.  B,  10  Mod.  l-ia.S.  P.  AsoN.  H.T.'r'r"''!!- 
J663.  C.  P.2  Wib.   173.  S.  P.  Fletcher  v.  HE.S.M.N010N.  E.  T.  1760.dly 
K.  B.2  Bur.  944.  [640  ] 

On  a  wriLof  error,  from  the  court  of  C.  B.,  in  an  action  of  debt  on  a  bond  For  if  iba 
conditioned  for  payment  of  money  on  the  25th  of  March.     Tlie  defendant  de/iindani 
pleaded  payment  on  the  20th.      On  this  issue  was  joined,  and  a  verdict  given  plesd"'"" 
for  the  plaintiS*,  and  judgment  accordingly.      It  was  contended,  that  if  the  ver-  ""^'^  '^™' 
diet  had  been  found  for  the  defendant,  and  judgment  given   accordingly-,  all  p^^JQiig- 
bad  been  right;   for  payment  on  the  20lh  was  payment  on  the  Slat,  and  so  on:  ukeiun'-tn 
but' DOW  the  verdict  being  found  for  plaintilF,  the  issue  was  immaterial;  forsiBadofds 
nonpayment  on  the  20th  could  be  no  evidence  of  nonpayment  on  the  2.5th,  """"'"g.  •»• 
for  the  bond  might  have  been  paid. in  the  meantime;  2  Cro.  431;  Cro.  Eliz.  ^'1^^" 
B28. — Judgment  reversed.  iubdI 

3.  Tryon  v.  Carteb.  T.  T.  1733.  K.  B.  l  Mod.  23 1. 

A  bond  Was  conditioned  for  the  payment  of  money,  on  or  before  the  £tb  of  And  if  to  ■ 
December.      The  defendant  pleaded  pavmeiil  on  the  5tb  of  December,  to  bond  con 
-which  there  was  a  replication  negaliving'ihe  fact,  and  a  verdict  found   for  the  diiionrd 
plainli.T.      A  repleader  was  awarded,  as  being  an  immalerial  issue;  for  it  finds  j'',°',^/{,^^ 
no  breach  of  the  condition,  because  it  might  be  paid  before  the  5th  of  De- ^.^  ^j,  i^^  ' 
cember,  and  then  the  condition  id  performed ;  and  it  is  not  like  the  case  where  fgra,  Sm. 
A  condition  is  to  pay  on  such  a  day,  for  then  there  can  be  no  legal  payment  bs  plead 
till  that  dav,  an  actual  pavmcnt  before  being  but  in  the  nature  of  a  deposit  lill  paymsntan 
the  duy.    IJut  here  it  would  be  a  l.-gal  payment  at  any  dav.    Sue  1  Saund.  lO^.  ""'  ^."V'  . 

4.  Leoji  v.  J.EtiH.  T   T.   1799.  C.  P.  I  B.  &  P.  447.  foineTtht™ 
In  an  action  by  the  assignee  of  a  bond,  it  appeared  that  the  defendant,  wh'o  (,„_  ,nj  ,p, 

was  bound  therein  to  the  nominni  plaintilT,  had  notice  of  the  as.^ignment,  but  diet  be  ^iv 
nevertheless  paid  the  nominal  plaintiT,  and  took  from  her  and  pleaded  a  re-en  frjrthe 
lease.  The  Court  refused  to  allow  (he  plea  on  ihe  ground  of  fraud  in  the  P'"'"''""-* 
defendant  in  obtaining  the  release.     The  defendant's  counsel  then  applied  for  |^^P^'^' 

*  At  common  Ikw  it  was  ■  jfcnaral  rnla,  that   whare  aa  aRlian  wna  fuanded  on    a  de.ci,  warded. 
Ihe  dnfeadant  could  only  avoid  it  bj  mailer  oras  high  a  ontnre  b»  by  an  acqailtuDce  uadet 
Mai,-  hance,  lo  debt  en  a  lin^^Ie  bill,  pijmepi    murBly  wilhout  an    acqnilliinfB  could  not  Bat  whera 
propsrly  be  pleaded;  Doot.  Plae.  11)7.      Bui  lo   dubt  on   bond,    laith  n  condition  fiir  the  [ha  ablieor 
payment  of  moDsy  on  a  day  eerlSin.  tha  defendaal    mishteven  befiira  the  »lalnle  of  Anno,  ;„  a  bond, 
have  pleaded  payment  at  the  dity;   Docl.    I'lacl.    107;  becnDse  inch  plea  was  in  eflect  a  havinsbad 

E lea  of  parfnroiance  of  the  condition.  But  now  by  the  4  Anno,  c.  16  i.  12  wbora  deblia  noiic*of„ 
rooght  00  any  single  hill,  if  iha  defeadinl  hua  paid  tllu  money  due  Ihoreon,  auch  pay-  a««iin>nenl 
meat  may  be  plsaded,  y  ,[,,  g 

t  For  if  ijaaa  be  joined  on  paymeot,  bafora  iho  day,  proof  of  paytnenl  before  ibal  time  bij-ee,  and 
will  bs  BDlikisBt  to  aapporl  the  pleaoffofott  ad  diem;  Cro.  Kliz.   112;  Djer.  222,  b;  T  loa'i.  a  re 
Mod.  381, 
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leaw  fiom  Jeive  lo  plead  pByment,  which  the  Court  refused,  bb  it  would  b*  in  effect  the 
CW  ^"""^  "■  pleading  ihe  releaBe. 

noDtd  Dot  allowapleaof  pajmahttoiinacttaDnnllMbondbronght  bj  the  BHtgDeo. 
Alrnnifsr  6.  Bhetos  v.  Cope  ^-.iicdtor.  H.  T.  1791.  N.  P.  Peake.  43, 

m-Ijcdm"  "^'^  ""^  ■"■"  """"""  ""  "  '"'"'' '"'  "™-^'-  '"  *^'''*'  ^'^  Kenyon,  C.  J.  aaid, 
on't  nlea  "'^^  ''"^  Iransfer  of  slock  to  the  party  lo  ihat  amouut  was  good  evidence  of 
of  piiTmeni  Payment  under  n  plea  to  thai  effect. 

t.n»aei»a  6.  Rose  v.  Br.t.iNT.  M,  T.  1809.  N.  t.  2  Camp,  32^.  . 

on  ■  bond.      In  order  to  destroy  evidence  ofliie  pdyment  01*8  Und  in  1794,  tlie  ptainliGs 
[  641    J  counsel  proposed  lo  read.indoraemenla  acltnowledging  (he  payment  of  inlercM 
■  So  urt  in      and  part  of  ihe  principal,  to  (lie  year  1T95.     It  did  not  appear  when,  nor  by 
onT"oTd.  "'"""'  ""^y  ""^"^  written,  nor  that  they  were  made  during  the  life  ofthe  iotea- 
acknoirled  'a<e,  through  whom  the  plaintiff  claimed  as  administrator.      The   admisaibility 
Sin|  Che  n  °'  t''"  evidence  whs  contended  for  by  the  plaintiff  on  rhe  ground  that  no  pre- 
oeip;  or  in   sumption  of  payment  raised  from  length  of  time  was  attempted  to  lie  rebutted, 
teraii  and    and  especially  as  these  indorsements  were  contrary  to  the  interest  of  the  party 
pJ/ntTpal     ™"'''"*  *''*'"•  *"  diminiahin^r  bis  claim.     Lord  Ellenhorough  held  that  such  in- 
cannot  be    <lo''sements  could  not  bo  read,  unless  it  was  proved  that  they  were  naade  when 
road  to  ra    ^^^  sums  that   they  purported  lo  acknowledge  were  paid. — Plaintiff  nonsuited, 
bnl  direct  avi^cncaof  pnj  inent,  noloMlho  pUiDtiffprova*  thai  tbej  niddo  ■■aitiit  [b«  qbliica 
wIlBQ  tbey  (vera  wrilliiD. 
Berore  tha  2.    SuliAt  poti  diem. 

4  An;io.  I-   Nelsopi  v.  Finch.  M.  T.  1698,  K.  B.  1  Lord.  Ravm.  383. 

povmenl  af  1(1  debt  ou  bond,  conditioned  that  whereas  the  plainliU  becaine  bound  to'lhe 
)er  tha  daj  drfendanl  in  a  bond  of  62/.  conditioned  lor  the  true  payment  of  261.  on  the  29lh 
be  alwd^  "^  September  following  ;  and  if  aller  the  discharge  of  the  said  bond  by  the 
at  common  P'^'""^'  "**  de'endant  should  make  the  plaintiff  free  of  the  clothworhers  coai- 
law.  P""/  "O  request,  that  then  this  bond  should  be  void;  ihe  plaintiff  showed^  that 

he  had  paid  the  26/.  but  the  payment  was  not  on  the  29th  of  September,  but 
afterwords,  and  that  he  requested  the  defendant,  but  thai  he  had  not  made  him 
free.  And  on  demurrer,  judgment  was  given  for  the  defendant,  because  that 
payment  of  the  26i.  could  not  discharge  the  first  bond,  being  after  Ihe  day;  and 
therefore  the  plaintiff  had  no  title  lo  sue  this  bond  as  yet,  because  Ihe  defend- 
ant waa  not  bound  lo-make  him  free  of  the  clolhworkers  company  before  tha 
tirsi  bond  was  discharged. 
Bnt  Mw  By  the  4  Ann.  c.  16.  s.  12.  "  where  debt  is  brought  upon  any  bond  with  a 

pa<rnient  »e  condition  or  defeasance  to  make  void  the  same  upon  payment  of  a  leseer  sum 
br'oiight''  "'  "  ^^^  *"'  P'"^^  certain,  if  Ihe  obligor,  his  heirs,  executors,  or  administralora 
innyba  have,  before  the  actum  brought,  paid^o  the  obligee,  hia  eseculors  or  adminis- 
plendLd.  trators,  the  principal  and  interest  due  by  the  condition  or  defeasance,  though 
such  payment  was  not  made  strictly  according  lo  the  condition  or  defeasance, 
yet  it  may  be  pleaded  in  bar  of  such  action." 

2.  Underbill  v.M*TTHE«s.  E.  T.  1714.  C.  P.  Pull.  N.  P.  171. 
Thoogb  In  debt  on  bond  conditioned   to  pay  money,  it  whs  resolved  ihoagh  the  nia- 

ihi*  EUtDiane^  wore  not  paid  at  the  day  and  place,  vet  if  it  were  paid  at  a  subaequtnt 
10  abioi'nta  ''"■'''  ""^  '•Efendanl  might  plead  it  in  bar  ;  but  the  defendant  could  not  plead  ■ 
■  lymenti  '*uder  and  refusal  of  principal  and  interest  at  a  subsequent  day  in  bar;  lorlhsl 
iiuddoel  *s  not  within  the  equily  of  the  statute;  for  if  such  construction  prevailed,  it 
iiot  apptj  would  be  prejudicial,  as  it  would  empower  the  obligor  lo  compel  the  obligee  at 
toa Unlir.  any  time  without  notice  to  take  in  hi*  money. 
[  642  ]  3,  Oswald  v.  Leoh.  T.  T.  1786.  K.  B.  I  T,  R.  270.  S.  P,  Colsell  v. 
Wbero  no  Bl-dd.  M.  T.  1807.  N.  P.  1  Camp.  27.  S.  P.  Anon.  M.  T.  1702.  K.  B. 
.lemaadhM  6Mod.32  S-  P.  Aso;^.  M.  T.  1703.  K.  B.  6  Mod.  22.  S.  P.  An  OS.  E. 
Wnmado       T.  1702.  K.  B.  1 1  Mod.  2. 

bind  for  30  In  nn  action  on  a  bond  executed  17th  January,  1765,  it  appeared  that  in 
veais,  it  is  June  1784,  the  obligee  sued  out  a  writ,  hut  before  it  was  executed  he  died. 
in  iiselfa  This  action  was  commenced  by  the  executor  of  the  obligee,  last  Easter  lerm; 
j.rosamp  _  (^^  parties  resided  in  England,  and  were  on  friendly  terms.  The  plaintiff  ob- 
hu  beeo'*  '"'*'*'^"  verdict;  and  on  motion  for  a  new  trial,  on  the  ground  that  no  demand 
hariof  be«a  made  for  1 9  yeara  and  a  bal  f,  the  presumptisa  ihould  be,  that  tha 
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bond  had  b««n  utiafiedi  the  Court  aajd  (hot  in  ibtnb  caaet  where  ■Miefnction  awchtrg 
of  «  bond  hsfl  been  presumed  wilhin  a  less  period  than  twenty  years,  solne«d-* 
other  evidence  has  been  given  in  favour  of  such  a  preaumption;  for  even  with 
regard  to  the  rule  of  20  yeara.  where  no  demand  has  been  made  durinii;  that 
time,  that  is  only  a  ciroUmstance  for  the  jury  to  found  a  presumption  upon,  and 
»  in  itself  no  legal  bar.  By  Lord  Holt,  6  Mod.  22;  Lord  Raymond,  Consta- 
ble v.  Somerset,  cited  I  T,  K.  271 ;  and  Lord  Mansfield,  4  Burr.  1963;  it  hae 
been  expressly  said,  that  if  a  bond  h&a  lain  dorment  for  20  ytart  it  shall  be 
frOailraedtobe  paid;  here  it  had  not  remained  dorment  20  yeara,  and  the 
qoeelion  of  preaumption  was  left  to  the  jury,  who  have  presumed  that  it  waa 
not  Mtufied;  the  rule  therefore  must  be  discharged. 

4.   Ci>LSELL  V.  Biino.  M.  T.  1807.  N.  P.  1  Camp.  27.  b  .    i     - 

A  bond  waa  made  payable  three  monilis  after  the  decease  of  one  A.  B.,  pe°i(^^t 
who  died  m  January,    1787.     No  demand  of  payment  waa  made  before  thja  not  >gffi», 
action  waa  commenced;  and  a  witness  swore  that  after  the  bond  was  payable,  nil™ ihere 
a  meeting  took  place  between  the  defendants  and   piainlifTs  testator,  when  a  *""  ''"'' 
Mm  of  money  was  paid  to  a   third  party.      It   was,   therefore,  urged   for  the  \"  '"'«■'""'' 
defendants,  that  the  bond  must  be  presumed  to  have  been  satisfied.     Hut  Lord  ,|"n^e^„f 
Ellenborough  said,  that  as  the  term  of  20  years,  uaually  recognized,  by  the  account*  b« 
Coart  as  the  period   after-which  a  bond  must  be  presumed  fo   have  been  dis-  iwnen  Iba 
chained,  had  not  elapsed;  and  as  the  evidence  adduced  did  not  amount  toaP"''*^ 
proof  that  the  parties  had  entered  into  a  settlement  of  their  accounts  after  the 
bond  becamepayable,  the  plaintifTs  must  recorer. — Verdict  for  plaintiffs  Tboogh  a 

6.  Newmah  V.  New.max.  M.  T.  1816.  N.  P.   I  Stark.  ! 01.  mS^ 

A  bond  was  given  by  a  remainder  man  in  tail,  in  consideralion  of  a  cession  ih«n  20 
by  the  plaintifl''s  testator  of  hie  tenancy  for  life  in  certain  property.  It  was  year«  aner 
proved  by  a  letter  wrirten  by  the  defendant,  thnl  in  1792,  the  bond  remained  ■''"■'• " 
unpaid;  but  it  was  contended  for  the  defendant,  llial  the  length  of  time  ibnlff^S"'"' 
had  elapsed  since  that  peried  was  fair  ground  for  presuming  lliat  the  bond  hadf^'dif™ 
been  satiefied.  On  evidence  that  the  defendant  had  resided  in  America  since  gumption 
1 79 i,  Lord  Ellenboroiigh  held  that  the  defendant's  absence  that  period  fully  orpajioeiil 
rebutted  the  presumption  coiitended  for.— Verdict  for  plaintiff.  [  643  ] 

6Sk«Rlb  v.  Lord  BiHRiNOxov.  M.  T.  1721.  K,  R.  2  l^rd  Ravm.  1370;  S   C.  "here  the 

2  Stra.  827;  S.  C.  3  Bro.   P.  C.  535;  S,  C.  8  Mod.  279;  *S.  C.  Eq.  Abr.  ■>^^'S'"  ""■ 

4(4.     S-  P.  MoREL4Nn  v.  Bennett  M.  T.  1726.  K.  B.  1  Stra.  G32.  br^Vdnrl 

This  was  an  action  of  debt  brought  by  nn  executrix  on  an  old  bond  for  mo-  ing'hai 
ney  due  to  the  intestate;  and  on  oyer  of  the  bond,  and  the  condition  thereof,  iLma. 
it  appeared  to  be  dated  the  9th  year  of  W.  3.  (which  was  35  years  ago,)  and  And  il  b» 
thereon  the  defendant  pleaded  he  paid  it  at  the  day,  on  which  issue  was  JDin~ been  hold 
ed;  and  at  the  trial,  the  defendant  offered  to  prove  rhe  issue  by  presumption,  ""  '^"1  a 
viz.  this  being  a  bond  of  more  than  iO  years  standing,  and  no  interest  being  r"*'P'  ^°' 
paid  in  all  that  time,  it  must  be  presumed  ijiat  the  principal  was  paid  on  the  JJIi^h'n'jo 
^V;  ream  i»d<>r 

jVow,  to  encounter  this   presumption,  the  plainliff  oTered  to  give   another ied  on  a 
presumption  in  evidence,  and  that  was  an  indorsement  of  one  year's  interest  l><»"l  *'^ 
after  the  bond  was  nine  years  old,  which  indorflem<:nl  was  wriilcn  hylhe  in- ""^  "''''S"?- 
testate's  own  hand;   and  whether  that  shnnld  be  given  in  evidence  nt  the   trial,  "'"^  osgiv 
waa  the  question.     It  was  proved,  that  after  the  death  of  the  testator,  this  d"n"/io'rs 
bond  was  found  amongst  his  papers,  and  that  the  testator  whs  Psteemcd  an  but  the  pre 
honest  man.     No  evidence  waa  given  to  prove  whetlier  the  indorsement  waa  nuaiption. 
made  by  the  obligee  or  obligor,  or  that  this  indorsement  iva<>  ever  seen  bv  any 
person;  on  which  the  plaintiff  was  non-prossed;  and  tlie  chief  justice  ordered 
that  this  matter  should  he  referred  by  way  of  a  case  staled  for  the  opiniou  of 
the  Court. 

PraU,  C.  J.  said,  that  nt  the  trial  he  was  of  opininn  Ihnt  the  indorsement 
ought  not  to  be  received  aa  evidence,  because  it  would  leave  too  great  a  pow- 
n  obligee  (in  whose  custody  the  bond  always  r        '     ' 


■  And  inch  pranmption  H  aot  rebntced  by  proof  of  the  obiigon  poverlj ;  Wiliinmc  v 
Gei|M,  1  Cwnpb.  217. 
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ifontemeDts  whenevn  he  tMnhs  praper;  they  may  be  msde  ■(  aaj  fime,  and 
so  ne  bond  can  erar  be  pres'dmed  Batialiei].  Rut  ■  new  trial  being  granted, 
Raymond,  C.  J.  eutftred  the  indoraemcDt  to  be  rend;  and  the  jury  found  tot 
the  plaintiff.  The  defendant  tendered  a  bill  of  exceptions;  and  a  writ  of  error 
wad  brought  in  the  Exchequer  Chamber,  and  the  bill  ofexceptions  returned  u 
parcel  of  the  record;  end  the  Judgment  of  thin  court  was  affirmed^  and  afler- 
wuds  affirmed  in  parliament. 

7.  RosB  ».  Bryast.  M.  T.  1809.  K.  B.  N.  P.  2  Campb.  321. 
*?'."'.^."'       Action  on  a  bond       Several  indorsements  on  the  bond  acknowledging  tbe 
miMibiliiy   receipt  ofintereat  down  to  1793,  were  proved  to  be  in  ihe  hand  writing  of  the 
denca    °"  defendant,  and  signed  by  the  testator.     These  were  allowed  to  be  good  eri- 
Memidoabi '^'^'^B  "^  ^^^  bond  .remaining  unsatisBed  at  the  date  of  the  last  indoraemcDt, 
fal,  iha  COD  The  presnmption  from  lapse  of  time  being  thus  repelled,  the  plainliff,  for  Iba 
tnrf  hkv  .  purpose  of  meeting  certain  direct  evidence  of  payment  in  the  year  1794,  pro- 
"fed'^N'  P"^^*^  '"  ™'"^  other  indorsements  on  the  bond  down  to  the  year  1795,  acbnow- 
■iPriiu.     'iedging  the  receipt  ofintereat,  and  part  of  the  prinpiple,'  but  these  latter  indor- 
r  €44  1  semenia  were  not  in  the  defendant's  band,  nor  did  it  appear  when  they  were 
written,  nor  even  that  they  existed  during  the  infeatate's  life-time.     An  objec- 
tion being  taken  to  their  being  read,  Lord  Ellenborough,  C.  J.  eaid,  indorse- 
ments in  the  hand-writingof  the  obligee,  acknowledging  the  receipt  of  interest 
and  of  part  of  principal,  are  not  evidence  that  the  bond  waa  unsatisfied,  traleM 
it  can  be  shown  that  such  indorsements  were  on  the  bond  at,  or  recently  alter, 
the  lime  they  bear  date,  and  that  they  were  written  at  «  period  when  they  op- 
erated against  the  writer's  Intereat.     Tfonsuit. 
Bsfora  lb*  (h)  ReUaae.     See  div.  Discharge. 

,    4  Adda,  ia      To  debt  on  bond,  the  defendant  may  plead  a  release  by  the  plainliC,  after 
BD  metUtm    the  bond  given;  aee  7  T.  R.  670;  1  B.  &  P,  447. 
^ndi^e."^  (i)  Set-off.     See  til.   Bet-off, 

ed  fDr'ths  (**)  Staving  koceedikos. 

p«Tm«niofl.  Irblahd'scase.H.T.  1703.  K.  B.  G  Mod.  101.  S.  P.  Le  Sage  v  Pen. 
aionaj  od  '   M.  T.  nO-2.  K.  B.  7  Mod.  114. 

)j,  tba  On  motion  for  leave  to  bring  the  principal,  interest,  and  costs,  into  eonrt, 

'""■^  and  to  be  relieved  againat  the  penalty  of  a  hond^  it  was  urged  on  thootheraido, 

iTove  tha  '''*'  '"  ''''^  """*'  ^^^^  would  not  relieve  in  chancery,  unices  the  obligor  would 
der«ndBnt  P"/  B  debt  barrable  by  the  statute  of  limitations  and  insisted  on  the  like  benefit 
agsiiui  iha  here  this  being  an  equitable  motion.  The  Court  refused  to  hear  of  it,  but 
peniliy  gn  made  the  common  rule. 

P'J"*"".  Ao(e. — The  whole  penalty  must  be  brought  into  court,  because  Ihe  interest 
^i  ,*.''"''  and  full  coats  are  to  be  taxed;  and  the  remainder  maybe  taken  out  immedi- 
rw  Vod     «tely.     Vide  Mod.  Rep.  vol.  vi.  p.  101. 

cosii.  2.  Grkgo'b  case.  E.  T.  1705  K.  «.  1  Salk.  697.  S.  P.   Anoi».  M.  T.  170S. 

Aadnpon  K.  B.  6  Mod.  II. 

bringing  per  Holt,  C.  ,T.     In  debt  trpon  a  bond,  defendant  must  bring  in  the  whota 

the  penalij  penally,  or  the  Court  will  not  s(ny  Ihe  proceedings. 

Bn?  no^  ^y  "x'  ■*  ^  "^  A""^'  *=-  ^^-   "  *"  «"  «"'""  <"i  «   ''"nd  with  a  penally,  if  the 

Iha  penally  defendant  bring  into  court,  where  the  action  is  depending,  alt  the  principal  sad 
need  tioi  interest,  and  all  costs  expended  in  any  suit  in  law  or  equity  upon  such  bond, 
be  brooght  (he  money  brouj^lit  in  shall  be  taken  in  full  satisfaction  of  such  bond,  and  the 
into  eooit.  Court  may  give  judgment  t;  diacharee  the  defendant  of  and  from  the  same." 
A„fl,it,  3.  F^KiUHAn  V.  MoRiis.  II.  T.  1797.  K.  B.  7  T.  R.  124. 

Court  will  ^^  "  "''^  '°  show  cause  why  a  bond,  dated  on  a  day  certain,  in  a  certain 
direct  tha  sum,  but  wherein  no  day  of  payment  was  expresslv  named,  nor  interest  resei^ 
masiar  to  »ed.  should  not  be  referred  under  the  4  Anne,  c,  16.  a.  13.  to  compute  «b<t 
[  ti45  ]  was  due  for  principal,  interest,  and  coats;  and  why,  on.  such  reference,  p«>- 
computa  in  ceedings  should  not  be  staid;  the  master  applied  to  the  Court,  he  enterisioing 
J^^'';^  doubts  Tas  to  his  being  able  to]  proceed,  on  the  12th  section  of  the  statute 
cipal  And"  of  Anne,  only  referring  to  bonds  which  are  payable  cU  a  day  or  place  eerlaat; 
coiu,  u  in  the  case  before  him  there  was  no  day  apecified  in  the  bond, 

ihaighao       Per  Cw.    Thia  bond  being  payable  Troni  the  day  of  the  date,  if  a  bond  pay   . 
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«bl«.ataday  certainjaadthereforewithiDlhemeaniDg  of  theacl.     And  being  d>r  of  pa 
within  the  atalutB,  intereBt  u  payable  from  the  time  of  payment,  namely,  £mm  attat  ia 

the  date.  named,  and 

4.  SiSNET  V.  Nevenso^.  E.  T.  1725.  K.  B.  1  Stra.  699.  u'^^b. 

The  plaintilT  brnught  an  action  of  debt  on  a  bond  against  the  defendsnl,  as  ^^^  reserr 
administratrix;  and  filed  abill  in  equity  to  discover  BHeta;  and  had  instituted  ed. 
a  auit  in  the  apirilual  court,  to  oblige  her  to  give  in  an  inventory.     After  judg- 
ment for  the  plainlilf  in. the  action,  a  writ  of  error  waa  brouf^ht  in  tbis  court,  Bat  ili« 
where  the  judgment  waa  revcraed.     After  wbjch,  the  plainliif  brought  a  freah  pl'intiffii 
action,  and  the  defendant  moved  to  stay  proceedings,  on  the  statute  for  amend-  "•'"^""•^ 
mentof  the  law,  on  paying  principal,  interest,  and  eoata.     And  now  on  mo- g°  ^  <.  ^'JT* 
lion  for  the  Court's  direction  to  the  master  in  taxing  the  costs,  it  was  insisted  ,bj|^  wbM-e 
for  the  plaintift,  that  the  defendant  ought  to  pay  the  whole  costs  of  the  first  in  ibajndg 
suit,  the  proceedinga  in  Chancery  and  the  Bpirilual  court;  and  the  case  of^^aDt  ^* 
Merril  v.  Jocelyn,  Trin.  IS  Ann.  waa  cited  for  that  purpose.     Per  Cw.     We*^"  '•'•^ 
have  nothing  to  do  to  order  costs  for  proceedings  in  another  court,  which  has  trrii^of  m 
power  to  award  costs,  if  the  party  is  entitled  to  thnm;  and  as  to  the  judgment'rg^,* 
that  is  reveraed,  there  is  no  reason  why  the  defendant  should  pay  for  the  error 
and  mistake  of  the  plaintitf.     We  are  of  opinion  the  proceedings  in  lh\s  cause  So  m  an  ae 
must  be  stayed,  on  payment  of  the  co^ts  of  this  suit.  '""  "^  * 

fi.  ViNa*NDAU», M.T.1817.K.  B.1B.&A.914.  tL^Qad'for 

Action  on  a  bond  payable  in  1830,  conditioned  for  the  payment  of  interest  piymsni  oC 
half  yearly.     The  declaraijon   asspgned  as  a  breach,  the  non-payment  ef  a  i  ,,„  of 
half-year's   interest.      It  appeared  that  the  interest  had   been  demanded,   and  money  at  ■-. 
that  the  defendant,  through  the  mistake  of  his  agent  having  nrglected  to  pay  foin™  'J«y, 
tbe  inlere^,  the  plaintiff  filed  abill;  wheri  the  defendant  took  out  a  summons"""''''*;'^ 
to  stay  the  proceedings  nn  payment  of  interest  and  costs.     On  the  esse  com-  J^  j^    ^^'" 
jog  before  Bayley,  J.  he  was  of  opinion  that  the  proceedings  ought  to  be  staid  iBcideniai 
on  payment  of  the  costs  and  interest,  since  the  bond  had  become  forfeited  by  omiuioD  iff- 
a  mere  slip.-    But  on  motion  to  discharge  the  order,  the  Court  said,  it  had  pay'"!  >)>« 
been  improperly  granted,  since  the  bond  had  become  forfeited  by  the  defend- ^'"■*'>1.'|* 
ant'a  own  laches,  and  thereby  be  had  given  the  plainlitf  an  advantage  of  ob-^"   i"*' 
tatDing  a  judgment  for  the  whole  penally;  hovover,  afler  the  judgment  liast(„p,g^j 
been  obtained,  we  may  interfere,  but  it  must  stand  as  a  security. — Rule  ingi  no  pay 

abwtlute.  niantofin 

6.  TiOHB  v,  Crwtbe.  E.  T.  1810.  0.  P.  2  Taunt.  387.  S.-P.  Masfin  t. '"f"' «d* 
ToucHET.  E.  T.  1769.  0.  P.  2  Blac.  70G.  T'646  T 

A  rule  ni«i  was  obtained  to  slay  the  proceedings  in  an  action  on  a  bond,  on    ^  '' 

paying  the  interest  due,  and  the  costs  of  the  action ;  but  was  opposed  on  tbe  „      . 
ground  that  the  default  in  paying  the  interest  had  the  etTect  of  wholly  avoid-  „j||  |j„^ 
ing'lhe  bond.     The  Court  concurred,  and  dischsrged  the  rule,  observing  that  tboexeoa 
they  would  restrain  the  execution,  if  the  plaititilT  should  levy  more  than  was  fit.  lioa  to  ib* 
7.    GowLETT  V.  Hanfobtm.  M.T.  1774.  C.  P.  2  Blac.  958.  ■'"«'- 

'li,C  defendant  was  bound  to  G.  the  plaintiff's  testator,  in  a  bond  conditioned 
to  pay  40bV.  by  instaliaents,  and  if  default  were  made  in  the  payment  of  any  So  proceed 
one  or  more  ot"  I.'je  inatalments,  then  the  bond  to  sta-nd  in  force  for  the  whole  I"'*'.?"- 
principal  and  interest  Z.Hen  remaining  due  and  unpaid.     On  default  made,  tliB  paygQ^Ql'^of 
plaintifi*  put  the  bond  in  auii,  and  on  non  est  factum  pleaded,  obtained  a  verdict,  ^^^^j  (,y 
Amotioa  was  afterwards  made  to  atay  proceedings  on  paymrnt  of  the  instal- instalDienu 
menla  then  due,  with  costs.      Gould  and   llackslone,  Ja.  held,  that  upon  this  and  on  da 
Special  condiliun  the  defendant  was  not  entitled  to  this   indulgence,  either  un-  faolrta 
dertheactof  4Si  5Ann.or8*9  W   3  c.  II.  a,  8.     This  ia  not  to  "-elieve  J^'"*^^"*^ 
against  a  forfeiture,  for  the  plaintiff  at  his  peril  must  enter  up  judgment  for, ho  whole 
more  than  llie  Kesidue  of  the  p'rincipnl  and  interest  bona  fide  due  and  unpaid,  mm  dot. 
The  defendant  had'bybi^negloctlost  the  henctit  of  the  condition  of  the  bond,  will  not  be 
and  remained  in  tbe  case  of  other  debtors  upon  bond.  aiayed  np 

8.  Obch*rd  v.  Irblano.  H.  T.  HOIi.  K.  II.  2  LordRaytn.  1033.  "fhVi^ 

•Thonghtba  plaintiff  ijoDlided  la ihe  caiU of  p[ac««diD(i in  eqaiiy,  relaliui  I«  tbe  aame aulmenlain 
maltari  S«eC^.T9mp-niud.   116,  arraai. 
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Bat  pro  'J^  plBinlifi*  brought  on  action  of  debt  sgninit  th«  deiend«n(   On  a  bend, 

'^'"8*  ooiulilHin«d  for  the  payment  of  taotivy  at  a  day  long  aince  paat;  on  which  the 
'  cd  onpar  ''^''^"^^"^'^  counsel  moved,  that  oa  payracnt  of  principal,  inlereat,  and  fuch 
mentor  coeta  as  the  master  should  lax,  proceedings  should  be  ataid  in  this  action. 
nrincipal,  The  plaintiff's  counsel  opposed  ir,  because  the  defendant  wps  indebted  to  the 
intereit,  pluinli.r  on  a  simple  contract,  to  which  (he  defendant  threatened  he  woald 
and  ooita,  pie^d  (he  statute  of  limitations,  it  being  above  six  years  since  the  debt  was 
comos'llinE  (^on'racted,  and  no  revivor  sincej  and  therefore  since  this  motion  waa  not  for  a 
(he  dtteai  mailer  of  right,  but  for  a  favour,  it  waa  in  the  discretion  of  the  Court,  whether 
•nt  to  thoy  would  grant  it  or  nol^  it   was   also  insisted,  that  if  the  defendant  would 

waire  tha  have  equity,  he  must  do  equity,  and  therefore  hoped  the  Court  wt>uld  not  refef 
Ma  In  Is  of  ijijg  action,  unless  the  defendant  would  waive  his  plea  of.the  statute  of  limit»> 
irre'pw"  ''**''^>  "'  ^^^^'  '''"^  ""^^  °^  action  to  the  master  as  welt  aa  the  other.  But 
of  a  simple  ''>"  court  granted  the  motioo,  and  said,  the  debts  were  distinct,  and  tba  plaift- 
eoDtraot  de  tiff  by  his  own  negligence  had  lost  the  simple  codlract  debt,  and  it  was  wrt  in 
taitid  the  their  power  to  deprive  the  defendant  of  the  benefit  of  the  statute,  which  the 
plainiifT  law  had  given  him.  See  Raym.  vol.  ii.  p.  J033. 
him     "*  ^*  BosivoRTB  V.  KoswoBTH.  T.  T.  1319.  C.  P.  aMoore.  S90. 

r  '^_^j  -I  A  rule  to  refer  to  the  prothonoiary  to  ascertain  what  was  due  for  principri 
I'pon  ihu  ■"<'  interest  to  a  common  money  bond,  was  opposed  eo  the  ground  that  no 
■till,  the  ep  reference  could  ho  made  before  judgment,  The  Court  at  first  doubted  whe- 
plication  to  ther  the  application  could  be  made  by  the  dcfendantf  but  on  referring  to  the 
refer  an  ao  aeeondary  made  the  rule  obsolute. 

taBd'mMi  '?•  Eastmosd  v.  Holj..  M.  T.  1816.  Ex.  3  Price.  219. 

JtiBa'mi.be'  ^"  *"  ^^''^n  on  a  bond  after  a  verdict,  for  principal  and  interest  iriiich  ex- 
■sadejndg  ceeded  the  amount  of  the  penalty,  on  application  was  made  for  a  reference 
neat;  to  the  master  to  take  an  account  of  what  was  due  to  the  plaintiiT  for  principal 

end  inteeeM  and  costs'  aud  why  upon  paytnent  of  such  sum  the  proceedings 
But  not  af  should  not  be  ataid. 

ter  vardiei.  j^  ^^^  admitted  that  the  present  motion  was  novel  after  verdict,  and  that 
though  tho  4  Ann.  had  authorised  such  application  pending  auit,  there  might 
be  some  difliculty  on  the  ground  of  delaying  tho  plBntiS'''9  execuiioo;  bat  it 
'  was  ur^ed  that  the  present  was  a  proper^  case  for  the  interference  of  iha  Coart 
if  they  should  consider  they  had  jurisdrctinn.  But  the  Court  aaid,  to  grant 
the  applicslion  would  occasion  delay  to  the  plaintiff,  even  if  it  could  he  done 
and  that  such  applications  would  be  too  numeronsi  besides,  tbe  deleDdant 
comes  too  late,  he  ahould  have  saved  the  plaintiff  uU  the  ejipeoae  and  iroubk 
which  he  haa  boea  put  to. — Rule  refused. 

Whefeer  '"  J*>HNes  v.  Johnes   T.  T.   1814,  Ex'.  Ch.  5  Tannl.  666. 

rorhMbeea  A  judgment  of  the  Court  of  K.  B.  in  an  action  on  a  bond  haviBg  beea  tP- 
brooght  ia  firmed  in  error,  a  motioo  waa  made  that  the  plaintiff  might  have  interest  ^ 
aa  aciHia  lowed  on  the  bond,  from  the  period  of  the  judgment  below  to  that  of  the 
OB  >  band,  affirmance.     Held  that  tbe  atat.  8  &.  9  W.  3.  was  definitive. — Motion  refuMd 

-n     °°'  •  Od  iha  rorfaitBTs  of  a  bond,  ths  whole  peniiltj  wai  formerly  recoverable  at  law,  bat 

,   [m      tliB  courtj  of  oqoitj  Lnlorpoiact,  and  HFanI<I  not  parmit  a  man  to  take  mora  than  in  cosk^ 

taM  frum      """  *"  ought;  viz.  hLs  principal,  inlersit,  and  eipenies,  in  caw  the  farfeuDre  aiermed  bj 

th«  n.rin.1    BOn-pajmeni  of  motiay  borrowed,  and  the  like.       And  ■  similar  pnucbe    hivug  gaiDl4 

Of  Ib^  BcU  •""'  f"""^  '"  "■"  """"  "'■'■■"'■  ""■  ■""■'=  °^*  *  *  ^'"'•'  "■  18-  ™«<"I  Ihat  ia  cisa  of 

m.ni  h-uL  "  '"""'  eondilioned  For  the  paymatil  of  money,  Iha  pivmenl  or  tender  oftha  brincipal  laia 

to  that  of     ^'"  "'"■  '""™"  "^  «""•.  «veo  thoagh  Ih.  bond  bo  fwrailed  aad  a  mit  comoieacol  ther.- 

tha  affirm     """*  ''""  ""  "^  ^''"  "''*'*"''"'  "^^  i'uetarge.     la  gaoeral,  ibera  can  ba  do  nnnedy  at  law, 

bayond  the  pen.ilty,  for  a  man  can  hare  no  inore  than  his  debt,  and  the  pennllr  ia  lb*  H- 

DiDst   of  his  dably  see  6  T.  R.  SD3;  2    Hanh,  226;  and   aaa  M'Clusa  «.  Dankin,  I  East, 

1 30.  ia  which  it  waa  determined,  that  in  an   aciioD  oo  a  judgment  recovered  on  &  bond,  JD- 

leron  mrghl  bareeovired  in  damages  bsyond  ihe  panntty.       Bat  Lord  Kenjon,  C.  J.  *i- 

niiltad,  that  if  the  sctmn  hsd  heoa  npon  ihe  bond,  il  wmild    hnvs  been  olhetwise;  »ee  » 

X  R.  S88;  6  Eael.  G64i  10  Ves,  409;  yet  in  Frands  v.  Wilsan.  1  R.  «■   M.  tOS-  wbM* 

the  pansItT  was  for  tbe  lama  asm  ai  [he  amoani  lecured.  it  waa  boldaD,  ihet  iaterwl  wt* 

lecoverable,  thongh  it  eiceeded  the  smoant  of  the    penally.     And   where    lbs  obligee  ia 

plaintilT,  eqaity  ia  ^enorttl  will  not  carry  the  debt  beyond  Ihe  piaaltj.  he  having  made  him- 

aelfthe  jadge  of  hi*  recompence;  see   1    Vera,  860;   1   Salk.    IM;  2  Vara.  IH»;  «  Bra. 
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1  DiMH  r.  P*i.KB..  H.  T.  J7M.  N.  P.  I  Esp.  1 10.  [  G48  ] 

A  bond  WM  made  payable  at  a  certain  period  after  'he  arrival  of  a  vessel  So  wliero 
at  Canton,  with  a  reservation  of  a  higher  rate  of  interest,  if  the  payment  was  •"f""'"^ 
dalajed  beyond  that  time;  throe  months  after  the  lime  prescribed,  the  plainliJ  [f  ^°^™ 
received  tho  principal  and  interest  to  the  day  filed  for  payment,  after  (he  rntepnj^ble  on 
and  brought  an  action  on  the  bond  for  the  further  intercut,  but  th^  Court  said  a  baud,  on 
that  the  plaintiff  could  not  recover  in  this  form  of  action,  as  »olvU  post  diim.  ''■e  happen 
would  under  the  rtal.  4.  &  5  Ann.  c.  1 6.  be  a  eood  plea.  '"«  °^  " 

3.  Amerv  v.  SMALLRinoE.  E.  T.  1771.  C.  P.  2  Blac.  760.  TJ'Xch' 

la  debt  on  bond  for  60t  and  on  a*multiatu»  by  note  of  hand  for  30.',  there  was, o,|,  „  „g| 
■  verdict  for  the  plaintiff  for  the  whole  debt  of  90i.  and  damages;  the  tased  recorerabla 
CMta,  including  the  damages,  were  29l.  5f.  so  the  judgment  was  entered,  and  it  on  aeiioa 
the  defendant  charged  in  execution  for  1191.  5'3.     It  was  .now  moved  to  re- f" '•'^ ''■"^t 
dnce  the  surato  971  11«.  10  l-2<I,  in  order  to  bring  the  defendant  within  'ho^j  "' P[™ 
lord's  act;  the  sums  adually  due  for  principal  and  interest  upoa  the  bond,  for„^^[", 
the  damages  and  costs-,  and  upon  this  note  of  hand,  amounted  only  to  97/.  19.  rssi  bava 
10  l-3d.;  and  the  plaintiET  insisted  that  he  had  a  right  to  add  to  this  sum  I.^If.  hscapaid. 
3».  5d.  for  interest  due  on  the  note  of  hand,  and  cover  il  under  the  penalty  of  ■ 
the  bond,  which  would  make  the  true  aum  for  which  the  defendant  was  charge- B°  wher«  a 
able  amount  to  111/.  3»- 3  l-3d.  but  as  the  plaintiff  had  neglected  to  have  this  |^«[™"' 
iolerest  found  tn  damages  for  the  detention  of  the  moaey  due  on  the  ffiufiMi(u«,  ^  aiml 
which  he  might  have  done,  it  was  ruled,  by  the  Court,  that  he  had  no  right  to  tjon  with 
cover  this  under  the  penalty  of  the  bond.  the  penalty 

JUDGME.1T  AND  EXECUTION.  pf  ■  bond. 

Judgment  is  usually  entered  up  for  the  whole  penalty  apecified  In  the  bond,  '1?"'^''? 
and  remains  as  a  seijurity.     But  execution  will  be  staid  upon  payment  of  the  tbaVrinei" 
■um  really  duo;  aee  2  fiurr.  825.     If  two  be  jointly  bound,  and  judgment  be  p^i  md  into 
obtained  against  both,  execution  must  also  be  taken  out  against  both,  aqd  must  ml;  and  in 
be  of  the  aame  nature.     So  if  two  be  jointly  and  severally  bound,  and  ihereierest  do* 
ta  judgment  in  an  action  against  both,  the   execution  must  be  joint  against""  ■ '^•* 
both,  and  of  the  same  nature;  consequently  a  capiat  cannot  be  taken  '"'t  ° V^l    v*' 
against  one,  and  an  elegit  against  the  other;  for  though  Ihe  plaintiff  might  have  ^amuei 
med  thetn  severally,  yet,  by  suing  them  jointly,  he  has  made  his  eteclion,  and  wm  given 
the  execution  must  follow  the  nature  of  the  judgment;  and  though  they   beb^thaist 
aeveral  persons,  yet  they  make  but  one  <lebtor  when  sued  jointly.     But  if  the  ^i*'-  »•"" 
obligor  sues  them  severally,  he  may  sever  them  in  their  kinds  of  executions;  "^J^V" 
for  though  the  obligation  be  but  one,  yet  the  original  suits,  pleadings,  judg-'bia  paoat 
ments,  and  execution,  are  as  different  as  if  they  were  wilh  reference  lo  seve-  ty 
ml  obligors-  see  Hob.  59;  Cro.  Kliz.   646;  2  Sid.    12;    Mod.  2;  Roll.    Abr.    (  ti49  J 
8S3-9;  1  Chit.   PI.  30-1.     But   if  there  be  a  joint  judgment  againt  two,  and 
one  die,  a  icirr/actiu  lies  against  the  other  alone,  reciting  the  death;  and  he 
cannot  plead, -that  the  heir  of  him  that  is  dead  has  assets  by  descent,  and  de- 
mand judgment,  if  he  ought  to  be  charged  alone;  for  at  common  law,  the 
chaise    upon    judgment     being    personal,    survived;     and    the    statute    of 
Wcstm.  2;  ISEdw.stat.  I.  c.  45.  thot  the  e/i>if,  does  not  fake  away  the   re- 
medy of  the  plaintiff  at  the  common  law;  and   therefore  the   party  may  lake 
out  his  execution  which  way  he  pleases;  for  the  the  words  of  the  statute  are, 
«il  in  eleclione.     But  if  he  should,  after  the  allowEUice  of  this  writ,  and  revival 
«f  the  judgment,  take  out  an  eUgU  to  charge  the  land,  the  party  mm'  have 
remedy  by  sugestion  or  by  audita  querela;  see  Raym.  26;  Lev.  SO;  Keb.  92. 

P.  C  4SB;  1  Alk.  71;  S  Bro.  C.  C.  489;  id.  406;  Did  806;  Dick  408;  Dick  S14;  2 
AQatr.  fits,-  8  Vaa.  657;  4  Vo.  S19;  bat  il  ia  otherwiaa  whera  the  obligee  it  dafendani; 
for  (tien  tba  maiim  appliaa,  that  ha  who  will  have  eqaily  mn*l  do  eqnilv;  1  Hq.  Abr.  92 
fl.  7;  and  equity  will,  ondar  ■paciol  Dircnnulaoaea  csrrj  a  debt  beyond  (he  penalty,  aa 
where  a  nun  ia  hapl  out  of  bia  inonej,  by  an  injanction,  or  ia  prevented  frani  going  oa 
Bilaw;  aee  Shew  P.  C.  16;  or  where  an  advnDlage  ia  made  of  menei;  ae*  2  Bro.  P.  C. 
251;  or  wliflre  e  bond  u  onlj  taken  as  n  collateral  sacurily;  i  Bro.  P.  C.  S38;  or  wbera' 
lh«  recovery  ortfaedobl  is  data; ed  by  ibe  obti|*r;  lee  6  V«a.  1&2;  n  ibereara  asm*  etb- 
6  Vea41S. 
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44fi  BOND— 0^<c'« Row^  aga^rt  O"^^*  Br^«r  IkMo. 

X.  RELATIVE  TO  TIIE  OPUGEETS  REMEDY  AGAINST  THE 
O*"**-  HEIR  OR  DEVISEE  OF  OdLIGOR. 

oltnL  I.  CovBLKs  T.  WiTTos-  3«.  T.  lo:*.  K-  B-  I  LeT.Sl. 

(^  <,'^V*u  A.T!b3  of  deat  acaii^fl  tbc  heir,  ca  a  boati  ot  ^U  ac'cotoc,  ■  tbc  di&ttl  odj. 
U  br^.ini  Alter  Tvniirt,  k  «u  nvived.  lbs!  il  ooeSi  M  b«  ■■  the  rfcAd  and  dttia^  ■od  of 
■C*.Kr.  -t«  ibat  opjii  -o  were  in«  Court  ai  tirsi:  b-K  a  v^s  ta'>M«iaetLdj  reacdred  to  be 
k«rr  IB  :'-9c  c«ved  br  the  >ia:uie  of  jc-^nils.  16  k  17  Car.  i.  e.  i^.  being  after  vcn&ct, 
^i^t^     ibwsh  o-X  by  Ihe  p2ri-u:ar  wrrds of  ibe  fl»:=:«,  jet  «  w  by  ihaae gmwral 

■       wotda  in  lb<;  Salute,  mti  Oh-r  lilt  e-r-it. 
AmAkm'm  ^   BitsixT  *.  Ni<,ffT;sr.»i.E.  JL  T.    ni>.  C,  P.  1  Sna.  665. 

Bot  iubia  1^  ptaiMi  ',  a>  adnnmatrator  of  the  g'xxlt  ami  chaads  of  Joan  Tenj,  wid- 

fetiW  4ch(  ov,  deceaied,  vfaicb  were  nnadmioistered  bj  Joha  Tenr,  dtceaaed,  vho  vai 
•f  faa  u      tbe  ewcoior  of  tbe  said  loan,  broi^  an  act'iMi  of  debt  agaJMt  tbc  delendanl, 
'^  ^     tbe  aon  and  heir  of  Matthew  (Ae  blber,)   Sat  Ibe  pariaeM  of  SOOt.  dse  M  a 
;^^^^boodtorheHtdJ->an.     Tbe  defeodant  pleads,   aad  kdnls,lbal  be  H  MB  aad  ' 
Itadtdt       heir  of  the  said  Matthew,  the  ob)  gov,  bol  aaja,  tbal  he  Ibe  nid  oUigttr  Ua  &- 
•eudcd;      ther,  in  bis  bfetme  wa»  seized  of  a  laesnamie  or  lencment  called  Pr*OH;  Bad 
[  e>J  1   iacoasideralioDortheaiunof  31:0/.  demised  tbe  same  loJ.S.foc99years,  re- 
Aattmru,    ■erring  oolj  a  peppercorn  veaHr  rent;  and  thai  tbe  said  d^ndant  haib  not 
f**^"    anr  land*  ortenenentsbrbeTeditarr  descent, iwr bad  bead  dif«  jatptfruhnail 
rf  ~*f~fr''eru»rigi>aIitpned,or  al  anr  I imc after, eicept  tbeie«cisi««  of  ibesaul  OWs- 
tw^'i  dviii    ""^^  "**'  (eAemeat,  aiMl  ooe  messuage  and  three  roods  of  land  m  R^  being, 
ta  tbs  «■      togethor,  oTlbe  value  of  300f.  and  do  more;  aDdlbenbe  seta  faith,  that  the  ob- 
UaaTlb*     ligor  his  lather,    in  his    Kiirtime,  before   his  entering  into  tbe  said  hood  upon 
t>wl.  ba  ia   which  this  action  was  broogbt.  did  beeooie  boMid  to  one  Thomas  Poole^  in 
•Mrtl^  M    ,301.  which  last  bond,  at  the  time  of  his  decease,  was  is  full  fi«re  and  uodia- 
^^^  "j  "    charged;  and  then  goes  oit,  and  sets  forlb  in   lifce  mannei^  tbiee  ether  bonds, 
'    '      each  for  the  sum  of  :200J.,  inwhich   his  said  father  was  boand  to  three  olber 
persons,  and  shows  thai  be  died,  and  left  tbe  said  boods  standing  agaiiMt  bim 
in  full  force  and  virlaei  then  the  defeDdant  says,  that  loog  nmlt  tMdm/risMrti 
breru  oAginalit  piird  of  Ibe  plaintifl",  Tiz.  upon  the  lit  of  June,  1790,  be,  the  de- 
fendant, agreed  with  tbe  sereral  persons  arf>resaid,  to  wbom  his  fober  was 
bound,  to  paj  (hem  the  several  snins  aforesaid,  which,  in  tbe  >bol«,  amounted 
to  603f.  which,  he  avers,  is  mM'e  than  the  valoe  of  tbe  said  nessoage  and  tenr 
ement,  and  lands  in  R.,  and  the  revA^on,  elpelit  jadidam  n.ift  at  jilins  tt 
kiereMiptiut  Manilla  palrU  de  dtbito  prad  rirtt^  icripli  pnedoatraridtbeatjUc.-, 
and  then  avers,  that  the  said  Joan  Terry,  in  her  lifetime,  refnsed  to  accept,  in 
salisTactioo  ofber  sdid  debt,  her  proportion  of  the  said  sumfromlka  defendant, 
together  with  the  rest  of  Ibe  aaid  creditors.     To  this  plea  the  plaintiff  dcunr- 
red;  and,  upon  argument,  the  whole  Cnnrt  were  of  opiman,  that  tha  defend- 
ant's plea  was  good;  for  thoagh  il  waslbe   defendant's  debt,    because  his  an 
cestorhad  bound  him,  yet  he  is  liable  no  further  than  to  the  Talue-of  the  land 
descended;  and,  as  soon  as  he  has  paid  bis  ancestor's  debts   to  the  value  of 
the  land,  he  shall  bold  Ihe  land  discharged,  otherwise  be  might  be  chargeable 
ad  infinitum.     The  cases  which  are  cited  in  the  argament  were  20  U .  T.  c.  5. 
s,  G;  Keilw.  fi3.  63.  64;  36  H.S;   1  Plois^  440. 

By  3  &  4  W.  &  M.  c.  14.  s.  5.  where  any  heir  at  law  is  liable  to  pay  the 
Add  ha  «  debt  of  his  ancestor,  in  regard  of  any  lands,  tenements,  or  hereditaments  de- 
Boi  liable  scending  to  hitn,  and  sh all  sell,  alien,  or  make  over  the  same  before  aciioa 
fa  thit  ei  brought,  or  process  sued  out  against  him,  he  shall  be  answerable  by  action  of 
i«Dt  if  he  debt  for  xuch  debt,  to  the  value  of  the  land  bo  sold,  &c.  in  which  all  creditors 
tambana  ^[,,11  i,^  preferred,  as  in  actions  against  executors  and  administraiots;  and 
^thanma  '  ^'"  "'  'S^'"^  "^  ^'"  biviof  inau  by  deicant  in  fe«  limple,  aa  tbs  abtij!«lwB  ot 
bcfara  ic  '*''  *''°*'''>''>  wbcraia  iha  law  u  expretilt/  botind\»n  1  InM.  109.  ■:  I  Saand.  ISO;  ITc*. 
,jg„  312.   Tbc  law  eoruidcn  the  lioDd  ef  tha  ancaator,  wbereio  Iba  b«r  ii  boand,  ai  bacomiH 

broavlu        ■P'">  t^*  daatb  of  tbe  SDceiler,  iba  heira  own  dafat,  inreipecl  oflba  aaseli,  which  ibebajr 
'    '       baa  in  hia  own  right,  and  bald*  bim  lialila  apon  aach  bond  10  iba  vilaa  orihe  land  dMcanil- 
ad;  ace  GUb.  Debt.  b.  2  c.  1. 

t  Whers  the  obligor  baa   bain  sad  landi  oa  the  part  of  Ua  fatbar,  aad  on  tha  pari  af 
Ua  mother,  bolh  bain  afaall  be  eqaaJ);  charged;  a*a  11  H,  T.  1>  b. 
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such  execution  shall  betaken  out  on  eny  judgment  »o  obtained  agaiast  such 
heir,  lo  the  value  of  such  land,  as  {f  the  same  were  hia  own  proper  debit,  sav- 
ing, that  the  lands,  Ete.  bonajiit  aliened  berore  action  brought  shall  not  be  lia- 
ble to  aueb  execution. 

3.  Denmam  t.  Stephenso:*.  M,  T.  1704.  K.  B.  I  Salk,  355.  J  6^1  ] 

Plaintiff  brought  debt  on  bond,  as  admi.iistralor,  against  the  derendont,  as  ^  ^"'' 


heir  of  his  ancestor;  and,  upon  demurrer,  an  objection  was  taken,  that  „„bu  ■ 

not  ahowhow  the  defendant  ia  beir,  and  Hob.  3-33.  was  cited.    And,  Per  Cnr.  gainst  ih« 
Where  H.  sues  an  heir,  ho  must  ehow  hia  pedigree,  and  how  he  is  heir,  for  it  dtirendpiat 
lies  in  his  proper  knowledge-  but  where  one  ia  sued  as  heir,  he  need  not,  Tor  "  >>?ir, 
the  plaintitf  is  a  stranger,  and  it  would  be  hard  to  compel  him  lo  set  forth  ano-  "^'^  "■>' 
therms  pedigree.  >^  .  '^"JZ 

4.  Jehk's  case.  H.  T.  1628.  K.  B.  Cre.  Car.  151.  muZI. 

To  debt  on  bond  against  the  defendant,  aa  brother  and  heir  to  J.  S.  the  de- 
(eadanl  pleaded  ritiu  per  dcicenl  from  his  ssid  brother;  end  issue  being  joined  But  ihs  da 
IherenpoH,  a  special  verdict  was  found,  that  the  obligor  was  seized  in  fee  of  ciDraiioa  a 
Mch  lands,  and  had  issue,  and  died  aeised,  and  the  issue  died  without  issue;  ^"1'"*,'^ 
whereupon  the  lands  descended  to  the  defendant  as  heir  to  the  son  of  his  bro-  ''*'*"™' 
ther.  After  srgument,  it  was  adjudged  for  the  defendant;  for  although  he  is  "ih",;' * 
chargeable  aa  beir  upon  this  bond,  yet  he  ia  but  a  collateral  heir,  and  the  plain-  (,Q|hi  to 
tiff  ought  to  have  declared  specially.  cliarp  him 

5.  KtLww  T.  RowDBK.  E.  T.  1689.  K.  B.  Csrlh.  126;  S.  C.  3  Lev.  286;  ■p"'"!!/. 
3  Selk.  178-  S.  C.  1  Show.  244;  S.  C.  Holt.  71.  336.  t^ '^'"' 

A.  beiDir  seised  in  fee,  bound  faimself  and  his  heirs  in  a  bond,  and  having  je^"^^* 
two  sons,  B.  and  C.  limited  the  estate  to  himself  for  life,  remainder  lo  his  eldest 
son  B.  in  tail,  remainder  to  his  own  right  heirs,  and  died;  whereupon  B.  be-  Though th« 
came  seised  in  tail,  with  remainder  in  fee  expectant,  and  anerwards  died  leav-  praeeding 
ing  a  son,  D.  who  became  aeised  in  like  manner,  and  aflerwarda  died  without  nile  ■■  to 
issue,  upon  whose  death  the  premises  descended  to  C.  in  fee,  the  estate  tail  ■(■t">g  tha 
being  then  extinct;  an  action  having  been  brought  on  a  bond  against  C.  aa  son  ^^1^  ,* 
and  heir  to  A.  and  rtens  per  desceni  from  A.  pleaded,  it  was  holden,  that  the  „\\g,  oniy 
declaration  charging  the  defendant  as  immediate  heir  of  A.  and  not  mention-  to  dsKsota 
ingthe  metne  deaccnf,  was  proper.  fiom  p«r 

^By  3  &  4  W.  &,  M.  c.  14,  s.  6.  it  is  enaeted,  that  where  debt  upon  a  penalty  f""  —'f*^ 
is  brought  against  any  heir,-  he  may  plead  riena  per  detcent  at  the  time  of  the  '"J,"  *'^ 
original  writ  brought,  or  bill  iiiled  against  him  ;  and  the  plaintiff  rony  reply,  ^«|g'H,n. 
thai  he  had  lands,  Slc.  from  hia  ancestor  before  original  writ  brought,  or  bill    j^  e52  J 
filed;  and  if,  upon  issue  joined  thereupon,  it  be  found  for  the  plaintiff,  the  jury  Ifaflerpfea 
shall  inquire  of  the  value  of  the  lands,  &c-  so  descended,  and  thereupon  judg-  of  rtcru 
nent  shall  be  givan,  and. execution  awarded  as  aforesaid,  that  is,  against  the  P'^''' 
heir  to  the  value  of  the  land,  as  if  the  same  were  the  proper  debt  of  the  heir;  »"'"»'|, 
but  if  judgment  be  given  against  such  heir  by  confession  of  the  action,  with-  '.^^  "av'" 
out  coDfessing  assets  descended,  or,  upon  demurrer,  or  nil  dicif,  it  shall  he  for  ,ing  ibst 
tke  debt  and  damages,  without  any  writ  to  inquire  if  the  lands,  Glc.  descended;  fact,  rtr 
aeoCarth,  129:  Dyer.  373.  b.  diet  t«  «• 

'  to  for  pUia 

■  The  plsa  of  rieni  per  deieent  m,  ibsl  tht  bair  hia  not,  anr  hid   at  the  eommeTioe-  ijjf^  j^d- 
nsnt  afiha  aoil,  aaj  landi  or  tenemaals  bj  hersdilnr]'   dsicent  fiom  iha  aneMlar  ia  fae-  meni  iball 
rinpla;  Doclr.  pi.  ISI,-  te  which  plea  the  plaintilf  may  repl;  thni  Iha  deresdant    had  u-  i,,  f„  ^^^1- 
UH  by  datcBBl  in  fee  limpla,  upon  which  iuua  iji  Dtnatty  joined;  and  it  ii  Tor  :he  pliiniiS*  ^^^  dama 
to  prove  that  the  dareadanl  bis  aisata.  A  qnaition  TrequeDlly  aruea  apon  ih'ia  tune,  vrhelh-  g^,  general 
•r  ibe  heir  uhea  bv  pnrchane  or  descent,  with  re«pecl  (o   which  it    may  be  laid,  if  land<  ]_.  |,ni  gf 
ua  deviled  (o  the  hair,  and  tbe  deviae  daea  nnt  make  any  alteration,  eilher  in  teanre,  qaal-  [h,  defend 
ity,  ST  limitstian  of  the  ealata,  thnt  li,  if  tbe  deiiis  conveyi  either  in  tennra,  inatity  oi  Ii-  antconfan, 
mitalioa  of  the  ailala,  that  ia  if  the  deiliB  conveyi  to  Iha  beir    the  (anie  eitate  ai  tbe  law  jadgment 
wonid  caal  on  him  by  deacenl,  then  tiie  heir  takei  by  deDceat  altboogh  by  tbe  term  of  the  ,hn^[  only 
deviM  there  ii  either  a  pnuibility  of  a  charge;  aee    I  Salk  W;  or  an  actual  charge    and  ),,  fg,  ,|,, 
■DonmbrancB  an  tbe  tandi;  aea  1  Stra.  1270;  S.  C.  1  Bine.  22;  ai  payments  of  debta  and    ' 
)«gsciaa.  and  the  like;  aee  Lord  Raym    72S;  Hoore  S41;  VanKh.  2T1;  6  .M.  and  B.  l«. 

The  wordi  of  liia  plea  being  that  the  defendant  baa  not  any  lead)  by  deicant  at  the  tin)* 
of  the  oiifioat  writ  bronghl,  or  bill  filed  againat  him;  it  ii  clear  thai  the  dafeadanl  cannot 
•vail  binueirof  aa  •lienaiion  paading  tbe  init,  and  that  the  landa   ao  aliened,  will  reuiaio 
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-^^  sfZ  tbereoot,  wbereof  any  pmon  at  his  decckse  slull  be  mdtBA  m  fee  MBide,  hi 
lb»ft»j;  poaseasioo,  rerersuM],  or  remainder,  or  hare  power  !■  Jiiyuae  of  In  wiQ,  diall 
hMJ  'bJ  be  deeoied  .oolj  as  againtf  a^&lai*  br  bond  w  apectakr,  m  wbicJi  ibc  ban 
*<^*'  "*      aie  boaad,  ibeir  beiis,  executor*,  admmigfa^iora,  and  assigmj  la  be  frvmlaleBt 

J^  rid  ""^  •i^o'u'^'y  'o'J- 

y  1^  ^„i  fij  aect.  3.  everj  sacb  creditor  mar  maintain  hu  wcHtm  of  debt  oa  Vm  bond 
■CM  pln<  and  apecial'f  against  ibe  betr-al-law of  ]i|>ck  otF^ar  and  aacb  deiMti-i  joaMlj", 
afabapha,  and  such  deiisee  ahall  be  liable  for  £ilse  plea  pl^ded,  in  Q«  waaner  ^  aaj 
*"r"*^  beir  dioald  hare  been  for  Ikfae  plea  pleaded,  or  in  aot  i  uiifi  miin  ibe  liik. 
g^HT"^'   fcc.tobedwcetMledtobim. 

*■  ^  Ktiaoa  of  any  annon,  Src  (aa  ia  aect.  2.)  for  (be  p^maat  of  asy  jnA  debt,  oc 

moj  poitioa  (or  aoj  child,  olberthan  the  bevat  laVjaecordBglaaBf  amriagv 
CMOract  in  trriting,  brma^t  aude  bebre  ta6k  nanisaie.  AaA  be  of  &D  IbrMy 
and  Midi  manors,  hx.  shall  be  boMea  br  soeh  penaw,  bts  beiis,  exccntors^^rc 
lor  aacb  limitattpn  &c.  !vaa  ma«le,  and  his  tnuteei  aaj  Ibev  ben,  execa'on, 
&c.  Inr  the  estate  so  limiled,  Bf^.  vntil  inch  debt  or  poatio*  w  laned.     Aad, 

By  Bed.  7.  AH  deriseca  made  liable  br  this  m:(,  diall  be  lUde  »  llw  aamt 
manner  as  the  beir-ai-law  bj  fcrce  ol  thia  act  is,  wMwithBtandBV  the  laads, 
tic.  to  them  deriiced  are  aliened  ttelbre  action  bmi^faL 
XL  RELATIVE  TO  THE  REMEDY  ON  A  lOXD  IX  CASE  OF 
BANKRL'PTCV. 
(A)  I5  cisB  or  THB  amKJiLPTcr  or  oauecK.     See  tit.  Bankrqit. 
(B)  b   citx  or  TBS   KASKKcrrcT  or  tbk  oslicok  ok  <WLJCo>a.     See  tit. 

Panbrapt. 

Xn,  RELATIVE  TO  THE  RE^IEDY  OS  A  EOXD  IS  CASE  OF 

I.NSOL^'ENCY. 

(A)  Or  TBS  OBUCKK.     Seetil.  InsoreatDAon' Art. 

(Bl  Or  TUB  (WLiooa  os  ohlicobs      See  tiL  lasobeal  Deblan'  Ad: 

XIIL  PROCEEDISGS  USDER  THE  8  ^  9  W.  3l  c  II.  a.  8.    Sm 

tk.  C^reDBDt. 
Soib  •{  KtStgvattOV.    See  tit.  RccgutioQ  Bo^ 
Books.     In  genual. 

See  tka.  Copji^bt,  Subptatft  i 

When 
ckaigad;  8m  I  ImL  1*1.  a.  b.  Mtmmt  ba  f>MtA  apaa  i^  pt«a,  Aa  pUnliff  ihnM 
praT*  IW  Uadb  cuaa  Is  tbe  ilrffjit  bi  docoti  ud  iT  iha  Mecdut  pra  in  nidnca 
a  c«BtBjaBG«  aftW  suae  Uwkbf  himauLf  l*  >  Mriagcr  bafoi*  Bcuaa  knn^bl,  lbs  pliiot- 
iS"  UBf  la  aacvaaler  tfaii  aiidaaee,  prara  iha  caaTaTaaBc  n  fiaadalaDt,  ind  ihenfora 
T«U  bTatatala  IS  Elix.  c.  fi.  Aid  ibe  bar  caaHl  ^l»d  a««M  ai  the  biA  of  Iba  »ee- 
alM*,rar  k  ■•  ■!  iba  elactiaa  af  iba  abligaa  la  wa  Mbar  tbe  liair  ar  iba  aiaeatart:  10  H. 
7.  B.  b.;  bal  be  ma;  plead  bn  ao^^ga,  aad  pn;  Ubi  tba  pual  aa;  danar;  Gilb.  Hat. 
arc.  B.  M.  TUa  prinkca  b  ea^aed  M  iaful  beini  aea  t  Emal.  4S5-,  ta  trbooi  limit 
bare  eaaa  b;  iiaeaa*  tnm  tbe  ipacisllj  defcter,  ud  aat  bene  aiprad;  pien  lo  iorut 
dariaeea  W  tbe  paeeediag  Matate,  ibej  aaaaM  cUm  tbe  bcM*t  aT  it;  ibid. 

*  Bal  if  iha  hair  ptaadi  pajaaau'bf  a  es.abl%ar,  aad  it  n  (aaad  onieet  bim,  tba  jodg- 
.....        ..  Kaiajadii ---— 
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■■  hair,  apaa  riciM  yg-  drtcaU  fl^imi,  aad    (bo^  axaMI  bia.:  aao  3  Lean,  II;  91. 

Edw.  1  8  b.  pL  X8;  i*  goaaral,  aa  ia  iba  eiaeatiaa.  Aod  iba  phialiff  maj  bate  aieeolkiB 
b;  anit  af  cl^  aT  a  Boiet*  ofall  ibe  la^i  af  Ibe  bar.  aa  frell  oT  ibon  whieb  tba  heir 
ba*bjMicbMe,MeflbaH'«bKb  be  balb  bj  daacaat:  aaa  S  KaH.  Abr.  71.  pi.  >;  ifiha 
bair  aaflafB  jadgiaaal  la  ga  fcf  delaaH,  aaddaaaaalihaw  witbeetlaini;  Ibenndi  ilncend- 
al,  dte  jadpaaat  ibaD  ba  gewnl,  and  tbe  aiacaliaa  tHy  ba  avuded  egaiiHt  tba  beir  at 
bt  biaawadabl,  b;  tt^imt  ad  lafu/aejnvdaai  agaiaat  bii  penea,  at  Jieri  fariat  iningl 
ba  faad*  aad  cbatlab;  aee  Hoar*.  922;  Cm.  Elia.  £91;  Flowd.  440.  If  jadganat  be  gi- 
TWB  aniaM  ihe  bair  apoa  demand,  tbe  bad;  of  tbe  heir  naj  ba  tabaa  ia  aiecation;  t^» 
T\m^*,  440;  LoidRaju.  7BS. 

t  BeAra  Aa  p^ax  of  tba  S  fc  4  W.  ft  M.  neb  laadi  ia  tba  baadi  of  lbs  da*iaaa  m 
riieaae.  wan  aat  liaUa  lo  tba  ipacialty  ctadiiar. 
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Sm  tit>.  CorporalbD.      Iioghonk.     Llovd't  Booh.      Master's 
Office,  K.  B.      Navjr  Office.     Parish.      Prison.     Secre- 
lary  of  Banhniptg      Stock.     Tradesmen. 
SOOlttlflllier.      See  Apprentice,  vol.  ii.  p.  67. 
-  SoOtttLCeiier.     See  tit.  Carrier. 
iSoOttfnasfifefcr.  See  tit.  Carrier. 
SSoOltSeUer.  See  tita.  Copyright;  Master  and  Servant. 
JiOtC      See  lit.  Conunon. 
Sorougll.     See  tit.  Justice  of  the  Peace. 
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Clkments  V,  ScuBAMORE.  H.  T.  1T02.  K.  B.  5  Ld    Hnvm.  1024;  S.  C.    I 
Salk.  245;  8.  C.Holt.  12-1;  S.  C.  6  Morf.'ISO;  S.  C.P.  Wms.  65. 
In  ejectment  a  special  verdict  was  found;  «'s.  A.  bad   five  sons,  and  the  ^^'j?™ 
youngest  son  died  in  the  life  time  of  hie  father,  ieaving  i-suo  a  daughter;  after  J,' „*"„„ 
which  the  father  purchased  copyhold  lands  of  the  nature  of  borough-English,  i^^  ^^ 
which  by  custom,  were  descendible  to  the  youngest  son  and  his  heirs.     The  ■eeod  to   . 
felher  died  seized,  and  the  fourth  son   entered;  and  now  the  question  was,  the  iune  of 
whether  the  fonrth  son,  or  the  daugliter  of  the  fifth  son,  should    inherit  these  '''■  *'?=" 
lands.     The  Court  wore  of  opinion,  the  dati^bter  shall  inherit  by  right  of  re-  ""''  ■'"'t 
presentation;  for  by  this  custom,  (he  youngest  son  is  put  tn  the  piace.of  (he  ('„^^",thoy 
eldest  at  common  law;  and,  as  at  common  law,  the  issue  of  the  eldest  is  pre-  win  by  the 
ferred  by  right  of  representation,  so  by  this  custom  shall  the  issue  of  the  enstom  of 
youngest.     If  a  man  seized  of  lands  of  the  custom  of  gavel-kind,  have  tissue  horoitjch 
three  sons,  and  one  of  the  three  dies  leavfng  isiiue  a  daughter,  in   the  life  ofj!'°*'"j* 
his  father,  this  daughter  shall  inherit  the  part  of  her  father,  and  yet  she  is  not  al'iha  ii"^ 
within  the  words  of  the  custom,  for  she  is  no  mate,  but  the  daughter  of  a  male  sae  of  ih« 
and  heir  by  representation.     In  the  year  1560  there   was  a  cause,  Fane  v,  fonngut 
Barr;  it  is  entered  Hilary,  1659.  Rot.  779.     The  custom  was    that  the  "<">t 
eepyhold  land  of  every  tenant  dying  seised  descended  to  the  youngest  son. 
A  surrender  was  made  to  the  use  of  A.  and  hia  heirs.     A.  died  before  admit- 
tance; and  it  was  agreed  bis  youngest  aon  should  inherit  if  A.  had  been  ad- 
mitted;  but  in  this  case  A.  being  not  admitted,  it  was  adjudged  the  £lder  son  L  ^^  J 
should  inherit,  and  that  is  by  reason  of  the   striclnees  of  (he  custom,  which 
required  aeeisin  and  adyingaeiscd;     Put  by  the  report  I  have  of  that  case 
(he  Court  said  it  had  been  otherwise  if  this  land  had  been  found  to  be  of  the 
custom  of  borough-^nelish  or  gavel-kind;  for  the  law  takes  notice  of  these 
cnstoms,  but  not  of  sucn  special  customs,  which  must  be  pleaded  by  him  that 
would  take  advantage  of  them,  and  must  be  taken  by  the  Court  to  he  as  they 

■  With  respect  to  l&nda  held  in  Boroi^h  Enj^liih.  LilltMon  uji,  ucl.  165.  tonrn  >•- 
renght  hsTs  ■  ctutom,  thai  if  ■  man  hu  twoe  many  *on«,  ind  diea,  the  jDiingeft  ihill  in- 
herit nil  iba  tenacnenti  which  were  hii  fiilbei'i  within  the  Mine  borough,  bj  foice  of  Iha 
ciuIoiq;  T  Via.  Abr.  SdO. 

Tbii  cnitom  siteuds  to  Mtatei  tail,  and  alio  to  deacenifsble  freeholdi;  thus  Lord  Cokn 
■a;*,  1  lait- 110.  b.  "  If  landa  of  ihe  nature  of  boronf^h  English,  be  lelten  to  a  nmo  end 
bis  beiri  during  Lhe  life  of  J.  8.,  and  the  IwMe  dieth,  the  youngeft  son  chill  enjny  il." 

Bat  tt  borOHgh  English  may  be  excloded  by  apectal  custom,  ■□  nmyll  lie  restrained;  and 
dnrefore  lbs  customary  descent  may  be  CDnGaed  to  fen  simple;  eee  Merch.  911.  The  co*- 
tom  •fboroagh  Engliab  is,  hanever,  Fonllned  to  liaeal  descents,  and  doee  not  eiteod  to 
collntenil  ones;  ao  that  where  landi  held  in  borongb  Englnb  descended  to  the  ynangeat 
■an,  and  he  died  witbonl  iesne.  it  waa  resolved  that  Ibsy  did  not  go  to  theyonnKoi'  brother; 
for  the  cBStom  did  Dot  Cake  place  la  the  dewent  betnean  brolhere,  bet  ibe  elilast  brother 
inberited.  Lord  Cuka  hu,  however,  s»id,  that  by  soma  costomi,  the  youngest  shall  ioW- 
rit;  bnl  thv  extension  of  barengh  Gnglith  In  the  collateral  linj  mnsl  ba  specially  pleaded; 
Rab.  Gav.  9S;  Cro.  Jae.  198;  1  Inst.  IIOS.  n.  3.  TheyonDgeiit  aan,  when  entitled  to 
the  liods  by  (he  cnatom  ofBorongh  Englijah,  shall  have  the'wiil  of  error  to  rererae  a  fine, 
and  not  the  heir-at-law,  hecBusa  this  remedy  descends  with  the  land;  1  Leon.  S61 ;  stid 
fer  general  inforawlion  as  to  the  nature  aad  properties  of  borough  English,  sea  Mr.  Robia- 
Bon'a  e  I  eel]  ant  treatise. 

t  If  copyhold  land  of  the  lannra  of  boramgh  English  ba  snrrendered  ta  the  aee  ofnnolher 
penoH  and  hia  hairs,  and  he  dies  before  admillaDce,  ibe  right  (ball  deecend  to  [hs  yonng- 
(MtOD)  Baku  V.  Dareham, cited  ia  Blaokbam  t.  GiavM,  I  Hod.  102.  sbridged  poet, Co- 
pyhold. 
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are  set  forth  by  the  pleading  and  no  otberniae.  In  the  case  at  bar,  th«  ctM- 
tom  is  eipres^y  found  to  be  descendable  to  the  youngest  aon  and  hia  heira, 
though  the  words  "  his  heira  are  needless,  for  the  law  would  imply  all  necea- 
sary  incidents  and  consequences  in  the  courM  of  descents-  If  (he  father  b« 
disaeiiied  and  die,  the  right  of  entry  shall  descend  to  the  youngest  son;  if 
theyonnger  son  die,  the  same  right  of  entry  shall  descend  to  his  daughter, 
and  the  youngest  son  being  heir  by  custom,  shall  have  his  sze  as  if  he  were 
heir  at  common  Inn.  And  tlie  court  denied  the  case  of  1  Leon.  100.  'i08., 
and  inclined  acrainst  the  opinion  of  Croke  in  1  Cro.  410;  and  said  if  a  lease 
be  made  to  M.  and  his  lieira,  for  three  lives,  of  lands  ot  the  nature  of 
borough-En glish,  this  descendable  freehold  shall  go  to  the  youngest  son,' 
though  it  is  a  neiv  created  estate,  for  the  custqm  is  inherent  in  the  land;  and 
BO  it  is  of  B  rent,  for  it  issues  out  of  the  land;  and  the  introducing  [the  same 
-rules  of  descent  in  oil  cases  relating  to  the  same  lands,  tends  to  quietneM 
'       and  certainty. 

All  COB  '  

«T*f'bo  Hottomra  IteBUonlrenetra  SBokHs.* 

toinrjoa  1  By  the  7  Geo.  1.  c.  2l.  s.  a,  it  is  enacted,  that  all  contracts  and  agreements 
•hips  in  th«  made  or  entered  into  by  any  of  his  majesty's  subjects,  or  any  person  or  per- 
•ervica  of  sons  in  trust  for  them,  for  the  loan  af  any  money  by  way  of  bottomry,  on  any 
I  657  ]  ship  or  ships  in  the  service  of  foreigners,  and  bound  to,  or  designed  to  trade 
^reigner*  ;„  ^■^^^  j;j^  Indies,  are  void. 

trade  wUh  ^y  theijgGeo.  2.C.  37.  s.  5.  it  is  enacted,  that  all  sums  of  money  lent  oo 
in  iba  limit!  bottomry,  or  at  rtspoiuUntia,  or  to  ally  ship  or  ships  belonging  to  his  majesty's 
Dfibe  Eatt  subjects,  bomut  la  or  from  the  EaH  Indiea,  should  be  lent  only  on  (he  ship,  or 
India  Com  on  the  merchandize  and  eSects,  laden  or  to  be  laden  on  board  of  auch  ship, 
jianv'i  and  should  be  so  expressed  in  the  condition  of  the  said  bond,  and  the  benefit 
'''"'"''■''^  of  salvage  should  be  allowed  to  the  lender,  bis  agent  or  assigns,  who  alone 
'"'  shall  have  a  right  to  make  assurance  on  the  money  so  lent ;  and   no  borrower 

And  >1l  **  °'  money  on  bottomry,  or  at  retpnttdeitlia,  shall  recover  more  on  any  insurance 
■amiDf  mo  than  his  value  of  the  interest  in  the  ship,  or  in  Ihe  merchandizes  and  ef!iM;tB 
auf  lani  on  laden  on  board  thereof,  escluaive  of  the  money  so  borrowed;  and  in  case  it 
boitsmr;,  should  appear  that  the  value  of  his  share  in  the  ship,  or  in  the  inercbandizes 
^'or^tntia  °^  c'^ccts  laden  on  board  of  such  ship,  did  not  amount  to  the  full  sum  or  sums 
vpon  anv  '  ^^  ^^^  borrowed  as  aforesaid,  such  borrower  should  be  responsible  to  tbe  len- 
•hip*  be  der  for  so  much  of  the  money  borrowed  as  he  had  not  laid  out  on  the  ship,  or 
longing  lo  merchandizes  laden  thereon,  with  lawful  interest  for  the  seme,  in  the  propor- 
hii  maja  tian  the  money  not  laid  out  ahould  bear  to  the  whole  money  lent,  notwithstand- 
^^  b'bo    d  "^  ^^^  ^'^'P  "'"^  merchandize  should  be  totally  lost. 

*L  "L       ,        *  Are  iDitrementa  aalned  into  by  the  ownen  oFr  (hip.  far  ihs  pnrpoM  of  niiijag  money 

tho  Ewt  In  ig  anable  them  lo  proMcnle  their  destined  vojige.     By  tbe  baliamrj    bond,   the  ownen 

diM,  ornp    pledge  tho  keel  or  boltom  of  the  ship,  which  ii  nsed  fignnitively  lo  aiprera  the  whgle  body 

*?  "j-  """  •'"'•••''>  "  '  necoiity  for  I  ha  repay  mint  of  principal  raonfiy  advanced,  and  inch  mtemt  u 

cbaodiEB,      „|,^  bg  agreed  upon,  on  Ihii  condilion,  (hit  iflhe  ihip  be  Inst,  the   lender ii  nol  entilledto 

ahail  bo  eo    ,  ,8inro  of  hi«  money.      By  the  reapondenlia  contract,  the  borrower  pted|eii  ool  the    »••- 

ciproMod      „i  bql  the  cargo  therein,  which  is  in  effect  predging  morelj  bis  own  peraonal  responaibility 

in  the  con     u  Trom  the  tanniand  nalDra  orihelransaciion  it  neither  doea  nor  can  farnish    the    lender 

h    h"    A        "'''*  '"^  siweific  lien  on  the  panicntar  goods.  There  ii  also  this  rnnher  diderance  balweeo 

Uia  bond.       bottomry  and  reapondenlia  contracts,  the  ona  is  a  loan  upon  the  ship,  tbe  other  npon  lb* 

goods-,  in  the  Tormar  the  ship  and  tackle  are  liable,  aa  well  ai  Ibe  paraoo  of  the  borrower; 

in  (he  latter  for  the  tnoit  part,  reconne  ronit  be  had  to  the  peraon  of  ibe  borrower  only. 

Thoro  is  this  pacaiiarity  attending  the    bottomry  and    reidnndentia    conlracta,  that  on  > 

loan  Dpon  bottomry  Ihe  lender  rnos  no  risk,  though  the  goods  ahonld  be  lost,  and  npon  re. 

jpon'tentia,  Iba  lender  mnat  be.paid  his  principal    and  interest,   thongli  Ibe    ahip  petiah, 

provided  the  goods   are  safe.      Bat  in  nil  other  respects,  the  contracl  of  bottomry  and  thai 

orreipon^entia  are  npon  the  same  foaling;  the  mies  applicable  to  one  are  applicahle  te 

both;  see  2BlBe.  Com.  4ST-B;  Maivh    on  Insurance.    T3B;  Holt  on    shipping,    13b-t;  3 

Park  nn  Innnmnce,  G52.      There  is  another  species  of  contract    which     does      not    alaot- 

ly  fdll  within  lbs  description  of  either,  namely,  a  eonlracl   fur  the  repaymeot  of  money, 

not  upon  tha  ship  and  goods  only,  bat  upon  tbe   mare  haESrd  of  the  voyage  ilaelf;  as  if  a 

man  land  IDOOI.  to  a  matchani  to  be  employed  in  a  hene&eial  trade,  with  acendilion  la  b« 

repaid    witli  ezlraordiuar/  intsresi,   in  cue  ■  speciRc   voyage   named  in  tha  ceaditiea. 


.Cookie 


BOTTOMRY  AND  RESPONDENTIA  BONDS.  «M 

3.  SuauiKB  V.  Green.  M.  T.  1789.  C.  P.  1  H.  Bl.  301. 

A  <|ueBtioD  ia  this  CB«e  arose  whether  an  American  sbip,  since  the  declan-  Tb«  >tii*l« 
tion  of  AmericBD  Inde{icndence,  wna  a  foreign  ship  within  the   statute   of  the  '''  *'"■  1^ 
1  Geo,  I,  c.  21,8.  i.  which  interdicts  bottomry   bond  being  eole ted  into  by  a  7"*  ^"^It^ 
foreigner,  on  a  cargo  intended  for  the  Hast  Indies.      It  came  beforo  the  Coart  the  people 
upon  motion  to  discharge  the  defendant  out  of  custody  on  entering  a  common  afthu  coon 
appearance.     The  defendant  waa  held  to  bail  upon  a  rttpondnniia  bond,  which  ttj  from  . 
was  ejecuted  by  the  defendant,  who  was  an  American,  npon  a  cargo   shipped  '"iing'o 
by  the  plaintiff  on  board  an  American  ship  in  the  East  Indies,  homeward  bound     f.i*"'^ 
from  Calcutta  to  Rhode  Island  in  America,     The  ship  had  sailed  from  £ng-  )„  India 
land,  and  landed  a  cargo  of  European  goods  in  Bengal,  previous  to  her  taking  under  fa 
in  the  cargo  on  which  the  bond  was  given.     I!ut  the  Court,  though  they  seem-  rajga  com 
ed  to  think  the  bond  void,  being  within  the  mischief  intended  to  be  remedied  bimwii- 
by  the  statute,  said,  as  the  question  was  of  considerable  importance,  they 
thought  it  ought  not  to  he  discussed  on  a  summary  application.     The  defend- 
aot  was  discharged  on  another  ground. 

3.  JoTv.  Kent.  E.  T.  1641,  Ex.  Hardre8.4I8. 
— Debt  upon  bond,  conditioned  to  pay  a  certain  sum,  if  the   ship  W,   reluniT^*  "!'' 
within  six  Doonths  frooi  Ostend  to  London  (which  was  more  than  the  lawful  in-  tha''pr«T«a 
terest  of  the  money,}  and  if  she  did  not  return,  &c..  then  the  bond  to  be  void,  tionof  oMt 
The  defendant  pleaded,  that  there  was  a  corrupt   agreeoieDt  between  him  and  ry,  iam 
the  plaintilf,  and  (hat,  at  the  tiraeof  makiog  the  bond,  it  was  corruptly  agreed  aotipplj 
between  them,  that  the  plaintilf  sboufd   have  no  more  than  lawful   interest  in '°  ^"j"^ 
case  the  ship  should  ever  returnj  and  averred,  that  the  bond  was  entered  into  '^r  b'Lo'\ 
by  covin,  to  evade  the  statute  of  usury  and  avoid  the  penalties;  upon  this  aver-    '-  ■' 

ment  the  plaintitftook  issue,  and  the  defendant  demurred,  for  that  the  plainti^ 
did  not  traverse  the  corrupt  agreement,  and  that  the  averment  ia  but  the  result 
(hsreof.  Hale,  Ch.  B.  held  clearly,  that  this  bond  was  not  within  the  statute, 
for  it  is  the  common  way  of  insurance;  and  if  this  were  voiu'  by  the  statute  of 
usury,  trade  would  be  destroyed;  and  ihat  it  is  not  like  the  case  where  the  con- 
dition of  the  bond  is  to  pay  so  much  money  if  such  person  be  then  living,  for 
there  it  a  (jprtainty  of  that  at  the  lime,  but  it  is  altogether  uncertain  whether 
the  ship  shall  return  or  not.  But  he  agreed  that  the  issue  on  the  averment  waa 
well  taken,  because  it  disclones  the  munneroflhe  agreement.  And  though 
the  corrupt  agreement  might  have  bven  traversed,  yet  (be  dverment  was  like- 
wise traversable;  and  the  demurrer  to  the  replication  nought.  See  Sharpley 
V,  Harrcl.  Cro.  Jac.  WS;  Roberts  v.  Tremayne,  Cro.  Jac  508, 

4-  Sayer  t.  Gi.B*N.  H.  T.  1662.  C.  P.  Sid.  27.  S.  C.  J  Lev.  54.  Bac™e 

Debt  upon  bond  of  300/.,  conditioned,  that  if  such  ship  sailed  to  Sural,  in  the  ibg  prioci 
East  Indies,  and  returned  safe  to  London,  or  if  the  owner  and  his  goods  re- psi  i*  pal 
turned  safe,  &c.  then  the  defendant  should  pay  to  the  plaintiff  the   principal >■>  ^■•'■r^ 
■um  of  ;}000l,  and  also  401.    for  every  lOOI. ;  but  if  the  ship  should  perish  by 
fny  unavoidable  casualty  of  the  sea,  fire,  or  enemies,  to  be   proved  by  suffi- 
cient evidence,  then  the  pluintiH'  was  to  have  nothing.  The  question  was,  whe- 
ther this  was  an  usurious  contract  P  Adjudged,  that  it  was  not,  and  that  it  was 
a  good  bottomry  contract.      Bridgman,  Ch.  J.  distinguished  between  a  bargniR 
and  a  loan;  for  where  the  bargain  is  plain,   and   Ibe   principal  is  in  hazard,  it 
cannot  be  said  to  be  within  the  statute  of  usury;  but  it  is  otherwise  of  a  loan, 
where  it  ia   intended  that  the  principal  shall  oot  be  in  hazard-,  and  adjudged 
pro  lot  Cnr.  for  the  plaintiff,  that  this  coatraot  ia  not  usurious.    See  Dandy  v. 
Turner,  1  Eq.  Ca.  Abr.  312;  4  Com.  Dig.  19.S;  2  Ves,  14S;  1  Vera.  283. 
3.   Paxtos.  v.  PoPHAM.  E.  T.  1808.  K.  B.  9  East.  40B. 

The  condition  of  the  bond  stated  that  the  defendant  had  taken  up,  borrowed, 

•b«ll  be  iBreljr  perTornied,  whioh  agreemaiii  ia  wmelimw  called  /oenai  natiticufit  ur 
uiura  maritima.  Bnl  ths  legialamre  baa,  by  Iba  19  Geth  2.  e.  ST.  a.  B.  made  Bn<;h  • 
twnlraot  loid. 

TbB  piaaler  or  a  vaaael  cinjing  a  oargo  ot  freight  nay  ia  a  forei^porthypatbeula  that 
cargo  Torthe  repairing  dsm^igaa  loitainerl  by  Ibe  ihip  at  Ha,  inch  rspaira  being  abealalelj- 
nMBHW-T,  far  tba  parpoaa  of  delivsring  the  cargo  aeeoidics  l»  lbs  charl«r  parly.  Tb« 
GiatiiBdiDD,  Rob.  Adm.  24!;  aae  1  S«Ui.  841, 
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Bat  noh     am]  nceived  oftfcA  plaintiff,  ■  niin  oftDon*]',  which  wm  to  run  at  mpmulaifia 

'*'*'*  '?"  intflreat,  on  the  aecurity  of  certain  goodi  shipped  from  Calcutta   to  OBtend. 

na */i^  "  '^^  defendants  pleaded,  that, the  bond  wee  given  to  c«¥er  the  price  of  goods 

bond*;        ""^  ^y  '''^  plaimilfa  to  the  defendants,  for  the  purpMO  of  an   illegal  traffic 

llMrarors     from  the  East  ladies,  and  that  the  [^aintifTs  koowmgly  assisted  in  preparingtbe 

IVooribai    goods  for  carriage  upon  such  illegal  vajiage.     On  demurrer  to  this  plea,  it  wis 

t^a  bond     urged  in  support  of  tbb  demurrer,  that  the  matter  in  the  plea  being  directly 

wu  gi*ea    jnconsistent  with  the  matter  stated  in  the  condition,  it  ought  10  have  been  aver- 

theprica  ot^^  '"  '^^^  plea  that  the  statement  in  the  condition  wan  merely  colourable;  but 

goodi,  (nd  the  Court  overruled  the  objection,  and  held  the  plea  to  be  good,  l»rd  EUen- 

[  659  ]  borough,  C.  J.  observing,  that  upon  the  sdjuslment  of  the  acconnt,  after  the 

nainia  rei  goods  were  sold,  the  parties  might  have  calculated  upon  the  debt  as  a  loan  Dp" 

po-dentitt  ^q  that  amount,  and  therefore  ihere  was  not  any  necessary  inconsistency  be- 

aa"^'  ^Ih  ^^^^^  '^"  '*°  Btatements,  aven  taking  the  case  upon  the  strict  role  of  law.  u 

"""     '  it  had  been  generally  considered   before  the  case  of   Collins  v.  Blanlera 

i!  Wila.  347 ;  but  since  that  case  there  could  not  be  any  doubt  upon  it.     And 

Le  Btanc,  J.  observed,  that  aller  the  cases,  breaking  in  upon  the  old  rule,  have 

determined,  that  though  the  bond  state  nothing  illegal  upon  the  face  of  it,  the 

'    obligor  may  show  by  his  plea  that  it  was  given  for  an  Metal  consideration,  dif- 

lerent  from  the  coniideration  stated  in  the  condition;  and  when  the  plea  stalesj 

that  the  bond  was  given  to  corer  the  price  af  goods  illegally  contracted  to  be 

sold  and'shipped,  it  does  in  elTect  deny  that  it  was  given  for  money  tmrrowed; 

and  it  shows  [hat  (he  statement  in  the  condition  was  made  colourable,  in  order 

to  cover  the  illegal  agreemerrt.     See  ante,  lit.  Bond. 

6.  J.>vcB  V.  Williamson.  M.  T.  1749.  K.  B.  Cited  2  Park  on  Insurance,  565 
In  boituin  Upon  motion  for  a  new  trial,  it  appeared,  that  this  was  an  action  ol  debt 
tj  and  rt$  Upon  a  bottomry  bond,  the  condilioa  of  which  was,  that  upon  the  ship's  safe 
fondtnUa  arrival  at  New  ^ork  a  certain  sum  of  money  should  be  paid  to  the  plaiotilT; 
bonds,  CBp  but  that,  in  case  the  ship  should  miscarry,  be  lost,  cast  away,  or  taken  by  (he 
luredoM  enemy,  the  plain(i  ('should  have  nothing.  The  defendant  pleaded  three  pleas; 
nVrtim  *  '*)  "*"  ealfnclum ;  2dty,  that  (he  ship  did  not  arrive  at  New- York,  (he  port 
ponrftak  of  destination;  Sdly,  that  (he  ship  was  captured.  Upon  the  two > first  pleas 
io),  but  it  issue  was  joined ;  and  (o  the  last  there  was  a  replicatiou  of  re-capture.  The 
DiDit  ba  facts,  which  appeared  in  evidence  on  the  trial,  are  these;  the  ship  was  taken 
Hich  ■  up  before  her  arrival  at  New  York  by  two  American  privateers,  whirh  detained 
ooMiisn  a  ^^^  ^'"  ""*  month,  and  plundered  her  of  her  stores,  at  which  (iioe  she  was  rei- 
total  Iml*  taken  by  an  English  privateer,  and  carried  into  Halifax.     The  Adininliy 

Court  adjudged  her  to  he  a  good  prize  to  the  English  privateer,  and  decreed 
that  she  should  be  restored  to  (he  original  owners,  on  paying  one-eighth  for 
salvage;  (hat  she  proceeded  with  (he  remainder  of  her  cargo  to  New  York, 
and  earned  her  freight;  (hat  the  value  of  the  ship  was  not  sufficient  to  satiRf/ 
the  bond.  These  are  the  facts.  New  it  is  clear,  (bat  by  the  law  of  England 
Ihere  is  neither  average  or  salvage  upon  a  bottomry  bond.  It  was  indeeilk 
contended  at  the  bar  on  (he  part  of  the  defendant,  that  (his  case  was  withia 
the  saving  of  the  bond;  for  it  is  provided,  that  in  case  of  less  by  capture,  be  , 
tho  bond  should  be  void,  and  that  bore  there  was  a  capture  and  a  detention 
for  one  month.  But,  upon  consideration,  wo  think  that  a  capture  within  tbia 
[  660  ']  condition  does  not  mean  a  temporary  capture,  but  it  must  be  a  total  loss;  now 
here  it  was  not  such  a  capture  rs  (o  occasion  a  to(al  loss.  The  voyage  was 
not  lost,  for  the  defendant  pursued  it  and  earned  his  freight.  Freight depeodt 
upon  the  safety  of  the  ship;  and  as  the  freight  was  earned,  the  ship  must  have 
arrived  safe  at  the  port  of  dcstiuation.  In  whatever  way  we  determine  thii 
case,  there  must  be  a  hardship;  but  we  are  all  of  opinion  that  the  ver^t  is 
right,  and  (hat  the  rule  for  a  new  trial  must  be  discharged. 

7.  Walpolb  v.  Ewer.  T.  T.  1769.  K.  R  Cited  2  Park  on  Insurance,  565. 

*Ii  •MIDI  to  h>T«  basD  at  sne  time  donbicd,  whether  a  1m*  by  tbe  aggressioM  of  jsnl** 
fell  whhip  ifaa  word*  "  perils  at  eea,"  for  tha  point  we*  argoed  in  the  King's  B«Mb,  ia 
the  raign  of  Jaa.  2.  bat  tbe  Coart  were  anerwardi  of  opinian,  ibat  piraer  wat  aaa  sf  lbs 
daagen  eTtbe  uu;  lioiloo  v.  WsliiCiwd.  Comb.  69. 
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Thii  was  an  action  on  a  potioy  of  iiwaranoa  upon  a  rttpotidtnfia  bond  on  Andl«idtfi 
■hip  and  goods,  at  and  from  B.  to  C.     The  ship  was  Danish,  and  an  average  '"  boiiom     . 
leas  was  sustained  upon  the  goods  to  the  amouot  of  6/.  15s.  percent.;  *"*' ^^lUbl*" 
the  plainli.'}',  as  holder  of  a  rtapondenlia  bond,  had  b^en  callad  upon  to  con- to  ivari|a 
tribute,  and  now  brought  this  action   againat  Che  English  underwriters  for  the  I»mm. 
aroriunt  of  that  contribution.     Lord  Kenyon,  C.  J.  A  lender  upon  re»ponde»- 
tia  is  not  liable  to  average  losses,  but  is  entitled  to  the  whole  sum  advanced, 
provided  ship  and  cargo  arrive  at  the  port  of  destination.     The  plaintiST  con- 
lends,  that  as,  by  the  lawa  of  Denmark,  suoh  lenders  upon  rupondetUia  are 
liable  to  average,  and  bound  to  contribute  according  to  the  amount  of  their 
interest,  the  insurer  must  answer  to  them,     'nie  Danish  consul  has  proved 
that  he  received  a  judgment  of  the  Court  of  Copenhagen,  the  decretal  put 
of  which  proves  the  law  of  Denmark  to  be  aa  the  plaintiS  has  staled  it.    The 
apiiiiaoH  of  aeveral  nien  of  eminence  in  (hat  country  have  been  offered  on 
each  side;  but  I  reject  them,  becaose  the  solemn  deciaion  of  a  court  of  com- 
petent jurisdiction  is  of  much  greater  waight  than  the  opinions  of  advocatea, 
however  eminent,  or  eveu  than  the  extrajudicial  opinions  of  the  most  abls 
judgea.     It  aeems  as  if,  in  this  case,  the  underwriters  were  bound  bj  the  law  - 
of  the  country  to  which  the  contract  relates. — fVerdict  for  the  plaintiis'. 
8.  Newman  v.  CiZiLBT.  H.  T.  Cited2  Park  on  Insurance. 

This  was  an  action  on  a  policy,  upon  a  cargo  of  fish  from  Newfoundland?^"** 
to  any  port  of  Spain,  Portugal,  or  Italy.  The  ship  met  with  had  weather,  r^i,,'^ 
and  put  into  Alicant  and  Leghorn  to  repair.  The  captain  being  owner,  pre- *■!!■,  by 
aented  a  petition  to  the  commercial  court  of  Pisa,  to  adjust  the  general  av»-  tha  anga 
rage,  as  ho  had  put  in  for  the  general  benefil  of  all  coocerned.  The  Court,  «<*  trade  i> 
according  to  its  usual  courae.  (which  appears  to  be  a  very  extraordinary  one),  ^^'•" 
adjusted  the  loss  by  charging  the  cargo  at  its  full  value,  but  the  ahip  ffi  only 
one  half,  and  the  freight  at  one  third;  and  they  also  charged  as  a  part  of  the 

S^eneml  average,  the  seamen's  wages  and  provisions  while  in  port.  The  d»- 
bndant,  as  underwriter,  had  paid  into  court  aa  much  as  would  cover  the  ave- 
rage, if  B^ustedaccording  to  the  memorandum  in  the  policy,  and  the  law  and 
usage  in  England.  The  question  was,  whether  the  plaintifi'  having  been  cont- 
peiled  to  pay  beyond  thnl  sum,  accordiag  to  the  calculation  of  the  sentence 
of  the  Court  of  Piaa,  it  was  concLusive  upon  the  defendant,  and  the  plaintiff 
was  entitled  to  rei^over  hia  average  by  the  same  standard.  The  plaintiff calledrr  Qg|  -i 
several  brokers,  who  said  that  in  repeated  instances  they  had  adjusted  ave- 
rages under  simitar  aeoteaces  of  the  Court  of  Pisa;  and  the  underwriters, 
though  with  reluctance,  bad  always  paid  them.  Mr.  Justice  BuUer.  On  tha 
general  law  the  plaintiff  would  fail;  but  in  all  matters  of  trade,  usage  ia  a  aft- 
cred  thing.  I  do  not  like  these  foreign  settlements  of  average,  which  mak« 
underwriters  liable  for  more  than  the  standard  of  English  law.  But  if  you 
are  aatisfied  it  baa  been  the  usage,  upon  the  evidence  given,  it  ought  not  to  b« 
■baken. — The  plaintiff  had  a  verdict  accordingly, 

9.  Western  v.  Wildv.  H.  T.  168-?.  K.  B.  Skin.  162.  nhw  ' 

The  plaintilT  lent  6001.  upon  the  hull  of  a  ship,  and  defendant  covenanted  to  been  hold 
pay  if  the  ship  went  from  London  to  Bantam,  and  returned  from  thence  di^act-  en,  that  tbt 
ly  to  London  within  12  months,  6501:  if  from  London  to  Bantam,  and  trom^'i^"  "" 
thence  to  China  or  Form uea,  and  relumed  from  London  wilhhi  24  months,  ™'^°"f 
then  to  pay  51.  per  month  above  650/.  till  SG  months;  and  if  she  returned  ^l  ,bip  ba 
within  SG  months,  then  to  pay  7  lOi.  unless  it  can  be  proved  by  Wildy  (the  xau  bj  tha 
defendant)  that  the  ship  returned  not,  but  was  lost  within  36  months.  "Hie  csptiiaV 
■hip  went  from  London  to  Bantam,  and  from  thence  to  Surat  and  other  parts,  daviiiiBB. 

■  By  tha  16  Car.  tl  a.  E.  mnd*  perpatnal  by  S!  &  iS  Car.  2  c.  11.  i.  13.  raailiag  that 
naitariaDil  mariners  of  ihipa  batjan  insnred  or  taktn  npon  liotlomrj'  greater  (ami  of  mo- 
aey  tban  tbe  vaiae  oC  Iheir  adTsntnre,  do  nilfoMy  cmI  away,  barn,  nr  slberwira  Jattroy 
the  ahips  under  their  charge,  lo  tha  merchnnl!i  and  owner'!  great    low  for    Ihe  prfivaatioa 

msater, 
, ,    B—Q    --    --J    — .r>  ".'^^    willfutif   CAmt    awav. 

tha  (hip  Dtito  whioh  h«  bslongi,  i 

"  vo""iv. 
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and  M  returned  to  Batumi  and  in  her  voyage  from  Banlam  to  London  wm 
loHt  within  36  months.  Theao  iacta,  upon  which  the  present  action  was 
brought,  appeared  upon  demurrer.  The  Court  inclined  to  be  of  opinion,  ihat 
the  ship  hBTing  deviated  from  the  Tiyaffe  described,  in  going  to  Sural,  plt.n- 
tiffwas  not  to  bear  the  loss,  and  was  consequemly  entitled  to  recover;  thej, 
however,  took  time  to  deUberate,  and  after  consideration  gave  judgment  ibt 
the  plaintifi. 

10.  Williams  v.  STK*nMAn.  E.  T.  1692.  K.  B.  Skin.  3-46;  S.  C.  Htrft  126. 
TlwDgh  (Im      In  an  action  of  debt  upon  a  bottomry  bond,  the  defendant  pleaded  that  the 
dsTutioD     gfijp  f^Qi  fron,  London  to  Barbadoes,  iin«  deviaHont,  and  afterwards  she  re- 
1t"»pmV    tiim^d  from   Barbadoea  towards  London,  and  in  ber  return  was  lost  in  royagw 
eniha  plod  prodieto;  the  plaiotilTrepIied,  that  the  ship  in  her  return  went  from  Barbadoea 
iufi,  aiHl     to  Jamaica,  and  that  after  a  stay  there  she  retnrned  from  Jamaica  towards 
•■nnat  bs    I^oadon,  and  was  toat,  and  ao  ahowa  a  deviation;  the  defendant  rejoined  that 
jalua  hj     ,||g  ^^  pr«saed  into  the  king's  service,  and  ao  waa  compelled  to  gu  to  Jama- 
ti^a.*"*       ''^>  *''><''' ''  ">*  deviation  pleaded  by  the  plaintiff,  without  this  that  she  devia- 
ted after  afae  waa  preaaed.     The  ptaintitf  demurred,  and  judgment  was  givea 
■  for  the  plaintifT.     The  plea  of  the  defendant  s  not  g-md;  for  he  pleads  that  the 
diip  went  from  London  to  Barbadoes,  without  deviation,  and  that  in  the  return 
r  Qgg  f  ahewaslostin  the  voyage  aforeaaid;  but  it  does. not  show  without  deviation. 
Nov  the  condition  is  ao  in  expreaa  words,  and  he  ou^t  to  show  expressly  that 
faehaaperfonned  the  words  of  the  condition.     See  1  £q.  Ca.  Abi.  373^  S.  C. 
9Ch.  CaM>B,I90. 

n,  Gi^via  T.  Black.  T.  T.  1763.  K.  B.  S  Burr.  1394;  S  C.lBlac.39G. 
A  psrsoD  This  was  an  action  on  the  caae  upon  a  policy  of  insurance,  made  on  goods 
IwTing  ■  and  merehaadlse  loaden  or  to  be  loaden  on  board  the  good  ship  or  vessel  cil- 
rrtfondtn  ]m1  ibe  Denham,  whereof  was  master  William  Tryon, "  al  and  from  HflogaH 
riaiataraM,  ^g  gg^  porta  or  places  whatsoever  in  the  East  Indies,  until  her  safe  arrivel  ia 
nnTit'u  London;"  which  policy  waa  underwrillen  'by  the  defendant  for  200/,  fwa' 
«B  iaiarert  premiam  of  101.,  per  cent  l^e  plainlitf  declared  for  a  total  loss.  The 
oaiooik.  caae  was  as  follows;  Before  the  underwriting  of  the  policy,  the  plaiDtilThRj 
lent  to  captain  Tryon,  the  master  of  the  ship,  upon  the  goocDs  then  loadeo  and 
to  be  loaden  on  board  (he  said  ship  on  account  of  the  said  Wilttam  Tiyoo,  tba 
sum  of  T94I.  at  respondentia;  for  which  retpondeiitia  bond  was  executed  by 
captain  Tryon  and  one  Joseph  BustoU  to  the  plaintifT  in  tlie  common  form. 
On  theSlat  ofMarch,  1760,  the  ship  was  within  the  limits  insured;  andhad 
then  and  at  the  time  of  the  loss,  divers  goods  and  merchandizes  on  board  her 
which  were  the  property  of  the  said  captrin  Tryon,  and  of  greater  value  ihaa 
ell  the  money  be  had  borrowed.  On  the  said  31st  of  March,  1760,  tbesaid 
ship  with  her  lading  on  board  her,  was  burnt,  and  thereby  all  the  goods  mA 
merchandize  aforesaid  of  the  eaid  William  Tryon  were  totally  consumed  and 
lost.  On  this  proof  the  jury  found  a  verdict  for  the  plaintiff,  subject  to  (be 
opinion  of  the  Court,  "  whether  on  this  evidence  the  plaintiff  was  entitled  Is 
recover  on  this  policy?"  The  slat.  19  G.  2.  c.  ST.  a.  fi.  enacts,  "  that  (he  len- 
der of  money  on  bottomry  or  at  rttpondentia,  his  agents  or  assigns,  ahalt  have 
right  to  make  assurance  on  the  money  so  lent.  And  counsel  for  the  piaintif 
insisted  that  the  tender  of  this  money  had  an  interest  in  the  goods,  though 
they  were  the  property  of  the  borrower.  And  as  respondentia  was  an  inlereri 
Ihifthnight  be  insured  under  the  stat.  it  waa  not  necessary  to  specify  in  lbs 
policy,  "that  it  waa  respondcnJta  interest  only,  which  waa  insured."  Tbe 
Court  took  sometitne  to  think  of  this  caae.  And  anerward  Lord  Mansfield 
C.  J.  delivered  their  resolution.  He  owned  that  at  tba  trial,  and  also  siDce 
upon  the  argument  here,  he  did  lean  to  aupport  thia  insurance;  and  that  lbs 
doubt  which  had  arisen  upon  it  was  only  occasioned  by  a  slip  in  omittiog  to 
■pecify  (aa  it  was  intended  to  have  been  done)  "  That  this  waa  a  raipowUnr 
(Ml  interest."  The  ground  of  supporting  this  insurance,  if  it  could  have  bees 
supported,  was  a  clauae  of  the  act  of  Id  G.  3.  c.  S7.  viz.  the  fith  section. 
Now  this  act,  to.  the'porposa  ofioauraAce.considera  the  borrower  as  having 
X  right  to  imure  only  for  the  snrplus  value,  over  and  above  the  money  be  bai 


■dovGooi^Ic 


BOTTOMRY  AND  RESPOHDENTIA  BONDS.  456 

borrowed  on  bottomry  or  at  respondential  And  lenders  Bt  reapondentin  or  on 
botlomry  may,  to  many  puTpoeen,  be  aaid  to  bave  n  li.en.  Yet  we  are  all  Tery 
well  aatisfied,  after  a  more  particular  coneideratioD,  that  thia  act  of  parliament  ^ 
never  meant  or  intended  to  make  any  nllerBtinn  in  the  manner  of  insurances  l  '"  ] 
Its  view  was  to  preveot  gaming  or  wagering  policiea,  where  the  insurer  had  oo 
interest  at  nil.  And  if  the  lender  of  money  at  reipotidcnlia  WBS  to  be  at  liber- 
ty to  insure  for  more  than  hia  whole  inlereet,  it  would  be  a  gaming  policy; 
for  it  is  obvious,  that  if  he  could  insure  bia  respondentia  interest  beaides,  this 
would  amount  to  an  insurance  beyond  the  whole  interesL  The  act  considers 
the  fbrm  of  the  policies  just  as  they  stood  before  the  making  of  it;  and  pro- 
Tideu,  B.  6.  that  on  all  actions  brought  on  policies  of  assurance,  the  plaiotifT 
or  hia  attorney  or  agent,  nhull,  within  16  days  afler  he  shall  be  required  by  (he 
defendant,  or  his  atloroey  or  agent,  declare  in  writing, "  what  sum  or  anma 
he  bath  assured  or  caused  to  be  assured  in  the  whole,  and  what  sum  he  bath 
borrowed  at  respondentia  or  bottomry  for  the  voyage  or  any  part  of  the  voy- 
age Id  question  in  such  suit  or  action."  And  in  deserlbing  respondentia 
■aterest,  it  gives  the  lender  alone  a  right  to  make  insurance  on  the  money 
lent'  So  that  this  act  left  it  upon  the  practice.  His  lordship  said  be  had 
looked  into  the  practice;  and  he  found  that  bottomry  and  respondentia  are  a 
particular  species  of  insurance  in  themselves,  and  have  taken  a  particular 
aenomination;  and  he  could  not  find  even  a  dictum  in  any  writer,  foreign  or 
domestic,  *  that  the  respondentia  creditor  may.  insure  upon  the  goods  aagoods., 
And  in  this  very  case,  (he  respondentia  interest  was  intended  to  bave  bacn 
apecilied',  but  was  omitted  to  be  so  by  mistake.  He  declared  that  he  found 
by  talking  with  intelligent  persons  very  conversant  in  the  knowledge  and  prac- 
tice of  insurances,  *'  thai  ihey  always  dci  mention  respondentia  interest  when- 
ever they  mean  to  insure  it,"  It  might  be  greatly  inconvenient  (o  introdncs 
a  practice  contrary  to  general  usage.  And  there  may  be  some  opening  to 
iraud  if  it  be  not  specified.  He  declared  the  ground  of  the  present  resolution 
to  he  this — "  That  it  is  established  now  as  the  taw  and  practice  of  merchants 
that  respondentia  and  bollomry  must  be  mentioned  and  specified  in  the  policy 
of  insurance."  But  he  declared,  at  th4  same  lime,  that  they  did  not  nwan 
to  determine  generally,  "  that  no  special  interest  in  goodi  may  be  given  in 
«vidence,  in  other  cases  than  those  of  respondentia  and  bottomry,  if  the  cir- 
cumslancea  of  the  case  shall  admit  of  it." — PtaintifT  nonsuited. 
■2.  Thompson  v.  the  Royal  Exchanoe  Asscrince,  |ik  T.  18*S  K.  B. 

1  M,  a'S.  30.    '  f  '  And  lo  «« 

This  was  an  action  against  the  underwriter  ot  a  bottomry  bond.     It  appear-  |,|,  ,„  „ 
ed  that  during  the  voyage,  the  ship,  from  the  tempestuous  state  of  the  weather,  nirail  «a 
becoming  diitabled,   whs  towed  into  harbour  by  a  king's  ship  with  which  she  bouomrjte 
fell  in ;  that  from  the  Survey  made  of  the  ship  she  was  then  found  incapable  of  ""™' 
continuing  her  voyage,  or  of,  remaining  any   longer  in  existence  as  a  ahip,       */P 
without  incurring  expenses  which  would  greatly  exceed  her  value  ;  that  from  ^^^  acual 
necessity  she  was  broken  up,  and  that  her  hull,  sails,  and  stores  were  there  ]y  \ost. 
disposed  of  for  much  less  than  their  original  value.     From  these  circumatao- 
oes  it  waa  urged,  that  the  condition  upon  which  the  sum  borrowed  was  made 
payable  bad  failed,  and  that  therefore  this  action  whs  maintainable.     But  the  [  664  1 
Court   observed,  that  nothing  short  of  a  total  destruction  of  the  ship  would  Bni  wbara 
constitute  an  utter  loss.     And  that  as  in  the  case  before  them  the  thing  co^  andarwri 
tiaued  to  exist  as  a  ship,  her  hull  and  bottom  remaining,  though  perhaps  in  'f"  ^"^^ 
such  a  state   aa  might  make  it  prudent  tor  the  owners  to  dispose  of  her,  the  *  Jij[,  «i'^* 
plaintiff  could  not  be  allowed  to  recover  against  the  insurer.  anar^  a 

J3.  Da  Costa  v.  Newham.  E,  T.  ITSB.  K.  B.  2  T,  R.  407.  Bn[it|«i » 

On  a  motion  for  a  new  trinl   in  action  against  underwriters,  it  appeared  that  ibADdoa, 
die  ship  insured  met  with  Bb  accident  in  the  course  of  her  voyage,  and  was  ™J  ^r* 
obliged  to  put  into  a  place  called  N.  to  repair.     This  was  communicated  to  the  P*'™  ** 
plaintiff,  the  owner,   who  informed  the  underwriters  of  the  fact;  and  also  ex-  ^^^^^ 
pressed  his  desire  to  abandon;  the  undenvriters,  however,  insisted  upon  the  Vbrnaapoa 
vessel  being  repaired,  and  informed  the  pleintiil  that  they  would  pay  the  trades^  nDna;  fi>r 
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re|uin  ii  rrien's  bills,  to  which  the  pi  a  intiiT  consented,  but  refused  to  advance  the  money 
taken  upon  (hereupon  it  became  neceBSHry  to  tnke  up  a  large  sum  on  a  bottomry  bond. 
boiH^w'"^"  ship  was  refitted,  resumed  her  vovnge,  and  pained  freight  afterwarda. 
dncbarga  When  she  arrived  at  her  port  of  destination,  Ihe  underwriters  refused  to  dis- 
which,  lbs  charge  the  rei^omfriUia  blind,  and  consequenrly  the  vessel  was  sold  in  order 
uiidennri  to  satisfy  Ihe  debt,  so  (hat  ahe  never  was  in  the  possession  of'tlie  plainliiT 
tcra  haling  again.  Under  Ibesif,  circumatances,  the  judge  who  tried  the  cause,  said;  the 
"'^TMib  I*""*''""  "**>  whether  the  underwriters  Eh?;;!',!  !>«  liable  fur  the  full  nm...Hi*  «r 
■bin  is  ■f  '''^  insurance,  or  the  amount  of  the  botlomry  only;  however,  the  ship  never 
terivtrdi  camt  free  into  Ihe  phinliff's  handt;  for,  inconsequence  of  the  refusal  of lk« 
■old;  th«;  undenrriters  to  discharge  it,  ehe  was  obliged  to  he  sold;  and,  therefore,  at  for 
■re  li^bla  all  the  subsequent  injury  which  had  accrued  to  the  plaintilT  in  consequence  of 
for  wh»w  that  refusal,  and  by  which  the  plaintiff  was  damnified  to  the  whole  amount  of 
immi^  '  '''*  insurance,  the  underwriters  were  liable,  because  it  was  their  own  fault  in 
miy  saitain  ^°^  taking  up  the  bond  for  the  expenses  of  those  repairs,  which  had  been  in- 
in  coiuH  curred  under  their  own  CTpresu  direction.  The  jury  found  a  verdict  accoid- 
qgencg  df  ingly;  and,  afler  argument,  the  Court  said  ihal  the  judge's  direction  was  right; 
•nch  raftt  gnj  dj^t  the  jury  were  warranted,  under  the  circumstances,  in  finding  itial  the 
**''  repairs  had  been  undertaken  at  Ihe  riskofthe  undernriters,  and  that  they  were 

u  answerable  for  all  aubxequcnt  losses. — Rule  refused. 

vid™.i    BOUnfl  KnCUfr      See  ats.  Arrest-   Sherilf. 

•dmiMbIa  UOUnliarfeS.*  See  tits.  Hearsay  Evidence;  Inclosure;  Peranibvlations. 
on  a  aoM  ].  Nicholls  v.  P.\rker.  Summer  Assizes,  1805.  K.  B.  14  East.  331.  tbb 
two  of  P«  Kiso  V.  THE  Inh*bit.*-.ts  OP  HiMMERsviTB.  H.  T.  1176.  K.  p.  Peake'a 
rochialor  j;^  Appeodjii,  33.  Down  v.  Hole.  I7il5.  C.  P.  Cited  11  East.  351. 
Cada"v,  I""*""  ^-  Po^EM..  1802.  C.  P.  Peaka's  Ev.  Appendix,  13. 
■Illioaih  A  question  arose  as  to  what  was  the  boundary  between   (he  parishes  of  A. 

iha  panoaiand  B.  or  in  other  words,  whether  the  common  of  C.  was  wiihin  the  parish  of 
who  had  A  or  B.  Evidence  was  admitted  by  Le  Blanc,  J,  of  what  old  persons,  when 
'r'fifi-"l'  "''''*>  '■"^  ■■'''  concerning  the  boundaries,  though  not  as  to  particular  facts  or 
k  -'ft'^'iBoctions;  and  this,  though  the  old  persons  were  parishioners,  and  claimed 
the^oBD  f^S^^  **'"  common  on  the  waste,  which  would  be  enlarged  by  Iheir  several  de- 
dary  war*  clarations;  there  not  appearing  to  be  any  dispute  at  the  time  respecting  the 
pirishiao     right  of  the  old  persons  making  Ihe  declarations,  at  least  no  litigation  pending. 

claimed  a  *  ^™  t9*>t™<'>t  ^Vtb  o**'"*^'  whaeby  the  laoie  ii  known  snd  aKoriaioed;  4  laal. 
lichl  of  SIB;  Conrtii  of  eqnWwill  grant  coinmhsion^  to  aacertain  banndariea;  1  Man.  CbBn.Prmc, 
cominoae  '"'  I"  ■<":)■  ■  bill  ifmaitbe  clearly  ihown,  (hat  withoDi  the  iMiitanea  oflhe  Coari  ihejr 
Ver  iha  va  caaaot  beroDod;  and  a  foDndtlion  mail  be  laid  for  Ihia  relisF,  by  ihowing,  nor  merely  that 
TV  wnalBi  t'**7  '"  coxCasiHl,  but  Ihil  the  conrusion  hii  arisen  from  BOnie  miacondoct  of  ihe  dereod' 
ithieh  their  *"*>  "'  "'^  thoie  ander  whom  he  elaimi,  of  which  the  pirty  hai  a  rij^bt  lo  eomplain,  and 
declara  whioh  rendera  it  iacambeDt  an  lbs  defendant  to  co-opetata  with  him  in  re-aaiabliihinf 
-  tipQ,  lijj  f^  than].  Where  it  aroH  ant  of  the  anity  ofpameHioa  by  the  pUintifTa  own  tenania,  and  be- 
tendenpT      '<'"'  '''"  '""^  <^>">"  '"'^  Ihedefeadant'i  pouession,  and  nollilni 

"    T  "^  .  ih.  .n.rk  r..<-i  r,ri.n>,r„.:nn  rha  rn,.r,r»r«..^  I,.  :ni..o....  a  i 

a*  lilintian  ^'"'  ''*"  '■'■ued  ■  anmniiHion  to  aettla  lbs  baandarica  of  ■  psriah, 

than  paad   *^  partiea  who   might   probably  be  intereatMl  ware   aolbefurelhe  Coart;  2  Anet   38fij 

ia-.    '         id.  893. 

On  ■  comniieiion  granted  to  a  prebendary  ta  sacerlain  banndariee  againat  his  lesseei, 
who  ware  alia  annen  of  freehold,  &c.  wiihin  hi«  prebend  nianar,  it  washolden  that  quoad 
iMtprabenda]  righti  Ihey  conatilnted  balone  penion.anj  be  wai  tberefore  entitled  lo  name 
■a  many  commiaaionan  aa  bii  laaaeee;  1  8waoil  9.  A  commiHinn  waa  granted  b*  con- 
seat  to  aaeertain  prebendal  landa,  became  miieH  with  other  freehold  lunda  of  the  tenant  by 
unity  of  poueeaion.  and  to-  set  oat  other  landi  where  Ihey  coald  not  be  distingaiahed  and 
aacertained;  i  Her.  509.  In  waalea  where  there  are  no  banndariea,  the  boundariea  are  an- 
Dnallj  aettled  by  a  line  drawn  by  the  eye,  froto  one  apol  tv  another  visible  object;  fi 
Dow.   378. 

1  And  in  getieral  on  anatiana  npon  a  bonndary  or  a  cnatonBry  right,  or  paraebial  or 
maaorial  onaiomi;  1  T.  &.  *66.  G  T.  R.  iti;  S  Gnil.  854;  S.  C.  2.  Ve*.  Sll;  11  East. 
02;  1  H.  ftS.  ST9;  1  Wighlw.  112;  declaralioni  na  to  the  common  opinio ■  of  the  place, 
mad*  by  deeaaMd  pereona,  who  from  their  aitoalien  bad  the  meana  of  knowledge,  and  no 
intarail  ta  miarepreeant,  haTo  been  generally  conaidered  admiaaible  evidence;  deolarelioae 
of  daceaaad  paraani  ■■  to  boandariei  or  coitonu,  fee.  ought  ta  coma  framparaooiwha  had 


the  Court  refoaeJ  ta  interfere.-  ii.  hW.  4S4.     So  ihe  Court 
refnied  to  grant  a  commisiion,  to  aacerliiin  the  faonndariet  of  two  niclories;  8  AntL  SOI. 
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■9    Clotbisrv.Chapmai*.  Summer  Aaaizea,  1805.  K.  B.  14Ea8l.  ail.   " 

The  defendant  in  tbii  case  offered  in  evidence,  Ihc  decliirntions  of  old  per-  B"'  *vi 
sons,  deceaned,  as  to  the  ancient  boundarj  of  a  waste,  belonging  to  a  certain  •'"""  "*''• 
farm;  but  Grahom  B.  rejected  the  evidence,  and  distinguished  between  the  P"'''""  <^ 
admisaion  of  evidence,  where  the  question  was  as  to  the  boundarieg  of  a  pa-  bBiw«ti"' 
-:-'•  ~r  maaor,  and  as  to  th«  boundary  between  one  private  propertj'  and  ano-  tt 


ther. 


piopri. 


3Sota>IS-*     See  Tiost,  lit.  Gaming. 

Bex  v.  Clarke.  K.  T.  1774.  K.  B.  Cowp,   33.  J""^' 

This  was  a  conviction  upon  statute  33  Hen.  8.  c.  9.  a,   IR.  (n  efTect  as  fol-  , 
lows—"  Be  it  remembered  that  on,  ffc.   S.  P.  and  S.  B.  of  ^c.  came  before  cnJ"'^,' j 
mo  W.  C.  one,  &c.  and  gave  me  to  understand  and  be  informed  that  T.  C.  of,  of  pisjiog 
fee.  labourer,  on,  Sfc.  did  use  and  play  at  a  certain  unlawful  game  with  bowls  *t  l)owl»  no 
and  pins,  called  bowlrushing,  with  divers  liege  subjects  of  our  said  lord,  the  ^"  ^^  *' 
king,  and  did  then  and  there  obtain  and  receive  divers  sums  of  money  of  the  L  ^^^    ! 
Mid  subjects  playiog  at  the  said  game,  against  the  form  of  the  statutes  in   (hat  !f"."'  ^-  "'■ 
case,  Bic.  and  against  ihe  peace   fee.  and  prayed  that  the  saidT.C.  might  bt)^„"g""J" 
convicted  of  the  said  offence.     Whereupon  anerwarda,  on,  &.c.  the  said  T.  adlHoderlj 
O.  being  apprehended  and   brought  before   me,  ^c.  to   answer  to  the  said  pemoa  with 
charge,  Stc.  the  said  T.  C.  is  asked  by  me,  if  he  can  say  any  thing  for  himself, '"  'I"  " 
why  he,  the  said  T.  C.  should  not  be  convicted  of  the  premises  above  charg-  ^*^-  '•  "■ 
•d  upon  him,  ^c.  and  (hereupon  the  said  T.  C.  of  his  own  accord  fully  ac-   '  •  - 
knowledging  the  premises,  &.c.  to  be  true  as  charged,  does  not  show  (a  me 
any  sufficient  cause  why  he  should  not  be  convicted  Ihveof.     Whereupon  all 
and  singular  the  premises,  &c.  being  considered,  and  due  deliberation   being 
(hereunto  had,  I  do  adjudge  and  determine  that  the  said  T.  C.  is  guilty  of  the 
premises,  kc.  and  that  the  said  T.  C.  is  therefore  an  idle  and  disorderly  per< 
son,   and  is  also  therefore   a  rogue  and   vagabond,  wilhin  the  (rue  inlent    and 
meaning  of  the  statutes  in  that  case  made  and  provided.     And  the  said  T.  C. 
is  accordingly  by  me  convicted  of  the  offence  charged  upon  him  in  and  by  the 
said  information,  and  of  being  an  idle  and  disorderly  person,  and  a  rogue  and 
vagabond,    in  form  aforesaid.     And  I   do  hereby  adjudge  end  order  (hat    said 
T.  C  bo  therefore  committed  to  the  house  of  correction,  there  to  remain  for 
the  space  of  one  month,  being  a  less  time  than  until  ihe  next  quarter  sessions 
of  the  peace,  or  until  the  said  T.  C  shaU  find  sutlicient  sureties  to  be  bound 
ID  recognizance  to  appear  before  the  neitt  quarter  sessions,  and  for  his  good 
behaviour  in  the  mean  time.     Per  Cur     This  conviction  is  a  jumble  nnd  con- 
fusion of  charges  and  punishments.     It  is  a  conviction   for  playing  at  bowls, 
and  the  punishment  inflicted   is  imprisonment  as  being  an   idle    and  disorderly 
person.     The  statute  33  H.  8.  c.  9.  sec.  16.  lays  a  penalty  of  20a..  on  every 
labourer,  &c-  playing  at  bowls  out  of  Christmas.     Tlie  punishment,  therefore 
is  clearly  not  under  (his  statute.     The  stilule   17  Geo,  S.  c.  5.  sec.  2.  des- 
cribes four  kinds  of  idle  and  disorderly  persons;  and  being  an  explanatory  act, 
we  cannot  go  out  of  it.     Now  bowling  is  not  an  offence  witbm  any   of  these 
descriptions,'  consequently  the  defendant  is  not  punishable  as  an  idle  and  dis- 
orderly person;  but  the  punishment  ia   under  this  latter  stnluie.     Therefore, 
we  are  all  clearly  of  opinion,  that  the  conviction  ought  to  be  quashed, 

]8oi;Keeper. 

Ashley  t.  Harbisox.  M.  T.  1795.  K.  B.  N.  P.  I  Esp.  49.  ^^    ^^^  ^ 

Action  against  the  defendant  for  publishing  a  false  and  sceadalous  libel  of  B']„g^y  ,he 

certain  performer,  whereby  the  public  did  not  attend  the  theatre,  from  an   ap- giving np  of 

prehension  that  the  performance  would  not  be  suffered  to  proceed.     To  prove  liom  in  ■ 

the  loss,  theboxkeeper  stated,  that  in  consequence  of  tlje  performer  declining'''""'"' '" 


to  act  afler  (he  libel  had  been  published  by  the  defendant,  several  parties  save" 
up  tbeir  boxes.     It  was  objected  (hat  the  witness  was  incompetent;  and  Lord  ^l 

like  evideDca  for  ° 

[hiw,  112;. post," 

::.:,7odovGoOl^Ic 


Bu  lumm  lu  uii.rapr«Mnt;  if  ihey  appear  to  hav*  bad  any  inleraM  to  make  evideDca  Tor  °   '^ 
tbaniHlra,  or  for  othaia,  winl  Ihaj  Mid  wUI  not  be  avidaneei  ■««  1  Wightw.  112;  pan,  <<""'*"> 
tit.  tlaanay  Evidanca. 
*  TUait  « funinf  wHUn  thaatat  •  Aaaa.  c  14.  i.  1. 


«8  BBAWLING. 

ib«  bDX|-  Kenyon,  C  J.  was  of  th«t  opinicm,  observing  that  the  parties  themaelTesj  who 
kee[ier  i*  had  gicen  up  their  boxes,  were  the  only  persons  competent,  siRce  Ibey  aboe 
■n  incaia     ^^^j^  State  the  .notivea  which  iDcliood  them  so  to  do. 

iS.     "     BrattlCitj. 

I  667  ]  '^^'^  ^"^^  '^i  ofTence  at  common  law,  and  is  thus  defined  by  the  bSf6  Edw. 
6.  c.  4.  s.  1.  "  If  any  person  shall  by  words  only,  quarrel,  chide,  or  bravt, 
in  any -church  or  churchyards,  it  shall  be  tttwful  unto  the  ordinary  of  the  place 
vfaere  the  same  oQenco  shall  be  done,  and  proved  by  Iwo  {led  vide  1  Hagg, 
Rep,  181)  lawful  witnesses,  to  ttupcnd  tvery  person  «o  qffcndivp,  if  he  be  alsy- 
maa,  from  the  entrance  of  the  church,  aud  if  he  be  a  cleric,  from  the  ministra- 
tion of  his  ofhce,  for  so  long  a  time  as  the  said  ordinary  shall  think  meet,  ac- 
cording to  the  fault  "  Therefore  a  party  may  now  proceed,  either  upon  the 
Stat .  or  on  the  ancient  law.  -The  Court  will  consider  lime  and  place  in  cases 
of  "  chiding,  quarrelling,  and  brawling."  That  may  be  "  chiding"  or  "  brawl- 
ing," in  the  church,  which  would  not  be  so  in  the  vestry.  The  vestry  is  a 
Elace  for  parish  business,  and  the  Court  would  not  interfere  further  than  might 
e  necessary  for  the  preservation  of  due  order  and  decorum;  I  Hagg.  Rep. 
184-5.  Suspension  of  a  parishioner  (z6  ingresiu  ecckaia  prescribed  by  6  tc  6 
£dw.  6.  c.  4.  was  limited  toa  month  only  under  certain  circumstances;  CKn- 
tonv.  Hatchard,  1  Add.  Rep.  96;  and  in  another  case,  Canains  v.  Sawkins, 
3  Phill.  Rep.  39^.  for  brawling  in  s  chancel,  to  three  weeks,  with  nolificatioa 
in  the  church  of  such  suspension  in  the  latter  case,  and  costs  in  both.  Id  Cox 
V.  Gooday,  3  Hagg.  Rep.  138.  a  clergyman  was  suspended  for  a  fortnight  Ibf 
words  spoken  during  divine  service,  by  way  of  admonition  of  a  passiaDile 
tenor,  though  expressed  without  any  tono  of  passion.  Costs  were  prayed,  bat 
the  report  doea  not  notice  whether  they  were  granted.  In  Lage  v.  Altoa, 
Cro.  Jac.  463.  a  prohibition  was  .prayed  upon  the  statute,  because  that  cost* 
were  given  in  the  spiritual  court;  but  it  was  denied  by  the  Court, the  cosia 
being  there  for  the  expences  of  the  suit;  otherwise,  if  it  had  been  for  dam- 
ages. This  being  a  criminal  proceeding,  the  oHice  of  the  judge  wroogly 
promoted,  by  misnomer  of  the  judge  in  a  copy  of  the  articles  for  this  oflence, 
IS  fstal;  1  Hag^.  1.  And  Mm^/e  the  articles  should  be  in  hia  name  as  ricar 
general  ani  otScial  principal;  1  Hagg.  4,  As  to  evidence  of  brawling,  se« 
3  Phill.  Rep.  130. 

See  tits.  Arbitration  and  Award,  Articles  of  (he  Peace,  Attorney,  BoBd, 
CondTtlon,  Contract,  Covenant,  Penalty,  Replevin,  Trust  and  Trustee. 
JJtCaCfl  of  the   l$ea(e-      See  tits.  Jnt./;  4r(«fcs  ofthtPtaee. 
SrcaCfl  of  BriBOn.     See  tit.  Eacape;  Prison. 

jSreath  of  JStontfsr  of  iWarrlase-    Seetit.  jtfarriog*. 

[  M8  ]       JJrcaCh  of  JCrUSt.     See  tit.  Titittand  Tt-uilcc. 

3Jwa». 

See  statutes  3  &  9  IMw.  6.  c.  15;  Sl'Geo.  3.  c.  39;  S3  Geo,  3.  c.  18;  3 
Geo.  3.  c.  11;  36  Geo.  3.  c.  22;  37  Geo.  3.  c,  98;  38  Geo.  3.  c,  63;  39&40 
Geo.  3.  c.  74;  41  Geo.  3.  c.  12;  53  Geo.  3.  c.  116;  55  Geo.  3.  c.  99.  And 
the  1  ^  3  Geo.  4.  c.  50;  and  3  Geo.  4  c.  106;  repealing  (he  earlier  statutes, 
aod  making  new  provisions. 

]3cealttna®pen  SoorS.     See  tUs.  Are*/,-   7^■eJpo»», 
3Sr(aflfnS  »Ul&.     See  tit.  Imuranee. 
liVe'lOer.      See  anU,  lita.  Peer  and  Ale. 

The  Attobnev-oe.veral  v,  Ki.vo.  M.  T.  1817.  Ex.  6  Price.  195. 

Tha  affsel        '^''^  ^'  Geo.  3.  c.  87.   having  enacted  that  no  maker  or  makers  of  aay  b- 

of  iha  61     <]uur,  nor  any  brewer  or  brewers  of  beer,  shall  rccdte  or  lokt  into  his,  her,  U' 

'  G.  S.  E.  87.  their  cvstody  or  potsesatoa  any  ^oins  vj  Parading,  Sfc.  and   if  any  such  maker 

if  to  pra      OT  makers,  or  breweror  brewers,  shall  receive  into  his,  her,  or  their  custody  or 

,  ""'  "*"       possession,  any,  &c.  the  same  shall  be  forfeited,  together  with  the  casks,  &c. 

I  trewtrtad  <^<>i>tmDing  the  s&me;  and  all  such,  Stc.  shall  and  may  be  seized  by  en  office 

j  dutitltr      or  officers  of  excise,  and  such  maker  or  makers,  or  brewer  or  brewers,  in 

!  ,  b«n|CM    VfluaecmUdy  wpoMution  any  tucK  he.  skaU  be  found,  ahaii  Tot  faitaailoiieOit 
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sum  of  3001.     An  laformalioii  under  this  atalule  slated  that  the  defendant,  rieJ  on  i» 
being  a  brewer,  did  after  the  passiiig  of  the  above  act,  receive  and  lake  into  jMher;  but 
his  custody  a  quantity  of  Poiodise,  contrary,  Sic.  and  which  Paradise  ''oj  "   ^.^^  ^ij^^" 
found  in  the  custody  and  postettion  of  the  defendant,  whereby,  be.     After  ver-  the  ariUUt 
diet  for  the  crown,  a  motioa  waa  made  for  a  new  trial,  on  the  ground  that  the  hud  coma 
defendants,  although  brewers,  might  be  lawfully  possessed  of  the  article  iniDtoihe' 
question  as  rectifier?;  or  in  other  words  that  ibe  two  trades   could  be  carried  pouesaioa 
Ml  by  the  same  person  at  the  same  time.     Scd  per  Ctir.  The  5i  Geo.  5.  is  di-  '''}'"'?'^ 
rncted  siinply  against  brewers  having  this  ariicle  in  their  possession;  ^ttheL^^-     ^f' 
same  time,  it  is  clear  that  rectifiers  of  spirits  may  lawfully  posseas  the  ingre-  ibg  ^^1,  it 
dieot  j  36  Geo.  3.  c.  73.      One  objectien  made  for  the  defendant  was,'  that  be-  waa  hnldaa 
ing  a  rectifier  as  well  as  a  brewer,  he  was  entitled  to  have  possession  of  these  '■'^'^^  ^^^ 
grains  of  Paradise  as  a  rectifier,  without  rendering  himself  liable  to  the  pen-  '""f  P°* 
altiea  of  the  act  tbr  possessing  them  in  his  character  of  brewer.     We  are  ^^^  ^j,^  ^^ 
clearly  of  opinion,  that  he  would   ha  equally  liable  to  the  penalties  laid  in  the  i„g  of  thn 
information  to  have  been  incurred  bj  him  for  that  ofience,  for  the  act  makes  itsiata 
no  exception  in  favour  of  brewers  who  are  also  at  the  same  time  rectifiers,  =<"il'l  i>?t 
and  the  defendant  is  not  teaa  a  brewer,  because  he   happens  also  to  be  a  dis-  ^'  coandtr 
tiller.     The  consequence  must  certainly  be,  that  the  two  trades  cannot  be  '^'^-',,^^1^^ 
ried  on  together.     But  now  let  us  considerthe  fact  of  a  receimng  and  taiing  ,h|  mma 
into  possession,,  whet  her  this  case  be  wichinibe  meaning  of  the  sialute.     Pos-  ing  ortha 
session  is,  undoubtedly,  prima yiicie  evidence  of  a  receipt  and  taking.     So  far,  s^t. 
therefore,  the  caae  was  mode  out;  but  then  the  defendant  in  answer  to  that,'  [  6^9  \ 
proved  satisfactorily  that  he  had  leceived  the  cask  into  hia  posaesaion  a  very 
considerable  time  before  the  act  passed;  in  fact,  it  had  been  lefi  on  the  prem- 
ises by  the  defendant'a  predecessor  in  the  business,  where  it  remained  openly- 
ever  since  unused.     There  could,- therefore,  be  no  fraud  imputed,  and  the 
original  possession  waa  an  innocent  one.     Then  the  question  is,  whether  that 
being  proved,  there  was  before  the  Court,  on  the  whole  case,  evidence  to  show 
thai  the  defendant  had  received  and  taken  these  grains  of  Parodiie  into  bis 
poasessioD  after  the  act  had  passed  so  as  to  bring  him  within  the  penal  clause. 
We  think  that  the  defendant  cannot  be  brought  within  the  meaning  of  Iha 
statute.     On  the  contrary,  it  was  originally  delivered  to  his  predecessor,  and 
not  to  him;  and  we  are  then  called  on  to  say,  whether  his  possession'  after  the 
act  passed  is  not  a  receipt  of  the  thing  afier  the  act.     It  certainly  aeems  ta 
us  to  be  impossible  so  to  separate  the  acts  of  receipt  and  delivery,  or  to  admit 
the  idea  of  a  receipt  as  unconnected  with  that  of  a  delivery;  eonsequenlly,  as 
the  Word  received  cannot  impart  any  thing  but  a  receiving  at  the  time  of  the 
delivery,  and  aa  this  article  was  received  in  that  sense  of  the  word,  before  ths 
passing  of  this  act,  the  defendant  cannot  be  considered  as  liable  to  the  penslty. 
The  receiving  the  article  being  a  positive  act,  the  mere  possession  of  it  can- 
not be  considered  aa  a  new  act  of  receiving  committed  by  the  defendant,  so 
as  to  amount  to  an  ofience  within  the  legislative  enactment. — Verdict  to  b* 
entered  for  defendant. 

MVlbtt^-     See  tit.   OJRcei,  butting  and  itlUngU. 

I.  ACTION  FOR.        •"  '  '         . 

(A)  At  the  bleotiov  op  mbmbeks  of  rARtiAHExr. 
(o)  fVken  autlainabte. 

1.  Relatice  to  an  ac&mjor  the  penalties,  and  wilhin  what  Hmt  U>  6e 

brovght,  p.  610, 
S.  Relative  to  the  diseoverer,  p.  673. 
(b)  Pleadings. 

1.  J!)cc/(ira(ion,  p.  676 

2.  Pleas,  p.  678, 

(e)  Eridenee.  p.   679     {d)  IVitMtsts,  p.  633.     (e)  QT  the  damaga,  p.  685. 
if)  Of  slaying  pmeeeixnes  on  account  oj  wilful  delay,  p.  686. 

II.  INDICTMENT  AND  INFORMATION  FOR. 

(A)  At  the  electiok  op  members  or  farliamedt,  p.  686. 

(B)  At  the  XLECTIQN  OT  CORFOB&TE  OFFICERS,  p.  <88. 
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[  *70  ]  (CI  AflAixiT  rKBioni  for  iirBMnmo  to  bhiib. 

(a)  Pubiie  miiiufcrs,  p.  689.     (&)  Judgu,  p.  G90.      (c)  JtM-ipMN,  p.  690. 
(<1)  O^MTt  ofemH,  p.  «90.     (0  CUt&  10  pvhUe  offietM,  p.  691. 

I.  ACTION  FOR. 

(A)  At  THE  BLBCTIOrf  OP  MBMBBRS  OF  FIRLIAXXNT. 

(a)  fFAcn  tutbuTKibU. 
1 .   Seldfirc  f o  on  aclionjor  At  pettallieii,  and  within  what  (im«  Ui  be  brongA/. 
1.  SuLSTO.v  v.NoRTo;!.  M.T.  ITtil.  K.   B.  3  Burr.   1335^  S.  C.  1   Blae. 
Adeclara  Jlep.  317. 

{."""•ob"      a  declaration  on  the  2  Geo.  9.  cap.  24.  for  bribery,  charged  the  defendant 
tlia  2d  U     ^'^^  corrupting  one  M.  lo  vote  for  Lord  V.  and  Sir  R.  B,  by  giving  him  51. 
z,i  charg    5».     After  a  verdict  for  the  plaintiff,  a  motion  was  made  to  Mt  aside  the  ver^ 
ing  daread  diet,  on  an  objection,  that  the  man  did  not  in  fact  vote  for  the  peraons  be  pro- 
am  with      miaed  to  vote  for,  but  on  the  contrary  voted  for  their  opponents,  and  therefore 
corrapiiDg  |^g  defendant,  aa  he  did  not  by  any  corrupt  agreement  procure  M,  to  vote  for 
vot«  far-      i^^oi,  cannot  be  aaid  to  have  corrupted  him  so  to  do.     But  the  Court  eaid,  th* 
'      objeolion  was  unavailable.     How  could  there  ever  have  been  a  doubt  P     Tb* 
offence  was  compielely  committed  by  the  corrupter,  whether  the  other  partjr 
did  alterwards  perform  his  promise,  or  break  il. 

*  Briber;  it  tha  receiving  ar  oSaring  aay  undDe  rawird,  b;  or  to  any  penon  nhiUosT- 
or.  whole  srilinarv  Droreuiaa  or  basineu  relntei  ta  tbe  admiDiilrstion  of  pnblic  joatiee,  u 
office,  and  incliae  him  lo  act  coatrarj  to  ihe  known 
1  Hawk.  P.  C,  c,  67.  a.  1  and  aj  4  Blae.  C*m,  IM;  • 
Inst.  149. 

i  Chap.  24.  J.  T.  which  eoacti,  that  if  aaj  peraon  nhs  ahall  hiTO  a  claim  to  have  anjr 
riibt  to  TOle  in  anj  elaelion  ofaa;  member  lo  aerve  id  parliament,  ahall  arii,  recciTa,  ar 
take  nny  monef ,  or  other  reward,  by  way  of  girt,  Inan,  or  other  devjcs,  or  agree  or  cei>- 
tracl  for  any  moaey,  gift,  offiso,  einploymani,  or  other  reward  whatsoever,  to  give  bis 
vote,  or  reinae  or  forbear  to  give  bii  vote  ia  any  annh  election,  or  if  ao;  perun  by  himaetr 
or  my  peraon  employed  by  him,  aball  by  any  gift  or  ranard,  or  by  any  procoiM,  ogree- 
menl,  or  wEarity,  for  any  gift  or  reward,  corrnpt  or  procnra  aoy  peraon  or  peraoda  (o  give 
hii,  her,  er  (heir  lale  or  ralai  in  any  laeh  election,  inch  penon  m  offeDding  in  an;  of  Iba 
cBBsi  afgrouid,  ahsll.  for  every  inch  oSanca,  foirait  6001.  And  further,  that  inch  offend- 
er after  jodgment  agniaal  bim  in  any  actioa  oriorarmalinn,  or  ininmar;  action  or  prOMca- 
tion,  or  benefit  othemiae  iawrolly  convicted  Ibtreof,  ahall  forever  be  diaabled  to  vole  in  an  j 
eleetian  of  any  member  lo  aerve  parliament,  end  to  hold  an;  office  or  rrdaihiaa,  aa  if  aneh 
peraon  wai  nalnrall;  dead.  Before  the  paoiii^  of  that  act,  by  7  ft  8  W.  a  c.  7.  it  w>B 
eoacted,  that  if  any  panon  ahoaid  make,  or  give  any  contract,  premise  bond  or  aeeurilv. 
or  any  gift  or  reward,  to  procDie  a  faiee  or  double  raturn  of  any  member  lo  aarve  in  parlU 
amant  be  aboald  forfeit  tba  antn  of  >00l.  one  third  to  Ihe  king,  one  third  lo  thn  poor  of  tba 
connly,  city,  boniugh,  or  place  concerned,  tba  remaining  third  to  the  penon  wbo  ifaanld 
aoefDr  ihe  aame  b;  aolinn  of  debt,  bill,  {dnini  or  information.  Bnl  a  recent  atatate  4P 
Geo.  S  o.  Its.  after  reciting  ihalthegiviiu  money,  lie,  in  order  lo  procore  the  retnin  of  a 
member  to  parliament,  ifnol  given  to  or  (or  iha  naa  of  aoma  peraon  having  a  right  or  cUJB- 
ing  to  have  a  right,  to  act  u  returning  otGcer,  or  to  vote  at  (be  eleetian,  ia  not  bribery 
within  (be  farmer  italuta;  2  Geo.  2.  c-  24;  enacta,  that  if  any^  penan  ahall  give,  or  ciue 
to  be  giian,  dgrecti;  or  iudirecljy,  or  promise,  or  agree  to  give,  any  meae;,  gift  or  re- 
ward, upon  any  sn-ngemeni  or  agreement  ihtkl  iha  penon  to  wham,  to  whose  tue,  or  oa 
whaae  behalf  auch  glH  or  promiie  ahall  be  made,  ahall  b;  himaeir,  or  by  any  other  at  Ua 
reque:il  or  command,  procare  or  andaavonr  lo  procure,  the  relarn  of  any  pora«n  tm  parlia~ 
ment  for  any  place,  ha  ahall.  if  not  returned  faimseir,  to  parliament  for  anch  a  place,  for 
every  BDoh  gift  or  promise  r<>rfeil  lOOOI.;  and  if  retnrned  and  having  given,  or  promised  to 
give,  or  knowing  of  aad  conaenting  lo  inch  gifts  or  promises,  abAll  be  disabled  and  inodpa- 
citaled  to  aerva  in  that  parliament  for  aneh  place,  and  ahall  be  oi  if  he  had  never  bean  r»< 
tnrned  or  alecled  a  member  of  parliamant.  And  it  enacta  also  Ibat  an;  person  who  ahill 
receive  or  accept  of,  by  bimaelf  or  by  any  olbar,  to  bis  n*e,  or  on  hia  iMhalf,  any  aiach  mo- 
ney, gift  or  reward,  or  an;  promise  npon  any  inch  engagement,  coDtrai:t  or  agraeineDt( 
iball  rarfeit  tbe  valse  and  amonnt  of  snch  money,  gift  or  renard,  over  and  alKive  the  aam 
ofSOOI. 

By  sect.  2.  it  ia  enacted,  Ihat  if  an;  penon  ahall  b;  himaalf,  or  by  any  other,  give,  Or 
procure  to  be  given,  nr  promiis  to  give,  or  procure  lo  Iw  given,  any  office,  plaea,  or  em- 
))lo;menl,  upon  an;  eiprsaa  oontnct  or  agreement,  that  ihe  person  to  whom  or  to  whoaa 
use,  or  oii  whose  behdif  aneh  gift  or  promias  ahall  be  mado,  ahall  by  bimsetT  or  by  any  o- 
ther  ai  bis  request  or  oomuand,  procare,  or  endedvoar  lo  procure,  the  ratoro  of  lay  peiae* 
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t.  Bush  ».  Rallino.  T.  T.  1756.  K.  B.  Sayw.SBO.  [  6'"  ] 

This  action  was  brought  to  recover  the  pcnotty  given  by  the  7th  section  of  Or  foibear 
dte  2  Geo.  2.  c.  24.     The  ollence  iaid  in  the  declaration  was,  that  the  defend-  {?  p"™ 
ani,  while  one  R.  T.  waa  candidnte  for  being  a  member  ot  parliament  for  the  ,(.|.^[,g,  ;„ 
borough  of  A.  did  corrupt  one  J.  H.  toforhcar  lo  ^ive  Im  vole  for  the  said  B,  giiiiar  ,^^ 
T.  by  giving  the  said  J.  H.  the  sum  of  21.  2a.     The  evidance  was,  that  al-  an  oircnce 
though  in  fact  J.  H.  had  received  the  money,  that  yet  /«  had  voiedfor  R.  T.  wiihin  ilie 
and  so  intended  to  do  when  he  received  the  money.     It  was  objecterl,  that  the  ^,       ,'  ^.' 
offeiMe  was  not  proved,  so  as  to  hring  it  within  the  statule,  as  staled  in  the  de- '  °^*  ^\^' 
claration;  for  as  J.  H.  had  voted  for  K.  T.  the  defendant  had  not  corrripltdkim^  ^^^,  „ot 
lo  forbear  for  voting  f»r  him,  as  it  was  laid  in  the  declaration.     But  tho  Court  vaie  or  for 
held,  that  the  intention  of  the  voter  could  not  alter  the  offence,  nor  was  it  ne-  haario  vnia 
cesBBry  to  coraplote  it,  that  be  should  have  forborne  lo  rate;  the  oHence  was  >ecDrdin3 
eompleto  by  giving  the  money  to  the  voter  to  induce  bim  lo  forbear  from  voting,  *^^i^° 
snd  it  oould  not  bo  altered  by  the  intention  of  the  voter  to  volo  or  to  forbear  to 
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Hiia  was  an  action  on  the  7th  clause  of  the  S  Geo.  2.  c.  24.  agaln^  a  voter  rram  a  can 
fiir  the  borough  of  L.  for  asking  one  K.  a  candidate,  for  a  fum  of  money  for  didaie  u  m 
his  *ote.  The  fact  was  proved;  but  the  defence  set  up  was,  thatit  wassaid  in  1,  ^1^  J 
joke,  and  in  ridicule  of  K.'s  pretensions.  The  judge  who  tried  the  cause  left  ''Q'"  "  *? 
it  to  the  jury  to  say  whether  the  request  was  serioualy  made  by  the  defendant,  °j  asDeBril 
with  a  view  to  accept  it  to  influence  his  vote,  as  staled,  or  not.  The  jury  found  msiJans 
■  vardict  for  the  defendant,  which  the  Court  refu.sed  to  set  aside.  will,  a  Mri 

4.  Hir.vTiMSTowBR  v.  Gard.-*er.  H.  T,  1833.  K.  B.  MS.;  S.  C.  1  B.  &  C.  ■""  i"'"" 
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I>eclBration,  in  debt.  AHer  stating  the  inning  of  the  writ,  lo  elect  two  H^J^  "' 
burgesses  to  serve  in  parliament  for  the  borough  of  Ilobester,  it  set  forth,  that 
tiie  defendtint  did  receive  a  large  sum  of  money  for  givine  his  rote  for  two  of  Batwhars 
the  candidates.  There  were  otner  counts,  that  the'  defendant  did  agree  to  re-  in  >uch  an 
ceive  a  sum  of  money  lo  givt  his  vote  for  such  candidates  as  a  particular  per-  action  it  sp 
■on  should  name.     Plea,  general  issue.  'if'T' ''"' 

It  appeared  at  the  trial,  that  this  was  an  action  of  debt  for  penalties  on  the  'g'^^^Vd"' 
i  Geo.  3,  c.  24.  against  bribery  at  election  of  members  of  parliament;  and  that  |),s  monev 
ibe  defendant,  t^erlhe  election  for  Ilchester,  received  501.  for  giving  his  vote;  ttiat  tlu  e 
but  it  did  not  appear  that  it  was  in  consequence  of  any  prior  agreement.  lection  was 

It  was  objected,  on  the  part  of  the  defendant,  that  the  evidence  did  not  sup-  ^^o'l  '°^ 
port  ibe  declaration,  becanse  it  was  no  otJence  to  receive  money  ^or  givii^  a  ^""^  "r'af 
TOte,   and  that  there  waa  no  proof  ofon  ii^<em«nf  to  give  a  vote.     The  judge  "n/mlor  » 
wbo  tried  the  cause  over-ruled  the  first  objection,  and  the  jury  found  a  verdict  ffreemeDtiD 
against  the  defendant  on  the  counts  charging  him  with  having  received  a  bribe  accept  ii, 
for  ^ving  his  volo,  tbe  Cenrt 

On  showing  cause  against  a  rule  for  entering  a  nonsuit,  it  was  contended,  *'"'''  ""' 
that  the  statute'was  a  remedial  one  as  well  as  penal,  and  that,  in  consequence,  „^'^ 
it  ought  to  receive  a  liberal  construction,  and  then  the  words  Is  give  would  em-  wUhln  tha 
brace  the  two  cases,  of  taking  money  before  an  election,  and  also  for  receiving  itat. 
it  after  the  election  was  over.     Std  per  Cur.     Laying  aside  technical  objec- 
tions, the  broad  question  for  the  Court  to  consider  is,   whether,  under  the  so- 
venth  section  of  3  Geo.    2.  c.  24.  a  person  is  liable  to  be  sued  for  penalties, 

to  piitiament  Tot  an;  place,  inch  penSD  M  retarngd,  end  ID  haling  giren  or  procured  to 
be  giTen,  or  »o  promiied  lo  give  or  pioenra  to  lie  given,  or  knoning  of  and  conienling  to 
•uc^  ^tt  or  pTOmisa  upon  an;  incb  sxprsu  cootract  or  Bgroaaionl,  ahill  be  diubfed  nndin- 
capactlated  to  sarTe  io  that  parliament  fur  anch  pliee,  and  be  deemed  do  member  of  parlia- 
meat,  and  ai  if  ha  liad  aavar  baga  letarned;  and  any  person  who  ahall  rsceivg  or  accept 
of,  bjr  hinueir,  or  bji  anj  other  lo  bis  uao,  or  oa  bu  baiiair,  anv  rach  office,  pl.ice,  nr  am- 
plof  ment,  npon  nich  eipre«  eanlract  or  n«reemen',  tlinll  rorfeil  >nrh  office,  Itc.  and 
be  incipaeiialed  for  holding  lbs  sBiDs,  and  obsli  rorfert  5U0f.  Audit  fDrther  enacts,  that 
■Sy  panon  holdioj  any  oHica  under  his  majasly,  who  ahati  giva  nch  ollice,  appoint- 
-meat,  or  pisea,  apon  aay  iiucb  expreas  coalracl  or  n^resniool,  that  the  peraoD  lo  whom.  Or 
for  wboae  oaa  aneh  offisa,  Jic.  aball  bare  been  given,  ■hall  as  procnre,  or  e.idtiireur  lo  pro- 
BOre,   tbs  retnm  of  any  penoa  to  nartiament,  ihgll  rbrfeit  lOOOf. 
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who,  after  an  vleclion  ia  over,  but  not  in  conaequence  of  any  prior  amement, 
'  raceivaa  BMimof  nione^  for  hBringgivoD  arots  at  that  electtoni^  WeMno^' 
ly  feel  themucfaieToiwtcRdeiFcy  of  the  practice  of  bribery,  and,  as  fif  uif  ■ 
in  our  power,  we  shall  always  endeaTour  to  sop^eaail,  bat  #b  mtiat  not  per* 
■nit  our  feelings  to  carry  us  beyond  the  law.  If  it  ia  not  strong  enough  l« 
overpower  ihia  wicked  pracliue,  it  is  the  province  of  the  legislftture  %o  correct 
tl.  We  must  administer  the  laws  as  we  find  them.  It  has  been  said,  that  ibis 
is  a  remedial  statute .  It  gives  penalties,  and,  therefore,  although  it  may  gl*e 
a  remedy  for  m  evil,  yet  it  is  not  a  remedy  aa  to  the  party  grieved,  bat  U 
awards  penakies'aa  a  punishment  for  the  actions  done.  The  statute,  therefore, 
being  a  penal  one,  it  must  be  strictly  construed.  Now,  by  the  seventh  sectioa, 
H  ia  enacted,  that  if  any  person  shall  lake  any  reward  whatsoever  lo  giee  bi* 
*o(«,  or  to  refuse  or  loyorMor  to  give  bis  rote,  he  shall  be  liable  to  penrtie«. 
T^ese  words  are  clearly  prospective,  and  not  retrospective,  and  tnean  that  the 
person  shall  he  liable  to  be  punished  if  he  receive  a  reward  m  order  to  give  his 
£  €73  ]  Tote. -It  seems  as  tboagh  the  legislature  bad  not  provided  tor  the  ctrcumsCance 
of  money  being  taken  after  the  election  where  there  is  not  a  prior  agreemeof 
to  receive  it, and  the  words  foforhtar  cannot  he  retrospetftire.  Other  parts  ot 
the  act  f&vonr  Ihii  conatraction.  The  oath  to  be  taken  by  the  elector,  is,  that 
he  will  not  reeeire  any  money  «  order  to  gme  bis  vote^  and  the  clause,  indeat- 
nifriDg  a  person  who  will  discover  anolhet  ofTen^M,  ezempta  him  only  when  b* 
raakeathe  discovery  within  lamonthsyroinlhe  (lecftbn.  It  has  been  said,  thai 
the  miachieriethe  lame,  whether  the  money  is  paid  before  or  after  the  election; 
but  it  would  seem  that  the  legislature  does  not  think  so;  if  they  do,  they  must 
alter  the  law.  The  present  case  does  not  fall  within  the  spirit  or  the  words  nt 
the  act.  It  ia  possiblethat  aman  may  giveaconscientioua  vote,  and  yet, upon 
aoconnt  of  bis  poverty,  honestly  receive  a  sum  of  money  for  having  dune  so^ 
— Rnle  absolute. 

The  Itth  section  of  the  3  Geo.  3.  c.  34.  relative  to  bribery  atekclieiis,pFe- 
^"'*'°° .  Tides  that  no  person  shall  be  liable  to  any  incapacity,  disability,  forfeitarc,  er 
ihs'l'Ge"  penalty,  unless  a  prosecution  be  commenced  within  two  years  after  ibe  rncapa- 
2.  e.  M.  cit}*)  ^-  shall  he  incurred,  or,  in  case  of  a  prosecution,  the  same  be  carried 
n>n«t  b«       on  without  wilfnl  delay. 

vittiintwa  A nd  by  49  Geo.  9.  e.  118.  a.  4.  it  is  enacted,  that  no  person  ihall  be  liable 
T*"*>  to  any  forfeiture  or  penttlly  impoeed  by  the  act,  Hnless  some  prosecution,  ae- 

U  .  .1^  tion,  or  suit  for  the  ofience  committed  shall  be  actually  and  tegslfy  commenced 
saiDsbapre  ■g>i'>>^  ""'^h  person  within  two  years  next  after  the  offence  committed,  and 
vsDtMt  b;  unless  such  person  shall  be  arrested,  summoned,  or  otherwise  served  witii  the 
tb«oBeiii]er  writ  or  process,  within  the  same  space  of  time,  so  as  snch  arrest,  suromoas,  or 
•baeonding  service,  shall  not  be  prevented  by  such  person  absconding,  er  withdrawing  oot 
J.  ^^  -  of  the  joriadiclion  of  the  Court,  end  in  any  prosecution,  suit,  or  process,  the 
G^S.  C.14.  "^lo^  "'>**"  be  proceeded  in  and  carried  on  without  any  wilful  delay, 
•ffendan    *  %-   Rtlatiee  to  Ike  diacavertr, 

faeoienaf  I.  By  aectioR  8  of  the  2  Geo.  3.  c.  34.  il  ia  enacted,  that  if  any  person  of- 
otbai*  with  fanding  against  the  act,  shall,  within  the  space  of  13  months  next  after  sncb 
'"  '^S^"f  election,  discover  any  other  person  or  persons  offending  against  Ibis  act,  to 
Wr  tha  «Uo  '''**  *""^*'  P*'*<™  *""  persons  so  discovered  be  thereupon  convicted,  such  perwn 
tiosj  thill  <K>  discovering,  and  not  having  been  before  that  time  convicted  of  any  otTeacs 
be  iadeeuii  against  this  act,  shall  be  indemnified  and  discharged  from  all  penalties  aod  dia- 
fiad.  abilities  which  he  shall  then  have  incurred  by  any  olTence  against  this  ad. 

2.  SuTTOK  v.  BisHor.  H.  T.  1169.  K.  B.  4  Burr.  3883;  S  C.  1  Black.  665. 
Hakiu  an  -This  was  an  action  of  debt  brought  against  Bishop,  for  the  5001,  peaslty, 
affidavit  M  upon  the  7th  clause  of  the  statute  of  3  Geo.  3,  c.  34.  ''  for  preventing  bribe- 
sraScicDt  jy;"  to  which  sction  the  defendant  had  pleaded  nii  d<4e(,  and  a  veidict  had 
^w"!?  '•"*"  obtained  against  him  by  the  plaintifT,  but  not  fairly  and  regularly,  as  iba 
nUniiia  of  ''^f^i^dant  alleged,  who  therefore  moved  to  aet  il  aside.  The  case  was  in  inb- 
r  674  1  stance  this:  the  defendant.  Bishop,  received  a  bribe  of  five  guineas  from  «ie 
Um  set,  if  James  Earie.  He  determined  to  discover  Earle,  in  order  to  indemnify  him- 
■  cenvie      self,  pursuant  to  the  7tb  clause  of  this  statute.    Accordingly  the  now  defend 
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•bI,  Bishop,  made  this  discovery  of  Earle,   upon  (h«  very  <Ia]r  of  the  tranaac-  lioo  *'^> 
■  tion,  lo  me  Graj,  an  attorney,  who  was  a  commiasioner  to  take  affidavits,  and  "^  ''  "'" 
al  the  same  time  made  affidavit  of  the  fiict  before  Gray.     This  was  done  upon  f^^^^  ^^^g 
the  16th  of  March,  and  an  action  was  tbereupon  brought  by  one  Bingley  „iin|„  bo 
■gainst  this  James  Earie.     The  writ  against  Es^e,  at  the  suit  of  Bingley,  was  convicted 
served  upon  Earle  on  the  1 9th  of  March.     Two  months  after  this  the  present  of  bribuj 
action  was  brought  by  the  p>-esent  plaintiff,  Sutton,  againat  Bishop,  the  receiv-'l""  '■" 
«r  of  the  bribe,  who  had  two  months  before,  made  the  above-mentioned  dis-  ''"">^*7- 
.covery.     The  process  against  Bishop,  at  the  suit  of  Sutton,  was  served  upon 
Biahoponthe  18th  of  May.     Both  these  causes  (of  Bingley  v.  Earfe,  and  Sut- 
ton V.  Bishop)  were  set  down  for  trial  on  ibe  same  day,  and  were  actually  tried 
within  half  an  hour  of  each  other;  but  the  cause  of  Sutton  v.  Bishop  standing 
first,  and  as  first  entered  upon  the  judge's  paper  of  causes,  he  would  not  invert 
Ihe  order  in  which  they  stood  upon  his  paper,  by  trying  the  other  cause  (of 
Bioglay  v.  Earle)  first,  though  that  action  was  first  commenced.     The  conse- 

aneace  was  that  Sutton  got  a  verdict  against  Bishop,  for  Bishop  could  not 
bow  Uiat  he  had  made  a  discovery  of  another  person,  so  as  to  Ihs  thereupon 
coavict«d.  Bingley  oo  the  other  hand,  got  a  verdict' against  Earle  upon  the 
evidence  of  Bishop,  but  tbis  verdict  came  too  late  to  avail  Bishop  in  his  own 
cause  at  the  suit  of  Sutton,  for  a  verdict  had  already  been  given  against  him 
'  which,  as  his  counsel  insisted,  could  not  have  happened  if  his  cause  bad  been 
tried  first,  as  it  ought  to  have  been.  Oi  this  matter  two  questions  arose;  lat, 
whether  the  defendant,  Bishop,  was  entitled  to  avail  himself  of  the  protection  • 

of  the  Sth  clause  of  the  act  above  recited;  and,  9dly;  in  what  mode  he  could 
avail  himself  of  it,  supposing  him  entitled  to  it. 

The  Court  held,  that  in  this  cajde  the  defendant.  Bishop,  was  to  be  deemed 
the  discoverer.  His  application  to  Grey,  and  making  tfn  affidavit  of  the  fact, 
was  the  first  and  original  discovery.  The  action  was  brought  thereupon 
■gainst  Earle,  uid  Earle  was  convicted  upon  the  evidence  of  Bishop.  'Ilie 
other  witnesses  were  only  supporters  of  his  discovery.  The  clause  in  question 
speaks  of  the  discoverer  in  the  singular  number.  The  prosecutor  could  not  he 
evidence  for  himself.  If  no  one  but  the  prosecutor  could  be  considered  as  the 
discoverer,  the  clause  would  be  ineffectual.  They  held,  that  the  words  "such 
persons  so  discovering,  and  not  having  been  before  that  time  convicted  of  any 
ofiesce  against  this  act,"  clearly  relate  to  the  time  of  the  original  discovery; 
■nd,  therefore,  Bishop's  having  been  himself  convicted  before  he  gave  evidence 
against  Earle  in  the  cause  last  tried,  is  no  objection  at  all.  They  thought  that 
Bishop  was  entitled  to  some  relief,  but  in  what  mode  he  should  receive  it  was 
not  easy  to  determine.  The  verdict  obtained  against  him  could  not  be  set 
■aide  for  irregularity,  because  it  was  not  irregular.  There  was  do  pretence 
to  arrest  the  judgment,  because  nothing  appears  upon  the  face  of  the  record 
lo  justify  it;  and  the  Court  ought  not  lo  arrest  judgments  uikw  matters  not 
appearing  upon  the  face  of  the  record,  but  are  to  ju^e  upon  the  record  itself,  r  g-jg  j 
that  their  successors  may  know  the  grounds  of  their  judgment.  An  nudila 
querela,  it  waa  agreed,  would  be  a  proper  method,  and  the  most  unexcention- 
abltt  one,  and  was  the  old  legal  remedy;  hut  as  it  had  been  long  disused,  and 
weuld  be  expensive,  they  chose  to  do  it,  if  it  might  be  so  d*ne,  in  a  summary 
way,  as  being  more  easy  and  less  expensive .  At  length  they  were  ofopinioa 
that  it  might  be  done  by  a  special  rule,  particularizing  the  circumatanaes  of  the 
case,  and  upon  their  staying  the  execution  of  Sutton's  judgment  againrt  ' 
Bishop.  This  rule,  they  said,  would  be  a  record  of  the  court,  and  the  special 
reasons  of  making  it  would  appear  in  it,  and  be  upon  record.  For  the  present 
they  discharged  a  rule  at  this  time  subsisting,  "  for  etsying  the  entermg  up 
the  judgments  in  the  respective  cross  causes;"  but  Ihey  made  a  rule,  "  that 
■U  proceedings  upon  both  these  judgments  should  be  stayed  till  further  order." 
And  they  proposed  to  make,  afterwards,  a  special  rule  to  the  effect  that  has 
been  above  mentioned. 

5.  PifOH  T.  CoRGBNVBif.  M.  T.  1770.  C.  P.  3  Wils.  35. 
In  an  action  of  debt  to  recover  certain  penaltiea  against  the  defendant,  upoo 
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'V  r^T*  tbe  flat.  3  Geo.  3.  c.  24.  Tot  cornipiitig  tuid  ptoctuing  certain  penona  (vaini 
■  derendBDt^gj,^  their  votes  JR  the  election  ormembBrli  lor  tbe  borousb  of  Mitchell,  » 
con\ictp^    "*'  counlj'  of  Cornwall,  the  defeiidBnt  plendcd  nil  debet,     'fhe  cauM  wu  th- 
«n  ih*  Uri  ed,  and  a  verdict  found  for  the  plaimilf.     It  was  aftertvprds  moved,  oU  the  b4- 
hery  act,     half  of  (he  defendant,  that  judgiDcnl  upon  the  poatea  might  be  stejed,  uptmafi' 
Ihe  Court     davits  that  the  defendant  did,   u-ilhin  the   apace  of   13  months   next   aAer  tbe 
refiuBdio    said  ejection  (hy  malting  an  affidavit,)  discover  one  Carey,  who  had  oifended 
en  th*  '     sg^ms'  '''^  ^eid  act,  by  receiving  and  taking  money  at  the  said  election;  who 
■raand  df   was  convicted  in  an  action  at  the  suit  of  one  Luka  (as  appears  by  the  pot&a 
Si*  haiiBc  and  judgment  thereon  now  in  court,)  upon  the  single  tetiiiinoDy  of  the  now  de- 
cvnTicied    fendant,  Curgenven,  who  made  the  discovery,  and  swore  he  saw  the  bribe  gtv- 
•Dotber  by  en  to,  and  received,  by,  Carey,  to  give  hia  vote  at  the  said  election.     On  show 
dueii.*        '"K  cause  against  the  rule,  it  was  contended,  that  the  Court  ought  not  to  ittiw- 
fere  to  determine  this  matter  upon  a  motion,  but  leave  Curgenven  to  his  rem- 
edy, if  he  had  any,  by  an  atiJila  qtierela;  and  il  was  further  inr^bted,  that  iw 
ought  to  have  pleaded  the  statute,  and  the  matter  of  hia  discharKe  speciaUy, 
that  the  plaintiff  might  have  replied  to  it.     Per  Cvr.     We  sre  all  of  opinifii, 
that  (hta  is  not  a  case  wherein  wo  oug-ht  to  interfere  at  all  upon  a  motion.     If 
the  defendant  has  the  law  on  his  side,  he  may  take  Iiis  remedy  ia  sdme  other 
way,  as  he  shall  be  advised. — Rule  discharged. 

4.  CuBGENVBN  v.  CuMiNG.  M.  T.  J770.  K.  B.  4  Burr.  2504. 
Ani^ii  In  on  action  of  debt  brought  upon  the  atatute  of  2  Geo.  c.  S4.  against  brHw- 

Mtan  ■       >7  Bt  elections,  a  verdict  was  found  for  the  plainti.T,  subject  to  the  opinion  of  tbe 
pUiatiff      Court  upon  the  following  case.     The  defendant  proved  a  copy  ofajodgnient 
^^^^ '^  in  the  Court  of  C.  P.  between  Cuming  and  one  Sibley,  by  which  judgment  U 
ilucovarer,  appeared,  that  Cuming  had  nbtained  a  judgment   against  Sibley  for  lOOU. 
.ihoBgh  ha'  upon  the   said  etatute  of  3   Geo.   2.  c.   34.  against  bribery  at  electioiM. 
i*  uai  mid*  The  question    was,  whether  the  defendant,    Cuming,  is  a  discoverer    ia 
by  tho  «i  demnified  under  the   act  of  2  Geo.   2.  ao  as  to  be  discharged  from  the  pen- 
[  ^^^  ]  allies  and  disabllitiea  incurred  by  the  otTences  mentioned  in  the  declaratioD  ia 
■hia  cause.     Per  Cur.     The  Court  have  not  said,  nor  would  say,  that  a  plain- 
tiff cannot  be  the  discoverer';  but  the  act  of  parliament  doea  not  make  dim  so, 
or  consider  him  as  the  discoverer.     Here  is  no  evidence  that  the  plsintiffwes 
the  discoverer^  and  another  person  must  have  been  the  witness,  for  the  plain- 
tiff could  not  be  the  witness  himself     It  is  not  to  be  presumed,  withoitt  any 
evidence  at  all  of  it,  that  the  plaiDtifTin  the  action  was  the  diacoTerer;  tbera- 
fore  the  case  is  not  completely  staled.     There  ought  to  he  a  new  trial. 
(6)  Fleadingii». 
I.  Declaralvm. 
.     1.  CooMER  V.  Pitt.  M.  T.   1164.  K.  B,  5  Burr-  1586:  S.  C.  I  Blac.  Rep. 

3.  ii  ii  Ml  ^'"  ^"3 '"'  action  on  the  2  Geo.  3.  c.  34.  for  bribery,  by  corrupting  three 
DMMwar^  votes  at  the  Ilcliester  election.  Afler  verdict  for  the  plaintiff,  with  15001. 
ta  «uu  IB  damages,  it  was  now  moved,  that  the  verdict  might  be  entered  up  for  tbe  de> 
t^ ''•^'■/^feudant;  on  three  grounds;  lat,  that  the  plaintiff  had  given  no  evidence  to 
Ij^jj^'  show  that  the  peruuna  bribed,  or  attempted  to  be  bribed,  had  a  right  to  vote  it 
votafor  the  time  of  the  offence  being  committed;  Sdly,  that  it  did  not  appear,  by  any 
wban  tha  evidence  given,  that  Lord  E.  who  was  charged  to  be  a  eandidate,  and  for 
bribewM  whom  these  persons  were  to  give  their  voles,  was  then  declared  acandidate- 
aeeapiad.or  and,  Sdly,  the  chaise  was  for  bribing,  or  atlcmpting  to  bribe  them  to  vote  fi>r 
tbM  tboM  L  the  Earl  of  E.  by  name,  whereas  the  evidence  went  no  further  than  to  prove 
wera*c«»di  "■"' ""^  bribe  was  given,  or  offered,  to  induce  them  to  vote  for  L.  and  hia  friend, 
daiaa,  or  generally,  and  without  naming  either  Lord  E.  or  any  other  friend  in  particu- 
tbai  iha  far;  so  that  there  was  variance  bt-tween  the  charge  in  the  declaration  and  the 
votan  bad  evidence  brought  in  proof  of  it;  and  the  evidence  was  nol  aufficienl  to  support 
"'if'"'*  the  charge.  Per  Cw.  In  penal  actions  the  material  fact  must  he  charged; 
*"   '  and,  in  fact,  must  he  proved  in  sucb  a  mauner,  that  oil  those  consequencea 

will  Ibllow  a  verdict  which  ought  to  attend  it;  but  aggravations,  and  all  cir- 
cumstances that  do  nol  vary  the  oSiencc,  are  out  of  (be  case,  aa  to  the  oecea- 
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■ity  ofprovmg  theiB.  A  man  wbo  has  given  money  to  another  for  his  vote 
■hall  uot  be  admilled  to  My  that  anj  olher  permn  had  no  right  to  vole.  Here, 
however,  it  appears,  that  rhis  person  had  a  right  to  vote,  and  did  vole.  As  to 
the  second  objection,  candidate  is  a  vB^ue  term;  no  certain  idea  ia  fixed  hy 
lav  to  it;  hut  L.  was  certainly  a  candidate;  and  this  vas  a  bribe  to  induce  the 
roter  to  vote  for  him  and  his  friend;  and,  as  to  the  third,  it  is  aauntenahle  as 
the  two  former.  The  bribing  to  vote  for  one,  or  both,  or  either  of  these  per- 
sons, ia  criminal  within  the  set,  and  if  proved,  is  sufficient;  and  here  it  was  [  ''^^  ] 
proved  that  the  bribe  was  given  to  vote  fur  L. — Rule  discharged.  ^"^  <f*^^ 

2.  Kino  v.  Pifpett.  E.  T.  1186.  K'  B.  1  T.  R.  235.  d.<:l>r.ti..B 

Debt  lor  two  penalties  of  5001.  each,  upon  3  Geo.  3.  for  preventing  bribery  eji^"!]^ 
at  elections  of  members  of  parliament.     The  dectariuion  recited  the  writ  to  precept 
the  aheriS*  for  the  election,  and  his  precept  to  the  portreeve  of  the  borough,  laiii  li;  tlia 
which  concluded  in  these  words,  "  and  if  the  said  election,"  &c.     The  pre-  "herifT  to 
«epl,  when  produced,  had  not  the  word  "if;"  and  Eyre,   B.  who  tried  the''"P'"* 
eanae,  being  of  opinion  that  there  was  a  variance,  and  that  the  writ  did  ti°' t^ro*  ^h  *it 
support  the  declaration,  nonsuited  the  plaintiff.      But  on  motion  to  set  it  aside,  j,  noi'fitUl. 
tke  Court  were  of  opinion  that  the  word  "  if"  was  nonsenaical  where  it  was  UDlesi  ihe 
introduced,  and  should  be  rejected  as  surplusar;e,  since  it  did  not  vary  the  mom  a 
Mnse  of  the  sentence;  and  ao  the  declaration  did  not  purport  to  set  out  a  ie-  i|>B>'*by  va 
«»r,  the  variance  might  be  rejected  ns  surpluinge,  it  not  being  necessary  to  ^-honah  ii 
aet  out  the  precept  at  aU .  ,Mm7tbs 

8.  CuMino  V.  SiBLKT.  £.  T.  1769.  C.  P.  Cited  io  Kino  v.  Piffbtt.  1  T.    precept 

R.  239.  nesd  not 

The  declaration  stated  the  precept  to  have  been  directed  to  the  innjfor  only;^^  "^  "■!■ 
but  when  produced,  it  appeared  to  have  been  directed  to  the  mayor  and  6iir- 
eutea.     Oa  an  objection  being  taken,  it  wnn  reserved  for  the  opinion  of  the    °     t    ut 
Court,  whether  the  precept  produced  as  evidence  supported  the '  declaration;  j^_  j,  ^^ 
and  Ihe  Court  was  of  opinion  that  it  did;  for  if  it  were  the  same  in  substance  (ubiiince 
with  that  set  forth  in  the  declaration,  it  would  be  sufficient;  the  variance,  to  be  will  snffic*. 
material,  must  be  a  variooce  of  the  sense  of  something  material. 
4.   SOLSTOX  V.  Norton;  M.  T.  1761.  K.  B.  3  Burr.  1235;  S.  C.  I  F,lack.3l7.S->  udeeU 

In  this  case,  the  declaration  contained  five  counts;  and  there  was  a  verdict  f^'"""  '=''■' 
for  the  pJaintifT,  which  he  took  on  that  which  slated  "  that  the  defendant  Cor-§|°^^  ^'^ 
mpted  one  M.  to  vote  for  V.  by  giving  him  51.  5a."     The  evidence  was,  that^^.  ismp 
the  defendant  did  give  M.  5/.  fis,  to  vole  for  V,  and  B. ;  and  that  M.  gave  him  pon«d  hj 
a  note  for  that  sum;  but  the  defendant  gave  him  a  counter  note,  obliging  him-  praortbni 
self  to  give  up  M.'s  note,  when  the  condition  was  perfurmcd.     It  was  object-  "  "".  ^  " 
ed  that  the  plaintiS'  could  not  have  judgment  on  that  count,  on  which  be  had  (a"^''w^ich 
only  taken  his  verdict;  that  the  act  of  parliament  says,  thnt  if  tiny  one  shall  QQ,ggQ,^j 
take  any  money  or  other  reward  by  way  of  gifl,  loan,  or  other  device,  he  shall  to  ■  gift, 
forfeit,^.;  in  order,  therefore,  to  entitle  Ihe  plaintiil' to  recover  on  this  count,    [  618  J 
fae  must  prove  that  the  money  was  given  to  M.  as  a  gift,  whereas  the  evidence 
proved  that  it  was  a  loan,  and  not  a  gifl,  and  for  which  M  gave  his  note  as  a 
security.     Put  tbe  Court  said,  the  >!vi(lence  did  support  the  count, /oi-  ikia  ia 
a  gift.     The  note  and  all  the  rest  is  a  mere  evasion,  colour,  and  device,  to 
evade  the  law. 

5.  Davt  v.  Bvher.  M.  T.  1770.  K.  B.  4  Burr.  2471.  Bat  >  dnda 

In  an  action  upon  the  statute  of^  Geo.  2.  c.  24.  s.  7.  for  preventing  bribe- '"'""""'"'' 
ry,  &i:.  upon  nil  debet  being  pleaded,  a  verdict  was  found  for  the  pluinliiT.  A  fhg^j^r'nd 
motion  was  nlade  in  arrest  of  judgment,  on  an  objection  that  the  charge  was  ,„t  i]^  „ 
too  loose  and  general ;  i'.  being  only  "  that  the  defendant  did  receive  a  gill  or  eeiva  o  gifl 
reward,"  without  specifying  what  he  received  or  took  as  a  reward,  whether '"■'■■«'"■''> 
money,  or  what  particular  species  of  reward.  .       wiihontspB 

Per  Cur.  This  declaration  is  bad;  aud  being  upon  a  criTiinal  charge,  ''™h '"'.,- 
ooi^ht  to  have  been  laid  with  sufTicient  certainty,  so  ss  to  be  plAdable  in  bar  „q(  |,^  ^^ 
of  another  action.     Criminal  charges  must  be  laid  with  certainty;  and  if  thoy  tuined. 

*  The  avemiaat  af  dalaagetis  annaccsur;,  siaee  no  dimiigs*  are   rocoTerublo   for  the 
d^tsnlioaof  lbe<t*bt  ia  an  aclloa  foipewltiM;  CaniDg  v.  9ilildy,  4  Burr.  S4S9.  post, 66ff. 
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mi«  not,  eiceptioD  msf  betaken  io  arrest  of  jn^nMnt  alter  «T«rdict.  IW 
being  aJFlcr  m.  rerdict  makes  do  diSerence,  it  m  not  loo  late.  JuAgmteai  ap- 
rcsted. 

9d.  Pita: 
SiBLT  T.  CcMiKo.  M.  T.  1769.  K.  Bl  4  Borr.  24G4. 
w^icii^n      To  an  action  of  debt  on  the  «  Geo.  2.  c.  S4.  for  prerentinK  bribery,  the  d^ 
brbribeij.  Pendant  pleaded  mi  df:bH.     On  the  trial,  a  v«dict  waa  found  lor  the  plaintifi*, 

•n  ihe  z    '  subject  to  tfae  opinioD  of  the  Court  on  the  foUowing  case.  The  defeir' — * 

G«o.  S.  an   ed  a  cnpj  of  a  jndgmeot   in  the  C.  P.   of  a  caose  between  ooe  P 


alfendar  du  one  Siblej,  bj  which  it  appeared  that  the  defendant  was  convicted  fivrbribinc 
b'^b^T^  *  ^-  ^-  ""'^  ^-  ^-     ^  ^'  S"*^  evidence  that  he  was  a  witneaa  for  the  plaiolU' 
lOBT  int   ^  '''^  cause  of  Cuming  and  Siblej,  and  proved  at  the  trial  that  Sibley  gave 
on  ibM  d*  3i.  3i.  for  hisyote,-  and  further  gave  eridence  in  t&tt  eai(M,lhti  Cnmii^'saar- 
fance  ander  vant  came  to  him  on,  Su;.  and  desired  him  to  come  to  his  master's  hooae;  that 
tba  pin  of  before  that  lime  he  had  made  no  discovery  of  the  bribefy.     That  one  P.,  >■ 
fUldebel.    Bttamey,  examined  him  about  it,  and  he  made  an  affidavit  of  the  aaid^bnttery; 
but  he  did  not  then  see  CumiDg.     P.,  the  attorney,  stated  that  he  was  ■  conk- 
missioner  for  tailing  affidavits  both  in  the  C.  P.  and  K.  B. ;  that  on,  Clc.    ba 
received  a  letter  from  Cnming  desiring  him  to  come  to"  bis  bouse,  and  be  iriatf 
accordingly;  that  Cuming  then  desired  him  lo  state  the  affidavits  of  severml 
persons,  amoag  others,  R.  B.  and  J.  C.  wilb  regard  to  the  bribery  mooey  dis- 
tributed by  Sibley  to  the  voters  at  T.,  at  the  last  election;  that  he  according 
ly  took  the  affidavits,  for  the  pnrpose,  as  he  believed,  of  nettling  the  declara- 
tion in  the  said  cause  of  Cuming  r.  Sibley.     The  qveslion  was,  wbetfaar 
Cuming  was  a  discoverer  onder  the  S  Geo.  S.  c.  34.  a.  8.  ao  as  to  be  dischar^ 
ed  Irom  the  penalties  and  disabilities  incurred  by  the  oflencea  mentioned  is  tba 
'declaration  in  this  causa.      On  behalf  of  the  plaintiff,  it  waa  objected,  lit, 
(hat  thiH  matter  ought  not  to  have  been  admitted  to  be  given  in  evidence; 
it  ought  to  have  been  pleaded;  aod  2d,  tbat  the  deiendaitt  tvas  not  a  dia- 
coverer.     Per  Car.     As  to  the  first  point,  w«  give  no  deteiminale  opinioa; 
r  RTQ   I  ^^  ^^  think  that  this  was  not  matter  of  substance  neceaaary  to  be  spocial- 
1-  -I  ly  pleaded.     It  seems  to  be  rather  matter  of  indnceroent;  aod  where  it  is 

matter  of  inducement,  it  may  be  given  in  evidence  upon  tfae  general  isaue, 
though  not  where  it  is  matter  of  substance.  Now,  this  seems  to  he  to  na 
more  of  the  nature  of  inducement;  and  we  think  the  defendant  is  no  oIh 
ject  of  this  law.  A  protnso  in  the  tame  act  of  pariiamMit,  and  the  matter 
provided  in  it,  may  be  giveD  in  evidence  on  the  general  issue.  Here  ia 
m  proviso  in  the  act  3.  Geo.  3.  which  in  effect  says,  that  a  peraoo  who  has 
been  a  discoverer,  shall  not  be  an  object  of  thia  law.  The  defendant  kaa 
pleaded  m'/  debtf.  The  judgment  will  relate  back  to  the  time  oT  the  diaoo- 
very.  The  defendant  maintains  (he  issue  by  diowing  that  he  doeapot  owe 
the  money.  We  think  that  the  discoverer  is  not  an  object  of  this  act.  A» 
to  the  second  point,  we  are  of  opinion  that  the  defendant  ken  cannot  be 
considered  as'the  discoverer,  he'  haa  indeed  shown  that  he  waa  not,  bnt  tbat 
R.  B.  was,  for  he  could  not  have  known  what  was  the  fact,  wnleai  R.  B.  had 
discovered  it— Pottta  to  the  plaintiff. 

(c)  Rvidaiee. 
1.  Riga  v.  Curoewven.  H.  T.  1769.  C.  P.  2  Wib.  396. 


Id  an  actios 

for  biilrary.     This  waa  an  action  upon  the  statute  against  bribery;  there  was  verdiel  for 

it  ii  not  ne  the  plaintiff,  lobject  to  the  opinion  of  the  Court,  upon  an  objectioa  taken  by 

ceMarj  to   the  defendant  that  the  averment  or  al|egatioii  ia  the  declaration  "  that  the 

pfove  that  person  corrupted  hacl  a  right  to  vote, ''had  not  been  substantiated  by  the  evt- 

fcHbed'h^  dence.     Per  Cur.  We  are  of  opinion  that  it  is  not  necesaaiy  in  this  case  to 

arigbiio     allege  in  the  declaration,  or  to  prove,  that  the  parlies  bribed  bed  a  right  lo 

•Ota.  vote;  that  the  giving  money  to  a  man  fm'  hia  vote,  and  the  standins  by  the 

preaiding  offber  at  the  election,  and  giving  his  Tote,  which  is  received  and  nel 

objected  to,  or  controverted,  is  conclusive  evidence  against  (he  defendant, 

and  tbat,  aa  agunat  him,  it  ia  the  moat  dectaive  and  best  evidence  thai  caD  be; 

■  Bm  uta,  MoL  8.  oftfae  2  Geo.  t.  c  14. 
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A*  can  of  CombIm  t.  Pitt,  amte,  p.  676,  goront  Ihis'cue.  Aa  to  the  point 
mentioited  of  crimianl  converaation;  to  be  sure,  if  a  defendant  a»j  in  jest,  or 
in  kooe  rambling  talk,  that  he  had  lain  with  tha  plaialiff^e  wife,  that  would  not 
fce  suficient  alone  to  convict  him  in  that  action ;  but  if  it  were  proved  that  the 
defendant  had  e^rioualy  or  scJemnlx  recognised  that  he  knew  the  woman  he 
had  lain  with  was  the  plaintiffs  wire,  we  think  it  would  be  evidence  proper  to 
be  left  to  a  jury,  without  prorii^  tha  marriage.  We  think  that  the  proof  that 
these  two  persoiw  voted  at  the  election,  ana  their  voles  not  then  disputed,  or 
controverted,  is  evidence  of  their  having  a  right  to  vote,  proper  to  be  left  to 
ajnry;  although  it  be  not  conclusive  evidence  of  their  right  to  vtde. — Judg- 
ment Ihr  the  plaintifi*. 

2.  Gaayv.  Skitbtbs.  H.  T.  1769.  K.  B.  4  Burr.  2275. 
Thia  was  an  action  for  bribery;  the  declaration  slated  the  writ  for  the  elec-  [be'ilJlJf  of 
tkm,  and  the  delivery  of  it  to  the  sheriff;  and  that  the  sheriff,  by  virtue  of  it,  deliieriag 
made  a  precept  to  the  mayor  of  ColchOBter,  who  was  the  returning  officer  of  [  680  ] 
tha  borough,  and  delivered  it  to  him;  and  that  the  mayor  indorsed  the  day  of  ibe  pricept 
his  receipt  thereof  in  hts  presence ;  and  forthwith  caused  public  notice  to  be  >"  >^  " 
giren  of  the  time  and  place  of  eleclitm;  and  proceeded  (o  election  thereupon  ^"''<^  "^ 
within  four  daya  after  hia  receipt  of  the  precept,  &e.     On  the  prcce|d  being  ej'iQ^n'^c 
produced,  it  appeared,  that  it  was  delivered  lo  the  mayor,  in  the  presence  of  tion  ■■■iiut 
two  aubscribing  witneasea,  who  attested  such  delivery  of  it  to  him;  hut  thiB>  third  p«r 
proof  irsa  not  <^red  to  he  made  by  either  of  tbemselvea,  but  by  a  third  per-'oo  fo'  brL 
aon.     The  objection  to  thia  evidence  was  "  that  the  proof  oflered,  of  his  de- ''^'l' .?' "* 
Kvery  of  the  precept  to  the  mayor,  wae  not  by  the  evidence  of  either  of  ihe  •'•""*°- 
two  •ubacribing  witnemeg,  but  by  another  peraon."     And  upon  thia  objection 
Ibe  plaintiff  was  nouBuited.     Anerwards,  on  motion  for  a  new  trial,  the  Court 
took  time  lo  advise.  Lord  Mansfield,  C.  J.  observing  that  the  atieetution  of 
the  witnesses  related  to  the  time  of  the  precepts  being  delivered  to  the  return- 
ing officer,  and  that  it  was  unnecesaary  to  prove  the  time  of  such  delivery  in 
Ihe  case  before  the  Court.    He  afterwards  delivered  the  opinion  of  the  Court. 
Hie  loiter  part  of  Mr.  Justice  Bathurst's  report,  before  whom  the  cause  waa 
tried,  was,  "  that  asneither  of  the  persons  who  attested  the  indorsement  of  the 
day  the  mayor  received  it  was  called,  he  ihought  there  should  be  s  nonaail 
against  the  plaintiff,"     Upon  thia,  the  counael  acquiesced,  and  proceeded  no 
farther.     The  question  was,  '*  whether  the  delivery  of  the  precept  to  the  mayor         , 
was  necesiary  to  be  authenticated  by  the  witneasea  who  had  subscribed  their 
names  in  attestation  of  such  delivery  ?"     We  all  think,  that  if  it  had  been  th» 
case  of  the  mayor  himself,  such  an  attestation  of  the  time  of  the  delivery  of 
Ihe  precept  to  him,  and  of  his  indorung  it  in  the  presence  of  the  person  who 
delivered  it  to  him,  might  be  material-  and  the  rule,  "  of  the  inatrumentarwit- 
neases  being  the  proper  witnesses  to  prove  a  fact  which  they  have  attested  (aa 
being  the  best  and  properest))"  i^oy  hold,  as  far  as  relates  to  the  defence  of  the 
mayor  himself,  in  case  of  hia  being  put  to  justify  hia  own  conduct.     But  the- 
present  case  is  not  the  case  of  the  mayor  himself;  it  is  on  a  collateral  ques- 
tion, and  concerns  a  third  person,  to  whom  (he  indorsement  made  by  the  mayor 
is  immalerial.     The  clause  in  the  set  of  7  ^  8  W.  3.  c.  2S.  which  was  passed, 
inUr  aiia,  for  preventing  irregular  proceedings  of  sheriffs  and  olber  officera  at 
elections,  indicia  a  penally  on  the  mayot'a  omitting  to  indorse  the  day  of  re- 
ceiving the  precept;  and  it  is  material  (o  bira.     But  this  third  person  cannot 
know  when  it  was  indorsed,  how  it  was  indorsed,  or  when  it  was  allested. 
Therefore  this  difficulty  of  proving  theae  circumstances  ought  not  to  be  laid 
on  a  third  person.     A  proof  of  the  corporation's  right  to  choose  members; 
and  of  the  precept's  Lssuinw,  as  declared  upo»;  and  of  the  delivery  of  it  to 
the  returning  officer;  and  of  the  going  lo  an  election  thereupon;  might  he 
enough  for  Ihe  plaintiff  in  this  action  to  mBke;  and  it  does  not  appear  that  he 
would  have  been  deficient  in  making  all  proper  proof     But  all  further  proof 
that  he  could  hare  made,  was  atopped  by  this  opinion  of  the  judge,  holding 
Ihe  necesMty  of  proving  this  delivery  of  the  precept  lo  the  mayor,  by  the  in- 
strumental witnesses  who  attested  the  delivery,  or  by  one  of  thiem;  therefbcft 
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fbre  we  Ate  tf  Opinion  that  the  oonatiit  was  incorrect,  and  tbere  ovgbt  to  be  a 
new  trial. 
[  681  ]  3.  McAt.  V.  RoBWSov.  M.  T.  1745.  C.  P.  Willes.  422.  . 

Tha  oHgia  This  was  a  special  case  reserved  at  the  trial  on  a  point  or  evidence.  On 
■lI  precepi  behalf  oflhe  plaintiff  the  under-sheriff  produced  ihe  precapt  itself  mentioned 
■WLff  10  '"  ''"'  declaration,  under  the  sherriff's  official  seal,  signed  nnd  returned  by  the 
ibe  ntaia  niayor  to  the  shorill'.  together  with  the  indenture,  which  indenture,  without  the 
iDg  oilicer  precept,  was  relumed  witb  the  writ  by  the  sheriff,  the  under-sheriff  jsronRg 
ofa  btt  the  practice  there  to  be  not  to  return  the  precept,  along  with  the  indantore. 
ropsh,  to  It  „gg  objected,  on  Iho  part  of  the  defendant,  that  the  precept,  together  with 
proceed  (0  the  indenture,  ought  to  have  been  returned,  and  filed  in  Chancery,  and  that 
ia  idmiMi  '  ■  *^°Py  of  the  precepi  on  record  ought  to  have  been  produced. 
bis  in  eii  But  the  Court  said,  it  was  not  laid  in  the  declaration  that  (he  precept  was  re- 
dsaoa  to  turned,  but  only  that  such  precept  issued;  and  therefore  thoy  wera  of  opinion 
provB  tha  iiiat  the  evidence  produced  was  sufiicieat,  and  that  there  was  no  occaaioa  to 
■Uegaiian  g^^  [i  ^^g  returned;  and  likewise  that  the  original  was  bettar  evidence  than 
ratios  Ihsi  *''*  copy. — Poalea  to  the  plaintiff, 

■Dchi  pra  4.  Dickson  v.  Fishbh.  M.  T.  1769.  K.  B.  4  Burr.  2267;  S.  C.  1  Blac.  664. 

capi  iMuid,      In  an  action  for  bribery  at  the  election  for  Colchester,  there  was  a  verdict 

A^c-  for  the  plaintiff  on  this  special  case.     The  precept  had  been  directed  to  tha 

mayor  and  commonslty  of  Colchester;  but  the  words  [and  commonaltyj  were 

Parol  ati     gtruck  through  with  a  pen,  nod  the  plaintiff  gave  it  (that  is  the  precept)  in  evi- 

"°"^'^j    dence  disconnected,  aud|seperale  from  the  writ  and  indenture  of  return;  though 

milled  (0     >t  was  originally  annexed  to,  and  returned  with,  the  writ  and  indenture  to  the 

viiiita  tha    sheriff,  but  not  filed  with  the  same  in  the  Crown-ofiice;  tbe  defendant  offered 

precept,      but  Was  not  permitted,  to  give  parol  evidence  to  prove  that  the  words  [and 

thoDj^ti  iL  u  commonalty]  were  tn  the  precepi,  and  not  obliterated  when  ^e  aome  was  de- 

■dmuaibia   Hygfed  (q  (be  mayor,  and  returned  by  him.     The  questions  slated  for  the  o[b- 

ruthi.  nions  of  (he  Court  were,  1st,  whether  the  instrument  above  stated,  and  giveik 

in  evidence,  proved  (he  declaration;  viz.  that  the  precept  issued,  directed  t<* 

the  mayor  of  Colchester;  2dly,  whether  tbe  above  parol  evidence  ought  to 

have  been  admitted  for  the  defenduut. 

Per  Cur.  These  precept  ought  to  be  directed  to  the  returning  officer;  the 
plaintifl' searches  the  offices,  and  finds  it,  with  this  alteration,  or  correction; 
these  words  were  put  in  by  mistake;  they  are,  therefore,  slrnck  out;  (hey 
would  be  surplusage  if  they  stood  there;  it  is  the  same  as  if  they  had  never 
been  in;  being  found  in  the  proper  ofSce  thus  obliterated,  it  shall  be  intended 
to  have  been  always  right,  and  therefore  proved  tbe  declaration;  as  to  (he  se- 
cond point,  we  held  that  parol  evidence  ought  not  to  be  admitted  to  vitiate  tbe 
record,  and  prove  it  to  have  been  admitted  in  order  to  prove  it  rigtX.— Poi{«a 
10  the  plaintiif. 
r  532  1  6.  Mbah  v.  Robimson.  M.  T.  1743.  C.  P.  Willes.  42*. 

A  copr  of  ^  motion  for  a  new  trial  in  action  for  bribery,  it  was  objected,  that  tbe 
tlia  poll  la  judge  who  tried  the  can^e  permitted  a  copy  of  the  poll  to  be  given  in  evidence, 
fcen  II  an  though  the  mayor  had  the  original  there,  who  was  served  with  a  subpcena  d#- 
aleciion,  ei  ag  Uctm,  and  was  ready  to  have  prodaced  the  poll. 

■naiaed  g^^  f^^.    ly^^^      ^^  eiven  in   evidence  was   properly  received;  for  that, 

wiia  Iha  o         ..      '^    ■        J  L     ,1.'        *        -.       ■   i_.   .  - 1*^     J      '  ■   ■      1    a  f . 

riginal,  snd  "*  "  ^'^  Signed  by  the  mayor,  it  might  be  considered  as  an  original;  2  Stra. 
■igoed'by  104S;  or,  if  it  were  only  an  examined  copy,  it  was  admissible  in  evidence  an 
tharaiurn  Bui:h,  on  the  same  ground  as  copies  of  booka  of  a  public  nature,  and  that  per- 
iiig  oiBcer,  »on's  evnn  parol  evidence  of  voting  was  admissible;  the  case  of  Rex.  v. 
IS  eodeocs  HugUes,  H.  T.  I  Geo.  2  K.  B.  M.  S.  in  which,  after  great  debate,  the  copy 
for  bribery  °'''')^  P^"  of  the  election  of  a  mayor  was  holdeft  to  be  good  evidence,  is  an  au- 
Aad  in  uacb  'liortty  in  bnr  favour. 

■a  action,  6.     Dover  v.  Maestaker.  M.  T.  (803.  K.  B.  N.  P.  S  Eap.  92, 

■n  uQiiainp  In  an  action  of  debt  for  bribery  at  an  election,  under  the  2  Gee.  2.  c.  24.  a. 
ad  paper,  7^  Lord  Kllenborough,  C.  J.  held,  that  an  unstamped  promissory  note  payable 
la'beau^  to  the  defenJail,  which  a  witness  said  he  bad  given  for  the  rc-payment  of  mo- 
missorr       ^^V  i^ceived  by  him,  as  a  voter,  from  the  defendant  (one  of  the  1      " '  ' 
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might  be  admitted  w  evidence  of  the  tranaaction,  t( 
ofihe  witaeu. 

7.   Hbwiro  v.  SairLBT.  T.  T.  1803.  K.  B.  4  East.  180.  dMeeoVuio 

The  derendant  ia  this  case  was  aued  upon  the  bribery  act  for  taking  a  bribe  bribery, 
for  hi*  vote  for  a  member  to  serve  in  parliament,  and  a  verdict  found  for  the 
plaintiif.     The  TerdicI  was  occasioned  bj  means  of  cvidetice  given  by   a  wit-ATardicte 
ness  of  the  defendant's  cot^ttnon  oi  it  to  the  wiiness.     Lawrence,  J  ,  before  gaiiui  ■ 
whom  the  cause  had  been  tried,  made  use  of  the  following  obserrations  upon  P*7?  '^ 
a  DMHicm  which  was  now  made  for  a  new  trial ;  When  this  OMtter  was  nnt  ^^^^  f^^ 
■Roved,  I  doubted  whether  I  gave  correct  directions  to  the  jury.     As  the  de>  briberT  at 
feodant  thought  proper  to  confess  that  he  was  bribed,  It  was  not  made  a  qnes-aa  electiun 
tion  to  the  jury  whether  he  spoke  what  was  true,  I  thinking  it  would  do  no  ImiDg 
miacbiefto  any  other  person,  nod  that,  if  the  defeudaot  chose  deliberately  to  ^""  "•" 
make  a  confession,  which  confession  was  fairly  given  in  evidence,  whether  ■',^Miad 
were  correctly  true  or  not,  at  least  that  he  would  have  no  reason  to  complain  con^uon 
and  thnt  do  othsrs  could  complain .     But  on  further  consideration  of  the  effect  of  the  vo 
of  such  confesuion  on  the  righli  of  others,  although  the  defendant  himself,  ler,  the 
against  whom  a  verdict  was  given,  could  have  no  right  to  complain  of  it,  I  do  *^°<>rt  tMoi 
not  think  that  that  was  the  correct  waj  of  viewing  (he  case,  because  great  dif-'^  i"!)! 
ficulties  may  be  thrown  in  the  way  of  persons  who  may  be  plaintiffs  against,j,„,,|j^™ 
the  wiioedB,  to  get  rid  oftbe  fraud,  if  it  be  such;  and  if  the  Court  have  rea-iema  evi    ' 
SOD  to  think  Ibis  ia  a  contrivance  of  the  witness  for  the  purpose  of  bringing  foi^  dence  of 
ward  that  which  is  no  bribe,  on  purpose  to  protect  himself,  the  Court  ought  to    f  683  ] 
remit  it  to  another  Jury  that  it  may  be  seen  whether  or  no  ibis  man  has  stated  '>/ib*'7  b* 
what  is  true,  or  whether  it  is  not  all  misrepreseulation  and  contrivance,  to  an-  "f°*  ""' 
Bwer  the  purpose  of  indemnity  and  protection  against  actions  that  may  be  "o  "raiiitw 
brought  against  him.  which       ' 

{(T)    Witntiut.  might  b* 

1.  Dover  v.  Mabstater.  M.  T.  1803.  K.  B.  N.  P.  6  Eap.  92.  coUhmis. 

This  was  an  action  against  a  candidate,  for  corruptly  bribing  one  J.   S.,  a  ^ 
voter  who  was  called  as  a  witness  to  prove  that  he  had  received  a  reward  for  (^•■■"[  *" 
his  vote.     No  objection  being  taken  to  his  competency,  Lord  Ellenborough  candidate 
C  J.  cautioned  not  to  say  any  thing  to  criminate  himself;  for  although  the  for  bribery, 
time  for  bringing  an  action  against  him  for  receiving  a  bribe  had  expired,  yet  the  voter, 
he  was  subject  to  a  criminal  prosecution. 

2,  Mgao  v.  RoBissoN.  M.  T.  1745.  C.  P.  Wilies.  422.  whoT""" 

In  an  action  for  bribery,  the  declaration   contained   a  count,  charging  the  g\,\a  T 
defendant  with  bribing  J.    B.,  by  his  agent  P.  W.     To  prove  the  bribery  bribg  to  a 
P.  W.  was  called     On  an  objection  to  his  competency,  the   Court  said,   lataotberMa 
that  two  years  had  elapsed  since  the  ofTeaces  were  committed;  and  therefore  f^Bi,  \a  a    ■ 
that  witness  could  not  be  prosecuted  under  the  act;  and  2d,  but   even  if  the'",'"?"*** 
offence  bad  been  recently  cQ-nimitted,  P.  W.  could  only  be  considered  as  an"     *"* 
accomplice,  and  as  such  a  competent  witness, 

3.  Edwards  V.  Evans.  E.  T.  IB03.K.  B.  SEast.  4dl. 
In  an  action  on  the  statute  5  Geo.  3.  c.  24.  far  bribery  at  an  election  for  mem-  ^'^  i'  <r*' 
bers  to  serve  in  parliament,  a  witness  who  hftd  been  eubpaned  to  prove  a  con-  V  '*?*  j™" 
versatioD  (hat  had  taken  place  between  the  defendant  and  the  other  witness  „1,",(j,^,' 
who  it  will  be  seen  was  called  upon  when  examined  on  the  voir  dirt,  was  re-  panoa  a 
jected  as  incompetent,  it  appearing  that  a  similar  action  was  pending  against  gaiaM 
him  for  bribery  at  the  same  election;  and  he  having  answered  to  the  question  "hon  an 
put  to  him,  whether,  in  case  the  defendant  was  convicted  upon  his  testimony,  ■'''<>™'>t>on 
and  the  action  against  himself  was  also  prosecuted   to   conviction,   he   sliou'd  ^^  j'  "^j 
avail  himself  ot  (he  indemnity  given  hini,  by  the  bribery  act,  as  the  first  di»-  iDv^iDd 
corerer,  that  be  should  certainly,  in  such  a  case,  avail  himself  of  all  legal  ad-  who  ac 
vantages  teprotect  himself    Another  witness  was  called,  who  proved   a  con- '<■■'>" led g 
versHtion  between  him  and  the  defendnnl,  in  which  (he  defendant   made   a   di-^'lj"'" 
rect  o.'^er  of  giving  him  his  vote  for  money.      The  defence  set  up  was,  that  (he  ^^^  '"''""* 
oTer  was  made  jocularly,  in  ridicule  of  an  individual,  which   it  appeared  was  convicted 
the  fact,  offerine  himself  as  a  candidate  ist  the  election  of  a  member  to  sit  io  br  hb  «vi 

Vol..  IV.  62 


■dovGooi^Ic 


mUBCRY.— JdiM  fir. 

leeUtin  of  a  plac«  to  whtd 
T'Vf.V^?  ^er,  witbont  paying  any  monej  lo  the  Totsn,  which   bv   bad  i 
*u  riRMM  uXaMMn  of  doing.     A  verdict  was  foond  Ibr  the  defendant.     A  rootion   wu 
[  684  }  '"*''  made  for  a  new  trial  mi  the  groood,  that  tbe  rixiie  wiineas  onghl  to  have 
itanea  ■■  •  been  examined,  notwitbatandiDg  tbe  pendencj  of  tbe  action  for  bribery  agaiitat 
vldoK*  fMhim,  for  that  no  inleresf  was  rested  in  bim  at  that  lime,  it   being  a   eon- 
bw^^f^^lingency  whether  that  action    wonid  be  peraerered   in,  and  whelherit  wooM 
*f*'B*™ be  proflecDted with  e&ect;  and  (iJl  conrictiou, the  witness  nmst  be  piewiiuMl 
"'"        to  be  innocent;  and  that  besidea,  it  was  conltary  to  the  policy  of  the  Bribery 
Act,  to  exclude  the  teslimooj'  of  either  of  ihe  parties  to  tbe   bribery;  for  in 
general,  theae   matters   passed  between   tbe  parties  tbemselves,  and  it  was 
meant  to  enbject  l hero  both  to  tbe  danger  and  penalty  of  such  act,  and' la  en- 
courage them  to  impeach  each  other  by  offering  an  indemnity  to  th^  firat  dia- 
coTerer.     Birt  tbe  court  here  intimating,  that  if  tbe  qnention  bad  tnmed  otere- 
ly  on  tbe  objection  to  the  aritness  im  tbe  point '  of  interest,  they   sbovld   have 
thought  it  material  enoogh  to  be  considered  more  fully,  open  a  rale  Ic  ibow 
erase,  obserred  Ibal  it  became  nnneceaaary  to  diacnaa  that,  for  tbe  defence 
had  proceeded  ahogetber  opoa  a  c<dtatcral  fact  to  (bat  which  ibe  rqncted  wit- 
nen  was  called  to  confirm;  nz.  the  eoBveraation  which  took  place  between    - 
tbe  odter  witness  and  defendaat,  which  was   admitted  by   defendant  to  have 
beeit  truly  staled;  and  they  therefore  refused  Ihe  rule,  although  it  was  urged 
that  It  was  impoaaible  to  calculate  what  eflect  tbe  evidence  of  another  wilneaa 
to  Ihe  same  conversation  might  have  had  on  the  jury,  or  what  other  circuni' 
Mances  might  have  come  out  on  bis  examination,  which  would  have  impressed 
thejnry  more  strongly  with  a  belief  (bat  the   converaalioa  was  seriondy   in* 
tended  by  the  defendant,  drawing  this   line  of   demarkation   between  the 
grounds  <hi  which  new  trials  are  in  general  granted,  on  accouni   of  the  rejee- 
V.  tion  of  a  witness  who  is  prepared  to  give  evidence  relative  to  |he  issue,  and  fha 

ease  before  them;  that  in  the  fonner  case  the  Coart  cannot  weigh  the  degree 
of  relevency,  or  say  what  efTei:!  any  fact  Ibat  is  relevant,  would  have  had  on 
the  imndsbf  the  jury;  but  that  in  the  latter,  the  defence  had  not  proceeded 
on  any  contradiction  of  what  had  paned  on  the  occasion  in  qneation,  SO  as 
to  render  lus  testimouy  material;  that  the  objection  merely  was,  tbat  what  was 
proved  by  one  witness  could  have  been  proved  by  two,  the  other  witneaa's  ac- 
count of  tbe  conversation  being  admhtod  to  be  exactly  conect,  and  it  not 
baving  been  even  so  much  as  suggested,  at  the  time,  (hat  the  evidence  of  the 
rejected  witness  went  further;  but  the  defendant  having  gone  to  the  jnry,  on 
s  defence  altc^elher  collateral  to  that  fact;  viz.  thai  what  was  sud  by  the 
defendant  was  In  joke,  and  by  way  of  ridicnling  the  prelenaions  of  a  stranger 
caAdidate,  who  professed  that  it  was  not  his  intention  to  oSer  money  for  votes. 
See  4  Burr.   2383.  and  1  Bl.  6G5. 

4.  Mewirdv.  Shiplet.  T.  T.  1803.  K.  B.  4  East.  180. 
Bat  it  «  1^'"  "'^  <■»  action  upon  the  statute  ^  Geo.  3.  c.  31.  (or  bribery  at  the  elec- 

■sw  elaar    tion  for  Durham,  and  was  tried  at  the  sitltngs  after  Easier  Term,  1803.  There 
that  ba  im;  was  a  verdict  fiir  the  plaintifT  for  one  penally.     The  bribery  was  charged  to 
'k^ir'*      '"^^  beea  committed  by  the  defeadanl  giviog  a  sum  of  money  to  one  Robin- 
satUail'riiat **"''**  P'^"'*  f"™**  t<**"  for  Richard  Wharton,  Esq.,  one  of  ihe  candidates 
■  psnoB      **"■  'hat  city.     The  verdict  was  found  on  the   evidence  of  Sir   Horry  Vane 
r^gg  1    Tenrpest,  who  was  himself  a  candidate,  and  against  whom  an  action  had  been 
bribad  ii  a  brought  for  bribery  at  the  same  election,  but  who  claimed  to  be  ihe  first  dis- 
Bood  wit    'eoverer,  which,  in  case  of  his  procuring  the  conviction  of  the   defendant   in 
a«"^        Ibis  action,  would  under  the  clause  in  that   statute,  have  defeated  Ihe   action 
Eribirt        *''"''  ^^P**"'"'S  agaifwl  himself.     Thia.  It  was  contended,  was  such  an  intereM 
^^'       as  I'endered  him  iocompeteot.     But  on  a  motion  for  a  new  trial  ootbisobjec- 
tion,  it  was  decided,  that  the   statute   having  enacted,  "  that  any  oFcnder 
egeiost  the  discovering  of  any  other  oHcnder,  who  was  convicted,  the  discov- 
erer ^ould, be  dischatged  from  any  penalty  incurred  by  him  within   the   act, 
and  for  which  he  bad  not  been   convicted,"  had  thereby  intended   to  maka 
such  discoverer  a  witness,  as   necessary  perhaps  lo   the  coavictiati;   m   that 
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him,  therefore Bs  a  witnets,  might  be  ther«bjr  to  render  the  statute  nugatory. 
Tha  court  therefore  held,  that  he  was  a  competent  witnea*. 
(e)  Cf  the  domafi^ei. 

CcMiNO  V.  SiBLET.  M.  T.  1770.  K.  B.  4  Burr.  2489, 
Ib  error  upon  a  judgment  iu  C.  B. ,  in  an  action  of  debt,  upon  the  bribery  ""•  i^""* 
«ct,  it  was  said,  that  a  verdict  had  been  given  for  the  plaintifi'  for  lOOOJ.,  and  f™  ".TLu 
I*,  damages  besides  coats.     Tiie  error  asaigned  wax,  that  the  plaintiff  is  not  f„,  ^^^^  j, 
VBtilled  to  daraagea;  no  daJnftgea  for  detention  of  the  debt  can  be  given  in  a  isBiion  of 
popular  action.     Per  Cwr.  There  are  no  damages  to  be  given  in  these  popu-  ib«  dabi  ia 
lar  actiona.     Wliere  the  plaintiff  beloir  brings  a  writ  of  error,  we  may  not  ■■■  "')^' 
only  rererse  what  is  wrong,  but  give  Judgment  for  what  is  right.     IVhere  the  "^  ""■"'T- 
detendaat  below  brings  a  writ  of  error,  we  only  reverse  such  wrong  part  oT^f  ^^  ^  ^^ 
the  judgment  as  he  complains  of.     Here  the  plaintiff  has  no  right  to  the  debt  tion  on  the 
till  after  convictisi;  therefore,  he  can  have  no  right  to  damages  for  the  deten- bribery  » at 
tion  ol  it;  and  as  the  costs  and  damages  are  incorporated,  the  judgment  must  *^  plimiiS' 
be  reversed  aa  to  both  damages  and  coats. — Judgment  reversed  both  aa  to  the  ^''  °'*'  P'? 
damages  and  costs,  sod  affirmed  as  to  the  debt.  sHbr  lii" 

(/)   *y"  »'<»?«"«■  proettilingt  ok  aceowd  of  teilM  detay*  ,„„  ,ft^ 

Pbtrib  v.  White.  II.  T.  1739.  K.  B.  3  T.  H.  5.  biae  jeia 

In  an  action  of  debt  under  the  statute  S  Geo.  S.  c.  34.  for  bribery,  it  apr  •d>  tbi* 
peered  that  the  oQence  was  committed  in  the  year  1780.     The  writ  waa  sued  "i"  ^"^^ 
oat  in  due  time,  and  the  declaralioQ  delivered  in  May,  1782.     In  the  Trinily  ^.^a,;  JL 
(«rm  of  that  year,  the  defendant  pleaded  the  general  issue,  and  the  ptaiotifl';      within 
^ve  aetioe  of  trial  for  the  following  summer  assixe*.     The  plaintiff  did  not    f  ggg  n 
proceed  to  trial,  nor  carry  down  any  record  to  those  assizes,  and  took  no  pro-  ifth  mo 
csediiigs  till  1T88,  when  he  gave  fresh  notice  of  trial  for  the  summer  assizes  tion, t  and 
«t  thatj>ear.     The  trial  then  took  place,  and  the  plaintiff  had  a  verdict  for 'f^'' ™ 
two  penalties.     In  the  next  term  the  defendant  applied  to  the  Conrt  to  atay  the  j^^^'^ 
proceedings,  and  obtained  a  rule  for  that  purpose,  on  the  ground  of  the  platDr  ,^,  coart* 
tiff  having  been  guilty  of  wilful  delay,  and  that,  therefore,  the  Court  would  wHi  ,taj 
■nterpoae  to  give  effect  to  the  act  (^  parliament,  which  prohibited  it.     OntheprocMd 
ahowing  caase,  it  was  resolved  by  the  Court,  Ist,  thai  by  not  taking  any  slepinp-t 
er  proceeding  in  the  cauw  for  six  years,  that  is,  from  178^  to  1788,  the  plain- ^'""°''°'' 
lifi  bad  been  guilty  of  wilful  delay;  9d,  that  the  defendant  did  not  come  too"^", 
)at<  in  his  appTicaliun  to  the  Court  after  a  verdict,  though  be  might  have  come  Withoat 
in  SB  earlier  stage  of  the  proceedings,  and  could  have  had  the  benefit  of  the  allowioi 
Court's  interference,  upon  motion;  3d,  that  having  shown  to  the  Court  what  plBiniiff  ib« 
(hey .held  to  be  wilful  delay,  they  were  bound,  by  the  words  of  the  statute,  ta  ™*  "''^ 
lake  notice  of  it,  not  as  a  matter  of  favour  to  the  defendant,  but  a>  a  matter  of       ' 
vight;  and  4th,  that  all  further  proceedings  should  be  stayed,  and  that  the  plaiiw 
lif  should  pay  the  costs  of  the  trial. 

II.  INDICTMENT  AND  INFORMATION  FOR. 
(A)  At  the  election  of  membbri  of  farlumbnt. 
1.  Bex  v.  Pitt.  T.  T.  1763.  K.  B.  1  Blac.  380;  S.  C.  3  Burr.  1335.        N(„wU1i 
The  defendants  were  convicted  on  an  information  at  common  law,  for  brt-iiandiM 
bery,  at  the  general  election  at  Ilchester.     Pitt  being  the  bribing  agent,  and  ifa«  2  G.  1. 
Mead,  the  voter,  bribed,  and  being  brought  up  thiit  terra  for  the  judgment  of  ■'  li"  >>»« 
the  Court,  a  doubt  was  started  from  the  bench  what  judEmcnt  the  Court  could  >'°''l°°i 

'  ■■      *  tbBtbribMj 

*  Whera  thora  haibcon  wiirnl  dsUj,  tbg  derendsnt  oannot  *rail  hlmaelf   of  it    at    tha  at  •leetiona 

trial;  bol  ba  mast  mora  thaCaart  to  alay  tha  proceedings;  (se  S  T.  R.  6.  ofmanilMni 

t  Whiob  provide*,  (hat  no  paraon  ahnll  ba  made  liabla  lo  any  panaltj,  Jm.  -aniaaa  pra-  ofpaclta 
aacniloa  be  eamnieneed  wilbio,  Ice,  sfler,  &.e,.  or  in  eiue  of  a  proaecntinn  (ho  a.-iine  be  car-  meni  Mill 
riwi  on  frilhool  uiil/ul  delay;"  lee  49  Gao.  3.  c.  US.     The  9  Gto'  2.  o.    38.  explaining  reoiiini  a 
ihia  provision,  only  applies  to  ihat  part  of  it  which  rehtei  to  commancing  (ha  RuiL,  daSnlng 
what  ahall  be  cainidered  a  cammencemenl,  and  doea  not  titka  away  tliu  privilege  roBarved 
._  ... . ,  ._.!._  , .  _,.l_  _        •      .  .  ™    (^    g 
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erimB  Bt      or  ought  to  give  upon  the  present  prcMiecution,  it  being  within  the  time  litnilei 
common      f^^  ^  prosecution  under  the  Htatute,  viz.  the  two  years  established  by  3  Geo. 
("  J '  j",,    2,  c,  -24.  "  which  inflicts  a  penalty  of  600/.  to  be  recorered  by  »n?  Gommod 
ture  noTBi    infornier,-  and  likewiae  enacts,  Ihnt  after  judgment  bad  against  the  defcndsnt^ 
maant  to      or  his  being  any  otherwise  lawfully  convicted  ot  bribery,  &c.  in  elections,  h« 
take  smay   abalt  for  ever  be  diaabled  to  vote  in  any  eleclion  to  paTHisment,  and  also  Itf 
tlwcom       hold  any  office  or  franchise  in  any  city,  borough,  tonTi  corporate,  or  cinqne 
Lm  w's'dd    P"."^"     ^"^  Mansfield,  O.  J.  delivered  the  resolution  of  the  Court;  he  pr»- 
r  68  7  1  ''''^^*^  '''^'  wherever  a  practice,  which  is  wrong  or  unren  son  able,  has  happen- 
■  peau!  Bc    ^  '**  have  been  introduced  for  want  of  a  sufficient-  advertence  to  the  codsa- 
ihn;  but      quence  of  it,  the  best  way  is  to  set  it  right  immediately  as  soon  as  the  incoo-' 
th?  Coort     venience  is  observed,  if  former  cases  be  not  affected  by  the  retrospect.     Eri- 
wiltootin    bery  at  elections  for  members  of  parliaraent  must  undoubtedly  have  been  • 
inT*"  *"'    <"'°'^  **  common  law,  and  consequently  punishable  by  indictment  or  iDfbnna- 
UmiiMil     ^''*''>  ^"^^  ^^^  statute  S  Geo.  3.  c,  34.  has  introduced  a  very  severe  penalty,  in 
ih«  limg  ti  order  to  enforce  tbe  laws  then  already  in  being,  and  becaase  they  had  not 
tailed  for     been  sufficient  to  prevent  the  evil.     It  is  true,  that  some  inforinalionB  at  con- 
oomnieiic     mon  law  have,  since  tbe  cammencetnent  of  this  act,  been  applied  for,  and 
■Df  the  pro  granted  within  the  two  years;  but  it  now  appears,  upon  looking  into  the  mat- 
Betio'n"^^  ler,  that  granting  such  information  at  the  suit  of  a  prosecutor,  subsequent  to 
•ipirod.       "'^  making  of  this  act  ol  parliament,  was  a  point  never  litigated  or  argued,  or 
Mirticularly  considered;  the  case  of  Spinoge,  in  the  borough  of  Abingdon,  B. 
T,  17  Geo.  3.  B.  ft.  very  likely  was  apprehended  lo  be  a  precedent  for  it; 
but  that  was  bribery  in  the  election  of  a  mayor,  an  olTence  for  which  there 
was  no  extraordinary  remedy  provided  by  stat.     In  such  informations  as  are 
carried  on  by  private  prosecutors,  tbe  costs  stand  upon  a  very  diflerent  footing 
from  the  costs  given  to  those  who  sue  upon  tbisslBlute;  this  act  gives  the  pw- 
son  who  recovers  the  penalty  full  costs  of  suit.     This  crime  certainly  still  re- 
mains a  crime  at  common  law;  the  legislature  never  meant  to  take  away  (h« 
common  law  crime,  but  to  add  a  penal  action.     This  appears  by  the  words, 
"  or  being  any  otherwise  lawfully  convicted  thereof;"  end  we  are  all  clear, 
that  it  still  remaina  a  crime  at  common  law.     And  the  present  coaviclion,  upon 
an  information  granted  bj  the  Court,  is  just  the  samtf  as  if  the  deffendanta  had 
been  convicted  upon  indictment.     Uut  this  case  has  raised  a  great  doabt  in. 
our  minds  upon  the  propriety  of  granting  informations  within  the  two  ye  ant. 
The  showing  cause  and  the  trial,  may  be  an  auxiliary  to  the  penal  action. 
After  a  conviction,  the   Court  is  under  great  difficulty  *' what  punishment  to 
inSicl;"  not  knowing  whether  the  penal  action  may  follow,  or  not.     As  at  pre- 
sent advised,  we  all  think,  that  in  general,  the  Court  never  ought  to  interpose 
by  information.     After  judgment  for  the  penally,  they  certainly  would  not  in- 
terpose to  grant  a  second  prosecution  in  an  eslraordinary  way  by  information. 
By  parity  of  reason,  it  ought  not  to  be  granted  while  the  person  is  liable  to 
such  judgment.     If  there  is  evidence  to  convict,  there  is  evidence  to  support 
the  action  of  a  common  informer.     There  may  possibly  be  particular  cases, 
founded  on  particular  reasons,  where  it  may  be  right  to  grani  informr.tions  be- 
fore the  limited  time  for  commencing  the  prosecution  is  expired;  but  the  pre- 
Knt  case  is  not  one  ot  them.     And  this  Court  now  considers  the  two  defend- 
ants as  remaining  still  liable  to  the  forfeiture  and  disabilities  directed  by  the 
act  of  3  Geo.  3.  as  the  time  limited  for  commencing  prosecutions  upon  it  in 
not  yet  expired;  and,  therefore,  in  adjusting  the  punishment  which  ought  st 
present  to  be  inflicted  upon  them,  they  do  not  consider  it  as  s  punishment  ade- 
quate to  their  oflence;  but  as  an  additional  punishment  over  and  above   the 
punishmenls  inflicted  by  the  act  of  parliament;  to  which  elalute  punishments 
they  slill  remain  liable. 

9.  Rex  v.  Heibox,  M.  T.  1763.  K.  B.  3  Burr.  1359;  S.  C.  3  Btirr.  1589. 

In  this  case,  tbe  defendant  having  been  convicted  of  bribery  at  an  electitm 

[  688  1    '°'  members  to  parliament,  the  Court,  at  the  instance  of  tbe  defendant  (no 

TbOTsTora,  (^position  being  made  on  the  behalf  of  ihe  prosecution),  adjourned  the  passing 

wbsrsspw  of  aenlence  ftom  Michaelmas  term  until  the  first  dayorKsstertenn  following, 
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b*c*iise  tha  tiro  yeara  for  suing  under  the  rtatute  would  expire  in  the  interme-  t;  had  been 
diale  inoirih  of  March;  and  they  look  the  defendant's  ewn  recognizsnce  in  °°"'''^ 
lOOZ.  for  his  appearance.     The  defendant  appearing  in  Easter  term,  the  Court  ^  IrBtl 
(the  time  for  bringing  the  penal  action  being  elapsMl]  sentenced  him  to  pay  a  ^r  [bBi 
fine  of  200J.  and  be  imprisoned  for  two  months,  and  until  the  fine  be  paid.        [ime,  iha 

(B)  At  tub  £LECTio;a  of  cokporjitr  officebb.  Conn  or 
Rm  v.  Pltmftok.  M.  T.  1724.  K.  B.  2  Ld.  Raym.  J31T.                  dar^d  bipi 

An  inforoMtion  was  exhibited  against  the  defendant  for  promising  money,  j"  '"'"' '" 
fcc  to  one  W,  H.  a  member  of  a  corporation,  to  give  his  vote  for  the  election  °[^l^^ 
of  a  mayor  and  certain  other  otficera  of  the  corporation  of  T.  in  the  county  of  appear  af 
D.     On  not  guilty  pleaded,  the  defendant  was  found  guilty;  and  the  defend- leriu  aipi 
ant's  counsel  moved  in  arrest  of  judgment,  that  by  bo  much  of  the  charter  as  is  ruiion. 
set  out  in  the  information,  it  did  not  appear  that  the  defendant  or  W.  H,  as  as- 
sistants,  had  a  right  to  vote  at  any  election  but  that  of  a  DMyor;  and  if  there  ''  "  """* 
ar«  any  clauses  in  the  charter  which  enable  assistants  to  vote  at  the  election  "jji"*^™ 
ot  other  officers,  they  should  have  been  set  out;  for  want  of  which  it  is  infer-  naj  la  an* 
mat;  and  it  is  not  sufficient  to  aver  that  W.  H.  had  a  right  to  vote  at  the  election  maa  who 
nf  the  other  members  of  the  corporation;  but  the  ofTence  charged  is  for  solicit-  has  a  voie 
tng  W,  H.  to  vote  not  only  at  the  election  of  a  mayor,  but  also  of  the  other  '?  *''%'^ 
members;  which   is  laid  as  one  entire  offence,  and  the  fine  must  be  for  tbe  '""'  ?        - 
whole;  hut  it  ought  not  to  be  for  soliciting  W,  H,  to  vote  at  the  election  of  "'"po^" 
other  members,  because  he  had  no  right  to  vote  at  them.     Then  the  counsel  tiaa.aud 
further  u^ed,  here  was  no  oflence  at  all  charged;  for  it  is  lawful  for  one  mem-  opan  a  pro 
ber  of  a  corporation  to  ask  or  persuade  another  to  vote  for  liis  friend,*  and  if  ■aeation  fur 
be  mode  such  s  promise  as  in  this  information,  it  will  be  no  crime,  without  .?  "^"^ 
•bowing  the  fact  was  done,  that  the  money  was  paid  and  accepted  by  W.  H.  eiJII'ig  .[ 
Besides,  the  election  of  other  members  might  only  be  of  common  councilman,  lege  gene 
who  are  net  magistrates,  but  only  in  the  nature  of  private  persons;  and  in  such  mWj  that 
case,  the  offer  of  money  to  vote  for  them  would  be  no  ollence  punishable  by  '"^n  pirty 
Information.     And  the  promise  here  is  void,  because  there  is  no  good  conside-        '  "V*^ 
ration  for  it.     But  the  Court  were  of  opinion,  that  to  bribe  persons  either  by  "  *"  '' 
giving  them  money  or  promises,  to  vote  st  elections  of  members  of  corpora- 
tions, which  are  created-  for  tbe  sake  of  public  government,  is  an  offence  for 
which  an  information  will  lie,  and  that  W.  H.'s  richt  In  vote  was  aulliciently 
laid;  therefore,  judgment  was  given  against  the  defendant.     See  ante,  676. 
«Bd679;  andalsoBurr  2496.  r  coo  i 

(C)  Against  fersoss  for  attemptiso  to  bribe.  ^  ^"^  ' 

(ff)   Pubfif  minisf«r«. 
Rrx  v.  Vahohan.  M.  T.  1769.  K.  B.  4  Burr.  2494. 

An  information  for  a  miademeanor,   at  the  private  proseeution  of  the  Duke  It  in  an  in 
of  Grafton,  first  Lord  of  the  treasury,  was  moved    for  against  the  defendants,  dieiable  of 
An  affidavit  of  the  Duke  ol  Grafton  was  produced,   proving  a  letter  to  be   re-  fence,  to  at 
ceived  by  him  from  the  defendant,  containing  an  offer  to  pay  5000),  into  (be  L"!^^' '"  i 
hands  of  H.  N. ,  to  be  delivered    by  him  to   the  person  who  should  procure  r  |j"  „'jnj^ 
patent  of  the  reversion  nf  the  office  of  clerk  of  the  supreme  court  of  the  island  tcr.* 
of  Jamaica,  for  the  lives  of  the   defendant's   three  sons,  or  the  lives  of  three 
other  persons  to  be  named  by  him.     Affidavits  lo  authenticate  (he  handwriting  . 
oftbe  defendant  were  also  produced.     The  defendant  sent  a  case  also  lo  the 
I>uke,  desiring  his  perusal  of  it  at  his  leisure;  which  caserelated  to  the  nature, 
&c.  oftbis  office.      It  was  accompanied   by  s  letter  to  hid  grace,  inclosing  an 
affidavit;  which  affidavit  the  defendant  says,  '•  will  show  the  proposil,   which 
will  be  enlarged,  if  necessary."     The  letter  ofTere  lo  "  leave  security  in  H. 
rf.'a  hands,  to  answer  the  paying  50001.  to  the  order  of  the  person  who  shall 
procure  the  said  patent."     And  it  concludes — "  I  will  take  an  opportunity  of 
waiting   upon  your  grace,  hoping  the  honour  of  a  confprence;  otherwise,  to 
receive  back  this  affidavit,  in  order  to  destroy  the  same."     The   affidavit  en- 
closed in  this  letter  was  made   before  the  Lord  Mayor  of  London.     It  reprc- 

*  Or  for  «nj  penon  in  ^n  officiaj  aitaation,  cormpllj  to  Die   hk   power  or  iulereii;  1 
Bast.  r.  C.  188;  4  Bnrr.  S4»4. 
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MDted  this  to  be  a  matter  tfaat  requrnd  the  ntnuMt'isciwcj,  and  H  u  tittfAj 
awota,  "  that  thU  whole  affair  is  an  entire  secret  toeverj  one  bul  H.  N.;  and 
that,  whether  his  present  prepoBe)  shall  prove  efilcacioua,  or  be  rejected,  bener- 
•r  wUI  didclose  it  to  aoj  person  whatsoever." 

Ptr  Cur,  Ifthese  transactions  are  supposed  to  be  frequent,  it  is  time  to 
put  a  slop  to  Iheni.  A  miniigter  trusted  by  the  kiof;  to  recommend  fit  persooi 
to  o/Gcea  would  betray  that  trust,  and  disappoint  that  confidence,  if  he  should 
se«retljtake  a  bribe  for  that  recommendation,  A  terrible  consequence  voeld 
result  to  the  public,  if  every  thins  such  an  officer  is  concerned  ia  advising  tka 
disposal  of  should  be  set  up  to  ede.  We  are  clear,  that  this  ia  a  miodemean- 
or,  and  puniahable  an  such.  But,  nevertheless,  we  shall  be  open  to  hear  ar- 
guments on  a  demurrer,  or  in  arrest  ofjudgmeDt,  without  prejudice.  Aa  to 
the  statute  of  12  R.  2.c.  2.  and  d&  6  Ed.  6.  c.  16.  "the  argument  does  not 
turn  upon  (heir  eatending  or  uot  extending  to  Jamaica."  Forthia  act  is  gran- 
ted under  the  great  aeal.  The  argument  is  strong,  and  these  statutes  d«  not 
extend  to  Jamaica,  for  they  were  enacted  long  b^ore  that  island  belonged  t« 
(he  crown  of  England.  If  Jamaica  was  conaidered  aa  a  conqneat,  they  would 
retain  their  old  lawa,  till  the  conqueror  thought  At  to  alter  tbem.  If  it  ia  eon' 
sidered  aa  a  colony  (which  it  ought  to  be,  the  old  inhabitsats  havuig  IsH  the 
ialand,)  then  these  statutes  are  poaiiive  regulations  of  poljca,  not  adapted  to 
the  circumstances  of  a  new  colony,  and,  therefore,  no  part  of  tbat  law  of  £a^- 
land  which  every  colony  from  necessity  is  supposed  to  carry  with  them  at  their 
1  6^  1  first  plantation.  No  act  of  parliament  made  after  a  colony  is  planted,  is  con- 
strued to  extend  to  it,  without  express  words  showing  the  intention  of  the  leg- 
islature to  be  "  that  it  should."  But  here,  the  office  is  granted  by  letters  pa- 
tent under  the  great  aeal  ot  England;  and,  therefore,  must  be  governed  by  tba 
lawa  of  Eogland.  So  that  it  turns  upon  the  eonunonlaw.  And  the  first  con- 
sideration is;  whether  a  great  ofllicer,  at  the  head  of  the  treasury,  and  in  the 
king'a  confidence,  selling  his  interest  with  the  king,  in  procuring  an  office,  be 
not  guilty  of  a  crime.  The  kiog  ia  not  to  raise  a  revenoe  out  of  this  office. 
The  duke  swears,  and  it  is  not  denied,  "  that  the  50001  was  offered  to  bim, 
to  procure  this  office  for  the  defendant."  Can  it  be  doubted  whether  the  do- 
ing this  would  have  been  criminal  in  the  Duke  of  GraAonP  Isupposetbat 
moMof  the  impeachments  against,  minulers  have  been  for  taking  money  to 
procure  offices  graotable  by  the  crown.  Wherever  it  is  a  crime  to  taVe,  it  » 
a  crime  to  give;  it  is  reciprocal.  And  in  many  cases,  especially  in  bribery  at 
elections  to  parliament,  the  attempt  is  a  crime;  it  is  complete  on  his  aide  who 
offers  it.  And  so  also  must  be  an  offer  to  bribe  a  privy  counsellor  to  advise 
the  king.     Therefore,  it  appears  to  ua  that  this  ia  a  mi»demeaaor. 

(6)    jHdffW. 

It  ■MiMiB  Rex  v.  ViUGHAN.  M.  T.  1789.  K.  B.  4  Burr.  2494. 

Jadiotsbl*  The  Court,  in  this  case,  laid  it  down  generally,  that  if  a  party  oCer  to  bribe 
.oSesos  lo  K  judge,  meaning  to  corrupt  bim  in  a  cause  then  depending  before  him,  al- 
■itempt  lo  ^(^„gi,  t|,g  ^aigc  does  not  lake  it,  yet  it  is  an  offence  punishable  by  law  in  lbs 
jgdf«.  party  that  oilers  it..  See  S  Inst.  147;  Esp.SSl. 

(c)  Jtirymen. 
An  informa  Toukg's  CASE.  Cited  Rix  t.  Higoins.  M.  T.  1801 .  K.  B.  2  East.  Rep.  U. 
lion  lies  for      In  this  case  the  Coort  appears  to  have  considered  an  attempt  to  bribe  a  jury 
■iiempiiiig  jaaa  in  giving  his  verdict,  an  offence  for  which  an  information  would  lie 
f" '■"'*■  {d)  OfficenofExciit. 

jnrymsn.  g^  ^^^  g^  ^^^  g  ^  ^^  ^  ^2.  it  is  enacted,  that  if  any  officer  of  the  navy, 

PeraoDi  of  Bostoms,  or  excise,  shall  make  any  collusive  seizure,  or  sball  deliver  up,  or 
ferini  '  agree  to  deliver,  or  ndt  to  seize  any  vessel  or  goods  liable  to  forfeiture  by 
bribu  to  that  or  any  other  act,  or  shall  directly  or  iodireclly  receive  any  bribe,  grslui^ 
officer*  of  ijTj  recompence,  or  reward,  for  the  neglect  or  non-performance  of  his  dnty, 
■xcHi  to  g^gii  officer  shall  forfeit  fiOOI.,  and  bo  incapable  of  serving  his  majealy  in  any 
tbeir'ddtv  ""'^^  office  or  employment  civil  or  military ;  and  if  any  poraou  shall  give,  of- 
or  offioon'  ^^''i  f"^  promise  to  give  any  bribe,  recompense,  or  reward  to,  or  make  ai^  fa- 
ct eiws     lusive  agreement  with,  an;  officer  of  the  navy,  cuaboms,  oi  exciia.  to  do,  oenr 

Diq.lizcdovGoOl^IC 
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cmI,  ot  connire  at  mf  act,  vhsrabj  thd  prOTisions  of  th«  act  relttiv«  to  the    [  691  ] 
cmtonM  or  excise  may  be  evaded  or  brokoo,  such  person  shall  (whether  the  t'lEiBi 
offer.  pTDpoasl,  he.  afaall  be  accepted  or  performed,  or  not]  forfeit  dOOI.  bribat  not 

(*)   Cl^kt  to  public  offica.  ^  f"  ''"" 

F.    v..  T.  f797     K.  B.  CAtt-A  1  T.aat.    IBS.  ?"./;." 


Hai  *.  Beilb.  E.  T.  f797.  K.  B.  Cited  1  East.   IB? 


jecl  them 


n  indictment  against  the  defendant,  who  was  clerk  to  the  agent  ^ ._ 

for  the  French  priaonors  of  war  at  PorchcHter  castle,  for  taking  bribes  in  or-  naltiei. 
dor  to  procure  the  exchange  of  some  of  them  out  of  their  (urn.     It  was  re-  An  indict 
moved  from  the  sessions,  where  it  had  been  found,  to  this  court,  by  cerliorori  ^^Jl' "^ 
The  Court  inflicted  a  bea*y  punishment  upon  Ihe  defendant.  a«sii«'i  a*" 

SrtcKmabrr.   See  tit.  Bankrupt.  clerk  w.n 

3ArftKS.   SeeatMtit.  Tiles.  ageal  for 

Law  t.  Hooson.  T.  T.  1B09.  K.  B.  11  East.  900.  prBODeraof 

This  was  an  action  to  recover  the  price  of  certain  brichs  sold  by  plaintiff  to  ^"S°l  '^ 
defendant.     It  appearing,  however,  at  the  trial  that  the  brick*  were  noi  of  the  "^  ■>"■>■■ 
dimensions  required  by  theatat.  17  Geo.  3.  c.  42."  of  which  the  defendant  was  tbeai 
ignorant  at  the  time  he  purchased  them'  the  plaintiff  was  nonsuited,  altkotif;h  thaagt  of 
il  vol  prtnrtd  that  Ae  brie**  had  been  neeivrd  and  tued  by  the  drfatdarU,  on  which  loms  of 
ground  a  motion  wa;  now  made  for  a  rule  mti  to  set  aside  the  nonsuit,  when  it  'b^m  <>n> 
was  CMitended  that  by  such  acts  the  contract  became  executed,  and  that  how-  °        " 
ever  the  breach  of  the  law  might  have  been  a  reason  for  the  defendants  return- 
ing the  bricks  whan  he  discovered  them  to  be  under  the  statutoble  measure,  Tba  priaa 
yet  aa  the  l^islature  had  not  rescinded  the  contract  itself,  but  only  subjected  et  bncki 
the  brickmaker  to  a  penally,  the  plainlitT's  action  was  supportable.     Tut  the  "odar  iha 
Court  said,  this  was  a  fraud  ulion  the  buyer,   whom  the  legislature  meant  to  •|"t''t«W« 
protect.    "He  gave  credit  to  the  maker  at  the  time  that  the  bricks  were  of  the  11™^,^'^ 
statutable  iiize,  and  they  turned  out  to  be  all  under  size.— Rule  refused.     See  nonat  sf 
1 )  East.  180;  I  M.  4"  S.  593;  5  T.  R.  69».  tba  fraad. 

■BrlifDM.  nZ'ltl 

*  Sect.  1  ft  2.  nhicb  enact  that  all  brinbi  inada  for  ula,  whan  bnml,  ba  not   lav  than    r  gn^   i 
8  1-2  inchai  long,  2  1-2  inchea  [hick,  and  4  inches  wi^e;  and  all  panlilei  not  leu  iLan  18     '-  ' 

1-S  inchsi  long,  9  1-2  wide,   ft  hair  an  inch  thick,  oa  pain  that  IIm  maker  ahall  fbrfail  20b 
for  vverf  1000  bricks,  and  LOa.  for  averjr  1000  pautilaa,  and  la  prcportiOBabl]'  for  a  graat- 


■nubea. 

Beet.  4.  All  eantracu  far  anhaneing  or  Riing  the  priaa  of  bricks  or  tila*  shall  ba  *0id;. 
and  erarj  briehmakar,  lilemiher,  or  olbar  peiaona  iolerestBd  rn  the  aiiking  for  aala,  oSas- 
aiag  Ibarain,  ihall  fotlUt  101.  i  and  evsr;  dark,  ageai,  or  aarrsnt,  101. ;  half  to  iha  poofr 
aad  hair  la  him  who  ihall  sue  iu  six  calendar  months  in  one  ef  the    esarta  at  WutmiiMlar. 

Beet.  6.  Allelher  penaltias  and  rarreitDres,  not  herein  elfaarwise  direclad,  shall  be  raco* 
Tored  before  one  jusllce,  on  proof  \ty  confiiuion,  or  ualh  of  one  witiieM  (the  oath  to  be  ad- 
miDisiered^ofii),  lo  be  levied  by  distresi,  and  dislribaled  half  la  the  inrotiner,  snd  hair 
to  tbe  poor  oftlie  parish  nhare  the  offender  dwatti;  and  irsnlficienl  distreet  ahdil  not  b*' 
foand,  or  each  penalties  and  forfeilDres  shall  not  be  forthwith  paid,  tbe  justice  ahall  com- 
mii  the  offender  to  the  conimon  gaol,  or  boose  of  correclion.  for  the  place  where  the  mat* 
tsr  sball  arise,  for  an;  time  UM  exceeding  tno  calendar  months,  bdIom  each  penitliea  aad 
forfeilnroa,  und  all  rensoable  charges,  shall. ba  toooer  paid. 

Beet.  e.    Cootnins  the  form  of  the  conviction . 

Sect  7.  lint  do  penalty  in  respect  of  the  dimensions  af  bricks  er  tilas  ahsll  be  r«co*erad, 
Boless  the  InbriDBliau  shall  be  laid  within  ona  calendar  month  sder  aale  or  deiiTer;  ef' 
brick*  or  tilas.  And  by  Sect.  8.  Persona  aggrioTed  may,  within  foar  calendar  montltt  af- 
ter tbe  caase  ofaoniplainl  shall  bava  arisen,  appeal  to  tbe  general  qnerter  sessions  forth* 
coanly,  tiding,  division,  ot  place,  giving  21  days  notice  at  Ihe  teaai  ia  wiiting  of  his  io- 
teniion  lo  bring  lucb  appeal,  and  of  the  matter  thereof,  to  the  parson  or  persons  whose  acta 
aia  eomplainad  against,  and  within  eight  days  after  inch  notice,  entering  tnlo  recogniuoca 
bafsre  a  jnitice,  with  two  larelies  conditioned  to  try  sncfa  appeal  at,  end  abide  the  order 
of,  and  pay  such  coals  as  shall  be  swarded  at  such  aeasioiM.  And  the  jnslices  at  such  sea- 
sions,  on  proof  of  sach  notice  and  recognizance,  shall  hear  and  delermine  the  appeal  ia  a 
sammary  vray,  and  award  such  cieu  lo  the  party  appenliog,  or  appealed  againil,  as  thej 
ahall  thitik  reasonable^  and  Iheir  deterniinoiioii  thall  be  concluiiva-  and  no  order  or  other 
proceedings  in  the  premtsee  shall  be  qnnshsd  for  want  of  forin,  or  reoioTod  by  eertiorart, 
orotkerproBaa,  into  any  of  bis  Bisjeatjr'acearta  ofreeord  at  WeslQiiasl«r. 
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414  BRIDQEa 

I.  RELATIVE  TO  THE  ERECTION  OF,  p.  693. 

II.  REIJITIVE  TO  WHAT  WILL  fiE  DEEMED  PUBLIC,  p.  696. 

III.  RELATIVE  TO  THE  OWNERSHIP  IN  THE  AfATERUlS. 

p.  6S7. 

IV.  RELATIVE  TO  THE  REPAIRING,  WIDENING,  AND  RE- 

MOVAL OF. 

(A)  Who  arb  bound  To.RBPiiR,  widen,  or  rbhote: 
(a)  Of  couDlies,  p.  693.       (b)   Of  individuals,  p.  703.       (c)  Of  corporato 
bodies,  p.  105.      (d)  Of  lords  of  manors,  p.  706.     (a)  Of  hundreds,  p.  106, 
(  f )  Of  the  persoDB  who  shall  be  deemed  iDhabitonts  of  counties  or  himdreda, 
p.  706. 
{B)  Op  thk  lubilitt  for  injuribs  occasioned  bt  the  non-refaik  p.  701. 

(C)  Op  the  pistangb  to  which  thi  liability  to  REFAiIt  bxtends,  p.  701. 

(D)  Of  the  mode  op  bepaiiumo  of,  a.no  defka¥1NO  the  cbabges  ikcideht 

thereto,  p.  709. 

(E)  Op  rgstraim.io  the  removal  or,  p.  7l-'3. 
(Fj  Op  the  power  op  a  court  leet,  p.  714. 

(G)  Op  the  power  of  justices  at  sessions,  [l  714. 
(H)  Of  the  presentment,  p.  717. 

(1}    Or    THE    INDIOTME.VT,    AND    PH0CBEDINO9    INC1DE.ST    THERETO. 

(a)  What  the  indictment  muat  stnle,   p.  718.       (b)  Of  (he  pleaa,  p.  732. 
-  (c)  Oftheovii^nce,  p.  7J4.     (d)  Oflhe  wimeHsea,  p.  724.     (e)  OftheUial 
p.  724.       (  f )  Of  the  removal  of  ihe  iodictment,  p.  Tio.       (g)  Of  the  laig- 
ment,  p.7:26. 
(J)  Of  TUB  iNFORM.tTioN,  p.  736. 

V.  RELATIVE  TO  THE  INJURING  OF,  p.  736. 

VI.  RELATIVE  TO  DESTROYING  OF,  p.  727. 

[  693  ]  J.  RELATIVE  TO  THE  ERECTION  OF  BRIDGES. 

].  Pat.vb  v.  Partridge.  E.  T.  1691.  K.  B.  1  Salk.  12;  S.  C.  1  Show.  257. 
The  dtjcluralion  stated,  that  Liltleport  is  an  ancient  vill,  and  there  has  been 
No  panon    ^^^  ^^f  ^f  ^j„j  ^  ^g„y  j^g^^^    o^er  the   river,  which  was  a  common  pnssage 
^bltc"  "  for  "1' ''•8 '''ng's  subjeclB  on  pajing  toll,  and  that  the  inhabitants  of  IJilleport 
iridia  with  living  in  the  ancietU  messuages  or  cottaj^eg  there  were  entitled  to  passage  loll' 
1  ■  li         free;  and  thnt  the  defendant  was  owner  of  the  ferry,  and  aulTered  It  to  run  to 
ice,  Rnd  decay,  and  that  (he  defendant  refused  to  let  the  plaintifTgo  over  the  fetry,  though 
ad  quod  requested  so  to  do.     Defendant  pleaded  he  had  built  a   bridge  in  the  room  of 
mnum.    jj^  ^^     q^  demurrer,  the  Court  held  the  owner  could  not  put  down  the  ferry 
and  build  a  bridge  without  license  and  &n  ad  quod  datimvm;  and  thai  the  cus- 
tom was  good  in  the  nature  of  un  easement,  but  that  the  custom  consisted  ant 
in  the  right  to  pass,  for  that  was  common  to  all  the  king's  subjects,  but  the  right 
lo  pass  toll-free.     That  therefore  plaintiff  could  not  maintain  an  action,  for  not 
passing;  for  so  any  other  subject  might  bring  an  action,  which  would  occasion 
endless  litigation,     ^tiler,  if  toll  had  been  exacted,  and  paid  by  him;  thai  had 
bceo  a  special  damage;  but  without  special  damage,  a  person  can  only  ini^t 
or  bring  an  information. 

3.    Rex  v.  the  inhabitants  of  thb  West  Ridino  op  Yorkshire.  £■  T. 
1802.  K.  B.  2  East.  342. 
A  brideo  ^^  ^'''*"     ^'  '*  "  '^1<*''  ^"1^  *»f  1"*^)  'h"'  'f  *  bridge  be  of  public  ulilit)[,  and 

built  in  ■  used  by  the  public,  the  public  must  repair  it,  though  built  by  an  individual. 
public  wtj  There  may  indeed  be  attempts  to  make  a  colourable  use  of  this  doctrine,  as  by 
wiihoat  building  bridges  at  first  in  a  slight  and  imperfect  ma  mi  er,  for  the  purpose  of 
poblic  Diili  throwing  the  expense  immediateFy  on  the  county;  but  ifthat  were  shows,  *ra 
.,  I.  indicl  ^Ij^^ij  j^j^Ij  j^^j  jj  ^,^g  ^  ^^jj^  nuisance,  and  indictable. 
BttiZinco  3.  Rei  v.  the  inhab.ta.nts  of  the  county  of  Kent.  E.  T.  1814.  K.  B. 
2  M.  ^  S.  513. 
Indictment  for  not  repairing   a  bridge;  plea,  that  lung  before  the  time  of 

*  And  DO  one  can  ba  compelled  lo  make  b  bridge  in  i  hijjhwiy,  where  (bare  vii  Ml 
ana  before,  nnleHBbjBcl  or  purliameiitj  2  Inal.  7U1.  fin  A  eoBnty  cennol  change  a  bridge 
fro3i  one  pjice  to  uuoihar  without  Iho  >aaciian  of  the  leglilutare;  Had.   Ca.  SOT. 
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breotiDg  fhe  bridge,  on  the  huim  pUc«  and  put  of  the  river,  where  the  briclge   [  694  1 
was  anerwarde  erected,  there  was,  aod  from  time  imniemorial  bad  been,  until  inhc  pab 
the  deepeniog  the  water  hereiaafter  meDtioaed,  a  public  highway  through  the''<^  ^°  ""'  ' 
ford  in  the  said  river,. &c.     Aod  that  certain  peraonB  did  ou  the  Ut  Jan.  116',  pX".' 
erect  in  and  across  the  river  a  certain  milt,  dam,  and  works  appertaining  there-  y„  jt, 
to;  add  did  thereby  for  their  own  profit,  Glc.  obstruct  and  deepen  the  water  in 
that  part  of  the  river  where  the  ford  and  highway  before  was,  ifc.  and  did  by 
such  deepening,  Elc.  destroy  the  ford,  and  render  the  highway  wholly  impaaaa- 
bJe;  and  it  then   and  there  became  and  woi  oeceaeary  for  Ihe  paaoage  of  the 
king's  subjects,  with  their  catile  and  carriages,  and  the  duty  of  the  said  per- 
■ons  to  erect  a  bridge,  &c.  whereupon  the  said  pertoDs  on  the  lat  December 
in  the  year  aforesaid,  did  first  erect  the  said  bridge  in  the  said  place,  and  part 
of  the  river,  ttc.   and  the  old  highway  waa  altered  from  its  ancient  course 
through  the  ford,  unto  and  over  the  bridge,  and  has  so  continued.     It  then  pro- 
ceeded to  state  the  name  ot  the  proprietor  of  the  mill,  he.  and  that  he  and  his 
predecessors,  proprietors  of  the  mill,  &c.  had  from  the  time  of  erecting  the 
bridge,  repaired  it,  and  that  the^  ought  still  to  keep  it  in  repair.     The  propri- 
etor of  the  mill  replied,  that  the  county  ought  to  repair.     The  evidence  at  the 
trial  waa  in  conformity  with  the  plea.    A  verdict  waa  found  for  Ihe  crown,  (but 
with  leave  for  Ihe  defendants,  the  inhabitants  of  the  county  of  Kent,  to  move 
lor  a  new  trial,  which  was  accordingly  done,)  on  the  ground  that  by  the  etat. 
92  H..  3.  the  county  was  liable  to  repair  all  public  bridges  within  the  county, 
unless  they  conld  show  that  others  trere  Hatift)  hy  prescriptkn,  or  by  reason  of 
tenure. 

On  the  motion  for  a  new  trial,  it  wai  inaisted  by  the  counsel  for  the  inhabi- 
tants of  the  county,  that  as  the  creation  of  the  bridge  originated  in  a  wrongful 
act,  and  for  a  private  benefit,  notwithatandiog  the  public  had  used,  they  should 
not  be  deemed  to  have  adopted  it,  eo  long  aa  the  private  benefit  continued; 
they  cited  in  defence  of  this  doctrine,  I  Rol.  Abr.368;  5  Burr.  3597;  2  £aat. 
349.  Lord  Ellenborough,  C.  J.  gave  the  judgmentof  the  Court.  He  said, 
on  the  argument  the  Court  had  been  pressed  particularly  by  the  case  in  1  Rol. 
Ah.;  and  therefore  they  had  looked  into  the  record  ot  that  case,  as  it  seemed 
to  couDtitute  an  anomaly  in  the  law,  and  to  be  at  variance  with  all  the  other 
cases,  though  an  attempt  to  reconcile  it  in  the  caae  in  5  Burr,  oa  a  distinction 
between  an  obligation  to  repair,  and  an  obligation  to  erect;  but  that  they  found 
that  no  such  question  aa  that  supposed  by  Xord  Rolle  in  his  report  had  been 
agitated.  Laying  that  case,  then,  out  of  the  way,  the  authorities  from  first  to 
last  are  uniform,  and  establish  the  case  as  cited  hy  Northey,  Alt.  Gen.  in  Rex 
T.  inhabitants  of  Wilts,  I  Salk.  R.  359,  "  that  if  a  private  person  build  a  prn 
vote  bridge,  which  aflerwarda  becomes  a  public  convenience,  the  county  ia 
bound  to  repair  it."  The  consequence  of  which  is,  that  there  must  be  judg- 
ment against  the  defendants. 
4.  Rex  v.  Kerrison.  H.  T.  1815.  K.  B.  3  M.  &.  S.  626.  S.  P.  Rw  ▼.  thb    [  695  ] 

iNUABiTAHTs  OF  Kent.    13  East.  220.  S.  F.  Rex  v.  THK  inhabitantu  ot 

LiNDSAT.  14  East.  317. 

Indictment  for  not  repairing  a  bridge;  plea,  not  guilty.     Verdict  for  the^l'  """^T 
crown,  and  caae  reserved  for  the  opinion  of  the  Court  of  B.  R.     The  indict-  ?"!2*  "'V 
meat  set  forth,  that  "  by  atat.  22.  car.  S.  certain  persona  and  their  successora  foiJ^blj, 
were  appointed  eommiasionera  for  making  navigable  the  river  Waveoey,  from  doM  not  a 
Boccles  to  Bungay,  and  for  that  purpose  to  cleanse,  &c.  and  to  cut,  dig,  or  use  mannt  to 
the  ground  or  soil  of  any  person  for  the  making,  enlarging,  alraltening,  or  al-'B  ■<''P 
tering  the  channels  of  the  river,  or  for  making  any  new  channel,  &c      That*""' 
by  virtue  of  the  said  act,  a  certain  navigable  channel  was  by  the  undertakeni 
cut  and  dug,  ifc.  over  a  certain  ancient  common  highway,  ifc.  by  means 
whereof  the  said  highway  waa  stopped  up,  and  rendered  wholly  impaaaable, 
&c. ;  and  that  the  undertakers  have  continued,  b.c.  and  still  do  continue  and 
maintain  the  said  channel  for  the  purpose  of  the  oavigation  of  the  said  river 
for  their  own  benefit,  prolit,  sod  convenience,  $c.  and  did  become  liable  to 
erect,  and  did  on  the  I  si  March,  ]  696  erect  a  bridge  over  the  said  navigation. 
Vol.  IV.  63 
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c  k«»^.  feicJiire  (her  bad 

Mh-  tW  iiiiiirigr  of  a  hti.  wfudi  b  ainn  ■■  meemrfo^^  «w  b«  il  vottM 
W  ifiSrak  to  d»ttfigt  arhM  ^••nr-.*  :be  ««<aiM-  «f  >'«*i  'X  coa^i  dnirF  (roN» 
fSMidg  over  k  bridge,  uetead  ot'  m  sood  tujssa*. — Jw>^=3rM  iat  tbe  crow  n-. 


I  636  i         n    RELATIVE  TO  WHAT  WILL  BE  DEEMED  PTBEIC 

BRIDGES. 

l.Bnr.  TSKnraiBr»xn  or  BrcKc  H.T.  1?10.  K.R  HTxL  193.  S.F 

Rcz  T.  THK  UHurrum  of  Youmiu.  E.  T.  !  v»   K.  B.  «  E*d.  S4  >.' 

S.  P.  Rcsr.-racixHiKiTivnoFCLi<«MciT.  H.  T.  t"?*.  E.B.kl.33e. 

^^^_^  WIndnr,  baib  a  bridge  orn  ihe  TbamM  M  lAuchet.  ia  lb«  txmmm  lofhwaf 
apatiic       teailiD^  fram   LondrA  lo  Wini^or.  in   ]ie>i   oi' an  aa:^KH  fcnr.  «itfa  a  toll, 
«■«.  J*a    wliich  b«loD^«d  lolbe  crown:  and  sbe  and  ber  snc<-T9^-<T7  KwnUHed  and  re- 
■MdqpM^  paired  the  bridge  lill  n»G.  vben,  being  in  pan  br  ken  it>wm.  ibe  wbole  vas 
—  .'^.^       Tcmored,  mod  the  materials  conrened   lo  tbe  ■»«  of  ibe  kin;,  b*  wbom  tbo 
mntC^     '^^  *"  re-^aULIisbed  as  before.      Il  wsb  b  ibis  rase  h.-vden.  ibat  tbe  ichab- 
■lukHw      itairisof  tbe  coantr  of  Backs,  vbo,  in  answer  to  aa  indirlma*  h-ltie  noD- 
ti-n  ■  '    repair  of  tbal  part  of  Ibe  bridge   13  jears  afieiaaids,  pleaded  Ibese  maltcra, 
kid^  vT     oad  tmentd  Ui^  the  bridge  a^ii  a  maouTa  /•«6/>f  trut>r.  were  bound  to  baild 
F*'""'?' and  repair  it;  and  Lord  EIlMibormigfa,  in  deliierinz  tbe  juitiEea*of  ibeCourt, 
V'  JJS*-     ob^erred;  tbe  words  (hemsekes,  rix.  "  public  brtdpfs,"  do  not  occur  in  ihe 
Siir*^i    ■<•*>*«  of  22  H.  8.  c.  5.,  caUed  tbe  Statnle  i^  Bndge*.     Bat   tbe  sense  of 
eatad  t«,      Ibeae  words maj  be  Terj  di^incflj  inferred  ftom  ibat  ^ttfote,  vbicb  empowers 
•■diceept  tbe  justtces  of  the  peace,  in  their  general  sessions,  lo  inqnire  of  "alt manner 
•d  bj,  tlw    of  annojances  of  bridges  broken  in  tbe  bigbwar^,'  and  applies  to  bridgrs  of 
f*"""'*'  thai  de«cn'ption  aO  its  subsequent  proTistooa;  acd,  aDtoi>*9  ctbrrs,  tbat  which 
J^^^'^  "  casts  apoo  shires  and  ridings  the  repair  of  bridges  situated  within  tbem  (and 
^^^        wtthoot  anjr  cily  or  town  corporate),  "  where  it  cannot  be  known  and  proved 
what  handred,  riding,  wapentake,  citj,  boroogh,  town,  or  parisb;  nor  what 
person  certain,  or  body  politic  ought,  of  right,  to  make  sach  bridges  decayed, 
t.  e.  such  bridges  broken  in  highwajB."     &  the  meaning  of  the  words  "  pub- 
lic bridge,"  coald  properly  be  derived  from  any  other  less  antheDtic  source 
than  the  stalolable  one  I  have  mentioned,  they  might  safely  be  defined  to  be 
Mich  bridges  as  all  his  majesty's  subjects  had  used  freely,  and  without  inter- 
niplioD,  as  of  right,  (or  a  period  of  time  competent  to  protect  them,  and  all 
wbo  should  Ihereafier  use  them,  from  being  considered  as  wrong  doers,  to  re- 
spect tA  Boch  use,  in  any  mode  of  proceeding,  civil  or  criminal,  in  which  the 
Icf  atity  of  such  nse  might  be  questioned.    The  circunutaiices  of  the  removal, 
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«Rftil  applicstibn  or  the  material ■  of  the  bridge  to  liJs  majerty'e  use,- cannot 
render  it  lees  «  public  bridge  within  the  statute.  Upgn  the  whole,  therefore, 
in  con fornlttj' with  the  letter  and  spirit  of  the  Statute  of  l!ridgeg  itself,  and 
with  all  the'casea  which  have,  in  later  times,  been  decided  upon  this  subject, 
«nd  particularly  with  that  of  Glusburne  Beck  bridge  (Res  v,  the  inhnbitunta 
of  the  west  riding  of  Yorkshire,  5  Burr  2594.),  and  the  principles  there  es- 
tablished, and  since  rocogniaed  inacveral  subsequent  cases,  wo  are  of  opinion, 
that  this  bridge,  ailuate  in  a  principal  highway,  and  used,  as  it  so  long  was, 
for  aH  ^raons  as  a  public  bridge,  and  being  also  of  great  public  use  and  coa- 
venience,  was  and  is  a  bridge  repairable  by  the  county. 

3.  Bax  T.  THS  1I4H&B1T1NTS  OP  THB  COUITIT  OF  SlLOP.  M.  T.    1810.  K.  B.    I  fi^'    1 
13  Eaat.  96.  Whether 

Per  Cur.     Al!  public  bridges  are  pi-ima facte    repairable  by  the  inhabitants  {|jj|^''ii'^*' 
of  the  county,  without  distinction  of  foot,  horse,  or  carriage  bridges,  unless  carriage 
they  can  show  that  others  are  bound  to  repair  them.  bridge. 

fl.    Rr.X  V.  THE    INHABITANTS    OF  THB  COUNTS  OP  NoBTIUMFTON.    H.  T.    1814,     • 

K.  B.  3  M.  &  S.  363.  S.  P.  Tue  King  v.  the  idhabitants  of  the  Nor  juit  m 
couMTTOF  Devos.  L  R.  &  M.  144.  ^'T'^'li'"' 

An  indiotnient  f»r  the  non-repair  of  a  bridge  over  a  rlvar  in  a  highway  le"'^")^^  ,  „  ' 
ing  from  A.  to  B.,   and  which,  it  was  alleged  was  used  by  the  sulijecls  "flfieBaii.^ror** 
King,  with  their  horses,  carls  and  carrtaged,  of  all  gueh  limes  when  il  katk  been,  bridge  may 
or  u  dangei'oia  lo  pnis  lliraugli  the  rircr  by  Ihe  aide  of  the  Irridgt  was  objected  to,  be  viswed 
on  the  ground  that  it  did  not  showthe  bridge  to  be  a  public  bridge,  but  only  a  "  ^  poblic 
bridge  to  be  used  on  particular  occasions,  which  could  not  be  if  it  were  a  pub-  °"*'  "  'I" 
iic  highway.     But  I^rd  Ellenborough,  C.  J.  said,  it  is  not  cecessBry  that  the  [^  Xo' J^JJ, 
bridge  should  have  been  open  at  nil  times;  perhaps  it  has  grown  out  ofthiacir-^unii^  ba 
cumstance — that  there  was  a  highway  through  the  ford;   and  the  people,  when  stisnluia, 
that  was  bod,  were  used   to   go   by  outlets  on  the  land  adjoining,  lo  the  great  alihough  da 
detrimeot  of  the  original  owner.     The  bridge,   therefore,  like  many  others,  *"."''•"  ^ 
jnay  have  originated  in  the  convenience,  anttfor  the  protection  of  the  individu-  """* 
«I;  but  still  it  may  he  of  public   right.      A   verdict  was  entered  for  Ihe  crown, 
and  the  court  afterwards  refused  to  grant  a  rule  nisi  for  a  new  trial.     See  1 
Carapb.  363.D. 

IIL  RELATIVE  TO  THE  OWNERSHIP  IN  THE  MATERIALS. 
H4BB1S0.S  V.  Parker.  H.  T.  1805.  K.  B.  5  Eaat  134j  «.  C.  2  Smith's  Rep. 

A,  granted  liberty,  licence,  power,  and  authority  to  B.  and  his  heirs,  (o  build  (j  la  ths 
abridge  on  his  land;  and  B.  covenanted  to  build  the  bridge  for  public  use,  and  rnaiertHla of 
to  repair  it,  and  not  to  demand  toll.     Upon  a  question  now  coming  before  the  a  bridga  da 
Court,  whether  the  (iroperty  -in  the  materials  of  the  bridge,   when  built,   and  <l'<:»e>l  ■<> 
dedicated  to  the  puMic,  still  continued  in  B.,  subject  to  the  right  of  passage  by  [I^"|j''b''''°' 
the  public;  and  whether,  when  severed,  and  taken  away  by  a  wrong-doer,  he  ^^^  anAei 
might  maintain  trespass  for  Ihe  asportstten,  the  Court  said,  if  it  were  necessa- licence,  on 
ry,  in  deciding  this  case,  to  say  whether  B.  can  maintain  trespass  for  pulling  ihs  lail  of 
xlown  this  bridge,  it  might  become  necessary  lo  consi>ler,   whelher  the  proper-  "notber,  re 
Jy  in  the  bridge  passed  to  him  by  the  grant  staled  in  the  case.      L'utthat  ques-™™  ""'"' 
*ion  is  not  material.      The  question  is  only  this— whether  the  person  of  whose  jg°,,";jj" 
materials  the  bridge  was  constructed,  and  whose  rinbt  of  properly  iu  those  ma- rjgbt  of  pa* 
terials  is  only   suspended  whilst  they  are  employed  for  the   purpose  for  which  uga;  beoca 
they  are  given  to  the  public,  does  not  take  back  his  property  in  those  ma!cri-    [  638  ') 
als  when  they  are   no  longer   applied  to  those   purposes,  whether,   when  theh"  may 
bridge,  which  is  composed  of  certain  elements  (lo  use  that  expression)  which  •■•"''•" 
belonged  to  him,  is  by  some  moaus  resolved  into  those  elements  again,  which  Y^    .^ 
were  only  dedicated  to  the  pubhc  in  the  combined  form  as  a  bridge,  the  right  gwaj^wheB 
of  Ihe  person  who  so  dedicated  them  to  the  public  does  not  result  again  lo  him;  lovered. 
and  whether,  as  against  a  wrong-doer,  by  whom  they  were  carried  away   and 
cwivcrted  to  his  own  use,  he  cannot  maintain  this  action.     Now,   it  must  be 
understood,  that  these  materials  are  dedicated,  we  will  not  eay  given,  to  (he 
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public,  because  that  impltea  (b«  parting  with  the  propertj  only  fbr  tbe  ipecid* 
purpose  of  constituting  a  public  bridge,  and  for  no  other  purpose,  nor  for  ao; 
other  lime  than  so  long  as  they  continued  in  that  form  aa  a  bridge,  which  Mtnm 
lo  determine  the  question;  but   at  the  aame  time,  we  do  not  lay  down  that  B. 
having  BO  dedicated  the  materials,  could  himseirhave  severed  them  from  the 
bridge,  or  have  destroyed  it.     We  do  not  lay  down  that  proposition  one  irif 
or  the  otlier,  it  is  to  determine  whether,  in  that  case,  he  would  or  would  not  be 
liable,  on  an  indictment,  just  as  any  other  person.     But  upon  the  general 
question  reserved  for  us,  whether  B.  is  entitled  to  recover,  we  think  that  he  is; 
and  we  may  observe,  that  where  the  rounder  of  a  College  gives  bb  lands  to 
the  purposes  of  the  foundation,  andihe  body  becomes  wholly  e.xlinct,  the  pro- 
perty results  to  hie  heirs;  but  we  put  this  case  merely  by  the  way  of  analogv, 
and  not  aa  a  case  of  identity,  for  we  will  not  Buy  that  it  is  applicable  in  all  res- 
pects; and  had  the  countjr  used  the  stones  and  materials  agnin  in  the  repair  of 
the  bridge,  no  action  would  lie  against  the  person  who  should  so  use  them. — ■ 
,«   Judgment  for  the  plaintiff. 
hn  *tii7"     ■*"*'  ^^  "'*"  ^^       **■  ^'  '^'  ^^'  '■  "*"  '''*  inhabitants  of  counties  may  sue  for 
j^^^      "'any  damages  done  to  bridges  and  other  county  works,  and  for  recovenog  any 
j^e  (,  pal,  property  belonging  to  such  counties,  in  the  name  of  their  surveyor;  and  also 
lie  bridge*,  shall  and  may  be  sued  in  the  name  of  such  surveyor;  and  no  such  action  or 
•ball  be  in  progecution,  by  virtue  of  this  act,  in  the  name  of  the  said  surveyor,  shall  abate 
***"■"" "'or  be  discontinued  by  his  death  or  removal,  or  by  his  act,  without  the  consent 
HMenriej  of  the  justices  in  sessions.     Every   such  surveyor  shall  be  reimbursed  out  of 
the  moneys  in  the  hands  of  the  treasurer  of  such  county,  all  such  costs  sad 
Tb«o«BMT  chargea  as  be  shall  be  put  unto  by  reason  of  his  being  so  made  plainiilf  or  de- 
being  in  all  feiidant,  and  also  all  the  coats  and  charges  of  prosecutiog  indictments,  or  other 
t—npri     proceedings,  against  any  persons  whomsoever. 

™i'r'brM.«IV.   RELATIVE  TO  THE  REPAIRING.  WIDENING,  AND  RE- 

wiii.  iS  MOVAL  OF  BRIDGES. 

distrlci.will  (A)  Who  aeb  Bouno  to  repiib  and  widbs. 

be  haldsB  (a)    (y  Cowalitt. 

IwUetore  j,  R^jj  ,_  the  lNHlBlTA>Te  OF  OxFORoaHiEE.  M.  T.  IBl?.  K  B.  16  East. 

psiriniton  ggj 

tba'pnblic  In  this  case  the  county  were  indicted  fortbenon-repaira  ofabridge.  They 
[699  1  pleaded  the  liability  of  A.  B.  to  repair  rofiwwfctmnB,  instead  of  A.  B.  conjoint- 
•ouTwii  iy  with  C.  D.  A  verdict  was  found  against  them.  The  Court,  however,  sul>- 
•ne«  r*  Bcquently  allowed  a  rule,  which  had  been  obtained  for  stayine  judgment,  to  be 
qaira  it,  drawn  Up  upon  the  payment  of  the  cotrta  of  the  prosecution;  And  Lord  Eilen- 
and  wbara  borough,  C,  J.  added,  that  if  the  public  exigency  required  it,  the  county  must 
dieted  and  '^P"*''  vi'hout  prejudice  to  this  case;  and  Le  Blanc,  J.  said,  that  the  county 
ia  not  tn  might  proceed  to  indict  the  parties  whom  they  cootended  to  be  liable. 
filj  .how9-  Rei  v-theiuhahitants  of  Wilts.  T.  T.  ITN.  K.  B.  1  Salk.  SJS; 
tlielrDOB-li  S.  C.  6  Mod.  901;  S.  C.  Holt.  339.  S.  P.  Hex  v.  Cou.stt  of  Slt.eet. 
abiliij.thej      H.  T,  1723.  R.  B.  BMod.  120, 

WDitpame  informalton  Bgainsl  the  county  of  Wilts,  for  not  reparing  e  bridge.  They 
dia^nlMt  pleaded  that  the  village  of  L.  oughi  to  repsir.  It  was  proved  (hat  the  juslites 
ibepHitiea  of  the  sessions  had  made  an  order  on  the  village  to  repair  it.  Bat  the 
legally  re  Court  held  that  was  no  evidence;  for  the  justices  might  indict  for  (he  neglect 
apoDtible.  but  could  not  make  an  order;  and  the  county  are  liable,  nntesa  they  can 
Aabyebar  (.j,arge  a  particular  person. 

«;"5'P"  5-  Rex  v.  the  inhibitants  of  nottisoham.  T.  T.  1673.  K.  B.  2  Lev.  115. 
,00.  Information  agaitiBt  the  inhabitants  of  the  county  of  JS.  for  not  repamng 

Or  byshew  abridge,  which  time  out  of  mind,  they  have  and  ought  to  repair.  Two  of  the 
iDgibat  inbabitanUin  the  name  of  themselves  and  of  the  rest,  pleaded  (bat  h.  and 
onnirm  of  ^ther  persons,  owners  of  lands,  called  bridgelands,  ought  to  repair  ratimt 
Uod  hive  ,(„„^^  „Qd  traveraed  that  the  inhabitants  had  and  ought,  ^.  The  AXtomej- 
time  immr  General  replied,  that  the  inbabitanU  ought,  and  traversed  that  L.,  &.c.  ongbt. 
raorinL       The  defeadanti  replied  that  L.,  &.C.  ought;  upon  which  they  wsrs  at  i«s« 
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"•and  ox  OMMiu  parlivm,  it  was  tried  at  bar  by  a.  Middlesex  jury  py  consent, 
and  the  derendauta  were  found  guilty. 

4.  Rex  v.  the  inhabitants  of  trb  west  riding  of  YoBEaHiRB.  S.  T.  1802 
K.  B.  2  East.  342. 
The  defendanls  were  iodicted  Tor  non-repair  of  a  bridge;  and  (he  indicl-Poblic  be 
ment  stated  llie  bridge  to  be  siluato  upon  a  rivulet  in  the  highway.  The  defen-  "**'' '."  '*" 
dant  pleaded,  that  after  the  making  of  b  certain  turnpike  act,  the  said  bridge  was  „hkhda 
first  made  by  order  of  certain  (rualees  in  the  act  named,  in    pursuance  of  di-  (-iijea  wb« 
rections,  and  for  the  purpoaes  in  that  aame  act  contained  and  named  upon  the  iher  ihe 
said  road,  io  the  said  act  inenlioned,  and  that  no  bridge  had  ever  been  before  eounty  are 
that  time  erected.     To  this  plea  the   plaintiOa  demurred.     The  question  was  '">|'>id<'>  '» 
urged  at  much  length,  but  the  Court  held  the  defendants  liable;  and  in  giving  j-oYe'iha*" 
judgmeni,  adverted  to  moat  of  the  leading  objectioni  urged    by  ooun&el,  and  county  or 
said;  the  county  at  large  is  pnma  facie  liable  to  the  repair  of  all  public  bridges  riding  ara 
within  its  limits,  in  the  same  manner  aa  parishes  are  bound  to  repair  all  public  liuhle  io 
ways  within  their  districl,  unless  they  can  show  a  legal  obligation  on  soma  ■J'b  repair 
other  persons  or  public  bodies  to  bear  the   burden.     This  is  most  expliciily  ?  "[('"L"'*" 

.  stated  by  Lord  Coke  (2  Inst.  TOO. )  in  his  comment  on  the  Gtatnte  of  bridges  truiieea  on 
S^Z  H.  8.  c.  S.  which  waa  made  in  affirmance  of  the  common  law.     The  mat-'    r  too  i 
ter  stated  in  the  plea,  ia  no  answer  to  the   indictment,  because,  though  ihederatDTH 
bridge  in  question  was  built  by  the  trustees,  yet  (he  law  not  having  imposed  pika  aci,  in 
on  them  the  burden  of  repair,  it  necersarily  devolves  on  the   county,  for  the  wtiqh  ihero 
demurrer  admits  that  it,is  a  common  public  bridge,  used  by  all  the  king's  sub- ''  ""  P™"' 
jects.      But  this  has  been  assimilated  to  the  case   in   13  Rep.  33.  which  says,  f^^  eionsr 
that  he  who  has  the  toll  ought  to  stand  to  the   repair,  because  by  the  act   in  aiing  ihem. 
question  the  trustees  are  empowered  to  take  tolls.     But  that  is  supposing  that 
the  trustees  are  to  derive  some  private  advantage  from  the  tolls,  which  is  not 
the  case;  whatever  lolls  are  raised  must  be  laid  out  on  the  maintenance  of  the 
roads.     Again  the  clause  which  baa  been  referred  to  in  the  act,  which  enables 
the  trustees  to  cut  drains  and  throw  arches  oTer  them,  is  confined  to  grounds 
lying  contiguous  to  the  roads  and  rivers,  merely  for  the  purpose   of  eitcuaing 
(hem  from  being'  considered  as  trespassing,  and  not  by  way    of  throwing  on 
them  an  additional  burden  of  repairing  such  bridges.     And   the  subsequent 
clause,  which  provides  "-that  nothing  in  this  act  contained  shall  be  construed 
Io  bo  a  discharge  of  any  riding,  he.  or  person  for  making,  repairing,  ^c.  any 
road,  bridge,  causeway,  arch,  drain,  or  sewer,  which  they  have  been   accns- 
(omed  and  of  right  ought  to  make,  repair,  &c.  by  reason  of  any  tenure,  or  by 
any  law,  ancient  usage'or  custom,"  alTards  an  argument  that  this  act  was  not 
intended  to  make  any  alteration  as  to  the  general  legal  liability  under  the 
■tatute  32  H.  8.  or  by  the  common  law  either  as  to  the  repair  of  roads 
or  bridges.     We  are  aware  of  the  extent  of  this  opinion;  and  if  the  trustees, 
noder  similar  acts,  throwthisborlhen  generally   on  the  counties,  it  may   be 
necessary  to  make  special  legislative  provision  in  future;  but   this  cannot  vary 
the  common  law  rule.— Judgment  for  the  crown.     See  5  Burr.   25D4;  2  B.  ^ 
C.  87;  Cro.  Car.  365;   Salk.  259.  S,  C.   Holt.  360;  6  Mod.  151.   n. 
6.  Rex  V.  THE  inhabitants  op  Yorkshihe.  E.   T.    180.'.    K.    B.  2  East. 

342.        S.  P.    TheKiNO  V.  THEINHARITATS    OP    GLAMOaOAN.    H.    T.     1788. 

K.  B.  id.  5o6.  n.  a.  S.  P.  The  Kino  v.  the  inhaeitasts   of  bucks.  H. 
T.  1810.  K.  B.    10|East.    192.     S.  P.  The  King   t.    the   ivhabitaktb 
OP  THE  WEST  HioiNG  OF  Yorkshire.     M.  T.   1785.  K  B.  2  East  353.  n. 
In  this  casethe  court  made  the  following  observations.     It  is  laid  down  inSothecenB 
9.  Inst.  700.,  that  if  a  man  build  a  bridge  which  is  for  the   public  benefit,  the  'y  "''* 
public  ought  to  repair  it.     In  order  to  el-ect  this,  it  is  not  enough  that  a  new  ^"""^ ,° 
bridge  shall  be  built  in  a  highway  used  by  the  public.     It  must  also  be  useful  |,rid({a  of 
Io  the  public.     In  (his  particular  case  we  do  no',  lay  a  tress  on  the  idea  of  the  pablic  uiili 
public  having  adopted  the  bridge  by  passengers  going  over  it,  because  if  it  tj  boili  by 
occupy  tho  highway  they  cannot  help  using  it.     We  only  rely  on  the  using  individnaU. 
of  it  so  far  as  to  show  that  it  does  not  appear  to  have  been  treated  as  a  nui- 
sance, but  (o  bsTe  been  acquiesced  in  by  the  public.    If  however  it  be  built 
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ia  a  alight  or  incommodious  mBoner,  no  persan  can  at  hia  choice  ntipose  iiiclt 
[  701  ]  a  burthen  on  the  county,  and  it  may  be  treated  ah<^ether  as  a  nulaance,  and 
iudicted  tm  such.    .But  if  the  public  even  then  lie  by  without  objection,  and 
make  use  ef  it  for  some  lime,  it  ia  evidence  that  they  adopt  (h«  act;  and  ibe 
bridge  becoming  of  public  benefit,  the  burd«n  of  repair  ought  properly  to  bU 
on  the  public. 
6.  Rex.  v.  the  i.vHABiTidTs  or  Bucks.  H.  T-  1810.  K.  B.  12  Eaat.  192, 
*'*|'°"'i''  ■      In  this  caae,  which  wag  an  indictment  againflt  the  county  of  Bucks,  for  noo- 
tbeirDtr'    ''^P^''  ^^  ^  bridge  erected  by  Queen  Anne  for  her  greater  convenience  in  paai- 
YUt  DM,  if '"8  '<*  <""'  from  London  to  Windsor,  in  lieu  of  an  ancient  ferry,  where  «be 
dedicatad    kept  boata  tor  the  public  accommodation,  and  received  tails;  and  which  ahe 
to  (be  pub  and  her  aueceaaora  repaired  till  1796,  when  it  in  part  having  fallen  in,  and  be- 
'^  "    come  impaaaible,  the  whole  was  removed,  and  the  materials  converted  to  the 
tbaun  ^^*  "''  '''^  ^'"S'  ^'"^  re-establiahed  the  ferry,  the  question  was,  whether  this 

waa  a  public  bridge,  and  the  defendants  liable  to  repair  and  rebuild.  Loid 
Ellenborough,  C  J.  delivered  the  opinion  of  the  Court  that  this  bridge,  situa- 
ted in  a  public  highway,  and  used,  as  it  so  long  was,  for  all  persons  aa  a  public 
bridge,  and  being  also  of  a  great  public  use  end  convenience,  was  and  is  a 
bridge  repairable  by  the  county  of  Bucks,  in  which  it  was,  until  the  period  of 
the  late  dilapidation  and  destruction,  eiiuate.  But  he  observed,  that  even  if 
the  words  themselves  could  be  considered  aa  importing  a  mere  purpose  of  pri- 
vate conveyance  and  use,  and  which,  with  reference  to  the  public  station  and 
dignity  of  her  majesty,  and  the  public  resort  which  must  be  had  to  her  in  the 
place  of  her  residence,  can  hardly  be;  yet  the  contemporary  as  ivel!  as  the 
immediately  aubsequeut  and  continued  use  of  this  bridge  on  the  part  of  the 
public,  without  any  inteniption,  shows  conclusively  that  her  majesty  contem- 
plated a  more  general  and  public  use  of  the  bridge  which  she  had  built,  indeed 
that  she  contemplated  an  use  of  the  bridge  as  public  as  that  of  the  ferry  had 
been,  which  was  discontinued  upon  the  erection  of  the  bridge.  The  circum- 
atancea  of  the  removal,  and  application  of  the  materials  to  hia  majesty's  use, 
cannot  render  it  less  a  public  bridge  within  the  statute,  ifit  had  eSeclually  be- 
come BO  prior  to  that  period;  and  the  only  way  io  which  that  circufn^lsnce 
operates  is  in  the  way  of  evidence,  and  in  order  to  establiah  that  Ibe  bridge 
was  in  its  origin  and  purpose,  a  private  one;  a  supposition  which  is  ia  this 
Bat  tha  case  entirely  repelled  by  the  free  and  continued  use  of  it  on  the  part  of  the 
coQDiv  public,  from  the  moment  of  its  construction  to  its  downfall  and  destruction  in 
weroheid    (796. 

nai  liable  ,  ji^^  ^  ^„^  iSHABtTANTs  op  Somehsbt.  M.  T.  1812.  K.  B,  16  East.  305. 
«nntf  "  '  ®y  ""*  ^^  *-'^°-  ^'  ""stees  were  appointed  for  taking  down  the  old  bridge, 
bridfe  "i*^  building  a  new  bridge  over  the  river  Tone,  and  were  empowered  to  lake 
[  702  ]  lolls,  and  out  of  the  moneys  received  to  build  a  new  bridge.  The  statute  veid- 
wliilsi  itu  ed  the  property  in  the  old  and  new  bridge  during  the  continuance  of  the  art  ia 
lee*  who  the  trustees;  and  declared,  that  as  soon  as  the  purposes  of  the  act  were  cxe- 
W  been  culed,  then  and  from  thenceforth  the  tolls  should  cease,  and  the  bridge,  4'C-  he 
■no^'tad  '■^P*'"'^^  ^y  '"'^'i  persons  as  were  by  law  liable  to  rcpjiir  the  old  bridge.  A 
with  cer  presentment  wa^  made  (before  the  purposes  of  Ihc  act  were  accomplished)  by 
lain  powerB  a  justice  of  the  county  in  which  the  bridge  waa  situate,  stating  that  the  inbab- 
annbliag  itBnts  of  the  county  were  liable  to  repair,  to  which  there  waa  a  plea  stating 
tham  to  their  non-liability,  as  the  trustees  were  the  only  parlies  responsible.  There 
ih''"  fd"*"d  "^^  °  general  demurrer;  hut  the  Court  gave  judgment  for  defendant,  and  said, 
baildn  new'*'"  trustees  are  Ibe  individuals  liable  to  repair;  during  the  time  the  act  ism 
bridge  were  fcce,  the  county  are  not  bound  to  repair.  The  words  •' then  and  from  thcnce- 
emplojed  forth,"  necessarily  lead  to  that  conclusion.  And  Ixird  Ellenborough,  C  J. 
in  theeie  observed,  If  they  are  dilatory  in  eiecuting  the  powers  of  the  act,  I  am  inclined 
cuiion  of  (Q  (ijj^jj  (],g^  ,[,p  Court,  upon  appbcation,  would  lend  its  aid  to  expedite  this 
la'  oahe  function-  See  Salk.  609. 
got.  9.  Rex  v.  the  inhabitants  or  the  corNTv  of  CnMBF.ni.ASD.  H.    T.  1795. 

K.  B.  6  T.  R.  194;  S.  C.  3  B.  ij-  P.  354. 
Tbe  ptaced     AAer  verdict  fin  the  crown,  at  the  assizes,  against  tha  inhabitants  of  Ibe 
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coanljr  of  C,  for  not  repairing  sod  wideniog  a  bridge.  A  tnAion  Vbb  made  ing  ra\ta 
in  this  court  by  the  prosecutor,  thai  a  fine  might  be  imposed  on  the  defend-  •'"'^  "'"> 
aals,  &c.  A  question  arose,  among  otherB,  whether  tlie  inhabitants  of  a  conn'  '^.^  .  "* . 
Xy,  who  are  bound  to  repair,  are  bound  to  widen  the  bridges,  if  puWio  conteni-  [f  ,he  bxi 
ence  requires  it.  The  Court  were  of  opinion  (hat  they  were  bound  to  widen,  geneiei  or 
if  the  eieg«ncies  of  the  public  require  it.  iha  public 

9.  Hei  v.  tub  west  RiDiKO  OF  VoPKsiiiRE.  M.   T.   1787.  K.  B.  2  East,  ta^mn  it. 
S53.  n. 
To  an  indictment   against  a  riding    for    not  repairing  a  public^  carriage      ur    (■"? 
bridge,  the    plea  alleged  that  certain]  townships  had    immemorially   been    tridae 
used  to  repair  the  said  bridge.     Evidence  that  the  townships  had  enlarged  the  ^hich  but 
bridge  to  a  carriage  bridge,  which  they  had  before  been  bound  to  repair  as  a  t>eenBl 
toot  bridge,  was  put  in  to  support  the  plea,  which  it  was  urged  was  insufficient.  »>;■  re 
The  jury  found  for  the  defendants;  but  on  a  rule  which  had  been  for  a  new  ^'^^^J'ii. 
trial  coining  before  the  Court,  they  said;  The  indictment  states  the  bridge  in  ^^*"^°' 
question  to  be  a  carriage  bridge ;  and  the  defendants  in  their  place  admit  it  to  gd  to  &  ur 
be  a  carriage  bridge;  but  they  allege  that  other  persona  are  bound  by  preacrip-  ridii  bridga 
tion  to  repair  iL      Now,  (here  is  no  evidence  whalerer  which  tends  to  support  •id  nwd 
(hot;  on  the  contrary,  it  is  shown  that  this  never  was  a  carriage  bridge  till  '' *°''''  ^' 
within  these  few  years;  but  was  afoot  bridge,  which  was  kept  in  repair  by  the  ^oii*.°{hJ 
townships.     Where  a  party  is  bound  to  repair  n  foot  bridge,  he  shall  not  dis-  cauni*' 
charge  himself  by  turning  it  into  a  horse  or  carriage  bridge;  but  slill  be  shall  ware  hold 
only  be  b»und  to  repair  it  as  a  foot  bridge,  that  ia,  fro  rata,  for  otherwise,  *n  liabte  i» 
eouatiea  are  bound  to  repair  all  bridges  of  public  utility.  fumiih  the 

(6)  Of  indiinduah,  f^'lnn\ 

t.  Rexv.  Tim  west  ridimc.  of  Vorkshirk.  E.  T.  1770,  K.  n.  5  Burr.  ,'-.'';;;.  J 
2591;  SC.Blac.  C05.  S.  P.  Rex  v.  Kbrriion,  H.  T.  181o.  K.  B.3  M.  t^fll^j^"^ 
&  S.  526.  ,  hid  rander 

This  was  an  indictment  for  not  repairing  Glusburn  bridge.     The  defendants  ed  aec«n» 
pleaded  a  plea  of  ann  dtbttU  reparare;  because,  thoy   say,  that  there  was  a  '7- 
certaia  ancient  public  foot  bridge  over  Glusburne-Uecli,  and  that  the  inhabi-  . 

lants  of  the  township  of  Glusborne  took  down  the  said  foot  bridge,  and  in  lieu  'V" .""'' 
and  stead  thereof,  and  in  the  place  where  tbe  said  foot  bride  had  been  erected  ^  (,tid»e 
and  stood,  did  erect  and  set  up  the  said  bridge,  in  the  said  indictment  specifi-  which  the 
ed,  for  horses  and  carnages;  and  thnl  the  inhabiianta  of  ihe  towntsbip  ofGlus-  public  a 
borne,  from  time  immemorint,  till  the  time  of  taking  doivn  the  said  foot  bridge,  •'opt.  'hey* 
had  repaired  the  same;  and  from  Ihe  time  of  erecting  the  new  bridge,  bad  re-  *'"'.''?l  *""' 

E aired  and_  ought  to  repair  tbe  same;  and  ihey  traverse  the  right  of  the  inha-  "* 'j^  -..'. 
itants  of  west  riding  "   to  repair,"  and  upon  that  traverse  issue  was  joined,  bat  if  it  *ba 
On  the  trial  of  thin  cause,  it  appeared  in  evidence,  that  there  was  an  ancient  b  bridge 
&>ot  bridge  over  Glusburn- Heck,   and  a  ford  for  horses,  ffnd  another  for  carri-  from  which' 
ages.     That  the  inhabitants  of  Gluaburne  had  always  repaired  the  said   foot  •'".P''''''" 
bridge.      In  the  year   17  13,  the   inhabitants  of  Glusburne,  being  desirous  of  ^  nefit''h« 
having  a  bridge  for  carts  and  carriages  over  the  said  stream,  did  apply  for  as-  j,  bound  ta 
sislance  to  the  general  quarter  sesaiona,  which  ordered  [he  treasurer  to  ad- jepRii  li. 
vance  the  sum  of  10/.  aa  a  gratuity  out  of  the  county  stock,  to  enable  the  in- 
habitants to  build  a  bridge   over  Glusburne  ford.      Uy    a   subsequent  order  of 
sessions,  reciting  thst  the  execution  of  Ihe  above  order  had  been  suspended,  it 
was  then  ordered,  that  the  treasurer  should  pay  the  lOI.,  provided  that  nothing 
therein  should  extend  to  charge  the  inhabitants  of  (he  riding,  in  time  (o  come, 
with  (ho  repBrB(ion  of  (he  intended  bridge.     In  pursuance  of  the  said  order, 
thosumof  10^  was  paid.     The   inhabitants  of  Glusburne  did  build  a  bridge 
for  carts,  carriages,  horses,  and  foot  passengers,  and  pulled  down  the  ancient 
foot  bridge,  and  sold  the  materials  thereof,  and   received  the  money  for  the 
same;   which  bridge,  so  built,  was  of  public  utility,  and  used  constantly  after- 
wards by  all  persons  passing  that  road,  till  the  same  was  taken  away  by  a 
flood.     The  ancient  bridge  stood  about  60  yards  below  the  said  new  bridge,  in 
the  same  highway.     The   snjd   road  was  made  a  turnpike  road  in  1755;  and, 
about  1766,  tbe  sum  of  Sa.  was  paid  for  a  repair  done  to  the  new  bridge,  out 
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of  the  tolls  ftrieing  from  the  ra&d;  whereupon  the  defeodanU  were  fodiid  guil' 
ty,  subject  to  (he  opiuion  of  thia  Court,  od  the  following  question — Wbelher 
the  iahabitsataof  the  west  riding  are  obliged  to  rebuild  the  said  new  bridge! 
The  Court  were  all  clear,  that  the  riding  was  obliged  to  repair  the  new  bridge; 
and  observed,  that  this  new  bridge  waa  not  bulk  in  the  same  place  where  the 
foot  bridge  stood,  but  at  the  distance  of  more  than  60  yards  above  it.  The  iiH 
{  704  ]  habitants  of  the  county  are  of  comoMn  right  bound  to  repair  all  public  bridg- 
es,  because  they  are  for  the  beoeiit  of  the  coauty.  By  Magna  Charts,  do 
town  or  freemen  shall  be  constrained  to  make  bridges,  &c.,  except  those  nbo 
were  anciently  and  of  right  used  to  raakejhem  in  the  mean  lime  of  king  Hen- 
ry (lie  Second,  The  inhabitants  of  Glusburne  were  not  bound  to  buUd  this 
new  bridge  for  carts  and  carriages,  nor  are  they  obliged  to  repair  more  tbaa 
Ihey  were  before  bound  to  repair;  and  they  never  were  bound  to  repair  a 
bridge,  for  carts,  carriages  and  horses.  What  they  were  bound,  by  prescrip- 
tion, to  repair,  was  only  a  foot  bridge.  They  have  built  a  quite  diflereat 
bridge,  in  a  diflerent  place.  This  new.bridge  is  for  the  common  benefit  and 
utility  of  the  county,  and  the  sesaionB  approved  of  it,  and  contributed  towards 
it.  The  case  in  I  Ro.  Abr.  3B8.  tit.  Bridges,  pi.  3.  about  a  mill  erected  for 
a  person's  own  benefit,  is  a  dilferent  case.  That  case  is,  that  as  a  man  erecia 
n  milt  for  his  own  profit,  and  makes  a  new  cut  for  the  water  to  come  to  it,  and 
makes  a  new  bridge  over,  it,  and  (he  subjects  used  to  go  over  this  as  over  a 
common  bridge,  this  bridge  ought  to  be  repaired  by  him  who  baa  the  mill,  and 
not  by  the  county,  because  he  erected  it  for  his  own  benefit  There  the  pri- 
vate emolument  continued  to  the  person  who  erected  it,  and  it  waa  not  reaaoc- 
able  for  him  to  make  the  county  contribute  to  it,  whilst  the  private  benefit  con- 
tinued to  himself.  But  this  bridge,  for  horses,  carts,  and  carriages,  was  for  lbs 
common  benefit,  use,  and  utility  of  the  county  in  general,  and  Iberefore  is 
within  the  rule,  that  if  a  man  builds  a  bridge,  and  it  becomes  useful  to  the 
county  in  general,  the  county  shell  repair  it.  It  appears,  that  the  quarterMS- 
sions  approved  of  it,  and  even  oontribuled  to  it. — Judgment  for  the  crowD' 

2.  Rex  V.  THB-|NHABIT.\STS  OV  THE  COUNTY  Of  Kb.tt.  H.  T.   1811.  K.  B.  13 


East.  230.  S,  P.  Rex  v.  the  inhabitants  of  the  forts  of  Li«dsat,  im 
Aswherea  ^^b  coitntt  of  Lincoln.  T.  T..1811.K.  B.  14  East.  318. 
omMwerad  '^^^  Medway  Navigation  Company  were  empowered  under  a  local  act,  (16 
to  make  s  ^  '^  Car.  2.)  (o  make  the  river  navigable,  and  to  take  tolls',  and  "to 
river  a(t*i  amend  or  alter  such  bridges  or  highways  as  might  hinder  the  passage  or  nan- 
gable,  and  gation,  leaving  Ihem  or  others  aa  Convenient  in  their  room."  ^c.  it  appeared 
'°  "h'h^  h  ^^^'  ""^-^  '""^'  "**""'  "^^  years  sgo,  destroyed  a  fort  across  a  river  in  the  com- 
wava  af  """^  highway  by  deepening  its  bed,  and  built  a  bridge  over  the  aame  place. 
mighi  in  The  inhabitants  ofthe  county  were  now  indicted  for  not  repairing  such  bridge. 
jare  the  na  They  pleaded  that  the  company  were  bound  (o  repair,  and  traversed  tbeir  own 
vigailoD,  liability.  The  CourtI  held,  that  the  company  were  responsible;  and  thai, 
leaving  0  I  therefore,  the  indictment  could  not  be  supported  agsiost  the  defendants,  obser- 
Ihersascon  ^^j^g^  (j^g  statute  gives  power  to  the  company  to  take  or  alter  the  highway  for 
their  room  'lieir  own  purposes,  upon  condition  of  leaving  another  passage  as  convenient 
deitroyed  a  i"  its  room;  and  if  they  do  not  perform  the  condition,  they  are  not  entitled  to 
public  ford,  do  the  act.  It  is  a  continuing  condition;  and  when  the  company  thought  pro- 
eubstiiating  per  for  their  own  benefit  to  alter  the  highway  in  the  bed  of  the  river,  so  thai 
"'"'^e?'^?'' the  public  could  no  longer  have  the  benefit  of  the  ford,  they  were  bound  to 
-  k  ij  S'^^  another  passage  over  the  bridge,  and  to  keep  it  for  the  public. 
Ihat  they,  ^'   R''-<=>«a  v.  Watson.  E.  T.  1703.   K.  B.  2  Lord  Raym.  856. 

Dot  the  '  "^iie  defendant  was  indicted  for  that  he  was  such  aday  posaessed  of  ahouse 
conntr,  in  Lynn  Regis,  adjoining  lo  the  common  bridge;  that  he  ought  to  repair  (h« 
wareboand  gaid  house  raliime  teniirtB;  but  that  he  permitted  it  to  be  so  much  but  of  repair 
((.repair  it.  j],at  it  was  ready  lo  fall  on  the  queen's  Buhjects. passing  over  the  said  bridge, 
^c.  Upon  not  guilty  pleaded,  the  jury  fouad  a  special  verdict,  that  the  de- 
at''»il?wB'!l  l^i^^nt  ^^'^  1'"^  tenant  at  will  of  the  said  house;  and  ended  with  s  specisl  con- 
holden  lia  clusion,  praying  the  judgment  of  the  court,  whether  he  were  obliged  ro/wa* 
ble  to  n       lennra:  to  repair  the  house.     And  after  argument,  it  was  adjudged  that  the  ds* 
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fendant,  as  tenant  at  will  011I7,  ouglil  to  repair  the  house,  30  that  llie  public  be  P"" ■•'<"■'■ 
not  prejudiced  by  (ho  want  of  repairs;  but  that  he  ia  not  compellable  to  repair  T'*"^  P™ 
a»  to  hi9  landlord  j  and  that  is  shown  well  enoueb  in  this  indictment.  Thef  u"^  "" 
objection  is,  that  he  ia  not  chargeable  to  repair  rattoae  lenvne;  but  though  that  *  ' 

IS  improper,  yet  it  ehall  bo  intended  of  the  poaaession,   and  not  of  a  acrvice. 
And  judgment  waa  given  against  the  defendnnt. 

(e)   Of  eoi-porate  bodiei* 
The  coonty  op  WoRctaTER  v.  tub  town  op  Evesholm.  M.  T.  1686.  K. 

B.  Skin.  351.  Corport 

The  sessions  having  made  a  rate  for  repairing  a  brid^re,  which  was  a  common  t!oiu  iib 
public  bridge,  and   which  all  the  count/  except  the  corporation   ol   ETesholm  rateable 
bad  paid,  they  removed  the  order  by  eertiorai-i  into  this  court;  when  it  was  ob-*"''  ""■. 
jected  that  the  corporation  were  not  liable  to  be  taxed  with  the  county,  being  ""rrt^.'h!!^ 
taxable  by  ihemaeWes  by  the  statute  of  22  H.  8 .  c.  6.     But  the  Court  seemed  „J"J  '' 
to  be  of  opinion  that  the  corporation  are  rateable  with  the  county  ;  but  tbe  pablio 
case  irSB  dia^KiBed  of  on  another  ground.  bridgei: 

(d)  (^  lord,  of  mnnoM.  [  106  ] 

Rex  v.  Bucknal.  M.  T.  HM.  K,  B.  1  Mod.  Rep,  fi5.  98;  S.  C.  6  Mod. 
150;  S  C.  1  Salk.  358;  S.  C.  Holt.  128;  S.  C.  2  Lord  Raym.  794.  84. 
At  atrial  at  baron  an  information  for  suTering  a  common  bridge  to  run  to  * '"^  "'^ ' 
decay,  which  the  defendants  by  tenure  were  obliged  to  repair,  it  woe  resolved,  J^'J,*^ 
1.   That  if  a  manor  be  held  by  the  service  or  tenure  of  repairing  a  eamnMn  bonnd  to  r« 
bridge  or  highway,  and  that  miinor  afterwards  comes  to  be  divided  into  several  pair  *. 
hands;  every  one  of  these  alienees  being  tenants  of  any  parcel,  either  of  the  bridge,  bat 
demesnes  or  set  vices,  shall  be  liable  to  the  whole  charge,  and  are  contributory  *"  '"■)'  ^* 
among  themselves.      And  though  the  lord  of  the  manor  might,  on  the  Bevernl  |^^  ^f 
alienations,  agree  to  discharge  those  that  purchased  of  him  from  such  repairs;  ,,niire  or 
yet  that  shall  not  alter  the  remedy  for  the  public,   but   only  bind  the  lord,  andbj  prMcrip 
those  that  claim  undtr  him.     As  thfi  whole  manor,  and  every  part  of  it  in  pes'  twa. 
session  of  one  tenant,  was  once  chargeable  with  the  reparation,  so  it  shall  re- 
main, nolwitbstauding  any  act  of  the  proprietor:  it  shall  not  be  in  his  power  to 
apportion  the  charge  whereby  tbe  remedy  for  public  benefit  should  be  mado 
more  difficult,  or  hy  alienations  to  persons  unable  to  render  it,  in  respect  ofthe 
parts  which  should  come  into  such  hands,   quite  void.     2dly.  That  though  a 
manor  subject  to  such  charge,  comes  into  the  hands  of  the  crown,  yet  the  duty 
on  it  continues,  and  any  person  claiming  afterwards,  under  the  crown,  (he 
whole  manor,  or  any  part  of  it,  shall  b^  Tjabl^  (o  pn  iodiclment  or  iarormatioa 
for  want  of  duo  repairo, 

(0   Ofhimd^tdt. 
The  justices  of  thk  peace  of  Wiltshire,  case  or.    M.  T.  17IT.  K.  B. 
Cited4\1n.  Ab.  2DI. 
The  Court  was  moved  for  a  mandamni  to  the  justices  of  peace  for  the  conn-  ?'"'?''/. 
ly  of  Wilts,  to  make  an  assesameot  upon  the  inhabitants  of  an  hundred  in  lhe„Q(j,''„f  g' 
county,  for  the  reimbursing  two  of  the  inhabitants  of  that  hundred,  who,  upon  hondred  ra 
an  indictment  against  the  inhabitants  of  that  hundred  for  not  repairing  a  bridge  pdirabridg* 
within  tbe  hundred,  were  distrained  to  appear  and  defend  the  said  indictment,  the  Ciiart 
and  upon  that  account  were  put  to  30/.  expense.      The  Court  refused  to  grant "'"  ""* 
"  Carporale  bodies  ate  onlj  bonafl  in  muinlBin  bridge!  by  pmcriptioFt;  hut  there  is  1  %anda 
dilTerenee  belwaen  bediei  palitic  m  corporBte,  nnd  oalnrdl  peraona'  for  the  bodiei    politic  ^^^^  ^^ 
or  corporalB  innj  beboand  by  DsBfie  and  pre«eripIion  only,    having  ■  laccenion  po'pelnal ; nompri ih« 
but  *  nntaral  parson  cannot  be  baand'by  tlw  mere  act  at  hiaanceator,  wiihoRt  a  lien  or  bind-  jb,,j~  t. 
ing;  2  Inal.  TOO.     And  where  nn  iadiclinenl  charged  a  corpara lion  with    a  praacriptive  o-mukaanai 
bligatioii  to  repair  a  bridge,  and  a  charter  of  in  corpora  Iton  grnsted   bj  Edw,  6.  wai    E'"""  aeamiLeiit 
in  evidaaos.  Trom  the  terms  of  which  il  appeared  lo  be  doDbiful,    whether   ihe  corponitiun  f„  q^^^  „ 
had  berni-B  enisled  imniemoriuliv,  and  whether  lands  had  not  Ireen    given    Tor  the  lepair  ■I'iQliDra* 
Iba  bridge;  bat  parol  evidence  w:ia  given  ibut  Ihs  corporation  hnd  in  fuel  lepaircd  the  bridge  „g„t 
ai  f^ir  bach  t*  li«iug  inamarf  could  go;  il  waa  halden  thai  Ifaa  parol  BTidaoee  and  the  char- 
ier might  be  taken  la  aid  of  each  other,  and  that  the  preponderenea  of  evidence  wa*,  tliat 
(his  naia  carporatian  hy  priMCripilon,  althoogh  words  orioooFpotatian   were    uMd    in  Ih* 
ineorpeiBiing  part  of  ihe  chatter  only,  and  that  the  corporalion  were  atill   b»u<l  U  icpail 
[>y  preacription,  Oad  not  by  teaoiul  tee  it  Eail.  861. 

Vol,  IV.  64  „  , 
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a  ntoiMiiMiu,  because  lh«  JD^ieea  had  Dot  power  to  make  an  asBeratnent  for 
that  purpose,  aoil  bald  it  was  a  hard  case,  but  (hat  do  remedv  was  pro.fided 
ibrrein. 
i/l  Of  i:iC  ;..■•.  II' i7,o  ?■':// fcf  (ff  nirrf  ii>ft(itiliin(«  of  cotwlttt,  hmufrid),  ^e. 
Etery  hi'jse!.(i'<l<.  r  iS  an  inh[>l  jlanl;  but  not  a  servant,  though  he  has  a  per- 
t«[>3l  iFsidence;  2lnsI.7C;i.  So  everji  one  who  has  a  hutisc  ond  Bfrvaati 
there,  though  he  resides  in  ano'her  county;  ibid;  Or  a  niiia  dwelling  in  anoibcr 
county,  who  occupies  land  there;  3  ln»l.  702;  or  a  corporation  which  occu[>ies 
land  ill  anoAirr  county;  ?  Inst.  '•OS;  or  an  infaDt  who  hna  a  bou»e,  or  hold* 
land  there;  -2  Inst.  103;  or  a  man  who  holds  land  ip  right  of  his  wite,  is  an  in- 
i10T[     habitant;  ibid. 
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*^  '*''?"  "  (B;    Or  THE  LI  tBILITT  FOR  I.NJLRIES  OCCiSIOItep  BI   THE  ROR'REPAIIt. 

''l^.      ^    RCSSELL  T.   THE    MEN    DWELLING    I.-«    THE    COUSIT    OF    DsvOlf.    M ,  T.     1781. 

"t'::!r.r,  ^  .   .  k.b.i.t.b,667. 

for  ui  iDja        To  an  action  against  lot  nun  diclling  in  tht  county  of  D.  for  an  injury  don« 

ry  ■uiai*     to  the   plainlifl's- waggon,  io  coosetjence  of  Ihc   bridge   being   out   of  if  pair, 

hJ  by  Umit  which  ouL'ht   li>  have  been  repaired  by  the  county;  two  of  the  JTihabirgniH  lor 

omiHioD  to  tiicniselves  and  the  rest  in  the  county,  demurred;  when  Ihey  in^isled   thai    by 

^*|g  the  laws  of  this  kingdom   no  civil  action  can  be  maioiained  against  Ihp  inhatt- 

.idf«,  on  itsnls  of  a  county  at  large,  for  any  injury  sustained  by  an  individual  in  cause- 

n»ibemaia  quence  of  a  breach  of  iheir  public  duty,  and  that  no  in^^tance  could  be  foun<I 

Mtaad.         or  any  attempt  to  support  such  an  action;  and  of  ibis  opinion  was  the  Court, 

and  nbferved  that  the  action  did  not  lie,   for  they  were  neither  a  corporation, 

nor  quati  a  corporBt'<>'*i  '>"''  have  they  any  corporate  fund  out  of  which  saiis- 

factiun  can  be  made. 

(C)  Op  the  DisTitfCE  TO  which  the  liibiliti  to  RErjiB  extends. 

■na  nsbili      ■  T.\.  1806.   k.  k  7   East.  588;  S.  C.  3  Smith.  Rep.   467;  S.  C.   Dom'. 
liUon"?  P^'^-  5  Taunt.  284;  S.  C.  2  Dow.  I . 

public  bo  I"  ''■'^  <^"^^  Lord  Ellenborough,  C.  J.  aflerafaling  the  plendiiigs  aad  aspe- 

ilj  10  repair  cinl  verdict   which  hud  heen  found,  but  which   it  is   unnecessary  M  atfrerl   to- 
■  brirfge  ii    here  at  more  length,  delivered  judgment  as  follows.     The  aii^e  '^iiesboa  off 
nal  contia     t))esc   pleadings  is,  whether  the   hinliway  joined  to  a  common  brid!i«   at  each 
btiZiln       *"''  thereof,  for  300  feet,  is  of  common  right  to  be  repaired  by  the  mhabilanis 
fclCbai  ai  ^^  '1'*  county  at  Inrfie;  in   other  words,  whether   a  dilTereot   rule  of  law  pre- 
UDdi  toiho  vails  with  respect  to  the  300  feet  of  (he  road   at  each  end  of  the  bridge,  from 
h'lgf'i'ay  tar  that  which  prevails  with  retipect  to  (he  bridge  itself.      It  is  by  the  form  of  the 
j"''"'"'  '"'  pleadings  admitted  on  the  part  of  the  defendants,  Ihot  the  repair  of  the  bridgo 
"'    does  at  common  laiv  fall  on  [he  inhabitants  of  the  county,  and  that   the  hiph- 
way  for  300  feel  is  subject   to  the  same  rule,  inasmuch  as  they  have   pleaded 
not  guilty,  and  have  not  sta(ed  that  any  persons  are  liable.     I'hat  at  comman 
law  the  county  in  liable   to  the  repairs  of  a  public   bridge,  is  clear;  and   after 
the  cade  of  the  King  v.  the  West  Riding  of  Yorkshire,  5  furr.  259.  ihey  can- 
not sny  thai  they  ougbt  pot  (o  be  charged  for  the  bridge  itself;  but  they  have 
endeavoured   to  separate  t!i<j  highway  from  the  bridge  ilself      f  y  the  statute, 
however,  the  highway,  for  the  iiinits  of  300  feet  at  each  end  of  the  bridge,  is 
depcudeat  on  the  bridge  as  to  its  ujmensions,  and  the  repair  of  it  is  to  be  or- 
dered in  like  manner,"  But  it  is  said  Ihal  there  is  no  reason  to  construe  the 
statute  as  dcclariilory  of  the  common  law  jn  this  respect,  and  that  at  least  it 
introduces  a  new  law  with  respect  to  the  road  at  the  ends  of  bridges.     Put 
there  is  not  any  thing  in  the  statute  which  favours  this  construction;  all  its 
[  708   ]   clauses  coupling  the   bridge  with  the  highway  at  the  end  of  the  bridge.      The 
atatulc  de6nes  as  to  the  3U0  yards,  what  might  otherwise  remain  indefinite   as 
to  the  end  of  the  bridges,  and  doca  not  in  other  respects  alter  liiC  common  law. 
By  the  22  H.  8.  c.  5.  it  is  enacted,  that  such  part  and  portion  of  the  highways, 
as  well  within  franchises  as  without,  fft  lie  next  adjoining  to  any  ends  of  any 
bridged  distant  from  any  of  the  said  ends  by  the  space  of  300  feel,  shall  be 
made,  TfnntroH.  nnd  amended,  as  often  as  n^-^d  shall  require;  and  (he  juaticea. 
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or  four  of  ihem,  (I,  Q.  )  shall  have  power  to  inquire,  hear,  and  determine,  in  jj"  ^/^'te 

the  general  sessions,  all  mnnner  ot  annoyances  of  and  in  aiich  highways  no    ' 
being  antl  lying  nest  adjoining  to  any  enrfa  of  bridges,  diitant  froni  any  ono 
of  Ihe  ends  of  such  bridges,  3(X)  feet,  and  lo  do  in  every  thing  concerning  the 
making,  repairing,  and  amending  such  highways,  in  as  ample  B  manner  as  they 
may  do  for  the  making,  repairing,  and  amending  of  bridges. 
2.  Rei  V,  THB  INHABITANTS  OF  THE  couNTT  OF  Devos.  M.  T.  181 1,  K.  B. 

14  East.  477.  Buttliein 

The  county  of  Devon  is  divided  from  the  oonnty  of  Dorset  by  the  river  h.ttitantanr 
Yarly,  over  which  (here  is  a  bridge  maintained  by  Dnrset,  the  inhabitants  of  a  cDomj  in 
which  in  course,  under  the  25  H.  8.  c.  5.  maintained  the  road  for  300  feet  on  "''icl'  ". 
the  Devonahre  side,  from  the  bridge,  as  part  of  such  bridge.      At  the  disfance  "*"  ^"f^^ 
of  150  feet  from  the  l)ridge  on  the  ssme  side,  the  road  about  30  years-ago  led  ""t',;  "300 
through  a  ford  occasioned   by  a  amall  stream  whicli  runs  into  (he  Yarly;  but  feel  or  an 
shout  that   time,  in  order  to  avoid  tha   inconvenience   of  tho  ford,  a   smaller  nid  bridge, 
bridge  was  built  over  it  by  an  rndividiial,  which  having  been  generally  used  weio  hold 
by  Ihe  public  ever  since,  was  considered  as  having  been  adopted  by  the  county.  ''°  ''»'''"'<» 
The  snaaller  bridge  having  fallen  into  decay,  and  requiring  repair,  Ihe  inhabit-  „g„bridee 
ants  ot   Devon  were  called  upon  to  repair  it,  which  they  objected  to,  on  the 
ground  that  being  within  300  feet  of  the  former  bridge  over  the  Yarly,  which 
were  repairable  by  Dorset,  the  inhabitants   of  Devon  were  no  more  lioimd  to  . 
repair  the  smaller  bridge,  than  they  were  the  road  for  that  distance  before  that 
bridge  was  built,  though  lying  within  the  limits  of  their  country.     Whereupon 
this  indictment  was  preferred  against  them  for  the  non-repair  of  the  sriallor 
bridge,  and  a  verdict  passed  for  the  crown.     And  upon  motion  for  a  new  trial, 
Lord  Ell  en  bo  rough,   C   J.   said,  Ear^h   is   a   substantial   bridge  in  a  different 
«onnly,  and  the  new  bridge  cannot  be  considered  as  an  appendage  to  the  other. 
.  The  statute  of  H   8  attaches  equally  on  the  inhabitants  of  each  county  in  re- 
spect to  its  awn  bridge.      It  makes  no  diTerence  that  the  new  bridge  was  lirst 
built  by  an  individual,  if  it  were  afterwards  adopted  by  the  public  as  of  great 
public  utility.      While  it  continued  a  road,  it  was  repairable  as  part  of  the  old 
bridge,  but  now  that  there  is  a  substantial  bridge  built  on  the  Devonshire  side, 
it  is  repairable  as  a  bridge  by  the  inhabitants  of  the  county  in  which  it  is  situ- 
ate, according  to  the  staiute.      See  1  Eiurn.  J.  377. 

(D)    Oy    TUB    MODE    OF    REFAIBI.VO    BRIDOF.S,      AXO     DEPRAVING    THE    CHUnGES      [     703    J 
INCIDENT  THERETO.* 

Osmond  v.  Widdicombe.  M.  T.   1818.  K.  B.  2  B.  &  A.  49.  Pormerlj  a 

The  question  which  arose  in  this  case  was,  whether  a  bridge  was  a  highway  biidge  nu 
iviihin  the  meaning  of  the  13  Geo.  3.  c.  81,  s.  GO,  bv  which  ca rri a sjes  employ-  ,""'.'{'"'' 
ed  in  carrying  materials  for  tho  repair  of  anv  turnpike  road  or  public  biffhwav,  '.u'-^  ,1,^'' 
are  eiempted  from  loll.  The  Court  held  that  a  bridge  did  not  come  within  the  ^^^b^^,  Ir 
term  highway  used  in  the  cinuse  of  exemption;  the  legislature  having  in  gene-  iI>b  siai.  IS 
ral  treated  bridges  and  highways  as  distinct  and  separate  subjects  of  legisla-  Geo.  8.  0, 
live  provision,     if  it  had  been  therefore,   intended  to  include  bridges  in  this  ^-l.",  liO. 

t  lint  by  the  3  Geo.  4,  c,  128.  ».   BB.  materiali    for  tb«  repairs  orbrldgai  cjirried  along  r""^^'|"* 

>  By  iha  12  Geo.  2.  □.  29  a.  I.   iha    ch.irEes  ot   rEpiTrinr    and  nmendiiri  bridrei,  and  '''°  "V" 
lighway.  at  the  eud>  of  bridge,,  ah.ll  bo  paid  ont  of  the  general  cB«nty  r«e.  '?^  "S"'' 

Tho  four  juslioes  in  aewion,    u  Bforeaaid,  may  appoint  two  anrveyori,  with  aalariM,  to  "'  '  "S 
tee  tho  bridaOB  amended;  22  H.  8  c.  6;  and  62.  Geo.  3  c,  110.  noiHBry  lor 

Andliy  13.  Geo,  B.  o.  B9.  s.  1.  il  sh^ll    ba  lawful  for  the  mimeyor  ofbiidge*,  »nd  other  »»"P'"™-T 
pnhlLc  work",  in  every  oonnty  »ppnipied,  or  to"  be  appointed    by  the  jm'icea  m  (lewiom 

carry  away,  griivel,  Ptona,  aand,  ond  other  inatHriiia  for    tho  rep.,ir    of  auch    li ridges  and 

c.  78,  BDlhorised  lo  dn;  and  tha  aeveral  powera  Ibereby  ve'riied  in  ihc  lurve'voT*  of  high- 
ways, are  hereby  veiled  in  tha  aurveyora  of  county  bridgO",  and  the  roadii  at  the  end 
thereGfai  afnieaaid;  and  the  aeveral  penallie*  and  other  regulation--  in  llie  ^nid  act  co'i- 
taiaed,  arc  bareby  oilended.  a*  far  u  [ba  Hma  are  appkicnble,  lo  ihe  lUTVojora  under  llin 
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exemption,  ooe  should  hsre  expected  that,  like  turnpike  roads  ami  higtiwiir^ 

[  110  ]    they  would  have  been  expressly  mentioned.  Not  only  however  dolbe  Btatatca 

in  geueral  treat  highways,  turnpike  roads,  and  bridges,  distinct  in  one  iniitancc 

alone,  but  in  all  coses  ihcy  seem  tu  have  adhered  to  the  same  view  of  the  sub- 

And  the  right  and  propcrl;  of  all  tools,  implaineiiti,  limber,  bricks,  alooe*.  gntel,  and 
other  niatctial>  parchaied.  gottan,  or  had  hy,  or  b;  the  order  arjuslices  in  caanliea,  or  tha 
•■rveyor  of  coanljr  bi  idges.  Tor  lbs  time  being,  or  In  eay  reopecl  belonging  to  unch  coitn- 
tiw,  »hHU  be  vested  in  fuch  larveyor  for  the  lime  biing,  in  wham,  npnn  id;  actioa  or  >d- 
-  dietmenl  being  eainmeneed  or  prssecnled,  inch  prap«tly  may  be  Inid;  eecl.  8. 

By  lb*  43  Cieo.  8  c,  69.  it  was  enacted,  "  thai  where  any  brid|ta  or  r04ila  ■(  tbe  end* 
thereoF,  repaired  at  the  eipente  ofaoy  caanly,  Hhnll  be  nnrrow  and  iocommodtoae,  ii  iImII 
be  lawrnl  for  the  jmlicea  oC  any  Bessloni.  to  Older  auch  bridge  and  loads  lo  be  widened, 
improved,  and  made  commodiona  for  the  public;  and  where  any  bridge,  repaired  al  llie 
eipeoM  of  any  coonty,  ihall  he  ao  mneh  in  decay  aa  lo  render  the  taking  the  same  wholly 
down  Bipadienl,  it  ahall  be  tawfal  for  the  *aid  justices  at  any  aesaiona,  to  Order  ibe  aame  to 
be  rebnilt,  either  on  the  oldaiie  oraiigalion,  or  on  any  new  one  more  oonveuleni  lo  thf 
piblla,  contigaoin  to,  or  witUa  SOO  ynrda  of  (he  fbinivr  one,  aa  to  sncli  jiuticoa  aliall  aeent 
meet}"  mcI,  3, 

And  if  for  Ibe  purpose  of  altering  ike  ailnitiOD,  or  of  widening  or  enlarging  any  *ach 
bridge  or  bridges,  road  or  roada,  as  aforesaid,  It  sliiill  be  necessary  lo  purchase  any  land  or 
groond,  itehall  be  lawrd  Tor  Boeh  onnnly  aarveyoT;  by  and  nnder  the  direction  of  aach  joa- 
lices,  at  their  general  qasrlar  sessions  ai  aforeMid,  to  aaoerlain  ibe  lame,  not  eiceediog  in 
the  whale  one  acre,  al  any  one  snch  bridge  aa  sroresaid,  and  lo  contract  and  aijree  willi 
Iha  owner  orsnch  Isad  and  persons  inleresied  therein,  for  Ibe  purchase  thereof,  euher  by  a 

foood,  or  the  aatd  sarieyor  einnot  agree  wilh   him.   the  said  jnslicea  in  aessioni  ehall  im- 

Sannel  a  jury,  who  shall  aaaSB  the  compensation  for  Fuch  land,  and  for  the  trespass  and 
amage  to  ho  done  by  the  eieeulino  of  ihe  powers  of  Ihie  act,  in  the  anme  manner  ai  ihey 
•re  Baiharkied  to  da  by  the  act  of  IB  Geo.  S  in  relalinn  lo  highways;  and  every  daiBe, 
matter,  and  thing  in  [he  aatd  ael  contained,  and  all  other  powers  and  pmvisiaBs  Ibeieof. 
are  hereby  eilendcd  to  the  works  by  thi)  act-aulhorised  to  be  done  aa  far  aa  the  same  ara 
applicable,  provided  that  no  money  shall  be  applied  to  ihe  umendmenl  or  alteration  of  any 
■ach  bridge,  nnlil  preAntment  shall  have  been  made  of  [he  insufRcieney,  or  want  of  repa- 
ration orsaeh  bridge,  in  pursuance  of  some  or  one  of  [ha  alalules  made  and  now  in  foica 
Goncerniag  pablie  hridgeii. 

All  ordera  and  proceedings  made  and  had  wilhin  the  eoanty  of  York,  relalive  [•  coaaly 
bridges,  shall  in  falnre  be  made  and  had  by  the  jojlicei  of  the  respeciive  ridings  al  Ibe  >n- 
naal  and  generall  qnartor  sessions  holdcn  the  first  whole  week  oftar  Easier,  and  al  no  other 
session),  except  al  adjoarnments  of  (he  same,  fur  the  express  purpose  ofcanying  SDch  or- 
der* into  etTect.  provided  thut  il  ahall  be  lawful  far  any  two  juxices  nftho  said  ridings  re- 
■peclirety.  in  casea  of  emergency,  lo  give  orders  fur  temporary  bridge*,  or  such  repair*  aa 
ebali  ba  necedsary  for  the  accomndniion  of  the  public;  aect.  S. 

The  St.  Geo.  S.  c.  SO.  recognises  tha  previous  Mamie  of^S.  Geo.  3.  and  proceeds  thn«, 

act  for  the  purchasing  of  any  land  or  gronnd,  do  extend  in  the  purchaae  ofany  building  or 
boildings,  or  oiher  erections."  for  remedy  whereof  be  it  enaclci);  ■'  ihnt  all  and  ever)  tba 
power*  and  anihoriiies  in  [be  said  act  menlioned  end  coniained,  for  the  purchase  of  any 
land  ur  ground  for  the  pupoMs  of  the  aaid  act,  ahall  eilend  nod  be  constrned  lu  extend  to 
all  sach  building  oi  buildings,  or  other  erections  aa  m.iy  be  necessary  lo  be  pnrebiised  for 
tha  purposes  of  the  said  act;^^  aect.  1. 

And  whereas  il  is  eipedient  that  Ihe  provisions  of  the  said  acl,  except  .)9  aOer  mentioned 
shonld  be  extended  to  bridges  repaired  by  Ihe  inhabiianls  of  hundn  ds  and  other  general 
divisinns  of  connlios.  be  it  further  enacted,  ■■  thai  the  said  act  and  all  the  powers  and  pro- 
ad  and  built,)  ahall  extend  aa  yte\[  lo  bridges  and  the  roads  at  the  end*  thereof,  repnirrd 
by  ihe  inhabitnnli  orbandredi  and  olhar  general  divisions  in  the  iialure  of  hundreds,  a* 
to  bridge*  and  tbo  roads  at  the  end  Iheieof,  repaired  by  the  inhabilania  of  cooatics,-" 
■ec.  2. 

Tba  SS.  Gao.  S  e.  14T.  recites  Ihal  wherea*.  in  and  by  sn  act  made  and  passed  in  Ibe 
forty-third  year  of  the  reign  of  hia  then  present  majesty,  inatitated  "  An  Act  for  remedying 
certain  defects  in  the  Laws  relative  to  the  Building  and  Repairing  of  County  Bridges,  and 
alher  Works  mainlaiRed  at  Ihe  uipnnse  ofibe  inhabitanla  of  connties  in  England,"  it  b 
saacted,  that  it  should  be  lawful  lo  and  for  the  surveyor  ofbridgai  and  other  pablie  work* 
in  each  and  every  county  respenlively,  within  ihal  p.trl  of  [he  oniled  liingdom  c.illeil  En^- 
glaai,  appainled  or  to  be  appointed  by  Ibe  justice*  at  any  general  cgnarter  aession  of  ihs 
peace  to  be  holdan  for  auch  counly,  and  [he  naid  surveyors  were  [hereby  aulharised  and 
ampawared  tti  search  for.  take,  and  carry  away  gravel,  ((one.  sand  and  other  nialeiisls, 
for  the  rep.itr  of  certain  bridges,  therein  mcntinned,  nnd  roada  a[  the  ends  thereof,  being 
■BCb  OS  the  inhabilaala  of cnuiitie*  ar«  bonad  to  rapjir,  and  lo  remove  otwlraelioaa  and  an 
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iect;  BB  for  inrtaoce  tht  tlalvft  43  Qco.  3.  e.  69.  empowers  the  twveyors  of 
bndga  to  get  maleriala  Tor  the  repair  Of  bridges  in  the  same  monner  bs  *t(r-  [ill  ] 
*:r^oyiBf  high>eo,jannderl)uaill^Geo.X  c.1%.  Besides,  it  must  be  recollect- 
ed thai  the  damage  done  to  a  turnpike  road  from  the  carriage  of  materials  for 
noyitiBBS.  from  sncbbfidgM  and  roads  in  snchoDdllie  eame  manner  H  (he  aurveyor  oi' 
■urveyoi.  of  »ny  common  highway  within  ihis  kingdum,  ia  or  are  (by  an  acl  passed  in  (he 
Ihirteenlh  year  of  tho  reign  of  hia  then  pre«m  'nnje^iy,  in-iUul«d  "An  act  to  explain 
Amend  and  reduce  mto  one  Act  of  Parliament,  (be  Statute,  now  in  being  fonhe  Anreodl 
inent  and  preaarvMioncr  the  Public  Highway.,"  ftc.)oulhoriaed  to  do;  and  the  aeYer.I 
power,  and  authnriMe.  IbsroUy  nested  in  (he  sarvByorJ  of  highway.,  ax  well  for  (he  geltio* 
of  m.tertal.  a.  he  preventing  and  removing  of  all  nuisaocea  from  ,nch  bridges  and%03d! 
ahnnld  be.  and  the  same  was  (hereby  veiled  in,  tile  .ur.eyor.  of  cuantv  bridle,  and  (he 
rondj  U  Iheeod^  tboreof,  as  aforesaid;  and  the  .everal  penaliies.  forfeiiu re.,  matte"  and 
Ihing.  in  the  uid  ac(  contained,  relating  to  highway,  .hould  be  and  the.»me  were  there- 
by  eitonded  and  applied  a.  far  a.  the  .ama  aie  applicable  to  a«ch  bridges,  and  llie  roedi 
at  the  end  theieof  as  aforesaid,  as  fully  and  effBrluiilly  a.  if  the  .ame  and  o»Brv  part  ihereof 
wire  therein  repealed  and  re-enacted;  the  .UTTeyor.  making  .BtiifaciiDn  and  compeuM 
(ioD  for  all  Irupan  aod  damage  done  in  the  elocution  of  the  powers  of  (hdi  act  insuch 
and  ihB  aatne  meaner  a.  the  surveyor,  of  highway,  are  required  to  make,  in  sad  by  the 
■aid  recited  act;  and  wbeteas  an  act  was  mnde  in  the  fifty-fourth  year  of  the  reien  of  hn 
then  pre.eiit  mfljfi8iy,insliluied,  "  An  Act  to  explain  and  e.Iend  an  Aotfor  remedyiiw  de- 
feeu  iQ  the  Law.  relative  to  the  building  end  repairing  of  County  Bridges,  and  olher  work. 
u.a.i.tai,«d  at  the  expsn.e  of  ihe  inhahitanU  of  Conntie.  in  England,  and  for  eitendin.  the 
■aid  Act  to  Bridge,  and  other  Work,  mainiained  al  the  eipensa  of  hundreds,"  and  w6er«- 
as  if  IS  eipedieni  that  .urteyora  of  county  bridge.,  and  other  penion-i,  helng  under  cnniracl 
for  the  reballding  or  repairing  each  bridges,  or  bridge,  repaired  by  the  inhnbKsnts  of  hun- 
dred, and  other  general  diviaiooa  ofcouuliB.  in  the  D:itnre  of  hundred.,  should  hate  a  mora 

ly  brldgen,  by  the  operation  of  the  .aid  Ar»\  recited  act,  so  far  a.  relates  to  the  procuri^ng  of 
.tone  forsnch  purposes  "from  quarrie*;  and  enacu  *•  that  from  and  after  the  peniiag  oflbia 
act,  it.h.ill  and  may  be  l^iwful  to  and  for  every  .nrveyor  of.uch  bridge.,  in  each  and  every 
eoamy  within  thnl  part  of  the  united  kingdom  called  -  ngland,  appoinled  or  (o  he  appointed 
by  the  jaatica.  at  any  general  quarter  sesBJOns  of  (be  peace  lo  be  holdea  for  ench  county, 
and  also  lo  and  for  the  bridia  master,  or  all  and  every  person  oi  pemoni,  who  muy  at  the 
pasaing  this  act.  or  from  and  after  the  pnaaing  thereof,  he  under  the  contract  for  rehnilding 
or  repairing  of  any  public  bridge,  buill  or  repaired  nt  the  expeiice  of  the  iiibiibitjiut«  of  any 
■och  county,  hundred  nr  general  division  a.  aforetiuid;  end  .nch  autveyor  or  surveynrd, 
and  also  BDch  other  person  or  peraona,  are  hereby  auihori.ed  and  empnwered.  ivi(h  the 
consent  and  by  the  order  of  two  justices  of  the  peace  aoling  for  the  county  in  which  such 
bridge  i.  intended  (o  be  re.hallt  or  repaired,  first  had  and  oblnined  for  that  potposa,  to 
■earch  for,  work,  dig,  i;et  and  carry  away,  any  stone  in.  from,  or  out  of  any  c|uarry,  or 
quarries  whatsoever,  with  the  county  or  counties  to  which  such  bridge  muy  helong,  other 
than  end  except  giich  quarries  as  may  be  situated  within  a  garden,  yard,  avenue  to  a  house 
lawn,  park,  paddock,  or  inclosed  plimatioii,  or  as  may  now  or  hereafter  have  ornamenlBl 
timber  tree)  growing  thereon,  wiihont  the  licenso  or  consent  of  the  owner  or  owneis,  of 
such  quarry  or  qu:irrios,  as  such  surveyor  or  other  person  or  persons  shall  Judge  necessary, 
far  the  rebuilding  or  repairing  of  snch  bridges  respectively,  piovidod  «nch  t|uarty  nr  quarries 
shall  have  been  worked  within  the  laal  three  yeai-a  preceeJing   the  lime  when  such  Liidge 

ing  snch  salisruction  and  recompence  fur  the  value  of  encb  sione,  and  also  for  ihe  damage 
to  be  done  lo  su'h  quarry  or  quarries,  by  the  gelling  jnd  carrying  awny  the^dme,  a.  ihull 
be  ngree-l  upon  between  him  and  them,  and  the  owner,  occuplei,  or  other  percen  interest- 
ed io  .uch  qu«ry  or  quarria.  respectively;  and  in  case  they  cannot  agree,  or  such  owner, 
occupier  or  other  person  inieresled  .hull  tefuso  (o  trenl,  then  und  in  every  such  cnje,  the 
justice,  of  the  peace  at  their  general  or  qunriur  session,  or  any  two  or  more  of  (hem  ap- 
pointed for  that  purpose,  fourteen  days  notice  having  been  given  to  the  owner  or  hi.  ngent 
of  the  intention  lo  require  a  jury,  shall  cause  the  Vdlue  of  such  stones,  and  amount  of  such 
atones,  and  amnant  of  snch  damage,  to  be  inquired  into  and  nacertained  by  a  jury  of  indif- 
ferent men,  of  the  connly,  riding,  division,  city,  (own,  liberty,  or  precinct  wherein 
the    same    shall    be    situiiled;  and    (o    that   end   shall    aummon    and   call    before  ^chju- 

■nd  are  hereby  empowered  to  adminiater.}  any  person  or  person.  wboniHoever;  and  such 
justices  of  the  peace,  or  any  two  of  them,  shall,  by  ordering  a  view  or  olherwi^^e,  ese  all 
ways  and  means  for  the  information  of  themselves,  and  of  such  jury  in  the  preniises;  and 
vhea  such  jury  shall  have  inquired  of  and  ascertained  ihe  value  of  snch  atone,  and  iha 
smoiinl  of  snch  damage  shall  be  paid;  which  verdict  or  inquisition  and  order,  shall  be  filed 
of  record  by  the  clerk  or  the  peace,  or  other  otTicer  having  tha  custody  nr  ihe  records  of 
the  aaid  connly,  riding,  division,  city,  town,  liberty,  or  precinct,  and  shall  be  fmul  and 
conclnuve,  lo  oil  intenta  aod  purposes  whatsoever,  against  all  patliei  and  persoiw  wliom- 
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L  T12  J  Ihe  Repair  of  bridges,  would  fiwni  theTery  nnturb  of  those  mBterials  be  great- 
er than  that  arising  irom  the  carriage  of  these  nccedsary  for   the  repairs  of  « 

Bud  BDCcesion,  as  well  abiienl  a«  presenl,  ihfunia,  Innnlica,  idiols,  and  poraonB  Diidsr  cov- 
snnre.  or  snj  dther  duaKillij  WlmtgDever,  corporolian*,  gnirdiuDB,  eommiltess,  basbaadi, 
imtitee*  oi  aliOineyi.  >in]  aoy  other  penion  or  permins  nhomeoeier. 

Bee.  e.  And  fu'  ihg  MmiDODing  and  relnrning latb  juries,  BDch  joalices  of  ihs  peace, 
Ot  BUT  two  oribam,  roaj  ioDOlheir  wBrrant  (o  iKe  ibariffor  bailiff  of  any  panicolar  coui' 
ty,  ildinf,  diviaitiii,  city,  town  lit»ny,  or  precinct  within  Ihe  lioiila  of  shicb  the  qnartj 
ibail  ba  «itDBled.  reqaidng  bim  lo  impannel,  aoniniDn  and  retpm  an  InditlereDt  jary  of  24 
peraona,  qnalified  to  aarre  on  jnriei,  lo  appear  before  the  said  jaal'icea  at  socb  (iuie  and 
place  an  in  inch  warrant  shall  be  appointed:  and  each  aheriffi*  hereby  required  lo  iinpannal 
fcc.  aachaacnber  orpemona  accordingly!  and  tint  of  the  piraona  ao  impnDnDlled,  4-c,  ar 
oat  of  aneh  of  Ibem  aa  aha  II  appear  npon  aacbiammona,  Ihejumicea  are  hereby  i  mpowered 
■nd  rnqoirad  to  draw  by  ballot,  and  lo  awear  or  caaae  lo  be  aivorn,  12  mea,  who  aball  bo 
Ibe  jury  For  the  pnrpoaei  aforeaaid,  and  in  default  of  a  safEcicnt  number  of  jurymen  w>  r»- 
linied,  the  iaid  iberilf  or  baililfahall  Idlie  anch  other  honeal  and  indiflerent  men  oflba 
byeilanden,  or  thai  can  apeeJily  be  procured  to  allend  that  service,  to  make  up  the  num- 
ber of  IS,  aod  all  panoD*  concerned  aball  have  their  lawfol  cballenges  againal  any  of  iho 
■aid  jorymaa;  and  the  aaid  juaticea  of  (ha  peace  aball  have  power  from  tinie  lo  time  lo.  im- 
poae  a  fine  or  finea  oa  aach  aherilTor  biiliH*,  or  hia  deputy  or  deputiea  making  defaoll  in  lh» 
'  preoiiaaa,  and  on  any  of  the  peraona  who  aball  be  aummoned.  and  relumed  on  such  jniy, 
and  who  ihall  not  appear,  or,  appearing,  ahalt  refuse  lo  be  annrn  on  the  snid  jury,  or  be- 
ing a  worn  ah.ill  refuse  to  give  ot  sbull  not  gice  a  verdict,  Dt  ehall  in  any  olher manner  nil- 
rally  neglecl  his  or  their  duty  therein,  and  also  on  any  person  who  being  samnioned  and 
leqnired  lo  giie  evidence  before  aaid  jury,  shall  ri^fuae  or  neg^RCt  to  appear,  or  appearing, 
ahall  refnae  to  be  awnrn  or  to  give  evidence,  ao  thai  no  auch  Cne  be  mote  than  101.  nor 
leaf  than  ZOs.  on  any  one  person  for  one  ofTence. 

the  valae  of  auch  stonea  and  amoanl  ofaueh  damage  than  nbal  ahsll  have  been  offered  Tor 
iba  pgrehaae  ihareof,  by  auch  aurveyor,  or  other  peraoo  or  persona  as  aforesaid,  Ibe  costa 
■nd  eipenaea  oraaminaniog  and  maintaining  Ibe  jury  and  wilnessessball  be  born  and  paid  out 
of  Ihe  ralu  to  be  eollBCtad  wilbin  such  county  respectively;  but  if  auch  jury  aball  give  in 
and  deliver  a  Terdicf  foi  no  more,  or  for  less,  then  anch  coals  and  expenses  shall  be  hnmo 
aad  paid  by  the  persona  with  whom  aacb  cr>ntraVBi«y  or  dispute,  toocbing  Ihe  rdloe  or 
■uch  stonea  and  amonnl  of  aucb  damage  sb^ll  arise,  and  shnll  be  levied  by  Ihe  wnrranlof 
one  ofthesaid  jualicas,  by  diatresa  and  sale  of  the  gooda  and  cball'ris  of  (be  pgteoa  or  per-    . 

Seel.  4.  Provided  that  if  any  per 
thing  done  or  lo  bo  dooe.  In  puisuanci 
three  calandot  monlhi  neit  aher  ibe  i 
joslicea  of  the  peace  at  any  general  qai 

wherein  Ihe  cause  of  conipUini  aball  arise;  every  auch  BpiieMant  firfl  giving,  or  c»u«ing  to 
be  given,  14  daya  notice  it  leasl  in  writing,  ofbia  orbertotention  to  bring  sucb  appeal,  and 
or^becauae  or  matter  thereof,  to  (be  peraon  or  persons  B;ainat  whom  anch  com plaini  shall 

fore  same  justice  of  the  pedce  acting  for  the  county  wherein  some  cause  orcompluitit  shall 
arise,  with  two  aulficiani  laretiea  conditioned  to  Iry  snch  appeal,  tndio  abide  by  ihe  order 
of,  aod  pay  sncb  costs  aa  aball  be  awarded  by  ihe  justices  al  snch  session,  upon  due  proof 
ofaoch  notice,  and  of  tbe  entering  into  such  recogniz.inco,  shall  henrand  find1l>  determins 
every  annh  appeal  in  a  anniinary  wav,  and  make  Bocb  award  lo  the  paity  appealing  or  ap- 
pealed againat,  as  the  aaid  juslicea  ahalt  think  proper;  and  sncb  determination  shall  ba 
binding  and  concloaivn  to  all  inlenta  and  pnrposca. 

And  whereaa  maoy  bridges  on  turnpike  roads  are  bf  prssctiption  at  present  liable  lo  be 
repaired  by  eerlaio  pariahoa,  and  not  by  the  county  or  coantiea  in  which  ibev  are  sitnated 
and  which  bridges  from  change  of  time  andciicnmataucee,  are  become  nn  longer  aullicieiit 
ly  convenient,  without  being  enlarged  and  improved,  be  it  thBrofnre  further  enacted  that 
jt ahall  be  lawful  for  any  such  county  or  counliea,  parish  or  parishea  respectively,  lo  cnlar 
into  a  composition  with  each  oiber,  and  hy  the  aolborily  of  thoM  perrons  who  ahall  be  le- 
gally eompetant  lo  make  rotes  forauch  county  snd  parish  respectively,  whereby  the  iro- 
provemenl  and  fulure  repair  of  any  such  bridge  shall  be  unifertnhen,  and  tie  upon  ibe  coun- 
ty oreoonliea  in  which  such  bridge  is  locaTty  situaled-,and  that  all  rates  made  fdr  carrving 
into  alTect  any  compoaillon,  shall  be  mnde  and  asaessed  i.i  tbe  same  manner  as  other'  the 
rates  of  such  county  or  pariah  reapecively,  and  shall  be  gotd  and  valid    tn  all  intents  and 

Earposea  whatsoever:  S  Geo.  4.  c  136.  a.  lOT.  And  be  il  farther  enncied,  that  il  shall 
elawfat  for  the  Iruateos  or  commissioners  nfnny  turnpike  road,  and  for  «uch  parish  or 
pariahs*,  in  like  manner,  to  enter  into  a  composition  with  each  other,  and  by  the  anlhoriiy 
of  the  penooa  at  praaent  legally  compeleat  lo  mako  rales  for  anch  parUh  or  parishes, 
wbarehy  in  coiuideralion  ofaacb  soin  or  soma  of  money,  as  aliall  be  agreed    upon,   being 
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road,  8Q1I  BO  a  heovier  burdea  would  be  taken  from  the  larger  body,  the  inhabi-    [  7 13  J 
taniB  of  the  counly,  and  thrown  on  the  parishes  orthe  trustees  of  the  road, — 
Judgment  Tor  pleinii:!'.     See  3'2  H.  8.  c.  5. 

(E)  Op  nKsTftiiNiNo  tub  remoTjU.  op  bridges. 

Rex  V.  THE  JUSTICES  or  Dorset  and  others.  £.  T.  181S.  K,  B.  15  Saat. 

591. 

The  justices  of  Dorset  unJer  the  statute  43  Geo.  3.  e.  59.  cnnlraeted  for  Where  ■« 
the  building  of  B  new  bridge  on  a  different  site  in  lieu  of  the  old  one  which  J^'f/^'jj*" 
was  ruinous.      They  directed  the   old  bridge  to  be  tnken  down  before  the  new  ^^^^  (,_ 
one  was  passable,   for  the  benefit  of  the  old  materials  to   be   used   by  the  con- jugiicei  to 
tractor  in  finishing  the  new  bridge.     This  Court  was  applied  to  for  a  writ  of  be  pdlad    ' 
prohibiiion  to  resirnin  the  justices  from  pulling  down  the  old  before  the  newlo""  snd* 
bridge  was  passable.     But  although  there  were  strong  affidavits  of  the  incon- "'^  ""^  ^ 
feoience  and  loss  to  be  sustained  by  the  neighbourhood  in  being  obliged  to  use  ^"  ^^^j, 
acircuitous  way  in  the  inlervsl,  they  refused  to  interfere,  and  said,   iflhere  „ni^^ie^,h* 
were  in  use  a  clear  known _/e9( in uni  remediuia  we  might  aid  the  applicants;  bul  Coart  rera 
when  the  granting  of  a  writ  of  prohibition  in  such  a  case  as  this  would  confes-»id  to  gnat 
sedly  be  new  in  modern  practii;e,  and  there  is  a  clear  known  remedy  by  indict-*  "7'f .".'' 
mcnt  in  the  ordinary  course,  if  the  bridge  be  lllegHlly  pulled  down,  we  do  not  fo^j^tniTn  ' 
feel  ourselves  called  upen  to  apply  any  new  remedy.      But  aa  a  proof  of  the  ^f,^^  f^gg, 
rectitude  and  propriety  of  the  conduct  of  the  parties  acting  in  their  official  ca-dcmioliab 
pacjty,   to  defeat   whose  operations  this  claim  is  made,  let   us  suppose  that  the  in^ibe  old 
bridge  had  been  ordered  to  be  built  on  the  acite  of  the   old  one.      It   would  ol  bridge  natil 
course  have  been  impossible  in  such  a  case  to  have  kept  the  old  one  standing        """ 
until  the   new  one  waa  finished.      It  may,  therefore,   be  fairly  inferred  that  Ihe,.^,^ 
additional  expense  of  prosidlng   all  new   materials  for  the  new  bridge  cannot 
be  thrown  on  the  justices,  because  they  have  exercised  the  discretion  given  to 
them   in   changing   it  to   another  site.      See  1  Mod.  76;  5  id.  143;  ^  ed.  126; 
Skin.  G25;   Vent.  169;   I   B.  &,  P.  105;  8   East.  '225;  Cald.328;   11  Rep.  93. 
(F)  Of  the  power  op  a  court  leet. 

Bridges  decayed,  or  out  of  repair,  are  presentable  at  (he  leet  or  tomj  S    r  714  1 
lost.  701.  T\»,t, 

(G)  Op  the  power  op  justices  at  sessiONa.  noa*  hava 

1.  By  the  28  Hen.  8.  c.  5.  3.  I.  the  justices,  or  four  of  them  at  least,  shall  P<>w<r  to  di 
have  power  to  inquire,  bear,   and  determine  in  the  general  sessions,  all  man-'"'.    *  '^ 
ner  of  annoyances  of  bridges  broken  in  the  highways,  to  the  damage  of  the  ^^j^* 
king's  Jicge  people;  and  to  make  such  process  and  pains  upon   every  present-    f   7  ig    j 
ment    against  such   as  ought   to  be  charged   to   make  or  amend  them,   as  the 
King's  I'.ench  usually  di>tn,  or  as  it  shall  seem,  by  their  discretions,  to  be  ne- 
cessary and  convenient,  for  the  speedy  amendment  of  such  bridges. 
legally  paid  to  the  trenaarer  of  ihe  traitnn  or  coDimiHJonen  entering    into  mch  eompon- 
^n.  out  of  [he  rate*  lo  be  laiied  Tor  the  repair  of  the  bridge  or  bridges  Ibe  sabjecl  thereof 
the  repniri  oran^  ■ach  bridge  shall,  daring  ihs  cootinadncs  arany  act  of  pirliamenl  an- 
der  which  soch    truateei  or    commiwonen    iball    ha    appointed   or  act    be    aadertakea 
and    cvriad    on    liy     Iba     tmileei    or     commauionera,    and    that    all    ratal    and   ane*** 
msnti     raised    and    leviei    Tor    carrving     luch    composition     or     agrecmeni    into   eSecr» 
•hall    in   like    maaner,    be   goad    and    valid    lo    all    iaIenU    and  pnrpa«e8;  lee  4  Geo.  4 
c.  126.  s.  lOS. 

'And  where  t'le  bridg:  ia  in  one  shire  .and  Ihe  persona  oi  lands  whinh  ooghlto  be  chan 
,ged  in  another  sliira,  or  where  the  bridife  'n  ia  the  city  or  town  corporate,  and  ihe  person 
o[  lands  tfaaloogbi  to  he  charged  are  oui  orthe  said  city,  Ihe  jaslicea  or  anch  shire,  city,  or 
town  enrporale,  ahall  have  power  to  hear  and  delermine  inch  annojancet,  being  witbin 
th«  liwits  or^heir  Rommisnion;  and  iflhe  annoyance  be  presented,  then  to  mika  process 
into  *9»tf  ahira  erihe  ninlni  against  ancb  as  ODghl  lo  repair  the  tume,  and  lo  do  farther  in 
every  behalf  as  the/ might  do,  if  the  perMins  or  lands  chargeable  were  in  the  same  fhire, 
cit;,or  town  cerpernta  nherethe  antiujance  ia;  22  H.  8.  o.  6.  a,  5.  By  52  Geo.  8.  e. 
110.  reciting,  that  Mrhereas  by  12  Gpo'  2.  c.  29.  "  no  part  ofthe  money  to  he  raised  and 
eollected  in  porinance  of  thut  act  shnll  bo  applied  to  Ihe  repair  ofanj  bridges,  guoli,  pri- 
aon),  iir  hoaies  of  correction,  nntil  presentments  be  made  by  the  respective  grand  Jnriea  at 
the  assize,  great  seasioni,  general  gnol  delivery,  or  general  qnnrler  sesaiona  of  the  peaee^ 
held  for  any  coaaty,  riding,  division,  city,  town  corporate,  or  liberty,  of  ihe  insnlGciency. 
^GOnvoDtenay  or  want  of  reparati«a  of  their  bridgoa,  gaols,  pnsoni^  or  hoiuei  of  coireco 
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r  716  1  2.  Rex.  v.' iNHABiTtNTg  or  Machthlleth  avd  Pesegoes.  E.  T.  1821.  K,  B. 
Bit  they  4  B.  ^  A.  4ti9.  S.  P.  Rex.  v.  the  inhabitants  op  Old  Malton  Yorkbhirb- 
cannot  iiD        Summer  Assi/es,  9lh  August,  1790.  Cor.  Lawrence,  J.  MbS.  Ciied  by 

pwe  a  <e  Holroyd,  J.  id.  470.  n.  .  , 

coiiti  noeon  ^^^  ^^^^^^^  ,^  ^^^.^  ^^^^^  decided,  that  where  a  fioe  had  been  oDco  imposed 
na'ish  r«r  upon  ihe  inlmliltanli  of  a  township  and  parish,  againat  whom  a  presentment 
tha  notra  had  been  made  for  not  repairing  a  bridge,  that  the  court  of  quarter  sesaioni 
pairing.       had  no  power  or  juriadiciion  to  impose  aseoond  fine. 

See  1  Salk.3o6;  6  Mod.  163;  1  Hawk.  c.  76.  s.  94. 
And  "I  3.  Rex.  v.  IIouldcirave.  H.  T.  1618  K.  H.  1  B.  ^  A.  312. 

■'Titoes  «  '^^  sessions  ordered  payment  by  a  bridgpinoHter,  to  the  clerli  of  the  peace 
iesslona  of"  ^  P<='"  ccniago  -on  all  money  mised  for  the  repair  of  a  bridge  in  a  particular 
may  direct  district,  in  leu  of  all  his  fees  for  indictments,  presentments,  Stc.  for  bridges 
B  compflii  whhin  it.  The  order  was  removed  by  etrliiirari  into  Ibis  court,  when  a  rulo 
Mtion  to  ba  ,„gg  obtained  to  show  cause  why  it  should  not  be  quashed.  It  appeard  that 
Tefkofiha ^"'^''  percentage  was  claimed  as  no  ancient  fee,  and  had  been  paid,  with- 
neaite  for  o"'  dispute,  for  a  long  period  of  time.  After  cause  shown,  the  Court 
biuinen  sfid,  wherever  a  duly  is  imposed  on  a  county,  and  where,  cases  incidea- 
[  717  ]  tally  and  necessarily  arise  in  questioning  the  propirety  of  acts  done  to  en- 
done  relnt  force  that  duty,  the  magistrates  who  have  the  snperintendance  over  the  county 
ingioihe  purse  have  necessarily  aright  to  defrav  such  expencesoutof  the  county  stock, 
lepniror  In  this  case  they   had  full  jurisdiction   over   the   subject    matter;   but   wilh- 

lhBV*c'nnot ""'  looking  to  the  form  of  tho  order,  as  directing  the  bridge-mafi- 
onler  n  '"''  'o  pay  this  money  absolutely,  and  not  out  of  snch  funds  asoiay,  at 
groM»inintolbe  time,  be  in  his  hands,  we  muslmakc  the  rule  absolute  for  quashing  the 
be  p^iid  la  order  of  sessions,  on  the  ground  that  they  had  no  right  to  order  ft  substituted 
bim  with  Eunj  to  be  paid  in  lieu  of  a  compenaalion  for  ihe  business  done  by  the  clerk  of 
onco"o*ihe  '''^  peace,  to  award  a  sort  of  average  computation,  inaiead  of  taking  the 
quantum  of'^'^'^s  of  his  bill  divi'im,  and  thereby  to  follow  amode  of  calculation,  without 
iroubleha  any  reference  to  the  qnaii'um  of  'business  dona,  or  the  trouble  the  par- 
bid,  (y  migh  bo  put  to,  or  at  best,  to  adopt  a    species   of  modus  which  caanot  >t 

lion;"  BDd  that  "  when  any  public  bridges,  runiparlj,  banks,  or  cope,  oroihemarki,  ara 
la  be  repsirerl  at  (he  eipence  or  any  county,  cily,  &c."  il  sliall  and  may  be  lawfal-  le  aid 
for  the  justices  of  the  peace,  at  their  general  or  qaarter  sea^ioos  rospeciiiely,  or  l\ie  greater 
partof  ihem  Iben  and  Ihereaaaenililed,  irthey  think  proper  and  convenient,  afier  preaent- 
menL  be  made  asafuretaid  ofths  wanlorreparBtion  of  soch  bridges,  ramparts,  banba,  or 
oops,  lo  conlmct  and  agree  with  3i)j  parson  orpemani,  fci  rebnildiog,  repairing,  and  a- 
^mending  of  such  bridges  ramparlg,  banke,  or  cops,  as  sbull  be  within  their  reapecliie  conn- 
lies,  &c.;  "  and  nil  ofher  works  which  ara  to  be  repaired  and  done  by  aaseesmenl,  on  tba 

certain  annaal  root,  payment,  or  allowance  for  tha  same;  such  contractor  giving  saflicieDl 
■ecnrity  for  the  dae  perrormanca  thereof  to  ibe  respective  clerk  or  the  peace  for  the  (hna 
being,  or  (ho  Iowa  clerk,  high  baiiifT,  or  chief  officer  ofany  cily,  town  carporale.oT  liberty; 
and  that  snch  justices  at  their  respective  general  or  qnerler  sessions,  ahall  five  pnblk:  no- 
tice of  Iheir  iulentioa  of  contracting  for  rebniiding,  repairing,  and  aniendiag  the  ttridges, 
ramparts,  banks  or  cops,  and  olher  works  aforesaid,  lod  that  sach  conlracla  ahal!  b«  made 
at  the  most  rensonnbte  price  which  ahnll  be  proposeil  by  such  oonlractarsrBBpeelivety,and 
that  ail  cootracu  when  agreed  to,  and  all  nrderi  relating  Ihereio,  shall  be  entered  in  > 
book,  to  l)e  kepi  by  the  respective  clerk  of  Ihe  peace  for  the  lime  being,  or  the  towo  clerk 
"high  builirr,  or  chief  ollieer  ofany  city,  town  corporate,  Or  liberty  for  that  purpose,  nho 
is  and  are  hereby  required  to  keep  them  amung»l  Ihe  records  of  such  county,   &c."   to  be 

limits  oftliflir  com  missions  and  by  any  psraoa  Or  persons  employed  or  to  be  employed  by 

ward;  and  whereas  great  e<psn!ie  in  the  repairs  of  coanly  bridges,  ramparts,  banks,  cops, 
and  other  works  appertaining  to  Ihe  same,  and  of  the  roadii  over  the  same,  and  of  lo  mach 
of  the  ronds  at  the  endi  thereof,  as  by  taw  is  lo  be  repaired  at  the  eipense  of  any  eoBniy, 
lidiag,  &.C. "  "  and  geal  inconvenience  lo  the  public  may  be  ol^n  la  a  great  maasnra  pre- 
vented by  timely  and  [immediate  repair  of  any  inconsiderable  damage,  injnry,  defect  or 
sudden  W.1DI  ofrcp^iiror  Bmendmenl  oT  the  same,  without  the  delay  which  mast  generally 
arise  from  the  necassiiy  imposed  by  the  aforesaid  act,  of  a  presentment  by  the  zrand  jury, 
at  ihe  a  >size,  great  sessions,  or  general  or  <)aar1er  lessions  of  the  peace  held  for  any  county, 
city,  &c."  "  of  the  want  of  reparation  of  the  satne;  bji  means  of  vrhich  delay,  the  afore- 
s.-iid  want  of  repair  is  orien  very- much  increased,  lo  the  great  enpense  of  the  conolj,  and 
great  iacooTenicnce  of  the  public;  and  wberrss  it  is  also  expedieDt  that  the  juitiCM  sf  Ibfl 
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this  time  of  day,  be  snpporlcd;  consitleriog  that  before  the  late  statute,  con- 
nected with  the  suliject  beTore  us,  the   niagislr&teH   could  not  order  repairs 
beyond  the  nmount  of  20/. ,  lo  be  done  to  any  county  hundred  bridge,  without  a     . 
previous  iadictincn'.  or  presentment;  whereua,  since'that  act,  they  may  without 
indictment,  order  repairs  to  any  extent;  bo  that,  were  such  a  modui  tenable,  it 
would  create  the  utmost  liardsliip,  a»  ibe  labour  of  the  clerk  of  the  peace  is    ^  »io  i 
now  ihereliy  greatly  a!)riilged.      See' 12  Geo.  2  c.  29.  s.  1;  52  Geo.  3.  c.  110;     L  ^'^  ] 
Oj  Geo.  3.  c.   143.  8.  5;  4T.  R.  SHI.  _ 

4.  Rbx  v.  thk  wEsr  riding  op  Yorkshire.  E.  T.  1773.  K.  B.  Lo3l.  239.    ^^J^' 
Per  Lord  Mnnafiehl,  C.  J.     The  power  given  to  tho  justices  of  the  peace  j^^,  „^     . 
to  hear  and  determine  indiuimcnld  re3pei?ting  bridges,  does  not  take  away  the  iDieriera 
superintending  power  of  tho  Court  of  K.  U.     See  2  Inel.  701.  with  ihe 

pi!33«  of  anjcOBiily,  eUy,  &e.  al  Ihoir  general  qnarler  Mnioni  rBspeciiTely,  bofora  iny  J' '"<■'""'" 
pmi3Dtrnant  sh.ill  h:>vB  been  mida  ai  nfora^aid.  as  dirscted  by  the  aforBsaLd  Bel.  of  (he  «' Ibacoiirt 
waul  of  tupair  of  such  roadt,  Biionld  be  enabled  willioul  any  «oeh  prc.enlmsnt  '.a  mnlmct  "  *'■  "• 
aaJ  agree  with  cerlain  pei30n!<  lioreiiiiifier  mentioned,  forlbe  tEpsiring  and  ainonding  of  Ifa* 
aain^,  and  B.IHI1  fur  keeping  Iho  «»tne  in  repair  wbon  mi  repaired  and  amended;"  it  ii 
enicled,  "  ihaftt-strall  and  fniy  bGlawfulfor  theju^ticetofthe  peace  DfanjcaDnty,  city," 
&c.  al  ihair  ;eDeral  quarter  Regions  or  gieal  Bcasion^  rs^paclively,  to  be  holdan  in  the 
week  nait  ader  the  clatua  of  l^axtsr.  or  the  great  part  of  them  then  and  there  ufembled, 
la  appoint  annnnlly  two  or  more  juatioes  ncling  in  and  for  any  divijion  of  juitjcea  in  aach 
conaty,  ciiy,  &c.  in  or  near  wliich  any  eoaiily  bridge,  or  any  bridge  which  ii  in  part  a 
county  bridge,  raiapatu,  liiuiki,  copj,  or  otiier  workd  appertaining  (o  the  iaiae,  or  any. 
part  ot  parts  iheraof,  or  the  roadn  over  (lie  «:inie,  or  so  much  of  the  roadi  al  the  endi  there- 
al  in  by  law  ia  to  be  repaired  at  the  exponce  of  any  county,  city,"  &c.  "  shall  he  sitnate 
to  aoparinlend  (he  same:  and  whenever  it  shall  appeiir  on  their  own  mipection  lo  be  ne- 
eaaaary,  for  Ihe  purppae  qf  preventing  the  further  decay  and  injury  of  the  same,  to  order 
>ay  imniLidiato  repairs  araiuendineiil?  to  tie  dona  In  (he  same,  or  to  any  pari  (hereaf;  bat 
it  shill  and  may  ha  lawful  far  any  two  Jualice^  bu  Iu  be  appointed  aa  aforeaald,  by  a  writ- 
ten order  (i^ned  hy  their  handii  respectively,  lo  order  inch  imniediHte  repaira  to  be  dons 
by  sueh  peraon  aa  to  thum  shall  aeera  fit;"  providad,  that  in  no  caae  the  sam  to  be  ei- 
pjiidid  by  Iham  in  sueh  rep.iin  shall  exceed  the  auin  of  30'.  and  further,  (hut  soch  ap. 
poiatiaent  of  jnali'iM  as  aforesaid  shall  remain  in  force  until  one  week  n^ar  the  follaning 
Easier  seasions  reapoclively;  and  ihal  in  case  of  (he  death  of,  or  removal  ofor  refusal  to 
act  by  any  such  justice  lo  appointed  as  aforesaid,  the  said  court  ofgenerDl  qaarlar  se«ioni 
or  greit  lejtions,  m  iv  at  anv  other  of  the  four  quarterly  se^'ion'  appoint  any  vthor  justice 
lo  act  for  ihe  remainder  of  the  then  cnrreat  year,  in  the  place  of  any  sueh  justice  aa  dyin{ 
teoiovlng,  or  refusing  lo  act  as  aforesaid. 

tee.  ■(  the  general  quarter  aea- 
apairs  so  ordered  to  be  made  by 
nr  (he  greater  parloftherOithea 
mm  or  sums  of  money  not  ei- 
0  be  made  oat  of  iheiODnty 
ae,  by  such  srdar  of  inch  jnslicei 
a  aioraiam.  aiitiougn  no  presenimeni  atiau  nave  oeenmade  by  any  grand  Jury  at  (be  assiu, 
great  seiiiona  or  general  quarter  sesaion^<  of  the  peKoe  of  any  county,  city,  Ecr.  "  in  which 
aach  ropilr^  shall  have  been  done,  or  (lie  want  of  snch  reparation,  oa  by  the  said"  12  tiea. 
2.  was  directed ;  "  priTidad,  nevarlheleas.  that  before  such  payment  be  ordered  to  be 
niide  as  aforesaid,  a  certilicata  be  letamed  lo  aocb  jnsticea  ao  assembled  at  such  laal  men- 
tioned seuioni,  Kilned  by  two  at  least  ofsuchjusticea  ao  appointed  as  afoieaaid,  who  ahall 
have  BO  ordered  such  repairs  as  afuraaaid,  siatlag  the  nature  of  such  repaira.  and  thii  de- 
re.:u,  diinage.  or  iujariu  whioh  Ihey  hnd  so  ordered  to  be  repaired,  and  their  reaion  for 
■0  ordarin;  such  i^nmediale  repHirs  as  nfareiaid,  provided  nlio  that  such  justicea  so  assem- 
bled aa  laal  arorflsatd  be  saliilied  by  Ihe  partiei  coaceraed,  that  the  charges  made  by  [fagm 
fur  such  rnpairs  are  raasonnbia  and  Jiiat. 

Suet. 6.  AAer  July  1,1812,  -  it  ahall  and  may  belawful  for  the  jnsllces  oftbe  peac* 
of  any  eoauiy,  city,  te.  at  (heir  een  oral  quarter  sesaiond  reipectivaly,  or  the  greater  part  of  j-f-- 
(hem  then  and  there  assembled,  if  ihey  ahall  think  proper  and  convenient,  Iu  contract  and 
agree  with  the  commisaioner  or  trustee  uf  any  turnpike  road  wilhin  the  said  counly,  ^-e.  or 
with  thair  surveyor  sr  clerk,  at  with  both  their  sarreyor  and  dark,  or  with  the  surveyor 
or  aurveyors  of  the  highway  of  any  pariah,  place,  or  (ithinj  within  (ha  said  cenntj,  &e.  re- 
apeclively,  or  with  any  other  person  i<\r  tho  maintaining  iind  keeping  in  repair  roada  over 
any  connly  hricl^cs,  aodnf  so  mncli  of  tho  roads  , It  the  ending  thereof  as  bylaw  is  to  ba 
repaired  at  I  hd  uipence  of  any  such  counly,  Kc.  or  anv  p»rl  of  the  same,  for  any  tHrm  no! 
exceeding  aeven  years,  nor  less  Ihin  one.  although  no  presentment  ahall  have  bean  made 
aa  directed  bv  the  said"  IS  Gen.  1.  '•  of  the  iniufliciency,  incenveniency,  decay,  or  want 
of  repair  nf  the  aame.  auhject,  however,  to  all  Ihe  rule*,  &o.  reqnired  by  the  said  12  Gaa. 
2.  "  in  case  wliere  the  same  shall  have  been  presented  er  directed  by  tbal  act." 
Voi.    IV.  «U 
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(11)  Of  TUB  rK3CNTME:<T. 
Ip  present        Rkx  t.  the  inh*bit*nts  of  Miiule^f.x.  M.  T.  1738.  K.  B.  Andr.  285. 
iDfluu  bjj  The  only  que^lion  tKifure  tlie  Cuurl  was,  whether  it   is  necetaarr,  Hpon  Ihfl 

inr/There  """'«»  "^  --  H.  0-  C.  o.  and  i  Anne.  fcss.  J-  c.  18.  ior  ihe  jury  to  jTesftil 
ii  no  acca  ^y  whom  Ihe  l-nilce  ought  tr>  he  irjtaircd,  this  older  cn\y  memivDiiig,  ihal  it 
■iaD  lo  was  pre srn led  to  Ite    a    piiLlic   bri'l;:e    r.ut   ui' icpnir.     And.  the    Court    sajd, 

>Loi>  who    Alllii'U^li  Ihe  statute  <if  .-liiTie,  on  uliii'li  iLe   pret^enl   question  depends,  is  in 
oa-hi  to  re  iht  conjunctive,  lh;it  upon  Cuti  prcicnlnicnt,  he.  that  any  brid:;e,  kc.  is  out  of 
pj^.it  w     repair  I-c,  nnii  which  Lath  vsu:  l.y   been  repaired,  by  tfiem  &.C.,  jel  tbia 
■lie  defaei     la'^^r  P»i^  of  ''>B  sentence  i.t  to  he  ccnslnicd  iftdcpendenl  of  the  former,  and 
be  (hown,    is  a  declaration  of  what  bridges,  4'c.  the  justices   shall   have  cognizance,  tiz. 
■od  ibe        of  Buch  as  the  justices  at  sessions  have  heretofore  directed  the   reparation  of; 
bnilga  slat    and   thus   they    have   a   better   and  ensicr  way  of  coining  to  the  knowledge 
I'l'       of  them  by  prcfentmpnt  of  o  grand  jury.     So  I'hat  the  only  natter  neccsssij  ■ 
to  be  prescnird  b,  that  it  b  a  public  hriiif^c  within  the  coanly.   and    out   of  re- 
pair.    The  ad*ice  given  by  Lord  Coke,  in  ^  Inst,  b   certainly  very  good,  that 
r  ijja  I   <ui  inquiry  ought  to  be  made  by  the  grand  jury. 

■*  (1)    Of  TUB  INnltT.MENT,  A\D  TROCKEPlSCa  ISdDEMTUEBETO.* 

(a)    Wiat  tilt  i,ulidi,lmt7tl  mi  si  xtafe. 

1.  Res  ».  Sii.vTHii...  T.  T.  I7a3.  K.  B.  2  Ld.  Ravm.  1174;  S.  C.   1  Sol  It. 

3o9i    S.  C,  6  3Iod.  2j5.  S.  p.  Krj  v.  S.iLiin.  T.  T.  16.'5.  K.    U. 

Tliein.J!ct  Sl>les,  108. 

iiipiii  iiiu-t  -  TIlia  ivn5  a  ivril  of  error  on  a  JHrf^inent  given  'at  the  !;e3sions,  upon  an  in- 
phnw  whdi  indictment  for  not  re|>airing  a  bridge.  The  iiidiclmcnt  set  fortji;  qvod  the  de- 
Linit  nf  fondant,  with  ri  et  ariiiii  apnd  B.  ts.e.  octidcntalem  partem  eujutdam  communis 
bnc.geitu  paitt'it  pi'dali^  rmnm'milerTOcoli  Li.  gcivliili  ivptr  Tirvm  de  Cn/me,  fn  qiiailim 
chnrf  ed'a  W""""'"'  «fini(n  pi-daU  ibidem  dueeiitc  a  B.  jisqne  H.  ac  rot.linealem  iti,  sc  dimidi- 
I'eing  in  de '""  tj'i^dcm.  ponJJa  /mil  rulnoiaiii  ci.tijraclant  tl  in  decntu  «ie  pervtitit  ob  di/rc- 
CHV,  wiie  ttttn  rtpmnlia/M  el  etnrtid'ilioiiii  tj-:ailiU  partit,  ilaquod  ralioae  intle  legei  tiib~ 
iliarror  dUi dicUe domint  n^'iiKE  tn, per,  tt  suptr  ponlem  prtdictuM  in,  Iratuire,  ttn 
ii3„f'„  And  fa;r  ■'■'-  ^^  (■«<>-  3.  e.  143   a.  S.  reciltng,  ihil  wbereai  it  ii  eipediant  tlui  ifae  poW' 

fool  pisien  "*  "o"'"'"^  '"  '"  *'^'  piued  in  the  43  Geo.  3.  far  antlMirizing  tbe  JDHtieei  of  the  peace  of 
am  onlv  *"J  count),  &e.,  at  their  general  qouruir  eewions,  to  eoatriict  for  maintaiDUig  and  fcueping 
Ibonch  it  '"  '^P*''  ""■■'>  "^er  coanij  birdgm,  and  so  mnch  of  th«  road*  at  tbe  endiu  ibeieofai  by 
aaed  Dfll  ''"  ia  to  be  repaiied  at  ibeeipencs  orconniiei,  ahhsn-b  ne  preaenimenl  mM  haie  baati 
•tale  tbat  '""'^^  orihe  want  of  repnir,  u  direcled  by  an  act  paued  in  12  lieo.  2.  inlituled,  "  An  Act 
ihp  hrid  H  '*"'  '^'  looie  ca*}'  Asaeaaing,  Collecting,  and  Levying  of  County  Katca,"  abould  be  eileod- 
ir  w  tbe  '''  '°  '*"  ^"^S'"  ^  "<^"  "  >"  *''°  '°"^  ">  ">«  «"'<  tbereof;  it  ia  eoacled,  thai  -  it  ahaU 
kine'a  hirh  ^"''  '^"1  '*'  1-*'°'  '«  and  for  llic  jodiices  of  ibe  peace  of  any  coanly,  city,  tiding,  dlvblna, 
war;  KiSa  "»'"'"'?"'"«•'" '''>«"J''!''^"  6*"=™' lu^rierawiioni  .wpcciiHly ,  to  contract  and 
line  aa  a  agree,  or  to  auihoriae  any  other  po^^on  ot  pHreoKslfi  conlrnet  usd  agree,  wUo  any  ponon  or 
br^cb  that  pc^"""'  f'"'  ''>°  maiulaiait  and  keeping  in  rcpiiir  any  county  ar  hnndred  bridge,  and  tbe 
jlig  ji.g_i,  road  over  such  coorly  or  hundrtd  bridge,  and  to  mnch  of  the  road  at  Ibo  ends  thereof  aa 
I  -f.i^    are  by  lew  liable  to  be  repnired  >l  the  e^peiice  ofnny  anch  county,   hondred,  city,    riding, 

hereby  uiiiponeieJ  la  order  audi  sam  or  auina  of  money  as  inny  be  conlricted  fur,  and  a- 
grccd  lu  bu  paid  for  ihs  rcp;iuiM~,  ameiiJii'g,  und  lupporltng  anch  bridge*,  and  tbe  roida 
over  li>e  aiiiip,  or  tlru  eiiHi  IlLieif.  1e  be  paid  (in  r^X'.'  wlu'ie  the  cnuiily  is  IJAble  to  1U 
rtpnif  [iiL'rcuf.l  In  i!ie  tmisuier  of  ilif  counij  oul  i.fll.e  roiiiitv  rale,  or  <Hi  eascH  where 
tbe  htiniJiud  is  liable  lo  the  tiiiair  of  the  anmi'i  bv  Ibo  Ixiit^e  matter  (r>r  other  pbblir  cfli- 
ct.  <:ti.iF;'"H  witblher<^;>Hii  nrbridges.}oribclii:'nditd  by  »biiii8ULh  l-riJpc  ia  liable  lo 
be  repaired,  for  any  lormnot  ejtcecding  iGven  }viirs,  iior  lesa  llisn  one,  nltboegb  uo  pie- 
spnlnieni  of  the  inyuHifienry,  drray.or  wuiil  orrrpaii  oftheaauie  i>luiil  bn\e  becD  mi  c'e. 
~' — •.  and  although  na  public  notice  slull  Iuvd  Iwen  given  by  the  siiiil  ju'iiieva  atlbeir  ic!pLi:li>e 
poiionl  or  ^nnrler  wwlmis,  of  th.'ii  iiil.-i  tion  lo  contniel  for  Ihe  repair  of  f  ueh  biii'gea,  ot 
lbs  ru.id<  It  the  endd  ih  Tcof,  ai  re«pc1i>i^ly  deeded  bt  ibo  void  act  of  VI  (Jco.  2.:  provid- 
ed. ne\«itlieJiT,'8,  that  bei'ore  an)  rneb  t.iii'rurt  aball  be  ninde,  The  g:iiil  justices  (k.11  canie 
~c  p.ipe.' circuljied  in 'uch  couuly,    city,  tiding,   hundred. 
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Ittborare,  jirottl  dcbnit  tt  sntehan! nne  miirwo perkulo  nnn pas^iil  orf grave  Jam-  I'riJge  ton 
nujii  el  roinmtine  ttoouneiilain  evmmlum  mbdilotton  d  I'^geiiriim,  ae  eoi.lra  ptneia,  "''"'"8  *'"'■ 
S(r,   el juratores  pradicli  vtUriti-!  preiciilant,  qaod  the  ilefendnnt  ralione  tenurra:,  ^^^  ^^  ^ 
^■c.  ri-pararc  dchcl  gt  s-jUbtif,     TliH  cause  oame  belbre  the   Courl  twice,  when  p^if^  ^ 
two  cxcepiions  were  takan;  IgI.  Tliat  it  did  not  appenr  to  be  a  bridge  in  agoaiJixo 

■    common  liin^hwny,  as  it  ou«lit,  but  itwasoiily  in  cnminuni  tfiiitffl',  for  tlie  ala-ilie  wordit 
tule  of  22  Hen.  8  c.  5.  witicti  gives  the  jurifltliclitin   to  the  jiiHticcs  of  peace,  'ommunit 
in  their  sessions,  in  case  of  nuisances  of  bridges,  is  confined  by  the  words  to  *^™]"^g  „„ 
bridges  on  the  highway;  and  so  I^ird  Coke  holds  in  his  exposition   upon  (he^^^iQaj  ,„ 
Blatute,  2  Inst.  707.,  and  therefore  he  says,  the  indictments  upon  the  stalulc  mcnn  «  pub 
are,  qaed poiu pu'iOcus  d  co^aminh  siliia  ina/ln  regit  I'ia  taper  fiuinen,  sen  euc-lic  woj, 
aiim  aqua:,  &c.  and,  agreenble  lo  this  are  the  precrdenfa   in  West.    J 10.    15G.  ^"^  'I'*" 
157,  And  ^dly,  thai  this  indictment,  in  asf-i^nihg  the  the  defect  of  reparaliona'^""' ^''■ 
was  too  general,  being  only  ocei-'<'Ji.'n/(jn  pailim;  whereas  it  ought  to  have 
been,  that  so  many  feet  in  length,  and  so  many  in  brcadih,  were  rrino»  Sic; 
and  cited  2  Rril.  81.  n.  16.  17   that  nu  indictment  for  slopping  i/iiintl':.i  paWoit 
regUe  vue  apud  K.  naught,  for  want  of  saying  what  part,  as   bo  rtiany  Icel   in 
length,  and  so  many  in  breadth,  &c.     Sj  an  indictment  for  slopping  qnandem   .  .,.  -. 
parU-ta  regi<e  vict  conf'nKnlem  per  a:sliinotio/U:!a,  ao  many  feet  in  length,  and  so    '-  ' 

many  in  breath,  naught  for  the  uncertainly  of  per  a:3lintnlioiicm .  To  whii^h  it 
was  made  answer,  1st.  that  this  mu^^tbc  taken  to  be  a  bridge  in  common  High- 
way, because  it  is  said  to  be  comm»nii  pom  ;  and  by  reason  of  ils  being  out 
of  repair,  lis-et  atAdili  diclm  domiitx  reglnas,  could  not  pass  proril  dtbeni  el  xnh- 
hmil.  3dly,  That  Ihcro  was  a  coinuiniiia  strata,  which  was  not  Ihe  queen's  high- 

'  wny;  as  Co-  Lit.  56.  a;  and  that  no  action  lies  for  a  nuisance  in  such  a  way, 
but  only  an  indiclment;  and  ihat  Ihe  way  in  question  must  be  tak«n  to  be  such 
that  the  juslicies  had  no  original  power  of  inquiring  into  nuisanrcs  by  iheir 
first  creation  by  the  statute  of  Ed>r.  3.  before  the  stalulo  of  32  II.  8.  That 
in  West's  Precedents,  156.  sect.  346.  there  was  an  indictment,  that  was  only 
that  coinmiinis  pons  apitd,  Sfc.  adeo  eoiifritctiis.!i.c. 

As  to  tho  second  escp;)tion,  the  Court  overruled  it  upon  the  fir.it  argiimrnt 
nnd  held  that  it  being  laid  ct'nliiii'nfi'ui  in,  &.c.  diiiwl'r'in  ej'tsdem  poiil'm,  thitt 
made  the  occidenlalcn  partem  certain  cnmtjh,  for  it  is  half  tlie  bridge,  be  that 
Jialf  more  or  less.  As  lo  the  tirst,  the  Couit  seemed  to  think  it  a  guod  excep- 
tion-, and  that  it  ou<;lit  to  have  been  in  unita  com-aura,  pro  oin:iibii!i  ligtin  dim\- 
ittie  res;xn'c\  and  if  Ihat  had  been  so,  thoy  agreed  it  would  havo  been  well; 
for  that  the  bridge  need  not  be  laid  to  be  lit  a-'la  re-^ia  iria.  Subsequently  the 
Court  held  the  indictment  naught  ,  because  it  was  pans  pcdalis,  which  signilics 
a  bridge  of  a  foot  long,  instead  of  pjdr»lrh.  And  so  it  doen  nnt  appear  what 
Wirt  of  bridge  it  is;  whether  a  bridge  for  carts  and  carriages,  or  for  horses,  or 
for  foot-meu  only  which  is  necessary  to  be  shown.  And  the  case  in  SIvRm. 
10J.  the  King  V.  Sjitller,  was  mentioned,  where  it  was  allowed  lo  be  a  g^Hid 
cxccplioji  In  an  indictment  lor  not  repairing  a  bridge^  because  it  did  nut  show 
whether  the  bridge  were  a  cart  bridge,  or  a  horse  bridge,  or  a  foot  bridge,  or 
what  pas-snge  was  over  it.  As  for  itie  eiccpliun  to  eoia.niiuis  xeinitu,  they  held 
it  was  well  enough;  and  thcv  rememi)ere(l  the  case  of  Ihe  king  v.  Thrower," 
iu  my  Lord  dale's  lime,  1  Vent.  -20S\  a  Keh.  33;  whert-  an  indi.-fmeiil  w.i.s 
lor  stopping  comnutncm  oiam  pedi*!rem  ad  rxclrsi'im  de  IVIi'ilhy,  and  the  iLidi''t- 
ment  was  held  to  be  good,  for  it  should  be  taken  to  bo  a  common  tiiolwny,  and 
that  the  church  was  only  the  (ennimM  nrl  ijiirm.  And  Slyloii.  10).  exi'eptii>n 
taken,  that  it  does  not  show  the  bridge  is  in  the  highway,  and  overruled;  be- 
cause it  aays  it  is  a  commnn  bridge,  wliiidi  is  eticiiifyli,  and  it  in  ncedlfss  to  SJi^g^  ;,  ^^^j 
it  is  iu  the  highway.  But  tho  Court  did  not,  at  that  time,  reverse  the  judg-  !,„,  ^y^u 
ment,  though  they  subsequently  did.  tlic  Imd^o 

2.  Bnii.fiKs  V.  Nichols.  T.  T.  1622.  K.  B.  God!..  Mfi.  t"  l><!  ov=r 

Indictment  vfasdclieiU  S^  soltnl  repnrare  pvtdem-  kr.      It  wii.i  moved  Ihat  the  I^  ■'""■'  '"'' 
indictment  was  insnlTicient,  because  it  is  not  alleged  in  the  indiclmenl  that  the  J,',JJg''lJ,ai 
bridge  was  over  a  wafer,  and  needful  that  it  be  amended;  '-M!y,  it  did  not  np-(i,'^  party  ii 
pear  iu  tho  indictment,  that  at  llie  time  of  l|ie  iiidictinetit  the  said  bridge  wan  iionixl  tu 
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•  rainaa  aw!  dettytA:  S^j,  tLe  ia.'lrzs€%c  is.  ^i£  R  i~i  N.  i^cif.:J  k  fofciil 
Ttpnrart  yitfim.  arji  it  ii  Dr4  r*-.w«c  :.-a;  '..■.■•  r-:-.  ■-£-■:" it -air.ri'-fli.e  Fsn.e 
iaralitmc  U»rTv.  er<^   21   E,  4    "!    ■-'re  ;-   ••»:.■:.:    tr  a  7-'£;[i:-:i"n  cedddI 

„[*tbal  «"■'.  T^.n  '*-*r.  "._■-■'  f-     -i    --,--. '^:  ■  i*   ;:«   s.d   in  t  e  by 

•*err(jf •  iLe  uii'-tifr,!  was  <:-.>•■.'■.     ^  ■  .■   -'..*^:  r  ■'  ^  i.-  -.  I. 

Rut.  Kr=w  ovE-T.'  '      :.  K     ■  .  .  M-i^  <   4-1. 

*  Jiiem^i^-  h"<J  >«c  z-.'^n  az^.rrt  r/--,—  '^z^  :-  -  r..  (  :'  -  :'•  i  a  :  ri '  je.  Er- 
ror was  n',w  Lr'-i^  ^  lo   r*!*,*^  B-   i-'a.'.w.*   ar--,'  ;.  t  .-,»  !„■>  iniatimcnt, 

V.  ^jied,  ibat  he 

■it!-  r  of  *  certain 

1*  ■'««.«,■  which, 

"■ccordiBg  to  all  ibee^ta^  i:~L«d  pii»^':-i?9  ot'itw.  as  a-^:  li  si  le  lallie  slaluteof 

f"*  'TJ"r    briilgt*,  wa»  lh«  iMily  h pi.tcnte  oio<?«  t>j  »ti.h  an  ir-'iti>inai  coold  be  r(^poB- 

[Jj-  ,,ihe    *'''^'  ''*'''    '""  "p***"-  "I   '■"'^  "•  '■■■■  •"*-■    •  -"i   •'''  ■  fs*  ■  known  term  of  art, 

ckirg*  aot  which,  Iske  o'I.er  (erm*  i?f  art.  had    ri-  <  in   p*-  ■ili.'r  it-."i  i-^.  and  muFi  hava 

rdiviulc  been  at  first  ad'i;itF<]  in  Ii>  ii  o.' a  i.ir>-  ■'' '^'  ,,;^    f'.rn:  n:'  [<:'.  r.r'  nz  a  prCi«itp<ioD 

nmrM,  hm  otj|iga|i>rT:  rLat  t!iei«  w.-ii?-.  t.y  i,.e  t-  •  '..r.  ■.-i-  j■-a^-  n^.Liri   tiau  Uef-n  pi\cn  lo 

hfim^'m     ihem,  rinVx.'icd   the   c.n.lisi.a   up--nw'..:i   :L^   larxl   »n«  eran'td;  I  hat  the 

i*i»"i**'      "*•''''  o*ed  in  tfie  inii!<::mcn!  t>ef -re  (i.e  C-.'jrt,  .n  -"r^eil  r.n!y  e-iale  and  qiinn- 

voidMOT   '"'T  ifioIereJ,  Liit  dji!  nM  ■vcr,  rl.al  n:  y  sa  b  e- ■■:■  'na-  rfrairlncfhe  br;'ge 

Mc  was  alta-iir-J   lo  l^e  •ir'^T'y;  ti.a*.  lli'-r-  .>rc.  ;■.«- ;-!"  t"::'-n  Lrir  g -inijily  by 

reason  of  lii«  leino  ouritr  BTt-i  -..-'■.-.■  '■■i-r,  ll.n  itfi.c  iMi'd   not  be  ^uslaiurd. 

The  Cnttn  ai  ■;'i-<:scpd  in  <tie  moti-  y  i,f  »i  ;it   bad  lien  conrri,i1eiI.  npnn  two 

gri>uni)-ii   Is*.  liiM  un.ier  tlii;  al.^2--i;l  Tiof  r-.'    m  '-i' ■■--.  eviiirnce  miisl  have 

been  given  tosJ.ow,  iK^i  Ific  lar.c.  r-r  prfiier:v,  was  fcoidcn  bv  Ibe  scrvicv  of  re-, 

pairinfirbe  bri'f^re:  yi\it:rta<lU;:  C--i:if   {...■■l^-i   in  t!ie  ir<:l< 'nicni.   Ujifn  which 

the  defendant  ■■•id  Itren  a'J.iii!j-d  r''&P''^n-'i.ile  to  re;  ..ir,  niiild  have  bprn  mtis- 

fied  by  proof  of  the  defendant  bti;  j  owner  of  the  nav'a'it'nn;  and,   -dly,  ihat 

eren  allowing  Ihat  xnch  an  ap[iar<  !it  iii-t:in':ii-^n,  b  fIw<  en  the  import  of  the  two 

ripressiona  under  diiiriiKsion,  rould  not  be  drawn,  and  ibr.l  a  di  tibl  exiMed  in 

theirminds  thpy  would  be  eu'Jikd   t-i   h-'ve  reverwd   the  judgment,  on  ti.e 

.    ,  .  ({round  that  public  cunvenieBce  requin  i'  :liat  the  ancient  foritis  ol'sIiVgin^  oli- 

wuaUtoniti  lig»'''MiB,  and  of  pleading,  >^liould  ne  adhered  io,  in  or(!"r  to  charge  Lit   indi- 

llut  wbeta  Tidual  wi'h   such   liaiiilitv  as  ihc  present,  itnd  ;hat  no  fanciful  formii  should  be 

apart;  k     lubsdlnted  in  lieu  of  them.     Judgment  reversed.      See3I.d.  Raym.  TU'JgeOI: 

clurged        2  laat.  lOd;  Sryles.  209;  2  Saund.   160;   13  Kast.  i.-:0;   14  id.  317. 

*'!!'_'i"  "  ■*■  Res  »,  Kerrisos.  E.  T.  1813.  K.  B.  I  M.  A  S  43j., 

,1,         Error  to  reverse  a  judgment  on  an  indiclniPnt  given  by  the  justicea  at  the 

of    quarter  sessions  fir  the  county  of  Ncriblk,  ngiiiiist  the  deri-nttanl  for  not  re- 

an  owDcr  pairing  a  common  bridge.  The  mdiclment  slated  ihal  a  certain  commr-n  and 
■hip  nnder  publ  c  bridge  overs  navigable  cut,  cbanncit.  canal^or  watercourse,  in  Ihepar- 
apriraie  igh  of  Ditchingham,  in  llie  county  of  Xnrfr.lk,  in  a  certain  highway  there  was, 
ael  "'P"  aj,^  ygi  i,  i^  iu  decay,  S(c.  and  thai  the  defendant,  by  reason  of  Ilia  being  the 
pl^rtj  ofowoer  and  proprietor  ofihe  navigation  n.cntioncd  in  a '■crtain  act  of  parlia- 
which  inefa  ment,  made  in  the '2Jd  year  of  the  ruizn  of  Car.  2.  entitled  "An  Act  formo- 
liabilitj  Bt  king  navigable  the  Rivers  commonir  railed  Rranilon  and  Wavincy,"  ought  lo 
tuba,  the  repair  and  Amend  the  said  cominon'bri()<;e,  S.C.  The  counsel  in  siipp'irt  of 
"'■^"'*'  the  writoferror,  took  Ihia  o'jjcciiin,  that  the  act  of  parliament  being  a  private 
J^^  I  act,  should  have  been  set  fcirih,  as  tlic  Court  could  not  Iiike  judicial  notice  of 
■nih.Jl»^i'-      The  iudffment  was,  however,  reversed  on  another  ground. 

K.  i-.  2  ».  kC.  iifi. 
Asd  sn  in  An  indictment  staled  Ihat  an  ancient  bridge,  situate  within  the  parishes  of 
dietmenial  Jtlachynllelh  and  Pchncgopfl,  was  out  of  repair,  and  that  Ihc  inhnbitflnls  ef 
''b'"rf  ""'  "■"  '^'*^  pariah  of  Penncgoes  and  town  of  Macynlleth  nforesaid,  from  lime 
vriibin'tiB  immemorial,  by  reason  of  lUe  tenure  of  c.eilnin'isnds  in  the  said  parish  of 
piruhH  of  Pennegoea  and  town  of  Machynlleth,  have  repaired  the  bridges.  The  de- 
A.  and  B.    feodanta,  viz.  E  F.,  of  the  said  parish  of  i'onnegoes,  and  G.  H,,  of  the  said 
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town  of  Machynlleth,  Iwo  of  the  inhabitants  of  the  said  parish  of  Penncgoea  wna  aat  of 
and  the  town  of  Machynlleth,  as  uppearcd  from  the  recurd  of  the  case  ai  the  'T^P""-  ""^ 
quarter  sessions,  came  into  court,  and  pleaded  not  guilty.     They  were,  how-  [,,°|,',j„,^  ^r 
ever,  found  guilty:  and  this  was  a  wtii  of  error  upon  the  judgment  there  re-,|,p  ,.,1^  ^^ 
corded.      The  following  error  was  nssignnd;  "  that   it  wna   not  (illcged   in  the  ,ish  of  B. 
indictment  that  any  part  of  the  hridj.rc  was  wilhirt  the  town,  or  ihnt  the  inbali- and  icm-n  of 
itants  of  the  parish  of  Pennci^ocs  and  ihe  inhrihilnnts  of  ihe  town  of  3Iachyn-  *-.  '^'"'^ 
lleth  were  a  hody  corporale;"  and  it   was  conlendod  that  the  indictment  could™'.''  ^""j  '• 
not,   therefore,  be  auppcirtcd,  because   it  not   appcarinir   that   the  bridge   was  ^jjj„  ^^n 
eitiiale  within  the  town,  the  inhabitants  of  thelown  were  not  liable,  unless  a  ont  itnu 
B  peel  at  consideration  were  shown,  which  was   not  the  case,  for  not   being  dc-ri*,  n«i 
scribed  aa,  and  proved  to  be,  a  bo<ly  corporate,  they  could  not  hold  lands. '"''''«"  ■">•*> 
And  although   it   wna  urged  that  this  indictment  charged  that  the  bridge  was""  '''.^ 
situate  within  the  two  parishes,  and  then  that  the  inhaUiianls  of  the  parish,  and  f™"^',  „'„," 
[he   inhabitants  of  the  town   nT  MirhynlUlh   tifi-rmiil,ha\ii   been  used  to   re- staled  ihat 
pair;  and  that,  IhcTofore,  as  there  was  no  other  ]Machynlle(h  mentioned  brforednj  pan  of 
but  the  parish,  the  word  i-forfnid  mi)«t  ref-^r  to  the  parish  of  H!ach)nl!elh,ili8l"'i^Bo 
and  the  word  town  must  he  rejected  n.n  surplusage:      The  Court  reversed   the  '"'  within 
judgment,  and  said,  The  bridge  is  desirrihed  as  situate  within  the  parshcs  "f  and  m^o 
Machynlleth  and   Pennrgnea.      Rut  the  parishes  arc  not  aiiegcd  lo  be  within  noenily" 
the  town:  and  the  case  ot  ihe  King  v,  the  inbiibitanrs  nf  St.  Giles   Cambridge,  idat  ihe  in 
(5  M.  iV  S.  2(iO.)  is  an   aulhorily  lo  sbov/,  that   in  order  to  charpe  a   to'wns>biph!il)iiiinu  of 
fur  the  repairs  of  a  road,  silualn  out  of  the  township,  a  consideration  must  be  'l"*  '•""  , 
■hown.     Here  that  is  atlcmiitinl  to  be  ehown  bv  alleging  that  tho  inhaMlants"'':''^""'  " 
of  the  pariah  and  the  town  were  liable  by  reason  of  the  tenure  ofcertiiiii  '""ds;  j.^^^'^^^",. 
but,  as  inhabitants,  they  could   n'>t  hold  lands,  and  it  is  not   shown   that  they  [|,e]r  Ibliiti 
are  incorporated.     The  consideration  fLiiling,  and  no  cnmmon  law  liability  be-  ly  ratione 
ing  c.'tablished  by  reason  of  a  joint  lennre  of  lands,  even  could  the  word  /oirn  'tnn-Tir  not 
be  rejected  as  surplusage  aecording  to  the  srgiiiuent,  wbiub,  if  it  were,  would  ope'"""!. 
throw  this  difli.-iiity  in  the  way,  that  it  vvouUI  not  appear  n;inn  the  record  that  "onj'^ers" 
any  person  came  to  defend  for  the  parish  of  Mailivnib  tb,  I  be  jud^nent  cannot  ,!„„  ,he  jq 
ho  suoported.      Sep  8  Kast.  41 ;  3  T.   U.  ol.i;   Vi:Mi\  N.  V    C,  .'10.    11  Co.  h.ibih-inta 
Rep.'lil;   1  Ld   I!nvm.  C;10;    I    Sallt.    191;  2  Hide's   ]'.   C.  H-l;  Hawkins.  "■»  being 
P.  C.  b.  2.  c.  25  ».  09;  Viner's  Abridgment,  Corporation,  E.  »''"«"  '« 

'     .     *    ''"  "-^„'''!^'''r\-r  OF     ,r     o..xTy  OF  YoHK     ['■'^^1 
"x.^.^lSOe.  k"!*"'?  East  5!i3;'s.C.'rlR!iiilh.'lIep.  4^1.  S.  P.  The  Kl^fi  "nrhcouij 

V.  THE  IMIAHITANTS  OF  THE  COLNTH-OK  lllCKS,   H,   T.    1010- K.   If.   1 2  EaM.  alone  enli 

192.  S.  p.  Res  v.  the  i.miabitants  of  Nottlsoham.   T.  T.  IGTl.  K     ii.  'le  ibein  lo 

2T,ev.  112.  ,  ,      hold  lands. 

This  waa  an  indirtment  for  not  repairing  a  highway.      A  special  verdict 
was  found.     The  indictment  alleged  that  a  certain  part  of  the  highway  at  'he  jj","  j", 
township  of  Quick,  in  the  west  riding,  Sic.  to  wif,  a  certain  part   Iberenf  lying  j-^^  ^j,,  ,g 
next  adjoining  the  west  end  of  a  ceiiain  public  bridge  tliere,  called  Tumrwa-pairinj;  b 
ter  Bridge,  and  wilbin  the  di-<1an<:e  of  .-iOO  leet  thereof,  &-c.  was  and  yet  is  very  brid(!B.  it  ii 
ruinous,  ,^c.  and  that  the  inha'-itant- of  the  west  riding  of,  ^^c.  of  i^^bt  o\ip;lit  ■"«  """jt' 
to  repair.  Sic.      Pica,  not  g..ilty.     The  evidence  fas  far  as  it  is  mnteriiit  lo  this  ''^'^^l^^^f 
point)  was,  that  the  township  nf  <JiiUrk   lay  in  the  parish   of  Snddleworth,   in  ",.||„7e ',.„,!, 
the  said  riding,  which  pnri.^h  had  been  immemoriailv  divided  into  four  districts,  ,;„„»  „r„po 
called  mears,  in   one   nf  which   mcars,  culled   Sha'w 'Meiirs,  the   highway   inci»lli"Mli 
Quick  lay,  and  thnt  tho  300  feet  nl  the  other  end  of  the  bridge  lay  in  anorheny  "o  in 
mcar,  anil  that  each  mcnr  had  respectively  repaired  the  said   respective  '''^''■'.^'   .'-j^'J*, 

•  Bui  il  s"B'iw,  from  unilo^y  to  Ihe  o.i-e  of  lil^liwoyx,  ihnl  ibis  nilr  v  In  hp  uiiderslnod 
ti  only  !ipplic.il)le  to  itidioliiiiMis  ^n;jin-l  ihe  eniinly.  n'nd  not  B^ninsi  individujN  or  boilie* 
corpnrate,  who  are  not  oF  common  rijlil  bnnnrl  id  rep:iir,  liennnie  il  lies  on  tho  |)_roBeculor 
•pecially  lo  HhIb  the  grooodj  on  which  llie  latter  n re  nmenable;  and  llierer.i.e  thry  ma-g 
negnlive  their  linbility  nnder  the  general  isane;  sec  2  S.iund.  ISO.  n.  10;  snd  il  may  \'e  ob- 
•erved  generally,  •haltliB  plena  and  evideni-c  lire  Ihe  aama.  miilatit  mvtanMt,  wltli  Iho 
pleaa  and  Sfidence  ia  the  cue  of  an  iudiclmeut  for  not  repairing  a  bi|hwayi  aee  poit,  lit. 
Highway . 
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WBys,  &c.  The  main  argument  was  upon  the  liahilitj  of  the  county  to  repair 
these  ends  of  300  feet  each,  in  the  same  manner  as  they  were  liable  to  repair 
the  bridee.  This  was  decided  in  the  afHrmative;  bul  in  arguing,  it  was  said 
by  Mr,  Holroyd,  who  was  counsel  for  the  crown,  and  not  contradicted  by  the 
Court,  that  no  qtiestion  could  arise  as  to  any  gpecial  liability  of  the  respective 
mears,  because  (he  general  issue  only  was  pleaded;  and  any  question  of  that 
sort,  he  said,  could  only  be  raised  by  a  special  plea.  He  cited  Rex  v.  the  rily 
of  Nonvich,  I  Stra.  180.  '.i.  The  counsel  for  the  defendants  argued  against 
this,  upon  the  principle  of  assuming  thai  ihesc  ends  were  highways,  and  nirf 
parts  of  the  bridge.  This,  however,  the  Court  overruled, 
2.  Rex  v.  the  inh.(bitant3  op  the  cohntv  of  XoBTHiMPTo.v.  H.  T-  1814- 
Though  «  K.  R  2  M.  &  S.  262. 

videncB  Plea  of  not  guilly  to  an  indictment  against  the  inbahilonta  of  the  county  of 

that  parti     pj^  f^^  jj^^j  repairing  a  public  bridge.      !t  was  contended,  upon  evidence  being 
TiduaU         ofiered   to  show  that  the   feon'eea   of  certain  estates  had   repaired  the  bridge, 
baVebeen    and  that  such  proof  was  inadmissible  to  negative  the  fact  of  the  bridge  being 
Bccii9toin«I  a  public  one.      Such   proof  waa  accordingly  rejected  at  !lie  trial;  but  upon   a 
to  repair, ii  rule  nifi,  which  had  been  obtained  for  a  new  one,  now  coming  before  the 
*^'°'"jj'*-  Court,  Ihey  said,  it  waa   for  the  prosecutor  to   show  the  bridge   a  public  one; 
L  ''-^  J  nnd  the  defendants  had  a  right  to  give  every  species  of  evidence  lo  show  tlie 
contrary.     One  medium  of  proof  was  to  show  that  it  had  been  repaired  by 
individuals,  though  that  nione  would  be  of  very  lillle  weight;  nererthelesa, 
upon  the  iianm.nn  jus,  the  evidence  is  admissible.     The  rule  must  be,  there- 
fore, made  absolute. 

The  Kixg  v.  the  ishabitasts  or  Norwich.  H,  T,  1719.  K.  B.  1  Stra.  180. 
j^  more  fully  abridged,  po»l. 

tba'p^aa  '''*'  "*  ■n'onnBtioa  against  the  Inhabitants  of  Norwich,  for  not  repairing  pub- 

ofnvtgBii  lie  bridgBH,  the  inhabilaots  pleaded  not  guilty.  It  was  objected,  tliat  the  dp- 
tj,  ihey  fendants  having  pleaded  the  general  issue,  could  give  nothing  in  evidence  but 
who araaot  that  the  bridgea  were  in  repair.  To  this  it  was  answered,  that,  as  a  general 
liibleloTa  proposition,  the  argument  might  be  correct,  because  pn'mn _/acia  the  inhahi- 
roonri/lu""  '*"'*  ^""^  chargoable;  and,  if  they  would  exonerate  themselves,  inusi  do  it  by 
maydv  special  pleas,  and  not  avail  themselves  of  it  under  the  general  issue.  Hut 
etiargetliBiii  these  defendants  were  not  chargeable  de  eommiiiii  jure^  but  the  county  was; 
•Hive*.  so  ihat  they  are  not  obliged  to  tind  out  who  ought  to  repair,  as  they  are  comiicl- 
tahle  to  do  when  pi-iinajacia  the  clinrgo  lies  upon  them. 

Per  Cur.  It  is  clear,  that  those  who  are  not  chargeable  of  common  right 
may  discharge  themselves  on  tiol  giiitly.  And,  under  that  plea,  the  defendant 
may  controvert  every  thing  the  prosecutor  is  bnund  to  prove.  If  a  man 
would  di.-icharge  himitelf  on  a  particular  account,  he  inunt  |ilend  it  specially; 
but  not  where  the  common  right  is  his  defence.  If  n  man  i^  charged  to  repair 
by  reason  of  the  tenure,  he  may  throw  it  on  the  parish  by  [he  general  issue. 
See  ante,  1-22.  n. 

4.  Rex  v.  the  ivhakitants  of  Essex.  T.  T.  IG7!>.  K.  H.  T.  Itaym.  S84. 
Information  against  ihe  inhabilnnta  of  p'ssex  for  not  repairing  a  stone  bridge, 
Aplende  called  D.  Bridge,  in  the  several  parisiica  of  II.  and  I).  The  defendants 
Vd  '"f  b  P'^"''  ''"''  '''^^  ought  not  to  be  chnraed,  Stc. ;  for  that  bv  an  in(|uisition  lokcu 
inthapsiiili at  Chelmsford,  August  the3rd,2G  Car.  2.  before  Sir  M.  H.  and  T.  nnd  trt- 
of  A.  wberahers,  justices  of  oyer  and  terminer,  it  was  presented  that  a  certain  brid<.'e, 
it  appaan  commonly  called  D.  I'ridge,  lying,  &.c.  in  parocMa  de  D.,  &c.  was  then  in  dc- 
froui  tba  in  cay,  and  that  Sir  F,  F.  ought  to  repair  it  rtdione  lennra,  who  pleaded  thai  ho 
dieiinMt  lo  ought  not  to  repair  the  said  bridge  ral'iciic  lenuro',  but  (hat  the  inhaliilaiit.s  of 
alio,  i»  bad-''  ought  to  repair  it;  upon  which  a  trial  was  had,  nnd  the  jury  found  that  Sir 
'  on  deoiar  T.  ought  (o  repair  it,  and  judgment  against  him;  and  (ho  defendants  aver  the 
re'r.  bridge  to  bo  the  same,  and  that  the  judgment  was  still  in  force;  and  u|K>n  de- 

murrer, it  was  objected,  that  Ihe  bridge  laid  in  the  information  was  in  two  |>ar- 
ishes,  viz.  in  H.  and  D.,  but  the  bridge  in  the  defendants'  plea  was  only  in  D., 
BO  it  could  not  he  the  same  bridge;  for  Sir  F.  F.  may  be  obliged  to  repair  so 
much  of  the  bridge  as  waa  in  D,,  and  the  couuty  the  other  part,  wbicli  lies  in 
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It.;  aad  judgment  was  given  far  the  king.  [  734  ] 

S.'Rbx  v.  the  iNHABiTi^TS  OF  OxpoKOsniHE.  M.  T.  1812.  K    B.    16  East.  A  plea  char 

^■23.  g'fg  "  Pf  "J 

Iniliciment  against  a  county  for  not  repairing  a  bridge.     Ploa,  that  A,  B.  is  bonJ*!'"' 
liiiblc  raitone  leitara.     Evidence  was  adduced  to  show  that  the  estate  of  a  A.  pai,  „ 
B.  was  part  of  a  larger  ealate,  which  part  A.  1(.  purchased  of  C.  D.,  the  for-  bnJge  rati 
msr  oivner,  who  retained  the   resl  in   his  own  hands,  and,  as  well  before  the  anttennra 
purchase  aa  since,  repaired  the  bridge.     The  judge  waa  of  opinion  (hat  C.  D.  "_"oi  sus 
was  liable  in  respect  of  the  portion  which  he  retained;  yet  averdici  waa  given ''1'       ^  ' 
against  the  county.     Motion  for  a  new  trial,  or  for  a  stay  of  judgment  until  [j^„^"l,° 
another  indictment  was  tried.      But  the  Court  holding   that   the   plea  was  not  properly 
BuppOTled  by  the  proof,  thoro  being  no  evidence  that  A.  B.,  and   those  who  wna  parcal 
farmorly  had  the  estate  of  A.  B.    (viz.  C.   D.)  bad  repaired,  for   it   appeared,  of  on  eaiaie 
that  subsequently  to  the  aleination  of  the  property,  another  person,  viz.  C.  D.  po^e"™'* 
bad  repaired;  observing,  that  even  allowing  that  A.    li.  was  liable  pi-o  ''"'",  vJ^oTiiid'' 
the  plea  s'lould  have  been  framed  thus;  "  that  A.   li.,  and  those  whose  estate  peered  bad 
he  has,  >oif/[i>fAe)'s,  had  repaired,"  directed  that  the  rule  should  be  drawn  up  Luan  ao 
for  staying  the  judgment  upon  payment  of  the  costs  of  the  prosecution,  bound,  mi 

(c)  'Oftke  evidence.  "'"""'bJ 

On  an  indictment  against  a  county  for  not  repiiring  a  bridge,  the  prosecutor  "^""""^^ 
must  prove  that  it  i«  a  public  bridge;  aco  anie,  p.  696.  that  it  is  situate  within  suiMeqiicnt 
ihe  county,  and  that  it  i:<  out  of  repair.     S>,  on  indictment  against  individuals,  lo  ibe  par  . 
the  prosecutor  must  prove  Ihe  defendant's  liability  to  repair,  consistently  with  tint  aliena 
the  facta  and  circumstances  alleged  iii  the  indictment.  """  oftaeh 

(li)  Oftlie  tpijnejsc*.  eitate. 

Dy  1  Anne.  s.  I  c.  18.  on  the  trial  of  informations  or  indictments,  the  evi-  ^^^  i„|,abi 
dcoco  of  the  inhabitants  of  the  town,  corporation,  county,  riding,  or  division  in  (mt  of  iha 
which  the  decayed  bridge  or  highway  lies,  shall  be  admitted;  S  P.  6  Mod.  conoty  »■ 
307,  coiupeteat 

{e)  Of  the  trial.  *"^Tw 

1.  Rbciva  v.  the  iNuABiTANTs  OP  Wii.Ts.  M.  T.  1701.  K.  B.  6  Mod.  307.  ^^,'"f  ,^ 
Per  Cur.  Although  an  inhabitant  of  the  county  is  a  competent  witueea,  he  msbij  cid 

is  not  a  good  juror.  doI  be  ■ 

So  as  this  matter  concerns  the  county  at  largo,  the  Irial,  upon  a  proper  iug-jo'or. 
gestion,  shall  take  place  in  any  other  county  next  adjacent,  and  the  venue  ^°^  '''^  *" 
shall  come  from  thence.     See  ■£  Burr.  859.  ?'  I^'^„    , 

2.   Rex  V.  THE  iS!iiHITANra  OP  Norwich.  E.  T.  1718.  K.  B.  1  Slra.  177.      euooly. 
An  information  for  not  repairing  three  public  bridges,  lying  within  the  coi;n-    ]■  705  ] 
ty  of  the  city  of  Norwich,  leading  from  the  Mark<;l  Cross  to  Ipswich,  set  oul  Anil  where 
thit  they  were  out  of  repair,  and  that  it  couldnot  be  found  that  any  person  or  tlie  bridgs 
body  politic  was  bound  by  tenure  or  otherwise  to  repair  them,  and  therefore  ''*'  w'lliin 
llie  inhabitants  of  the  county  of  the  city  were  bound;   notwithstanding  which.    .'  "".""'J 
thuy  have  not  repaired  them,  but  suffer  them  to  continue  in  decay.     Not  guilty  g„j  j^,/' 
waa   pleaded  by   two  of  the  inhabitants  of  the  city  and   county  of  the  city,  in  point  in  dii 
the  name  of  all  Ihe  rest;  and  the  record  then  noticed,  by  way  of  suggestion,  pule  ii,nbe 
.that  the  question.  Sic.  was  between  the  citizens  of  Norwich  and  the  inhabit-"'^"" 'he  in 
ants  of  the  county  of  Norfolk;  and  they  being  interested,  there  could  be  nohnhitanu^f 
inii  Teronl  trial  had  there,  and  Snllolk  being  the  next  county,  Ihe  tcTiive   was  J.^^^  "''^* 
awarded  thither;  and  on  the  trial,  the  jury  gave  a  special  verdict,  viz.  that  the  large  ought 
city  of  Norwich  is  an  ancient  city,  and  baa  been  time  out  of  mind  a  county  ofio  repair, 
itself,  di:ilinct  from  Uia  couulv  of  Norfolk;  that  the  three  bridges  were,  at  ihe  'he  ttnire 
time  of  making  sta'uie  2 J  lien  8.  c.  -5.,  wjihin  the  county  of  Norfolk,  and  ■»"  ■  Pf?F««- 
nut  within  the  c.muly  of  the  city  of  Norwich.     The  Court  held  that  the  trial  "'if"e"t" 
was  well  bad  in  SuXiIk. — Judctnent  for  the  crown.  warded  in 

(/)   OJ  lb,:  r.'m-jvul  of  the  iiidi.-lmcnl.  lo  the  coan 

I.   By  tlio  !9(  of  .\iiiii-,  a,   I.  c.  '.a.  no  |ire-i'!Hnie:it  or   indictment  for  not  re-iy  adincent 
piirin;  brld;;es,  or  high'Y;iva  at  the  ends  of  bridges,  shall  be  removed  by  cer- '"  '^j!  'V 
(wrvt,-;  out  of  the  count,'  into  nnotliiT  county.  ?"  °'*' 

2.  n::sY.-r,.ti>:i.»:;.r.;vr,'.rCrvin.:RLvvn.U.  T.  1795.  K.D.6T.R.]^4i"'"'■ 

S.  C.  In  error,  3  B.  &  P.  S.j4. 
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600  BRIDGES.— Aijwru*  h. 

Theetatma  The  question  la  ihU  case  was,  wliether  an  indiclment  for  Dot  Tepai ring  a 
1  Aniie.  bridge  coiild  be  removed  by  certii.raril  To  bIiow  that  it  could  not,  (he  de- 
TliB  r'amo^  fendimlB  relied  on  llio  above  statute;  but  the  prosecutor  urged,  that  it  was  in- 
vol  ofiiii  tended  onlv  lo  prcvcut  drjhulanl»  removing  such  presentments  or  Indictments, 
iiiijiciiiient  and  did  n'lt  lake  away  the  ci:rlioran  from  the  jiroaeailor.  And  uf  that  {ipinion 
liv  ctriio  was  (he  Court,  who  observed,  that  if  it  were  olherwiae,  it  would  he  an  anoma- 
Tirioai  of  ]„|ig  ^.^gQ  j„  (be  Iniv  i)f  England,  for  that  in  these  cases  the  defendants  are 
the  counij.  ji^j.  iiibuhilitnls  nf  a  county;  and  if  Ihe  indictment  cannot  be  removed  by  c.r- 
_  .  timari,  ihey  must  be  tried  by  the  very  persons  who  are  parties  to  the  cause. 

nl'iaiiio  ihn  Ill's  case  uiicrwurds  came  on,  by  writ  of  error,  before  the  House  of  Lords, 
deroiidant,   where  tbe  judgment  was  afliniied. 

not  lo  ihe  n.  Ur.x  v.  teie  i-i»AHiTAVTs  OF  IIamwotitii.  E.  T.  1731.  K.  B.  2  Slra.  900. 
prmecuior.  Qn  a  motion  lo  quash  a  cerliiiraii,  lo  remove  an  indictment  against  Ihe  de- 
L  ^  -^  I  fendants  at  the  sessions,  for  not  repairing  a  bridge,  it  was  insisted,  that  by  slat. 
NoriocB  J  j^n„g  (,;  [g  tiie  (CdViiri  was  talcen  aivuy.  To  which  it  was  answeretl, 
prii^ie 'per  "'"'  resolved  by  tlic  Coutl,  thut  tills  act  extends  only  lo  bridges  where  the 
■ona  .ire  county  is  cliarifcd  lo  repair;  and  that  where  a  private  person,  or  parish,  is 
ehnrgedto  charged,  and  the  right  may  conic  in  ([uestion,  the  stot.  5  ^  6  W.  &  M.  c.  II. 
rapair.  bid  flilnwed  tlie  graQiing  a  ceiliorari ;  and  Iheiefore  the  Court  refused  to  quaah 

l!ie  writ. 
1^  *^'»"',  (-)  Of  Iki-.  judiin^enl.' 

C^«  r'"i°ct  f'"*    THE  INHABITANTS  OF  rilf.  COUMV  Ot   S,>t  THAJIPTO-V.   E.  T.   1818.  K.  B. 

am  10  slay  2  Chit.  Rep.  21.5. 

juJgmeiii  A  motion  was  now  made  to  scl  nsido  a  verdict  (or  the  crown,  obtained  on  aa 

on  rtii  in  indiclment  ogainsjl  the  county  of  Southampton,  for  not  repairing  a  bridge. 
diciintiii  There  was  a  plea,  (hat  the  Miirrjuis  of  Buckingham  was  liable.  The  motion 
na^r?n"T  ''"'^<  either  for  a  new  trial,  or  judgment  lo  be  stayed  till  llie  event  of  a  trial 
brill 'i!°  will  ^^''''i ''"^  ^I^''*!''!^  oi'<'  bo  asccrtnincd.  Affidavits  were  produced  that  new 
iiBicr  ifo  it  evidence  h^id  been  obtained  siiifce  the  Irial.  Per  Cur,  As  this  judgment  majr 
longer  iliiiQ  be  binding  for  ever  on  (he  county,  we  will  suspend  it,  but  not  generally,  only 
to  give  a  (ill  we  shall  make  further  order;  and  we  expect  (hat,  in  the  mcantitne,  all  rea- 
["""e^ror  sonable  speed  be  used  to  try  the  qiicMion  wjih  the  Marquis  of  Buckingham, 
ihe-irinl  ot  "'"'  ''"*'  "  '"^  brnu£;ht  to  a  conoluaion  with  as  much  expedition  as  (he  caso 
aiioiher  in  wi"  admit  of  And  in  case  it  is  not  so,  wc  sliall  direct  judgment  (o  be  enlcred 
dicimBni.     up  upon  the  present  verdict. — Rule  nisi  for  staving  judgment  on  these  terms. 

(J)    O.    T..F,    ,„„«»lV,0«. 

An  information  lies  against  an  individual,  or  public  body,  to  compel  him  or 
them  lo  repair  a  hrid^je;  sec  T.  Uaym.  S8-1;  8  Mod.  130;  2  Lev.  112;  G 
JHod.  19d. 


.  RELATIVE  TO  INJURING  BRIDGES.  See  nnf*,  div.  Relative  lo 
Ownership  in  the  materials,  p.  GOG;  and  po$l,  121.  the  3  Geo.  4.  c.  126, 


VI.  RELATIVE  TO  I>r.STROYlNG  BRIDGES. 

]  The  13  Gi-o.  3.  c,  81,  »(icr  reciting  thai  evil-disposed  persona  do,  or  m&y 
break,  damage,  or  ihrow  down  Ihe  sloncs,  bricks,  or  wood  upon  (be   parapets 

l^or  batllemenis  of  bridges,  enacts,  Ihal  every  person  who  shall  be  guilty  of  such 
oi.enre,  shall,  on  con\  i.;ri(m  helbre  one  justice,  upon  view,  or  by  the  onlh  of 
one  witness,  (orfoil  not  exceeding  5(.  nor  less  than  10».;  and  in  default  of  pay- 
ment, i^hall  bo  committed  lo  the  house  of  correction,  to  be  whipped  and  kept  to 

*  A»  the  object  of  ihia  prof^eitution  ii  not  ihe  pnnithment .  oftha  dereodBnl,  bat  the  re- 
pair of  ihe  bridge,  il  i*  not  indiipeiKibl;  rei)B!»ite  Ihni  he  should  be  in  penoiial  attendance 
Bt  the  time  jutlgineiil  it  pronoDnced  upon  him;  aoll  wliere  a  didtriut  or  county  in  indicted, ■ 
lhiBofcour«eisii[ipoi«il,le;  Me  1  Salk,  S3;  Hawk.  P.  C.  b.  t.  c.  JS,  >.  17.  The  jedg- 
ninit  U'UMlly  ix,  llijl  ihB  pnrlipa  >h,ill  piy  ■  line  and  rcprxir;  and,  bv  lbs  I  Aane.  c.  IS.  the 
line  net  on  the  piilies  Cimiicti'd  ii  noi  lo  bo  returned  into  the  Exchequer,  but  it  ie  la  be  ap- 
plied to  Ihe  rfp,iir  of  ih.t  bridijo. 

t  We<ilmin>ter  bridili:.  niid  iilhcm  or  great  magnitude  and  cxpcuce,  lira  protected  hj 
parllcular  aUiutc;  2  l.jst.  P,  C.  iUSI 
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BRIDGES.— ZWro^  of,  A)l 

hard  labour;  not  exceeding  one  calleadar  month,  nor  less  than  Bcven  days,  un- 
less the  snme  be  sooner  paid;  see  Geo.  4.  c.  126;  b.  121. 

The  J  Geo.  4.  c.  16.  after  retailing,  that  whereas  by  an  act  passed  in  th« 
9th  year  of  the  reign  of  king  Geo.  enlituled  "  An  Act  Tor  building  a  bridga 
across  (lie  River  Thames,  from  the  New  Palace  Yard,  in  (he  city  of  Westmin- 
slet,  lo  the  oppnsKe  shore  in  the  county  of  Surry,"  it  ia  in  other  things  enact- 
ed, that  "  if  any  person  or  persons  shall  wilfully  and  maliciously  blow  up.  pull 
down,  or  destroy  the  anid  bridge,  or  any  part  thereof,  or  attempt  bo  to  do,  or 
unlawfully,  and  without  authority  from  tlie  said  commissioners,  or  their  auc- 
cesuors,  remove  or  take  away  any  works  thereto  belonging,  or  in  any  wise  di- 
rect or  procure  the  same  to  he  done;  whereby  the  said  bridge,  or  thfl  works 
thereof  may  bo  damngcd,  or  the  lives  of  the  passengers  ettdtingered,  such  of- 
fender or  offenders  being  lawfully  convicted,  sba!!  be  adjudged  guilty  of  felo- 
ny, and  shall  suTcr  death,  without  benefit  of  clergy."  And  whereas  several 
other  acts  for  building  bridges  have  heretofore  from  time  to  time  passed,  and 
Ttave  cnutained  enactments  to  the  like  purport  and  etTect  as  the  enactments 
in  the  la^it  mentioned  act  above  recited;  and  whereas  it  is  expedient  that  so 
much  of  the  above  mentioned  acts  as  hereinbefore  recited  should  be  repealed, 
enacts,  that  "  such  parls  of  all  former  acts,  r<^lating  to  bridges,  as  enacts,  t  hat 
if  any  person  or  persons  shall  wilfully  and  mnliciousty  blow  up,  pulldown 
or  destroy  any  bridge,  or  any  part  thereof,  or  attempt  so  lo  do,  or  unlawfully, 
and  without  aiUhority,  remove  or  take  any  works  thereto  belonging,  or  in 
anywise  direct  or  procure  the  same  to  be  done,  EU(;h  offender  or  oflenders  be- 
ing thereof  lawfully  convicted,  shall  be  adjudged  guilty  of  felony,  and  shall 
suffer  death  as  a  fclou,  without  benefit  of  clergy,  shall,  from  and  efier  lh«  pa»* 
sing  of  this  act,  be,  and  the  aainc  are,  hereby  repealed. " 

2Jv(efs." 

Ford's  case.  H.  T.  1740.  K.  B.  1  Mod.  Rep.  923;  S.  C.  2  Stra.  1 130.      ^^^  j^^^^ 
On  motion  for  an  information  against  a  churchwarden  for  refusing  to  collect  ^,|^^  ^^ 
money  on  a  brief  fur  fire,  according  tp  tlie  4th  Anne   c.   14.  the  Court  refused  aiit  Ui  \ 

•  Thoie  aro  lieeiwoi  lo  raika  colleclions  for  lepairinj  churches.  rMtorina  1oji«m  by  fire,  gBital  ■ 
&c.  TliB  ulal.  1  .\nii9,  c.  l\.  snacti,  whan  lultars  pileol,  commonly  c»lled  liriefH.ihsll  be  Ehnrchw»r- 
iiiaed  oiil  of  Cliiincery,  copies  lliereof,  la   the  nnmber  reqaired  by  the  pelUioners,  and  no  den  for  not 
more,  shall  be  printed  \>j  lbs  prinler  of  the  qaean,  her  heira  or  auccessora  ni  the  nmial  rale  oollecling 
for  printing.  brief  m* 

The  printer  shall    deliver  the  ume,  to  inch  psrsonionly,  ni  ahall  by  the  consent  of  a  nef- 
mnjorily  oflhe  pelilionors,  anderlake  ihu  delivering  or  diapoaing  of  ibem.  £  73S   ] 

The  nndertaker  ahnll  give  lo  the  prinler,  a  receipt  for  the  same,  eiprening  iheraio  Ibe 
Bnmber  of  copios,-  which  printer  shall  furthwiih  dsliver  the  receipt,  er  an  alleited  copy 
thereof.  In  the  registrar  of  the  Coort  of  Chancery,  lo  be  filed  there. 

The  aaderlaker  shall  neit  cause  all  the  piinled  copies  to  be  iodoned,  er  marked,  in  •dm* 
eanvenirnt  pnrl,  witb  the  name  of  one  troatee  or  more,  wiittea  with  his  Own  hand,  and  tba 
time  of  >i'gninj(- 

And  he  ahall  aUo  eaase  them  to  be  utamped  with  a  proper  ataoip,  lo  be  made  for  that 
pari,aie,  and  kepi  by  the  registrar  oflhs  Ciiurl  of  Chancery.  And  if  any  person  shnU  COBO- 
terfail  iTiB  aamn,  he   ahall  he  agl  in  the  piUorv  for  an  hoar 

This  done,  be  shall,  with  all  eoDvenient  speed  send  or  deliver  them  ta  the 
Church  wardena,  or  Chapel  wardens,  and  lo  the  leaehera  and  preacbeff  of  every 
aapirate  ROngra^alion.  and  la  any  parson  who  hath  tnaght  or  preached  among  Qnakait. 
Which  perjooj  immeylintelj  after  laceipl,  shall  indorse  Ih*  lime  ot  reMiving,  aod  let 
thair  names. 

Then   ihe  Church   wardens,  or  Chapel   wardeni,   ahall   forthwith  deliver  them  lo  the 

And  Ihe  miniilera,  on  receipt, ahall  iodonie  Ihe  time  and  set  iheir  name*. 
Then  Ihc  minialere  (and  leacherw  reapeclively.)  In  two  months  a/lef  receipt,   shall,  on 
some  Sunrf  ij,  tmmediulely  bafnre  sermon,  openly  reail,  or  caoaa  Ihom  lo  bo  rwul  to   lh» 

Then  ihe  Charch  w.irdena  and  Chapel  wardens  (and  lenchera  and  oiben  to  whom  ihay 

or  hy  Join;  frnm  houie  lo  hno<a,  aa  the  brieff  reonire. 

Th4  <am  collected,  the  place  where,  and  li' 
wofdi  in  lunjih,  according  lo  the  forin  lo  bo  p 


.ds.Gooi^Ic 


>2  BRIEFS. 

Ti9  ]  the  rule,  saying,  that  as  a  penally  wax  given  to  secure  the  churchwaiden'a  per- 
formance of  his  duly,  they  couti)  uot  interfere. 

1.    iltJi.    V.  THE    DIRECTORS    OF    THE    TDiSTOL    DoCK    CoMrANV.  T.    T.    1810. 

K.  B.  l2EHSt.  420. 
A  motion  was  in  this  case  made,  for  a  mtmdamua  to  Iho  defendants  to  ibfub 
their  precept  to  the  slierifTs  of  I'ristol,  for  summnning  a  jury  to  assess  a  com- 
pensation for  an  injury  sustained  by  the  applicants,  ivho  were  the  owners  of  a 
hrcivery,  for  a  loss  arising  to  them  in  iheir  business,  from  the  delerioiation  of 
the  water  of  the  public  river  Avon,  from  which  the  brewery  had  been  before 

bj  the  miaister  itnil  Charch  ivardena,  or  by  the  teacher  and  Iwa  elden,  or  (no  olbsr  uib- 
■tUQtial  persona,  of  aach  separalB  con^regntion. 

AdervrBrd*  on  the  ntqaesl  of  the  aaticrialier,  (or  other  person  bj  him  lawfally  aalhor- 
iaed,)  which  he  ■■  requirMi  to  make  vriihin  ail  months  ^lAer  the  brier*  were  fimt  delitered 
into  llie  respective  parislien.  on  piia  oT20l.  to  be  recovered  b;  Bctiaa  at  Jaw,  the  Cbnrcb- 
wardens  and  teachers  shnll  deliver  Id  him  the  briefs  so  indorsed,  and  the  mone; 
■hereon  collected,    taking    his  receipt    for   the    same    in    some    book  to  ba  ]iept  for  that 

Fi-ery  minisler,  cDrats,  teacher,  preacher,  churhwardei),  chapslwarden  and  qnaker,  re- 
fusing or  neRlecling  to  do  any  thing  above  raqnired,  ahdll  forreit  201.  to  be  recovercMJ  ^j 
action  or  debt,  bill,  plaint  or  inform  a  lion. 

And  in  every  parish  "or  chapelry,  and  separate  Bongregiiion,  a  registry  shall  be  kept  by 

ing  the  occaaion  of  the    brief,  and  iha  time  when   ooliacled,  to  which  all  peraona,    at  all 

And  the  undertaker  shall  enter  in  a  book  the  nnmber  of  briefs,  when  signed  and  sent, 
and  whither  and  when  received  bach. 

And  the  briefs  so  received  back  shall  be  deposited  by  him  with  the  registrar  of  the  Cson 
of  Chancery.  And  if  the  whole  number  shall  not  ha  returned,  the  nndorlaker,  for  every 
onenotrelurnod  (ihrougb  the  default  of  him  or  his  even's),  shall  forfeit  601..  nnlas  be 
shall  pro<e  Ihel  it  was  lost  or  destroyed  in  inLvitable  accident,  and  shall  pay  the  mosey 
eollocled  thereon. 

And  iho  ondertaker  in  two  months  al^er  he  I 
thereof  lo  the  ButTerers,  shall  acconnt  before  a 
■11  jnst  charges. 

And  if  any  ahalt  purctinse  or  firm  charily  money  on  briefs,  snch  coDlraet  shall  be  rail 
and  the  perchnser  shall  forfeit  500J,  to  be  recovered  by  action  at  law;  the  tame  lo  be  a[ 
plied  (as  also  the  other  penallies)  to  the  ase  of  the  sniTerers, 

The  iiRnal  charges  of  saing  out  a  brief,  wilh  Ihe  collection*  IharenpoD,  will  ba  better  oj 
deratood  by  the  following  example: — 

For  the  parish  churi^b  of  RavenstondiilB,  in  the  connty  of  WeatmorelaBd. 
Lodging  the  certificates  £  0      7     6 

Pint  and  singing  19     4     2 

Letters  patent  21   18      S 

Printing  and  pnper  16     0     0 

Teller  end  Porter  0     fi     0 

Suniping  IS  18     S 

Copy  of  the  brief  0     fi     0 

Postage  ID  and  fnin  the  slampan  0     S     0 

Mais  £tc.  for  packing  0     4     0 

Postage  to  the  wajigoa  0     4    0 

Carriage  lo  the  undertaker  at  Stafford  1116 

Postage  of  Leileia  and  certificate  0     4     8 

Cletks  fees  3     2     0 

Total  of  the  patent  chafes  £76     3     6 

Salary  for  9,986  briefs  at  6d.  aacb  249   IS     0 

Additional  aalary  tor  lj>ndon  '  BOO 

Tbe  whole  chafes  £330  16  -6 


Total  oamber  of  briefs 
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BRISTOL  DOCK  ACT.  503 

sypplied  by  in«ana  of  pipes  laid  under  low-water  mark,  in  conrormity  willi  tlio  The  own 
acls  of  the  43  Gao.  3.  c.  1 40.  and  43  Geo.  "J.  t.  J I .  made  fiir  cornplcling  ami »"  of  ■ 
improving  the  harbour  of  IJrislol.  which  gives  coinpeiiuntioii  where,  hy  menus  """"''J 
of  the  dock-works,  or  in  the  progre<u  or  exi'cution  thereof,  (tnninge  may  ho  J"„1]^  Jho 
done  to  any  heredilamenta,  houses,  lands,  and  t(>Viemenl9,  or  ihe  aame  mav  he  Avon  by 
rendered  less  valuable  therehy.      The  on\y  douhl  wilh  the  Court  waa,  whe'ther  pipra  were 
Ibe  claimants  could  estnbhah  such  an  inlcrost  or   easement  tin ncicd  to  their  ""''I  out  en 
premises   in  the  water  of  the  river  Avoti,  wiii<;h  was   a   public  river,  common  '"'^^  '" 
alike  to  all  the  king's  subjects,  as  would  entitle  them  to  cnmpcnr.ation  untler  [i^™^^*"^" 
the  general  words  of  the  clause;  and  it  not  being   afterwards  established  that  t\,e  lUiitol 
the  owners  of  such  properly   bad,  by  long   onjoymont,  acquired  special  righia  Dock  Aci, 
to  the  use  of  Ihe  water  in  its  natural  slate,  as  it  was  aecuslonied  lo   flow,  Ihe  for '"m  ar" 
Court  said.  These  persons  have  no  more  claim  to  compensation  under  the  act '"6  •"'""'. 
than  every  inhabitant  of  Bristol  would  have   who  had  been  used  to  dip  a   pail  "'!'.  '''"*"» 
inlo  the  river  for  water  for  the  use  of  his  house.      The  injury,  if  any,  is  to  all  [ho^wa'ier 
the  king's  subjects,  and  IhnI  is  Ihe  subject  nintter  of  indiclmcnt,  not  of  action,  l,y  (he  dunk 
and  that  remedy  is  taken  away  bv  the  act. — Rule  refused.  works,  ihe 

2.  HiLHOusE  V.  Divis.H.  T.  1813.  K.  B.  1  M.  ^  S.  160.  u.Bofihu 

This  was  an  action  of  debt,  to  recover  a  sum  awarded  to  the  plaiiititf  hy  a  ""i"""  ""} 
jury,  sworn  and  impannclled  according  to  the  4.1  Geo.  3.  c.   I-iO.  and  43  Geo.  gj  "faV"" 
3,  c.  I  I.   passed  for  improving   the  port  of  Bristol,  to  assess  and   award   tbce^M-ment 
compensation  to  be   made  by  the   said  company  lo  the  pluintilf,   for  an   injury  to  the  pirti 
susrained  by  him,  with  reference  lo  property  of  his  which  had  been  materially  '"I"  '«"■ 
deteriorated  in  value  by  means  of  the  works  and  improvements  authorized  by  "'?"'"„„  -, 
the  said  acts,  and  which,  it  appeared,  tbe  judge  belore  whpm  (ho  jury  was  im-    E  7301 
pannelled,  had  given  judgment  for.      The  dcclaralion  averred   a  demand  and  0,^1' bo'elr' 
non-payment  of  such  sum,  to  the  ploinliU's  damage,  of  500/.      I'lea,  genetal  en  by  nju 
iesue.     At  the  trial,  the  record  containing  the  jury''s  assessment,  and  the  judp-  ry  for  thu 
men!  thereon,  was  produced,  and   the  learned  judge's  signature   thereto  was  aKteniion 
proved,  and  the  necessary  evidence  to  support  the  case  was  established.  The  "^^  '"?'  ■ 
jury  were  directed  lo  give  damages  for  the  detention  of  the  debt,  and  that  the  ™";^j  ^" 
natural  criterion  of  those  damages  was  the  interest  of  the  sum  awarded  by  Ihe  ^g,  the  48 
jury;  whereupon  they  found  a  verdict  for  the  debt  and  damages,  which  includ-  (,'*o.  8.  c. 
ed  interest  on  the  sum  awarded.     A  rule  nwi  was  now  obtained  to  reduce  the  l-tO-  anil 
verdict  to  a  sum  exclusive  of  interest;  but  ihe  Court  said;  The  jury  have  ■'^  *^-  '■  '■ 
given  interest,  we  cannot  set  their  verdict  aside  without  being   satisfied  that        "  " 
Ihey  have,  done  what  they  were  not  warranted  lo  do  hy  law.      But  ihere  ia  no  ,jg|,  ,g  i,^ 
positive  rule  uf  law  against   their  giving  interest  on  a  sum  ascertained.      Tbflniaileliy 
rule  of  law  is  affirmative  that  whero  a  sum  is  ascertained,  and  judgment  af-ibc  Biistoi 
lerwards   pronounced   thereon  in  a   court  of  record,  if  an   arlinn  of  debt   be  Hock  Com 
brought  on  that  judgment,  the  jury  m;iy  give  interest,  by  way  of  damages,  for  P""?!  ""■ 
the  detention  of  the  debt.      The  only  quention  is,  whether  this  may  bo  aasimi-  4one^io'ib» 
tated  to  the  case   of  an  action  on  a  judgaieni,  and  we  think  it  fairly  may.      It  pJaiDiifT'i 
is  an  assessment  of  damages   belbre  a  judge  of  assiz.e,  who  afterwards  gives  propeTi;  by 
judgment  upon  it;  and  that  cornea  as  near  to  what  is  proiierly  a  JudgmcDt  aB»uchwotki. 
possible. 

JJrfstoI  ana  Cauntflit  Antafsatfon- 

The  BaisTOi.  A-SD  Tavntov  Can.l  Navicatio'j  roMPA.\v  v.  Amos.  T.  T. 

1813.  K.B.    Ifll.  &.S   570.  Tberogii 

This  was  an  action  against  one  of  the  proprietors  of  Ihe  Pristol  and  Taun-  '«'  ^'<^^  "'' 
ton  Navigation,  to  recover  the  amount  of  certain  calls  which  had  been  made  Jv"  "|i"Joi 
on  the   shareholders.      The  defendant's   name  appeared,  in  the  act  of  the  51  p "/  ii  .°vT 
Geo.  3.  c.  60.   which  incorporated   the  company,  amongst  the   list  of  original  (jencein  4b 
proprietors.     His  name  also  appeared  upon  the  register  book  of  tlie  company  Hciion 
«s  proprietor  of  27  shares,  which  booTt  was  made  up  by  the  treasurer,  and  the  brought  by 
corporalion  seal  was  afS.ied  to  it,  as  required  hy  the  act,  and  wa.i  now  offered  '"*"'  J"' 
in  evideace.      The  book,  when  produced,  appeared  to  contain   nothing   """"e  ,1,0  def^nj 
than  the  names  of  the  proprietors,  and  the  number  oFahsres  belonging  to  each  ,„!  is  pro 
affixed  to  each  name.     It  being  doubtgd.  at  th«  trial,  whether  such  book  coutd  prieioi  of 
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604  BRISTOL  AND  TAUNTON  NAVIGATION.   ' 

tb«  aharca  be  read  id  evidence,  the  poiot  was  reserved.  It  was  now  urged,  that  it  tut 
BunaiKl  ta  QHrnissible,  as  proving  [hat  the  action  was  main  lain  able,  a^  ihe  IGlh  eeclion  of 
r  7M*  1  '*'*  aboTB  statute  directs  a  (ickel,  ficiiled  with  the  corpornlion  seal,  !o  be  de- 
'-  -'  livered  to  each  of  the  subsrriljers,  and   that  euch  ticket  thnll  be  evidence  of 

his  title;  andlhelCtOth  Beclioii,  after  certain  provisions,  declarer,  that  on  the 
trial  of  any  such  action  as  the  present,  it  shall  only  he  necessary  for  ihc  plain- 
tiT  to  prove  that  the  defendant,  at  the  time  of  making  a  call,  was  a  pro|iriel€ir 
of  such  share  in  the  aaid  canal,  in  respect  of  which  he  is  alleged  to  be  respon- 
sible, and  (hat  such  call  was  in  fact  made,  and  that  such  notice  thereof  was 
given  as  thereinbefore  directed;  and  the  production  by  the  principal  clerk,  or 
other  officer  of  the  said  company,  of  the  said  register  book,  and  of  the  min- 
utes of  the   proceedings  of  the  committee  of  management,  and  of  the 


papers 


n  which  notice  of  the  said  calls  shall  be  advertised,  shall  be  suffici 


evidence  in  support  of  such  action,  without  proving  the  appointment  of  Ihe 
committee  who  made  such  call,  or  any  other  matter  whatsoever;  and  the  said 
company  shall  be  thereupon  entitled  to  recover,  unless  it  shall  appear  (hat  GDCh 
call  was  made  contrary  to  the  directions  and  restrictions,  in  point  of  time  or 
■oittunl,  contained  in  the  act.  And,  although  it  was  contended,  ihat  it'  (he 
production  of  such  book  whs  to  be  censidered  conclusive  evidence,  the  de- 
fendant being  proprietor  of  the  '27  shares,  it  would  be  dclinilely  charging  one 
parly  with  nn  act  done,  without  his  assent,  hy  another  pnrly;  foi  the  booh  is 
made  up  by  the  committee  in  the  absence  of  the  person  to  be  charged;  and 
if  il  be  evidence  al  all,  it  is  conclusive  evidence,  innFmuch  as  the  act  goes  on 
to  provide,  lliat  the  company  shall  be  thereupon  entitled  to  recover,  unless  it 
appears  ihdt  the  cstl  was  made  ciintrary  to  the  act.  The  Court  said;  As  ihc 
register  book  contains  only  the  entries  of  the  narnes  of  the  subscribers,  and 
the  dilferent  shares  annexed  to  each,  and  nol  any  of  the  proceedmgs  of  the 
commillee,  it  could  only  be  with  one  object  that  ihe  le^ishiture  directed  il  to 
be  produced;  namely,  for  thut  of  proving  the  names  and  the  noniber  of  shares. 
And,  notwithstanding  it  wss  insisted,  that  there  was  this  peculiar  objection  to 
the  admissibility  of  such  evidence,  (which  appeared  to  he  the  fact),  vi;;.  ihnt 
the  book  purported  to  have  been  made  up  nearly  five  months  afler  the  cull, 
and  therefore  could  TtiA  be  deemed  evidence  of  the  defendsnl's  being  a  pro- 
prietor at  the  time  when  the  call  was  made,  unless  it  could  be  Ehown  to  have  a 
retrospective  operation.      The  Court  adhered  lolhe  same  opinion. 

33r(tf5h   SlU   (EompanS-      See  tit.  Purtics  lo  AiioM. 

Brfrton.     See  lit.  Requettt,  Court  of. 

as  raft  rr. 

See  tits.  Attnraey,  Principal  and  Agent, 

Bailment,  Set-ofT. 

Bankrupt,  Slock  Broker, 

Insurance.  Vendor  and  Purchaser. 

ISrOttrrHfir.     See  tit.  Mnuily;  Vtuiy. 
I  733  J       Srothel.     See  lit.  Baitnty  Hoaie. 

UnbbltS-     See  tits.   Cniupiracy ;  Joint  Slock  Cotopany. 
If  neveral  persons  are  jointly  engaged  in  raising  money  for  a  bubble,  one 
cannot  maintain  an  action  for  money  had  and  received  against  another  of  ihem 
for  the  money  so  raised;  M'Gregor  v.  Lowe,  1  Carr.  ^OJ;  see  post,  tit.  Mo- 
ney had  and  received. 
WlMrea  SUSQerQ.      See  tit.  Sodomy. 

bwidsf*       Bufiaer. 

WdT^  1.  Pepper*.  Burland.  M.  T.  1792.  K.  B.N.  P.  Peako.  103. 

tain  work         ^^  ^^  action  by  the  plaintiff,  a  builder,  it  appeared  that  he  had  agreed  wilh 
tot  ■  parti         *  A  coont  ia  a  deeliralioa,  ■ixting  that  the   pliinlilf  ratiiined  the  defeDdsnt,  n-ha  iras  ■ 
enlar  nn,    urpenlar,  to  repair  a  hoDfe  bcfare  ■  givan   dajr:  that  the  defendant  accepted  the  retaioer, 
and  addi       but  did  nol  perform  the  work  withia  lbs  time,  per  qaoad  the  walls  orifas  plainiilTa  hoeaa 
lion*  are       wera  damaged,  cannol  lie  inppened;  bat  a  eoont,  atsIiDg  Ibat  the  plaialiB' being  poaseaaed 
mad*  to  Ihaof  ioina  old  oiatariala,  retained  the  defendint  lo  perform    iba  carpenter*  work  in  eerlaia 
baitdinca  oflbe  plaialiff,  aad  to  naa  theae  old  malerlnli,'  bat  that  [be  defendant,  inatead  of 
•aing  ifaoie.  made  nee  of  new  ones,  ihsiebv   increaaing  the  aipence,  aiij;  Ebes  v.  Gat- 
ward.  S  T.  R.  14S. 
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EUILDmC  ACTS.  505 

the  dsreiujaot  to  do  cerfaia  work  ofthe  dimensions  ofa  house  slated  to  be  - 15  original 
feel,  for  a  specitied  auin;  but  the  houso  in  wbich  the  work  was  done  aUer- P'""' '■" 
wards  appeared  to  be  17  feet;  the  defendant  relied  on  the  contract,  ^i'^  P"''' ""ins  bind 
into  court  auflicipnt  to  cover  the  excess.  And  per  Lord  Kcnyon,  jC.  J.  The  ;„•,  u  fur 
plaintill'having  failed  in  ehawing  (he  plan  hy  which  he  contracted  to  work  to  be  m  ii  can  ba 
the  same  B9  that  produced,  he  eannot>eco¥er.  The  general  rule,  however,  traced,  and 
is,  that  where  additions  are  made  to  a  building,  which  the  workman  contracts!''"  **"*" 
to  finish  for  a  certain  sum  of  money,  the  contract  shall  exist  as  far  as  it  con  ''e"g°^Jg™^° 
traced  lo  have  been  followed,  end  the  excess'  only  paid  for  according  to  the  j,,  ^  quan 
usual  rate  of  charging.  turn  mtrtt 

2.  Farnsworth  v.  GiERARD.  M.  T.  1807.  K.  B.  N.  P.  it. 

On   non  astmnpiil   pleaded  to  an  action  for  work  and  labour,  the  defence 
was,  that  the  plainitfT  had  so   improperly  built  the   front  of  Ihe  defendant's^'"''" 
house,  that  it  was  in  a  great  danger  of  tumbling  down.     The  plaintitf  urged  '""**  "  . 
that  at  any  rate  he  was  entitled  lo  a  verdict  for  Ihe  amount  of  Ihe  bricks.,  dlocl  of' 

Sed  per  Lord  Ellenboroiigh,  C,  J.     Service  is  the  gist  ofthe  action.     And  ih^  biid 
the  nitc  by  which  it  is  governed  is  clear,  that  ihe  plainli^T  shall  have  what  he  nea*  of  ihs 
deserves;  the  questions  therefore,  are,  how  much  dons  he  deserve?  or  whelh-» "or';"""' 
er  he  deserves  any  thing?  If  no  benefit  accrued  to  the  defendant  from  his  ser-*  'P''     ^ 
vices,   he  is   not  enlilled  to  any  compensation  for  his  work  and  labour,    f'""  bis^JJ^'^,  ^^'' 
claim  must  he  co-exlensive  with  the  benefit.      What   is  the   fact?    It   appears  jiminish 
that  the  wall  will  not  stand;  the  defendant  consetjnently  has  derived  no  benefit  tlie  pinin 
from  the   plaintiff's  labour;  but  has  in   facl  sustained  ndamage. — Verdict  for'i""'"  "I* 
defendant.     See  2  Campb.  C3;  1  Campb.  377;  10  East.  555;  12  id.  361;  3 '"»"''■,  -, 
Camph.  451.  L   '^^  I 

)$Ufil)Inn  Slrt.      See  dHo  til.   Pa'-Uj  iralls;  and  14.  tiro.  3.  c.  78.  S.nnotYo'"' 

Rkx  v.  THE  JUSTICES  OP  MinniFsrx.   M.  T.  ]S]-2.  K.  K.   16  East.  310.      p^iiHo  ths 
A  rule  iiiitt  was  applied  for  by  A.  B.  foramanffnmiisto  the  justices  of  jVL  com- Rension*  nn 
manding  them  (o  hear  an  appeal  at  their  next  general  quarter  sessions,  against  der  96ili 
an  ordcroflwo  just ii'es  under  the  building  act  of  14  (ieo.  3  c.   78.  dismissing '*■=.'    '''^''" 
a  complaint  made  hy  him,  as  the  district  surveyor  appointed  under  that  act,  ^"|    ^"^^^ 
which  had  been  made  against  a  party  on  account  of  n  projrotinn  made  by  him  3_  ^_  ■jg_ a\ 
beyond  the  line  of  Ihe  from  of  his  house  in  Lincoln's  Inn  Fields.     It  appeared  a  mere  dis 
that  the  justices  had  refused  to  emerlnin  the  surveyor's  appeal,  as  he  was  not  miMsl  of 
authorised  to  make  one  by  the  9Cih  section  ofthe  staiule,  which  enacts,  "  that ''j*.""' 
if  any  persons  think  themselves  flgrievcd  by  anv  conviction,  commitment,  dis-P  ""'    ''. 
Iress,  order,  or  judgment  of  any  justice  or  justices  of  ihc  peace,  made  ou*  ofj*"^^"'" 
sessions  by  virtue  of  this  act,  such  persoii  may  appeal  to  the  justices  at  their 
general  quarter  sessions,"  8ic.  to  bring  an  appeal,  Ihe  words  used  seeming  lo 
point  out  tiie  parly  alTecled  by  such  conviction,  as  the  person  to  whom  the  ap- 
peal was  meant  to  be  limited;  and  ahhough  it  was  urged  that  Ihe  word  jiidji- 
menl  was  large  enough  to  give  the  right  of  appeal  to  Ihe  di!>trict  surveyor,  t!ic 
Court  refused  the  rule,  and  said.  The  appeal  it  given  to  the  party  aggrieved, 
therefore  must  that  apply  to  affirmalive  orders.     Order  or  judgment  menti 
when  something  ia  ordered  lo  be  done,  not  a  more  dismissal  of  a  cnmploinl. 
■  Tlie  Blalule  imports  some  act  to  be  done  under  an"  order  of  justices,  wbich 
mtiY  be  a  grievance  lo  the  parly. 

^ullfon. 

The  exportation  of  [rold  or  Bihrr,  whether  in  mnncy,  bullion,  plate,  or  ves- 
sels* except  foreign  coin  or  bullion  of  gold  or  silver  exported  out  of  any  port    [  7,3 1  ] 
ol'Xngland  in  which  there  is  a  customer  or  collector,  n'nd  duly  entered  at  the 

"  5  Rich.  2atii[.  1  c.  Sa.  1-  (and  see  before  tills  act,  9  Edw.  3  slat.  2  c.  1;  IT  Edw. 
8.  cited  3  Iran,  92-4;  where  it  is  i>:iid  lo  huve  been  tho  old  Inw,  before  llic  ConijupM,  limt 
na  silver  Khould  be  curried  onl  ofibe  realm;  Mirror,  c.  1  i.  3.  iind  Ihe  rsgnlalions  of  27' 
Ldw.  S  «ut.  2  c.  i*.  B.  2.)  arierivaidi  2  lien.  1  c.  G.  nltered  by  4  Hen.  4  c.  15;  Z  Inxi. 
741-2;  2  H»n.  6  c.  6,;  17  Edw.  4.  c.  I;  8  Hen.  7.  o.  8.  s.  2.  See  I'arkehi  Kcparl^.  69. 
64-6-6  where  the  inrormstion  wbi  founded  on  G  Rich.  2  slat.  I.e.  2;  2  Hen.  c.  4S;iin<l  ' 
it  was  holden,  that  on  on  inforinslion  of  aeixare,  of  I)rili<h  and  foreign  coins,  lliero  ii  nn 
•ocuion  for  a  writ  ofappiaLieinenl,  Bia  lecoad  proclamiLtion,  and  jud|nieii|  may  be  for 
the  coioi  IbemMlvet. 


.ds.Gooi^Ic 


506  '  ■  BURGESS. 

custom  house;  15  Car.  9  c.  7.  9.  12.  sne  Park.  R«p.  57;  and  except  gold  and 
sil*er  coin  exported  out  of  thia  kingdom  into  Ireland;  20  Geo.  3.  c.  18.  s,  1; 
and  except  molten  silver  or  bullion  protected  by  a  treasury  license;  At  Geo.  3 
c.  49:  or  by  certificate,  Ihe  principal  object  of  nhich  is,  to  establish  ihiit  it  ii 
forelfrn  bullion,  and  that  no  part  of  it  was  b  efore  it  nag  molten  the  coin  of  the 
realm,  or  clipping  thereof,  or  pinte  wrought  within  Great  Britain,''  and  except 
ivatches,  sivord  hilts,  tvroughl  plale,  and  other  silver  manufacliires,  made  ac- 
cording to  Ihe  rulea  prescribed  by  act  nf  parliament,  and  yearly  allowed  by 
the  comniisaioners  of  customs;  9^  10  W.  3.  c.  iB.  u.  1;  is  also  prohibited 
under  the  penalty  of  tlie  forfeiture  of  Euch  gold  and  silver,  and  in  some  ioBtan- 
cea  additional  pecuniary  penalties.t 
SUOj^.      See  tit.  Barge. 

Snrgage  ^Tenure. 

Tenure  in  burgage  is  thus  de<;cribcd  by  Littleton,  e.  1G2.  where  an  ancient 
borough  is,  of  which  the  king  is  lord,  and  they  that  have  tenements  within  the 
borough  hold  of  the  king  their  tenements;  and  every  tenant  tenement  ought  to 
pay  the  king  a  certain  rent  by  Ihe  vear,  &c.  And  such  tenure  is  but  tenure 
in  socage.  It  is  the  'same  where  any  subject  is  lord  of  such  borough,  and  Ihe 
tenants  hold  of  him  to  pav  each  of  them  an  anual  rent;  Lit.  s.  163.  The  qual- 
ities ol  this  tenure  vary  according  to  the  particular  customs  of  every  borough, 
without  prejudice  to.  the  feudal  nature  of  it,  and  in  conformity  to  the  maxim, 
contaetudo  loci  tat  obtervanda ;  Lit.  aect.  165.  6.1.  See  2  B/.  Com.  82.  83; 
Glano.  lib.  T.S.  ■  ' 

Burflafle   Cenrratnt      See  tit.    Quo  ffarranJo. 

SurneSS-      See  tit.    Corporation. 

1135  1     staroiaroj 

1.  RELATIVE  TO  THE  ACTS  WHICH  CNSTITUTE  THE 

OFFENCE. 

(A)  Of  the  BKEitxinc. 

(a)  tVknt  ghiillbe  dfrmed»uch 
I:  General  rule,  p.  7dT.     2.  Of  the  breaking  on  the  outaide,  p.  7.^8.      3. 

inside,  p.  T-i6.     4. in  order  to  get  out  of  Ihe  house,  fic.  p,    T39.     5. 

by  construction  of  law,  p.  740.     6. where  there  is  no  interior  fasten- 

ing,  p.  741. 

(B)  Of  the  entre. 

(a)   ffAat  ikall  be  deemed  an  enlry. 
].  G.-'-ral  rule,  p.  742.     2.   Of  an  entry   by   making    an   aperture;  iotro- 

ductiun  of  an  instrument,  or  prisoner's  person,  p.  742.     3. bp  breaking   a 

window,  p.  743.     4. bv  doing  an  act  of  violence  on  the  outside  of  the 

house,  p.   74.^.     5. hv  fraud  and  collusion,  p,  7-14. 

II.  RELATIVE   TO   THE  TIME  AT  WHICH   THE   OFFE>'CE 
MAY  BE  COMMITTED. 

(A)  In  the  sight-time,  p.  744. 

(B)  In  the  daytime,  p.  744. 

(C)  At  twilight,  p.  744. 

(D)  Whether  tkebrearino  ani>  entry  must  be  *t  the  s\>ie  time,  r-  '■l-'- 
IIL  RELATIVE  TO  THE  PLACE  IN  WHICH  THE  OFFENCE 

MAY  BE  COMMITTED. 
(A)  What  shall  or  shall  not  be  deemed  a  HANaio.x-HOusE. 
(a)   In  £raeral. 
I.  Of  the  general  rule,  p.  745.     2.  Of  the  residence  which  makes  a  house 

[  736   ]        ,  ,y    g    ^    ,,    ^    5    g   ^^^  modified  bv  *3.  Geo.  3.  c.  49. 

t  See  u  to  molten  ■liver,  T  &  8  W.  S.'r.  19.  ■.  T;  ani)  Pope,  lit.  !01;  and  utolbara 
'  quUite  GneoesA,  and  Ihe  markingiieceaaarj  rargold  and  stiver  wares.  12'Geo.  1.  c.  te- 
as. 1.  6.  6  6;  24  Geo.  3.  tea.  2.  c.  63.  a.  8;  30  Goo.  3.  c.  St.  •■.  1  to  6;  28  Geo.  8.  c 
7.  a.  1 ;  33  Geo.  3.  c.  6;  Pope.  th.  213. 
.  t  The  Inrm  burglary  in  a  compounil  onhe  Saion  nordi  burgli,  a  boose,  and  larim, 
theft,  and  oiiglnally  ■ignified  no  more  than  ihe  robbery  ofa  dnelllnghoBFo:  hot  now  it  i» 
dbfiacd  lo  be  a  breaking  and  entering  the  maniion-ftDUfe  of  another  in  Iht  lugbt- 
time,  milK  inltnl  lo  execute  tome  felons,  lekttker  eueh  feloniotu  inlenlian  be  ««e»- 
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a  dwelling  or  raansioii  house,  p.  745.     3. occupancy  whicii  amounts  to 

an  ownership,  p.  7  17. 

(h)  In  particular, 

I.  Of  banking-housea,  p.  74B.     -2. bnrna,  p.  748.     3. booths  and 

tents,  p.  p.  743.     4. ^buildinga  under  the  same  roof  sa  dwelling-house,  p, 

743.     5. not  under  the  same  roof  as  the  dwelling-house,  p.  7-")l.     6. 

cellnrsi,  p.  751.      7 chambera  and  lodginf^,  p.  752.      8, chapels   and 

churchea,  p.  7  )"■     9. colleges  and  universilies,  p.   753.     10. corpo- 

raCioD  houses  and  hause^  bclooging   to   public  companies,  p.  753.      II.  -^ 

cow-houses,  p.    751        12. dairy-houses,    p.    754.      13 gates,   p.   755. 

14. government  officers,   p,  755.      15. inns,  p"  755,     16.    lofis  and 

slables,  p.  756.     17, palac.es  and  noblemens  houses,  p.  75S.     18, 

partnership  houses,  p.  757.     19. — —J)oul try  houses,  p.  759.     20. shops, 

p.  759,     21. tilted  carls,  p.  759.     22, warehouses,  p.  760. 

(B)  Of  out-hol'ses  held  nNDF.a  a  distisct  title  from  the 
DWELi-iio-Hors-;,  p,  760. 

IV.  RELATIVE  TO  THE  FEt.ONIOUS   INTENTIOX  OF  THE 

PRISONER,  p.  760. 

V.  RELATIVE  TO  THE  LIAILITY  OF  AIDERS  AND 

ABETTORS,  p.  761. 

VI.  RELATIVE  TO  THE  INDICTMENT. 

(A)   Of  thf.  form. 
(a)  Of  the  part  icu  la  rewards  necessary  to  describe   the   ofTenco,   p.   763. 

(6)  Slatemont  of  the  breaking,  p.  76-2.     (r)  enlry,  p.  762.     [.li  

hour  at  which  the  offence  was  commided,   p.  762.     (e)  place  where 

tbe  offince  was  committed,  p.  762.     (/)  ownership,  p.  763.     (g) 

.intention  to  commit  a  felony    7G3.  j-  „-_  ., 

(H)  Of  the  different  offences  which  mat  be  laid  is  the  same  indict-    L  '^'  J 

MENT,  p.  764. 

VII.  RELATIVE  TO  THE  PLEAS,  p.76.3. 
Vin.  RELATIVE  TO  THE  EVIDENCE. 
(A)  Where  two  offences  are  charged  in  the  same  indictment,  p, 

764. 
(1)  Of  the  breaking,  p.  764. 

(C) entri,  p.  764. 

(D) time  at  which  the  offence  was  committed,  p.  7G4. 

(E) FLACE  WHERE'THGOFFE.NCE  WAS  COMMITTFD,  p.  764. 

(F) ottSEKSTiii-,  p.  765. 

(G) INTFNTIOV,  p.  765. 

IX.  RELATIVE  TO  AN  ACQUITAL,  p.  766. 

X.  RELATIVE  TO  THE  EVIDENCE. 

XI.  RELATIVE  TO  THE  PUNISHMENT,  p.  766. 

XH.  RELATIVE   TO  THE   REWARD  GIVEN   TO   PERSONS 
APPREHENDING  BUGLARS,  p.  767. 


I. RELATIVE  TO.TIIE  ^CTS  WHICH   CONSTITUTE  THE  OF- 
FENCE. 

(a)  If/iat  shfill  be  deemed  aueh.  tnte  bnrfls 

1.   Geiitml  rutf.  ry,  there 

I.  Bex  v.  Hugbs  and  others.  Dec.  Ses.  1785.  Old  Bailey.   I  Leach,  C.  L.  ">""  >>« 
406;  S.  C.  2  Eaat.  P.  C.  491.  ftreo^in 

On  an  indictment  for  burglary  it  appeared  ihat  the  prisoners  had  bore^  a  ,„j  enifr 
hole  with  an  inslrumpnt,  called  a  centre'  bill,  Ihrough  (he  pannel  of  a  house  tag,  and 
door,  near  to  one  of  the  bolls  by  which  it  wa?  faatcned;  and  that  some  pieces  the  fyeak 
of  the  broken  pannel  were  found  within  (he  threshold  of  the   door;  but  it  not  '"*  '""■' 

•Ilia  n  qoMtioo  for  ihs  jory,  nhelher  the  prisoner  hiR  been  gniltj  of  any  act  orhraak-  «i|j  afibrd 
■ng;  buL  nliBlharlhat  set  anioarna  lo  B  burgtarloD)  breaking,  jian  anniiiedquealisD  of  law  i  the  buralar 
Me  Fort.  107;   1    And.  114;  Saville.  B9i  1  Hale.  P.  C.  551;  8  Imt.  64.     It  i*  not  every  an  opparlK 
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[  738  1  nppearing  that  any  part  of  the  bodies  of  the  priaoners  had  been  wttliiQ  the 
nity  at  en  bouse,  or  that  ihc  appcriure  wdfl  sufficiently  large  to  admit  a  man's  hnnd  ;  ibc 
*"■'""•  ■<*  Cotirl  held  this  not  to  be  a  sufficient  entry,  for  the  entry  must  be  for  the  pur- 
""I'lh*""  P"*^  "'"  committing  o  felony,  and  the  breuking  must  be  such  as  will  afford  the 
foinn.  burglar  an  opportunity  of  entoring  so  as  to  commit  the  intended  felooy. 

'"''■  '  '  2.  A™:.'.E..t.  P.C.  487. 

Thererore,  A  glasE  ivindoiv  iva9  broken,  and  the  window  opened  with  the  hand,  but  the 
whether  o  shutters  in  the  inside  were  broken.  On  the  question,  whether  this  amounted 
peiiinga  ,(,  burglary,  Wurd,  C.  B.,  Powis  and  Tracey,  Justices,  and  the  recorder, 
"I  h  T  thought  this  the  extremity  of  the  law;  and  on  a  subsequeni  conference.  Holt, 
breaklne  *-'■  •'■i  """^  Powel,  J.  entertaining  considerable  doubt,  no  judgment  was  given, 
the  shutter  2.    OJ  the  breaking  on  llie  otUside. 

ia  burglary.  Where  a  housc  is  encompassed  by  a  wall,  it  as  been  thought,  that  "  If  a 
■ecm*  thief  should  in  the  nighl-tirae  break  such  wall,  or  the  gale  thereof,  and  finding 

queaiioDs  ^^^^  j^^^  ^f  ,)ig  j,ou«e  open,  should  enter  the  house,  it  would  be  burglary, 
•"•  though  alikr  ifhe  should  merely  pet  over  the  wall;"  I  Hale.  P.  C.  3:3,     But 

it  would  appear,  that  the  preceeding  rule  only  applies  to  the  walls  or  gates  of 
a  city,  and   does  not  extend  to  a  private  dwelling;    I    Hale.    P.   C.   dob.    edit. 
1800;  but  see  2  East.  P.   C.  448;  and,  therefore  in  tw»  recent  cases   it   has 
been  holdei),  that  breaking  open  an  external  gate  not  leading  to  any  buildiiifr; 
Rex  V.  Besnet,  1  R.  &  R.  C.  C.  289.  abridged  pout,  T55.  or  opening  an  area 
gale  with  a  skeleton  key,  and  thereby  gaining  entrance  into  the  liouse;  are  not 
burglarious  breakings;  Rf.xv.  Davis,  I  R.  .^R.  C.  C.  312.  abridged  poil. 
3.   Of  llie  breokim  in  the  inside. 
I,  Rex  V.  GitAY.  M.  T.  1734.  K.  B.  I  Sira.  481. 
Tha  break       O"*  of  the  piosecrutrix'a  servants  in  the  bouse  opened  his  lady's  chamber 
in'  may  be  d'lor,  which  was  fttslened  by  a  bntss  bolt,  with  design  to  commit  a  rupo;  and 
conimiiiGJ   Kin^,  C.  J.  ruled  it  to  be  burglary;  and  the  defendant  was  covicted. 
by  oppuinf  Dsnten's  case.  1G90.  Cited  Post.  103. 

an  inner  j^^  ^  meeting  of  the  judges,  upon  a  (special  verdict,  they  were  divided  upon 

V'^'qa  -i  the  question-  whether  breaking  open  the  door  of  a  cupboard,  lot  into  the  wall 
Buiitaeeint  "'"^  iiouse,  was  a  burglarjoiia  breaking,  ^^r.  J.  Foster  has  said,  that  with  rc- 
iKdi  bruuk  gard  to  cupboards,  presses,  lockers,  and  other  fixtures  of  the  like  kiod,  in  fa- 
ing  open  a  vour  of  life,  a  distinction  ought  to  be  made  between  cases  relating  to  mere 
cupboard  property,  and  such  as  al^cct  the  law  respecting  capital  crimes.  In  questions 
between  the  heir  or  devisee,  and  the  executor,  ihose  fixtures  may  with  pro- 
priety enough,  be  considered  as  annexed  to,  n:id  parts  of  the  freehold;  for  the 
law  will  presume,  that  it  was  the  intention  of  the  owner,  under  whose  bounty 
the  executor  claims  that  they  should   be  so  considered,  to   the  end  that  the 


the  free 


entrance  inlo  a  hauso,  in  the  nature  of  a  mere  trespaw, 

which  will    be  .nfficienl.  or  ulis- 

fy    the  langoage  of  the  indictment,  felanire  er  bur^lor 
P.  C.c.  3S.a.  4;  1  Hale.  P.  C.  501-2,     Asif  sman  ent 

ilerfreeit;   3  loat.  64;  1  HawL. 

er  into  a  booae  by  a  door,  or  nio- 

dew.  which   hetinddopen,   or  ihrongh   a  hole  ivhich  n 

■as    mpde  there  before,    and  ateal 

goods,  or  draw  goorfj  out  of  a  lionsu  through  such  door, 

gnllty  (,r  bnrglnry;  for   if  B  man  leaver  hia  doors    or  win 

dowa  open,  it  is  his  own  folly  and 

„  „  It  breakin^ 

ed  by  making  a  bole  in  the  wall;  by  forcing  opun  the  door;  by  pulling  back,  picking,  or 
Opening  iba  lock  with  ■  falw  key;  by  breaking  the  window;  bv  Inking  a  pane  of  glad  ont 
of  the  window  (1  Cnrr.  300);  by  drawing  or  bending  (he  aaits  or  other  fastening,  or  by 
pulling  back  ibe  leaf  of  n  window  wiih  an  inatrument.  And  even  the  drawing  or  lifling 
up  the  latch,  where  the  door  i>  nol  olhtrtcite  fattened;  the  turning  Ih^  key  where  iha 
door  is  locked  on  lbs  intiide;  or  ibf  nnlooning  any  oHier  faiilen ing  which  the  owner  has 
provided,  will  amnnnl  [o  a  breaking;  1  Hide.  P.  C.  963;  8  Inn.  64;  1  Hawb.  P.  C.  e.  S9. 
a.  H^aEaal.  P.  0.467.  So  if  a  thief  enter  by  the  chimney,  it  Is  a  breaking,  for  ihai  ii  ii 
as  Qkuch  closed  aa  the  nalore  of  things  will  permit;  1  Hawk.  P.  C.  c.  3S.B.  4;  4  Blac. 
Com.  2S6. 

them  waa  a  door  nt  the  font  of  the  Ktain,  which  waa  latched,  Ibe  letvanl  in  Ihc  iiigltl-iiRi* 
drew  the  latch,  and  entered  liii  master'*  chamber  in  order  to  mnrdcr  him;  this  wm  holdea 
ID  be  burglary ;  2  East.  P.  C.  eSfl.  So  where  a  Ibief  enters  a  dwetling-hoaae  in  iha  night- 
lime,  through  the  out-door  being  lell  open,  or  by  en  open  window,  yet  iP,  when  wKbin 
ihe  house,  be  tsrn  n  ksy,  or  unlatch  a  chamber  door,  with  iutenl  to  comruil  fotony,  ihU  ia 
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hoiia«  might  remain  to  those  who,  by  opermlion  of  law  or  by  bequest,  ihould  hoW  ii  not 

become  ctitiled  to  it,  in  the  same  condition  he  put  it,  or  should  leave  it  entire,  ^'^t'^*^'* 

and  underaced.     But  in  capital  caaeii  I  am  of  opinion,  that  such  fixtures  which 

merely  supply  the  place  of  chests  and  other  ordinary   utensils  of  household, 

should  he  eonBidcred  in  no  other  light  than  aa  mere    moveables,  partaking  of 

the  nature  of  those  ulenaila,  and  adapted  to  the  same  use.t  n      .  . 

4.   0/lhf  breaking,  in  order  to  gel  oat  of  the  hoi>K,iic.  ^ol2 

By  12  Anne.  c.  7.  b.  3.  it  is  enacted,  "  that  if  any  person  shall  enter  into  of  ■poibet 
the  mansion  or  dwelling-house  of  another,  by  day  or  night,  without  breaking  t«  •ffaot  ■■ 
the  same,  with  an  intent  to  cnmmit  felony,  or,  being  in  such  house,  shall  com-  aKspei  hav 
rail  any  felony,  and  shall  in  the  night-time  break  the  said  house  to  get  out,  he  ''^  •di^^ 
shall  be  guilty, of  burglary,  ifnd  ousted  ofthe  benefit  of  clergy,  in  the  same  man-  "^"^g  j, 
ner  as  if  he  had  broken  and  entered  the  house  inthe  night-time  to  commit  barglsrj.'t 
felony."  [   740  ] 

6.    C^bnakiag,  fcy  contlrttcliiia  of  law- 
Hawkins's  case.  Old  Pailey.  1704.  Cited  1  East.  485.  .    Aa  >dmU 

A.  was  indicted  for  burglary  Upon  the  evidence  it  appeared  that  ahewasac-  "'">  B>ui*d 
quainted  with  the  house,  and  knew  that  the  family  were  .in  the  country;  and  I"?  f"""!  . 
meeting  with  the  boy  who  kept  the  key,  8h«  prevailed  upon  him  to  go  with  J^J^  ^^"^ 
her  to  the  house,  under  the  promise  of  a  pot  of  ale;  the  boy  accordingly  gj^oni 
accompanied   her,    opened  the  door,  and  let  her  in,  whereupon    she  sent  breskioj. 
the   boy  for  the  pot  of  ale,  robbed  the  house,  and  went  off.     This  was  ad- 
judged to  be  clearly  felony  in  the  woman,  it  being  in  the  night-time. 
2.  Cornwall's  case.  M  T.  1730.  K.  B.  2  Slra,  881. 

The  defendant  was  indicted  with  another  (jerson  for  burglary.     It  appeared  0'  wlwrs  ■ 
that  be  was  a  servant  in  the  house  where  the  robbery  was  committed,  and  in  "jl!^'  "^ 
the  night  time  opened  the  street  door,  and  let  in  the  other  prisoner,  and  show-  g^,a„  ^gj 
ed  him  the  sideboard,  from  whence  (he  other  prisoner  took  the  plate;  then  the  opaned  tb« 
prisoner  opened  the  door  and  let  him  out,  but  did  not  go  out  with  him,  hut  went  door  for  > 
to  bed.      On  the  trial    before  Raymond,  C.  J.  Denton,  J.  and  Comyns,  B.,  it  faloniau 
was  doulited  whether  this  was  burglary  in  the  servant,  he  not  going  out  with  the  PB'pe**') 
other;  and  it  being  laid  down  in  U.  P.  C.  81;  Dalt.  317;  that  it  was  not  bur- 
glary in  the  servant,  the  judges  ordered  it  to  be  found   specially.     And  after- 
wards,  at  a  meeting  uf  all  the  judges  at  Serjeant's  Inn,  they  were  of  opinion 
bnr|luj ;  ibid.     But  il  wonld  Hem,  thai  if  alodgar  in  bo  inn  ihonldin  th*  night-limaopen 
hi*  own  obnaibaT  daot,  iteal   goods,  and   go  ■wi]',  tbe  aSance  would  not  b«  barglarj,  oa 
■ccDUDt  of    hla  haviag  a    upeciiil  ptoperly  aod  intereil  in  hli  chiniber,  and  Iha  opening  of 
buown  door  being,  tbercfore,  no  br«aking  of  the  iDiikaiper'i  faooao;    1  Hale.  P.  C.  efi4. 
ThoDgh  if  aaolher  person  open    inch  lodger's    door    burgtarioDsl j.    Ihe  xct  of  braaliing  it 
complete,  and  ihe  apartment  most  tw  deacribsd  ae  in  the  miusioTi  of  Ihe  iohetper;  3  EasL 
P.  C.  488. 

*Or  the  breaking  open  a  chest  or  box  by  ■  ibief,  whe  baa  oolsrad  b;  (Deans  of  an  open 
door,  or  window,  is  u>t  s  breaking  w  as  ro  make  il  hDrglary,it  being  an  isjurj  to  no  part 
of  the  honsa;  1  Hule.  P.  C.  B2S-4.  666;   1  East.  P.  C.  488. 

tLord  Halo,  C.  J.  sesms  lo  have  aaleitained  the  same  opinion;  I  Hate.  P.  C.  EeB;3 
Eest.  P.  C.  489. 

tThongh  forrnerly  a  different  rile  obtiiaadj  3  Eaat.  P.  C.  496;  Dalt.  J.  SSS. 

§Or  where  ibiet'es  niijed  a  hse  and  cry,  and  brengbt  tbe  constnble,  to  wboni  the  PCCn- 
pier  or  the  honss  opened  the  duor,  and  when  ihey  csmi;  in  Ihey  bound  tbe  oonflabla  and 
robbed  Ihe  owner,  il  wu  hoMen  burglary;  I  East.  P.  C  4BG;  1  Hawk.  P.  C.  c.  SS.  ■.  6; 
3  Ion.  64.  So  if  ndmiasioa  be  gained  under  pretence  of  bniinesa;  1  Hawk.  P.  C.  e,  SS. 
s.  8;  or  of  taking  lodgings;  Keb.  63;  or  if  one  get  possessioo  of  a  dnel ling- house  by 
false  affidavits,  wiibonL  aoy  colour  of  titio,  and  then  rifle  the  hooae,  such  aDtrance  being 
gained  by  fraud,  it  will  tie  barglurions;  Keh.  48.  80  if  a  man  ge  lo  a  honse  andsr  the 
pnMQca  of  having  a  search  warratii.  or  of  being  eulbaiized  lo  make  a  distress,  and  by 
these  means  obtain  admission,  it  is  suilicioat  lo  conililule  the  otfeuce;  1  Lesob.  C.  L.  184. 
So  if  by  threats  of  violnnce  Ibe  owner  oppna  the  door  of  bis  house,  it  is  a  fufliciant  break- 
ing and  entering;  1  East.  P.  C.  486;  1  Hale.  P.  C.BB8;  I  Hawk.  F.  C,  c.  IS.  1.4.  Bat 
a  bare  auaall  upon  a  hou^e  ii  insnliicieat;  for  where  undsr  iueh  clrcDmstancei  ihe  owner 
[brew  his  money  out  to  the  thieves,  il  was  holdsn  do  burglary;   I  Hawk,  P.  C.    c.   S8,  s. 

being  DO  entry,  but  only  J  carrying  away  of  the  mDnej,  coetsivelj  distributed,  il  was  hold- 
•n  no  borglary;  1  Hale  P.  C.  655. 
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Hint  it  wns  burglary  in  both,  and  not  to  be  diet  instil  shed  Crom  the  ctM  thatbtd 
been  often  rnled  and  allowed  in  the  same  page  in  Hale,  that  if  one  watchei  at 
the  street  end,  while  the  others  go  in,  it  is  burglary  in  all. 
[  741   ]  0.    Of  the  breaking  xehere  there  t'l  no  inleriorfaiteMtig. 

t.    Bbown's  cme.  Spring  Assizes.  1799.  3  East.  P.  C.  487;  S.  C.  Cited  1 

R.  SfH.  157.  R. 

Abrraking      On  an  indictment  for  burglary  in  (he  dwelling-house  of  G.  Aldrich,  itap- 

k!!T<i      "iG  P^^''^*' '''°'  '^^  place  whore  the  prisoner  entered  was  a  mill  under  the  Mine 

eiMii  roof,  and  within  the  same  cartilage  as  the  dwelling  house.     Through  thismill 

IhcDi'h  V>B  B"  open  entrance  or  gateway  capable  of  admitting  wagnna,   and  intended 

thw*  wai    for  the  purpose  of  loading  them  the  more  easily  with  flour,  through  a  large  ip- 

no  ioWrior   erture  or  hatch  over  the  gateway,  communicating  with  the  Hoor  above.     Tbii 

'"'"'"8  '•  aperture  was  closed  by  its  own  ve'ight,  but  without  any  interior  fastening;  w 

•^kh  were  *^"*  those  without  under  (he  gateway  siiould  push  tbem  open  at  their  pleasure 

opanad.       ^y  '  moderate  exertion  of  strength,  in  this  manner  the  prisoner  entered  the 

rail!  in  the  night,  with  the  evident  intention  to  steal  the  flour.     £uller,  J.  held 

this  to  be  a  sufficient  breakiog  to  constitute  the  offence,  and  the  prisoner  wu 

accordingly  convjcled. 

S.  Call4»'s  ci^E.  Old  Bailey.  1809.  Cited  I  Bnm.  Just.  .196;  S.  C.  I  R.  & 
R  C.  C.  15T. 
But  thii  On  an  indictment  for  stealing  three  bottles  of -wine  in  the  d  felling-house  of 

dociiine  the  prosecutor,  and  aAerwarda  burglariously  breaking  out  of  the  house;  the 
■eema  quel  wine  was  stolen  from  a  bin  in  the  cellar  belonging  to  the  dwelling-house  oflhe 
iionable;  preseculor,  who  kept  the  Cock  public  house  in  Tottenham  Court,  and  bad 
iharT  were  "^^^  removed  by  the  prisoner  from  thence  to  the  street.  The  flap  had  bolts 
Interior  Tu  belonging  to  it,  by  whtch  it  might  be  bolted  within;  but  whether  it  was  sobolt- 
t<niii(«  to  ed  on  the  night  of  the  burglary  the  prosecutor  could  not  say,  but  he  was  aare 
tba  place  the  (tap  was  down.  It  did  not  appear  whether  the  prisoner  had  entered  by  lbs 
broken  o  fl^p  ^f  the  cellar  or  not,  as  n  door  which  communicated  with  the  cellar  in  an- 
paa,  nhicli  „[|jg]f  direction,  and  which  the  prosecutor  had  left  locked,  was  broken  open. 
meal  tba  "^^^  probability  therefore,  was,  that  the  prisoner  had  entered  that  nay; 
timatbs  bul  if  he  bad  entered  by  raising  up  the  flap  it  would  (unless  prevented)  hare 
door  itsa  a  closed  after  him  by  its  own  wait,  and  in  onier  to  get  out,  after  il  had  so  cl(i»> 
penad,  it  ed,  it  would  have  required  the  degree  of  force  necessary  to  lift  up  such  H  flap 
tht  ,1^  to  be  applied  lo  it .  The  flap  was  a  large  one,  being  made  to  cover  the  open* 
pea  ins  did  -W '^''^ '^^""''i '''^'^'^S'' "''''^''  'b^  liquors  consumed  in  the  public-house  were 
not  anouai  usually  let  down  into  the  cellar  The  prisoner  when  first  discovered  had  lii]i 
to  ihe  ef  head  and  shoulders  out  of  the  flap  of  the  cellar,  and,  upon  being  seized,  mada 
fsace.  a  spring,  got  out,  and  ran  away;  he  was  immediately  pursued,  caught,  and 

brought  back,  and  the  flap  through  which  he  had  got  was  then  fallen  doim 
and  closed.  Upon  this  evidence  it  was  doubted  whether  there  wasa  aitlficient 
breaking  to  constitute  the  crime  of  burglary;  and  the  prisoner  bnvjng  been  con- 
victed, the  question  was  saved  for  Ihe  opinion  oflhe  tsvelve  judges,  who,  il  is 
understood,  entertained  great  doubts  upon  Ihe  question,  and  were  equally  di- 
vided in  opinion.  The  prisoner  was  ultimately  discharged  out  of  custody. 
■''42  ]  3,  Hall's  c*se.  Lent  Assizes.  1818.  Cited  1  Burn.  J.  396;  S.  C.  i  R.'&R. 

.  .  C.  C.  355. 

hf^"  Holl  was  convicted  in  York  Lent  Assizes,  1818,  of  Burglary;  il  appeared 
quant  c»»»  *'"*'  '''"  prisoner  entered  the  prosecutor's  house  by  lilting  up  a  large  iron  gral- 
it  hBi  been  >i>S  wliich  was  placed  over  the  cellar  (for  the  admission  of  light  only,}  and  o- 
decided,  pening  a  window  in  a  passage  leading  from  that  cellar;  the  cellar  opened  iota 
that  open  a  passage  which  led  into  the  house,  and  the  window  was  within  the  walls  of 
j?8  ',"/"  the  house,  the  cellar  was  beyond  the  walla.  The  grating  weighed  eight  stone. 
puib'ina  on  ""''  "^^  usually  fastened  by  a  large  iron  chain,  but  it  was  not  so  fastfincd  at 
Ij  niihoot  ^^^  '-''"^  '''^  prisoner  entered.  The  window  opened  upon  hinges,  and  was  fas- 
breaking,     tened  by  two  nails  which  acted  aa  wedges,  but  those  nails  would  open  by  pud- 

.  "  *  Bo  pulling  down  tbe   euh  of  a  winitow  ii  s.  brenhing  ihoogh  il 

V'-  il  only  kept  in  ita  olace  bv  the  nullev  wetirht;  and  it  {■  Miiflllv  n  kr 
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ing.  It  was  objected  by  the  prisoaer'a  counaci  that  the  lifliog  up  (be  srale 
wasno  breaking,  becnude  it  waa  k«pt  down  b;  its  own  weight  only;  anothat 
the  forcing  open  the  window  whs  no  breaking,  because  it  ws«  done  hy  pushing 
only.  Mr.  J.  Bayley  thought  that  the  ivinduw  was  a  breaking,  but  retiorvea 
bolb  points  for  the  consideration  of  the  judges,  who  hold  the  conviction  right, 
and  the  priaoner  received senleoce of deulb,  but  was  al^erwards  reprieved,  and 
traasparted  for  fourteen  yeara. 

(0)    Op    the    E.VTRT. 

(a)   iVhnlghaUhedetmedanentry. 

I.  Gitural  mle.  Seecnle.  731.  Breaking  in  general. 

9,   0/  an  entry  by  making  an  apeiluie,  introduction  i^  an  inalrument,  or  priaontr^s 

Gibbon's  cask.  June  Assizes.   lliXi.   Old  railey.  2  East.  P.  C. -100;  S.  C.I"'*„^"*'" 
Fost,  C.  h.  107.  try,  with 

This  was  an  indictment  against  Gibbons  Ibr  burglary  in  the  dwelHng-house  enj  pnrt  of 
of  Jobs  Allen.  It  appeared  that  the  prisoner  in  the  night-timo  cut  a  hole  in  '**"  ^"^y  " 
the  window  shutters  of  the  prosecutor's  shop,  which  was  part  of  '"a  dwelling- '^j^^"^^", 
house,  and  putting  his  hand  through  the  hulc;  lookout  watches  and  other  r  -j^  i 
Ihiogs  which  bung  within  his  reach;  but  no  entry  was  proved  otherwise  than 
by   putting  his  hand  through  the  hole.      Andthojndgcs  held  thai  to  ba  burg- 

'"■"'■  «,  .      ,       ■-  -    ,  Asd  break 

5.    Of  (m  entry  by  oreakM^  a  windme.  Ing  ■  win 

Rex  v.  Bailet.  Jan.  Assizes.    1818.  Old  Uailey.  1  Qurn.  Just.  398;  S.  C.  daw  lad 

1  R.  &  R.  C.  C.  311.  pHingin. 

'  ^William  Bailey  and  Robert  Spencer  were  tried  at  the  Old  Bailey,  January  ^  "  ^  ""  "'■ 
sessions,  1818,  before  Park,  J.  for  burglariotisly  breaking  and  entering  'be  ||,,  ,|,g,|g,, 
4  welling- bo  use  of  Zachariab  Boote,  E^q,  nith  inlent  to  steal.     The  case  was  which  is 
Tery  clearly  and  satinfaotorily  proved,  and  the  jury  found  the  prisoners  guilty;  not  compls 
but  a  doubt  arose  whether  the  following  facts  were  suilicient  to  esiabliah  such  '^d  '"  "*<* 
an  entering  as  is  requisite  to  constitute  the  crime  of  burglary,  there  being  no"^""^  "' 
question  as  to  the  breaking  or  intent  to  steal.     The  window  of  the  kitchen  v^^i^^l^^' 
proved  to  be  fastened  in  the  following  manner.     The  sash  was  drawn  down,  cieni  etitrv 
closed,  and  fastened  at  the  point  of  division  by  a  latch  in  the  inside.     The  in-ioeoniti ' 
side  shutters  were  closed,  and  fastened  by  a  bar.     The  pane  in  the  upper  part  *<it*  bur 
of  the  window  was  broken  in  order  to  put  in  a  band  to  remove  the  latch ;  then  i'"!/- 
the  lower  sash  was  thrown  up  to  enable  the  prisoners  to  introduce  a  centre 
bit  to  cut  a  bole  in  the  shultera;  and  while  they  were  engaged  in  this  last  ope- 
ration, and  before  they  had  completed  it.  they  were  seized.     The  jury  ex- 
pressly found  that  the  window  was  latched,  and  that  the  hand  of  one  of  the 
prisonors,  both  being  present,  waa  introdaced  in  order  to  remove  the  latch,  but 
the  shutter  whs  never  actually  broken.  It  was  submitted  to  the  jud^^s  whether 
this  introduction  of  the  band  for  the  above  purpOoO  was  such  an  entering  as 
will  constitute  burglary,  with  the  other  necessary  proof.     At  the  Old  Bailey, 
May  sessions,  1818,  Bayley,  J.  informed  the   prisoners  that  the  judges  had 
considered  their  cue,  and  were  unanimously  of  opinion  that  there  had  been  a 
sufficient  entry  of  the  house  to  constitute  the  uflence  of  burglary.     The  hand 
of  one  of  the  prisoners,  it  appeared,  had  been  liitroiluced  boyoiid  the  glass 
window  so  as  to  reach  tho  inward  shutter,  and  ilie  intervening  space  clearly 
was  within  the  dwelling  hanse,  the  conviction  wiis  right. 

*  Or  B  fianr;  1  R.  fc  R.  C.  C.  499.'  or  rool,  or  nilli  any  iiutrnmeDt  latreduced  for 
Ihe  pmrpose  of  com  mi  Ring  a  relony;  1  Hjita  P.  C.  GSSi  3  InM.  64;  1  Hawk.  P.  C.  c.  SS. 
■.  II;  1  And,  lt5i  t  BIbc.  Com.  227.  Am  if  a  thiaf  blanks  b  window  nfs  liouie  ia  ihe 
night  lime,  with  an  inlant  to  ileBl,  ind  pnU  in  a  hook,  1  llule,  P.  C.  SS3:  S  Insl.  S4; 
or  an  infant;  ibid;  to  roach  out  the  gaodi,  ot  pitta  a  piitnl  in  at  iho  window  with  intent 
lo  kill;  this  ia  a  bDiflary.lhoafthihe  haod  of  (ha  enlpril  bs  not  within  ihs  window  ;  IHile 
f.  C.  BS5;  S  Inrt.  64.  And  where  ihiavei  came  by  nighi  lo  rub  a  booia,  the  owner  went 
oat  and  ftmek  one  of  ihem,  anolhor  made  a  pau  with  b  award  at  pereona  he  law  in  the 
SDIrj,  and  in  M  doing  hi*  hand  wai  orer  the  tbre^hhold,  xhit  wai  ndjadged  barglary;  2 
Eiat.  P.  C.  490,  ThoD^h  whorea  tbier broke  a  hole  in  a  honse,  iDlending  lo  rnb  the  own- 
•r,  bat  bad  not  otherwua  eotered,  when  the  owner  from  fear  tbren  out  hi«  money  ti>  him 
and  ha  wsul  oD  with  it,  it  bai  been  deemed  not  ta  amouut  to  barilaryj  1  Hale,  P.  C.  SSi; 
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4.   Of  an  entry  ^  dmtig  totne  ad  of  rioUnct  on  Ihe  ovlside  of  the  house. 
Ahhough  discharging  ■  loaded  gun  ioto  a  house  ia  a  sulGcieat  entry;  1 
Hawk.  P.  C.  c.  38.  a.  7;  yet  it  haa  be«n  doubled  whether  shooting  on  (he 
outside  of  a  house,  even  though  the  contenta  come  in,  would  be  deemed  a 
•ufficient  entry;  1  Ilale.  P.  C.  535;  ace  I  East.  P.  C.  490. 
£  744  3  5.    f^  an  entry  by  fnaid  and  eollusion. 

See  ante.  Breaking  by  construction  of  law. 

II.  RELATIVE  TO  THE  TIME  AT  WHICH   THE   OFFENCE 

MAY  BE  COMMITTED. 

(A)  In  T..r  night-t.sie. 

The  offence  must  he  committed  in  the  nighi.     Anciently  (he  day  was  con- 

Mdered  to  begin  from  aun  rising,  and  to  end  at  aun  setting;  but  it  is  now  gene> 

rally  agreed,  that  if  there  be  eufScient  remains  of  dny-ligh(  to  diacern  the 

ftaturea  of  a  man's  face,  no  breaking  can  be  biirglarioua;  3  Inst.  63;   1  Hale. 

P.  C.  550;  9  Leach.  C.  J.,  710;  though  this  does  not  extend  to  ntoon-light 

nighta,  fur,  aa  observed  by  Blaekstone,  J    4  Cam.  224.  "  the  mslignily  of  Ihe 

ofience  does  not  so  properly  arise  from  its  being  done  in  the  dark  as  in  the 

dead  of  night,  when  all  the  creation,  except  beasts  of  prey,  are  at  rest,  when 

sleep  has  disarmed  (be  owner,  and  rendered  his  castle  defencelessa;"  1  Hawk. 

P.  C.  c.  38.  s.  2. 

(B)    Is    THE    nAY-T>ME. 

No  burglary  can  be  commilied  in  ihe  day-time;  4  Blsc.  Com.  S34. 

(C)    At    TWILIGHT. 

If  the  breaking  and  en(ering  be  committed  during  twilight,  then  if  there  be 
not  day-light  or  crtpiaetitum  enough,  br^gun  or  left,  to  discern  a  man's  face 
wilhal,  then  it  is  burglary,  otherwise  not;  3  Inst.  63;  1  Hale.  P.  C.  550;  I 
Hawk.  P.  C.  C.38.  s.g;  411a  Com.  224. 

(D)  Whether  the  breaking  ma  e.ntrt  mi'st  be  lt  the  s.mub  time. 

Both  the  breaking  and  entry  must  be  nocturnal,  but  the  entry  need  not  be 
at  the  same  time  as  the  breaking;  henre,  if  thieves  break  a  hole  in  the  house 
one  night,  with  intent  to  enter  on  another,  and  to  commit  felony,  whiih  they 
execute  accordingly,  it  ia  burglary;  I  Hale.  P.  C.  551 ;  4  Bis.  Com.  SiJG  ; 
IR.  &R.  C.  C.  417;  but  it  has  been  aaid,  I  Hate,  P.  C.  551.  that  if  the 
breaking  be  in  the  day-time,  and  the  entering  in  tbe  night,  or  the  breaking  in 
the  night,  and  entering  in  the  day,  it  will  not  be  burglary ;  though  the  accurary 
of  (his  doctrine  baa  been  questioned;  1  Hale.  P.  C.  551.  edit.  1800;  3  East. 
P.  C.  569;  Crompt.  33. 

m.  RELATIVE  TO  THE  PLACE  IN  WHICH  THE  OFFENCE 
MAY  BE  COMMITTED. 
L  ^^  J  (A)  What  shall  oh  shall  not  bb  deemed  a  mansion-house. 

(a)  ht  gemral. 
I .  Of  Iht  gejteial  rule. 
Lord  Coke,  3  Inst.  64.  haa  said  "  every  house  for  the  dwcllinfr  "od  hsbf- 
lation  of  man  is  taken  to  be  a  mans  ion -houde  wherein  burglary  may  be  com- 
mitted."    The  term  dwelling-house  comprehends  all  buildings  within  Ibc  cur- 
.reoclosurc;  see  1  Hale.  P.  C.  358.  559;  1  Hawk.  P.  C.  c.  38   a  12; 
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^alftii'       ^'  Of  Ihe  rttidenee  wkich  naket  a  home  a  dnelling  or  mmaum-heUK.. 
dtnee-        ^-  R"  *■  Ltons.  Jan.  Sess.  1778.  Old  Bailey.  1  leach,  C.  L.  185;  S.  C.  ? 
tbersfor*  East.  P.  0.  497.     SembU   S.  P.  Hai.I.abd's   case.    Spiing  Ass.  1736.   Ci- 

banlsiT  led  1  Russel  on  Crimes,  92^2. 

*•"""' {^  One  S.  having  purchased  a  house,  with  an  inlenlion  to  reside  in  it,  had 
?a  hooM  P'"*^  •"  ''  "O""®  "f  his  furniture  and  effects  to  tbe  value  of  1 01. ;  the  houBe 
Bndsr  ra  ^  whurt  IhiCTes  pario rated  ■  door  with  ■  eantrs  bit,  and  port  nfthe  chips  were  foaad  ia 
pair,  whieli'I's  iiutd*  of  llie  houe,  bj  which  it  wu  apparent,  (hat  the  end  or  the  ceatre  bit  had  pen- 
b  nol  inba  etrated  into  Ibe  honte,  ]>et.  aa  the  iBalrainenl  had  not  been  introduced  f»r  tbe  paipoa*  of 
biled  bj  taliiSR  ^*  properly,  or  eommitling  an;  other  relon]',  it  wni  decided  ihat  tbia  entry  waa  sol 
avSeleaito  aamlitaM  biullarji  Rai  v.  HB|hes,  S  East  P.  C.  491.  Bbrid|ed  ante  7V>. 
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was  put  under  (he  care  of  a  carpenter  for  the  purpose  of  bein^  repaired,  and  ''■e  awner, 
S'  had  not  himaelf  entered  into  the  occupation  of  any  part  of  it,  nor  did  any  ■''l>"gh 
part  of  his  family,  nor  any  person  whatsoever,  sleep  therein.  While  the  house  ?^™„?"a 
was  in  this  situation,  it  waa  broken  open  in  the  night;  and  upon  a  case  reeerv-  (here  dapo- 
ed,  the  judges  were   of  opinion  that  it  could  not  be  considered  as  a  dwelling- liied. 
house,  being  entirely  uninhabited^  end  that,  therefore,  there  could  be  no  bur- 
glary: Nor  can  il 
2.  Rei  v.  Fuller.  Dec.  Sees.  1782.  Old  Bailey.    1    Leach.  C.    L.  186;  S.  ^^  !='"»"'"' 
C.  J  East.  P.  C.  498.  r/blm'" 
■  Ahouse,  newly  built,  and  finished  in  every  respect  except  the  painting, honse.aven 

S 'axing,  and  flooring  of  one  garret,  and  a  workman  constantly  employed  by  tliongh  tbs 
e  prosecutor  (the  builder  ofthe  house)  sleeping  in  it,  for  the  pt)rpose  of  pro-  bnilder  re 
tecting  it,  bnt  no  part  ofthe  prosecutor's  domestics  or  family  having  taken  poa-  *  ™  iher« 
■eaaion  of  it,  the  judges,  on  the  authority  of  the  preceding  case  of  Rex  v.  Ly-  protsciioo. 
OUR,  held  it  not  to  be  the  dwelling-house  of  the  prosecutor 

3.  Rex  V.  Harris.  Oct.  Seaa.  1195.  K,  B.  2  Leach.  C.  L.  101;  S.  C.  2      And  ih« 
East.  P.  C,  498.  mm*  rule 

In  this  case,  it  appeared  that  the   prosecutor  had  lately  taken  the  house  "^'»'"« 
which  was  broken  open;  that  he  himself  had  never  slept  there,  nor  any  of  hia    [  "^^^  1 
famil)';  but  that  on  the  night  in  which  it  was  broken,  and  for  si*  nights  anteri- *"" '" 
or,  he  had  procured  two  hair-dressera,  who  were  not  in  any  situation  of  aorvi-^  j 
lude  to  hini,  to  sleep   there,  for   the   purpose  of  taking  care  of  hia  goods  and  dqi  i„  the 
merchandize,  which  were  deposited   therein;  the  Court  were  of  opinion  that  capacity  of 
the  house  could  not,  in   contemplation  of  law,  be  considered  as  the  direlling-  ■srvania  to 
faouseof  the  prosecutor.  ukecsraof 

4.  Rex  v.  Davies  akd   arother.   June   Sesa.  180^  Old  Bailey.  2  Leach.  .^'P^f" 

876;  S.  C.  2  East.  P.  C.  499.  Zry  iThi. 

Upon  an  indictment  for  having  stolen  goods  to  the  value  of  40«.  in  a  dwel-  reniDval,* 
ling-house,  it  appeared,  that  one  P.,  a  brewer,  had  a  public-house,  which  was  So  where 
Bhutup,   and   during    the    day   uninhabited,   but   one    of  P-'s   servants   slept 'h*  »"■•' 
therein  at  night  for  the  protection  ot  the  goods,  &c.  until  aome  publican  should  has'no'ia" 
take  possession  of  iVf-tt  also  appeared  that   P.  had  no  intention  of  residintr  in  teniion  of 
the  house  himself   either  personally  or  by  means  of  any  of  his  servants.     The  residing 
prisoner  was  convicted  on  the  whole  charge  stated  in  the  indictment;  but  the  therein, and 
point  being   reserved,   the    judges  were    of  opinion;  that  the  conviction  aa  to™*^^!? 
the  capital   part  of  il  was  wrong;  that  as  P.  never  intended   to  inhabit  "le^^^j"'" 
house,  it  could  not,  in  the  contemplation  of  law,  be  considered  aa  hia  dwelling  gj^^p  ,|,g,g 
house,  and  that  U  would  have  been  no  burglary  jf  the  house  had  been  broken  to  proiact 
in  the  night.  hia  goods, 

5.  Rejv.  Thompson.  Lent  Ass.  1796.  2  Leach.  C.  L.  771;  S.'C.,3  East.  ««■  "  e»a 

P.  C.  498.  "^^^^^^  ^ 

On  an  indictment  for  burglary,  the  evidence  proved  that  the  prosecutor  had  d^ajiing, 
taken  a  certain  house,  and  that  he  hart  removed  a  greater  part  of  his  house-  honae. 
hold  furnitore  into  the  same;  but  that  neiiher  he,  nor  any  of  his  family  or  ser-Bsonnse  ei 
vants,  had  ever  slept  therein.     On  a  ease  reserved,  the  judges  were  of  opi- 'her  the 
nion  that  this  could  not  be  deemed  a  dwelling-house,  and  the  prisoner  was  ac-  J|[|["f'^',j^' 

quitted.  or  lervnau 

6.  NtTTBROWN's  CASE.  1750.  Old  Bailey.  2  East.  P.  0.496;  S.  C.  Feat.  76.  „,„,[  ,|„ep 
John  and  Miles  Nutbrown  were  indicted  for  burglary  in  the  dwelling-house  ibereio. 

of  one  Mr.  Fakney,  at  Hackney,  and  stealing  divers  goods.  The  prodcculor  ^^^^^^^  ^^^ 
made  use  of  it  os  a  country-house  in  the  summer,  his  chief  residence  being  ndjenci,  i,„ 
in  London.  About  the  latter  end  of  the  summer  preceding  the  ofTcnce,  be  otcaaio.'.al- 
removed  with  hia  whole  family  to  hia  house  in  the  cily,  and  brought  away  aoitempoia 
considerable  part  of  his  goods;  and  in  November,  his  house  at  Hackney  wasrj-.t  »"i|' 

•  And  though  he  hai  used  it  for  hii  meali,  and  all  the  pnrpoies  of  his  basinoaa;  Rei  v.  on  the  pact 
Martin,  I  R.  &  R.C.C.  lOS;  „  "'' "l"  ,°"" 

t  Therefora.    if   A.,    ha.e    two    dwelling    hoaaea,    and.    opon    occaj-ion,    ha,  and  all  ur  of  tie 
hi.  ftmilv.  be   aomalime.   at  one  and  ioinetimes   at   tha   other,   an  entry  into  one   ofhome  to  re 
Ibem  in  the  aigbt  time,  in  ibe  abieiiEe  of  hJs  faraiiy,  will  be  bBrjIary;  1  Halo.  r.  t,.50li.  tora. 
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broken  opea,  and  in  part  rifled;  upon  which  he  removed  Lhe  ramaiiideT  of  hi* 
faouBehold  furniture,  except  a  clock  and  s  few   old  bedstEads,  aod  some  lumber 
of  very  little  value,  leaving  no  bed  or  kilcbcn  furniture,  or  eoy  thing  else  lor 
the  accommodation  of  a  family.     Mr.    F.    being  aeked,  whether,  at  the  time 
he  so  unfurnished  his  house,  he  had  any  intention  of  returning  to  reside  there, 
1. 1'47  1    dsclared  that  he  had  not  come  to  boj  settled  resolution,  whether  to  return  or 
not;  but  wiw  rather  inclined  totally  to  leave  the  house,  and  la  let  it  for  the  re* 
mainder  of  his  term.     The  fact  of  the  prisoner's  guilt  was  suSiciently  proved, 
and  that  the  offence  had  been  committed  by  oiidnighl.      The  Court  were  of 
opinion,  that  the  prosecutor  having  left  his  housa,  and  disfurnisbed  it  in  the 
manner  before  mentioned,  without  any  settled  resolution  of  returning,  but  ra- 
ther inclining  to  the  contrary,  it  could   not,  under  these  circumstances,  be 
deemed  his  dwelling-house  at  the  tima  the   fact  was  committed;  and  accord- 
ingly directed  the  jury  to  acquit  the  prisoners  of  the  burglary,  which  they  did^ 
but  found  them  guilty  of  the  Bteating;  and  Ihey  were  ordered  for  tranaporta- 
lioti.     And  (he  distinction  is  this;  where  the  owner  quits  the  house  antnu  re- 
terltndi,  it  may  still  be  coaaidered  as  bis  mansion-house,  though  no  person  be  - 
left  in  it;  but  there  must  be  an  intention  of  returning,  otherwise  it  will  be  no 
burglary. 
As  wbera         7.  Murrat  iNo  HiRRis's  case.  1697.  Old  Tailey.  2  East.  P.  C.  496. 
haiislHant      j^fm  Nichol  being  possessed  of  a  house  in  Westminster,  wherein  he  dwelt, 
iboaah  DO  ^'"^^  a  journey  into  Cornwall,  with  intent  to  return,  and  sent  his  lufe  and  fam- 
penon  be     ily  out  of  town,  and  left  the  key  with  a  friend  to  look  af^er  the  house;  allerlie 
UH  ihereia.  had  been  gone  for  a  month,  no  person  being  in  the  house,  it  was  broken  open 
in  the  night,  and  robbed  of  divers  goods.     He  returned   a  month  after  with 
And  it         his  family,  and  resided  there.     The  persons  who  had  committed  the  robbery 
iMiM,  tl..t  ^^^^  adjudged  burglars. 

die  STh^"  8.  Jones  anj>  Lo.vg.ma.n's  case.  1689.  Old  Pailey.  Cited  2  Enst.  P.  C.  499. 
bonie,  and  A  died  in  his  house,  B.,  his  executor,  put  servants  into  it,  who  lodged  in  it, 
'kH.AsecD  and  were  on  board  wages;  but  B.  never  lodged  (here  himself;  and  upon  an 
tore  pat  ssr indictment  for  burglary,  the  question  was,  whether  this  might  be  catk-d  the 
«>nii  in  it,  mansion-house  of  U.  The  Court  seemed  to  think  it  might,  because  the  ser- 
^ay  be"'   vants  lived  there. 

^omniiitsd  3-   ^1  ^  oecwpaney  which  atnovttia  to  an  otrnersliip. 

ttheieio.  Farre's  case.  Kel.  43-4. 

A  lady,  whose  house  bad  been  broken  open,  had  for  many  years  lived  scpa- 
Tbe  owDir rate  from  her  husband;  and  when  sho  waa  about  to  take  the  houae,  a  lease  of 
may  occa  j^  was  prepared  in  her  husband's  name,  but  he  refused  to  execute;  in  consc- 
Deraon'wSo  l"^"*^^  "^  which  she  agreed  wiih  the  landlord  herself,  and  had  constantly  paid 
u  deemed  ''>"  '^'"-  Upon  an  indictment  for  burglary,  laying  the  dwelling-house  in  the 
panofbii  husband,  it  was  bolden  good.  See  po«f, 'l'48.  note, 
ftmily."  {h)  la  parlievlar. 

[  '48  ]    itt.  Of  harJeit^-hotiset.     See  Partnership-houses, poj/,T5J,     Sd.  Q^  barns. 
The  fact  of  a  servant  having  slept  in  a  barn  on  the  night  on  which  it  was 
broken  open,  and  for  several  preceding  nights,  for  the  purpose  of  watching  for 
thieves,  does  not  make  it  a  dwelling-house;  Brown's  case,  2  East.  P.  C.  497. 
sibridged  infra. 

*If  a  (enenl  rale,  obserrei  Mr.  Eut,  2  EaM.  P.  C.  <99.  BOO.  by  wliich  la  •scertatB 
Aa  ewnenhip  uiighl  be  compresEed  with  inllicisat  discrioiiuiition  iaio  a  aniBll  compMe,  I 
■bonld  tay  gancralJy,  that  where  the  lesal  title  10  lbs  whole  mansian  r^mainB  in    the  Bame 

Einon,  tbere  if   be  inhnbil  eilbci  by  tiimteir,  his  ramilj,  or  larrsnu,  ibe  indictment  mnat 
T  the  oSbdcb  to  have  been  eammitted  against  hii  mansion ;  mb  »tm  Z  Enit.  P.  C.  SOl-2 : 
2  And. 
Wbara  a   raarried  woman   lived  apart   rroia  her  hnband  npon  an  iocoma  ariiing  from 

troperty  vested  in  inutoei,  for  ber  leparata  nie,  it  wai  decided  ihat  n  house  whwb  abe 
ad  hired  to  reside  in,  WdS  properly  diucribed  ns  ber  bnsband'a  dvrelling-hoase,  (hOBcb  slie 
paid  the  rent  oat  of  ber  aeparsle  properly,  and  lbs  bnsband  had  nerer  been  in  it;  Sex  *, 
French,  1  R.  k  R.  C.  C.  49S,  And  in  Rei  v.  Wilfard.  1  R.  &  R.  Crown  Casee,  BIT.  it 
was  bolden,  (bat  the  hoose  of  a  husband,  in  which  he  allowed  his  wire  to  live  separate 
from  him,  might  be  dsecHbed  na  the  house  of  the  hoaband,  Ibouth  tbe  wife  lived  there  in 
adolterj  with  another  mail,  who  paid  tbe  honseketping  eipBDeea,  and  theagh  Ibe  bnabaad 
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3.   Of  hooUu  and  UnU. 
Neither  booths  or  tenia  are  deemed  d  welling -ho  umb;  1  Hale.  P.  C.  657; 
1  Hawk.  P.  C.  c.  3a.  s.  35;  4  Blac.  Com.  336. 

4.   QT  buildingt  under  Ike  tame  roof  at  the  dtttUing-kotu*. 

1.  Brown's  case.  Sura.  Ass.  178T.  3  East.  P.  C.  fiOl ,-  S.  C.  Cited  S  Leach. 

C.  L.  lots. 
G.  Orown  was  indicted  for  burglary  in  (he  dwelling-bouse  or  Mr.  Graydon,  A  birn  «■ 
and  stealing  thereout  oats.  A  second  count  stated  it  to  be  the  dwelling-houae  ^"  **"  . 
of  Mr.  Prumball.  Graydon,  a  farmer,  had  a  dwelling-house,  in  which  he™j|(,^'f,,^ 
lived,  a  stable,  cowhouse,  cottage,  and  barn,  all  in  one  range  of  buildings,  honM  will 
and  under  one  roof,  but  they  were  not  inclosed  by  any  wall  or  court-yard,  nor  be  desmsd 
was  there  any  communication  from  one  to  the  other  within.  Trumball's  family  P"ft  of  ibs 
resided  in  the  cottage,  by  agreemont  with  Graydon,  when  he  went  IdIo  hisjl"*"'"' 
service;  but  Trumbatl  paid  no  rent;  only  an  abatement  was  made  in  his  wa-  r  ..'g  -i 
gos  on  account  of  his  family  residing  in.the  cottage.     Some  com  having  been  '■  ^ 

misaed  out  of  the  barn,  Trumball  and  another  person  put  a  bed  in  the  bam, 
and  went  and  slept  there;  and'a  few  nights  after  they  bad  so  done,  the  pris- 
oner unlocked  the  barn  door,  and  took  away  a  quantity  of  oats.  After  con- 
viction, judgment  was  respited,  upou  a  doubt  whether  it  could  be  considered 
as  the  dwelling-house  either  of  &aydan  or  Trumball.  Upon  a  reference,  it 
was  agreed  by  all  the  judges  that  the  sleeping  io  the  bam  made  no  ditTereoce. 
Bat  they  held,  [Buller,  J.  doubting)  that  this  was  no  more  than  a  licence  Io 
Tromball  and  servant  to  lodge  in  the  cottage,  and  not  a  letting  of  it  to  him; 
and  that  the  barn,  as  wel)  as  the  rest  of  the  buildings,  being  under  the  same 
roof,  continued  parts  of  the  mnnaioD'house  of  Graydon;  and  many  of  the 
judges  inclined  to  think,  that  if  there  bad  been  a  demise  of  the  cottase  to 
Trumball,  the  barn  would  still  have  continued  part  of  Graydou's  dwelling- 
house  in  point  of  law. 

2.  Rbi  V.  Eggivgtov  AXD  oniEua  Lent  Asd.  1801.  Stafford.  3  Leach.  C. 
L.  913;  S.  C.  '2  East,  P.  C,  494.  666;  S.  C.  2  B.  &.  P.  608.  S.  P.  Rex 
V.  Mitchell.  Old  Bmi.ky.  ISIJ.  Cited  1  Dick.  Just.  336. 

The  first  count  of  an  indictment  tor  burglary  in  the  dwelling-house,  laid  the  gg[  wber* 
dwelling-house  to  be  in  A.,  the  second  laid  the  dwelling-house  in  B.,  and  the  ■  inRnDfie 
third  laid  the  dwelling-house  in  C.  it  appeared  in  evidence,  that  the  place  (ory  wai 
broken  into  wos  a  centre  building,  having  two  wings;  Iha't  in  such  centre  build- f"'^'' '"' 
ine  an  extensive  business  was  carried  en,  relating  (o  different  manufactures, '"  v'°.,j^" 

o  1  '  tremiilding 

■nspected  a  crimlns!  inlerroorae  between  bin  wifi>  and  the  oltisr  man  when(h«  allowed  hergf  ,  jireBt 
to  lice  Kpanite.      BdI  in  Rex  T.  Jobling,  1  R.  tc  R.  C.  C.  GIB.  where  tbs  owner  efa  col- pi|e.Tnlbe 
tags   let  one    of  hia  worlniian,  wiih  big  fainilj,  live  in  the  cottage  free  of  rent  and  texea,  nrinst  of 
and  he  lived  there    principillr,    if  not  wholly,  for  hia  own   beflefil,  it   waa  bolden  th.il  it  „hich  sera 
mi^t    be  deaeribed  B<  iha   worhmao'i    dwelling-boaaa.     Thongh  in  Rei  v.  Gecrge  Jsrvii  rsl  penona 
>nd  Benjamin  Walker.  I  R.  k  M-  C.  C.  7.  it  waa  decided,  on  na  iniiict.nenl  for  Bnrglnry,  dwelt.thera 
that  if  ■  aervant  livea  in  a  bonie  or  hi^  master's,  at  a  yeBrt;>  rent,  the  honie  cannot  be  de-  being  no  in 
scribed  ai  Iha  Diniter'a  house,  ihnugb  it  ii  on   the  premiaex  where  the  mailer'ii  baaineia    i« 
carried  on,  and  althongh   the  aervunt  hai  it    becaue  of  hi*  aerviaa.      So  tboogh  a  aerraat 
lire  rent  free  Cor  the  paipoM!  of  his  aerviee,  in  a  home  provided  for  thai  pBrpoae,  jel  if  tke 
hn*  the  eiclufiva  pos-'ension,  and  it  ii   nol  piical  of  any    premiaei  which  hia  maatar  occB- 
piw,  it  may  be  described  aa  the  houio  of  a  necvant,  especially  if  tba  hoppe  belonga  not  to 
hii  muMer,  but  to  aome  person   parunmunt  to  hia  master,  as    in  ibe  case  of  the  loll  collae- 
lor'a  linn^e  occupied  by  the  aetvant  of  the  !c9sca  of  the  tolls,   for  the  pntpona  of  collecting      . 
thctolli:;  Kci  V.  Mania,  1  Ryan  «c  Moody's  Crown  Cases,  42;  bat  see  I  R.  &  R.  1S6. 

'Ho  n  bnilding  within  Ike  aaine  Tmicb  aa  (he  dwelling- ho  use.  and  itaed  nilh  it  ai  parcel 
of  the  dwelling'hoaae,  tbongh  it  haa  no  inleinal  conimDnicatiua  with  the  bonsa,  but  IhroDgh 
■n  open  paaange.  ia  parcel  of  thedwelling-hou<ai  and  it  ia  squally  parcal  of  iha  dwelling- 
houe,  ihongh  used  pnflly  for  the  separala  basine«  of  Ibe  occupier  of  tho  dwelliag-houio, 
and  pnnly  foi  a  business  in  which  he  has  a  partner;  Rsi  v.  Hancock,  1  R.  &  R.  ITO.  So 
a  building  used  with  n  dwelling  houie,  and  npening  inio  aa  ineloaed  yard  belonging  Iheie- 
lo,  may  be  parcel  of  the  dnelling-hnnse,.  though  it  aleo  npenainto  an  adjoining  street,  and 
altbongh  it  has  no  internal  communicition  with  the  dweliing-house;  Rei.  v.  Lilbgo,  1  E. 
&R..C.  C.  367.  Bat  if  ahoose  ba  let  to  A.,  and  a  warahoose  and et  the  sBme  roof,  end 
with  an  internal  coDimuniaalion  to  tbe  house,  to  A.  end  B.,  the  warehouse,  in  an  isdicl- 
menl  fur  bnrglary,  eaanol  La  described  aa  iho  dwollins-boDSS  of  A.:  Rsi  v>  Jenkins,  I  R. 
k  R.  C.  C.  244. 
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lemal  com  in  which  one  E.  was  concerned  wilh  A.,  C,  and  aeveraJ  other  perrans;  and 
muaicBiioD  gigQ  relaling  to  two  other  manufacloTies,  in  which  E.  was  coacemed  on  bis 
tha^ctatrs  o"'n  ^cf""'ti  tbut  ia  part  of  one  of  the  winga  wa»  the  dwelling-house  of  A., 
bailding  A"^  'Q  ^^^  other  part  of  the  same  wing  the  dwelling-house  of  B.  mentioned  in 
»nd  iha  the  second  count  of  the  iadictment,  who  was  a  woTkmaa  of  £.,  but  ibai  neither 
wingi,  of  such  dwelling-houses  had  auy  internal  comniunicalioD  with  the  centre 
ibougK  tb*  building,  excepi  only  in  the  one  occupied  by  B.  a  window  which  looked  iiitu 
''"''  a  passage  that  ran  the  whole  length  uf  the  centre  buildingi  and  thai  in  tbo 

Docted,  and  "tiwr  wing  was  the  dwelling-house  of  C,  which  also  had  no  internal  commu' 
die  ea  nicatioa  with  ihe  centre  building.  It  also  appeared,  that  in  the  front  oi  this 
trsDce  of  building  there  was  a  terrace  or  front  ^ard,  fenced  round  in  diflcrcnt  ways,  and 
a"  ?""  *""  'f  the  end  of  the  pile  of  buildings  by  a  wall,  wilh  gates  for  horsea  and  carria- 
*  ""gea,  and  a  door  for  fool  passengers;  that  the  prisoners  entered  by  a  door  in  the 

cloBnre  front  yard,  through  which  tbey  went  along  the  front  of  the  building,  and  round 
held  not  lo  it  into  another  yard  behind  it,  called  the  middle  yard;  from  (hence  through  a 
be  >  dwell  door,  which  had  been  leil  open,  up  s  staircase  in  the  centre  building,  where 
ing-hoDH  they  broke  open  some  of  the  rooms,  having  so  entered  the  premises  by  iho  as- 
in  which  BJatance  uf  a  aervant  of  E,.,  who  acted  as  an  accomplice  for  the  purpose  of  et^ 
coofd"be  feeling  the  apprehension  of  the  prisoners.  Upon  this  case  being  reserved  for 
comniitied.  l''e  consideration  of  the  judges,  they  were  all  of  opinion,  that  the  priaoners 
[  750  ]  were  not  guilty  of  burglary,  upon  the  ground  that  the  centre  building  being  a 
So  whera  place  for  carrying  on  a  variety  of  tradea,  and  bating  no  internal  coinmunica- 
rabbera  tion  wilh  the  adjoining  houses,  could  not  he  considered  as  part  of  any  dwel- 
broke  into  Ijng'housc,  and  that  it  could  not  be  deemed  as  under  the  same  roof  as  the 
der*ihB  njof '""'■*'  adjoining,  though  the  roof  of  it  had  connexion  wilh  the  roofs  of  the 
of  iho  dwell  touses. 

iog  home  3.  Rex  V.  Willis.  Old  Bailey.  1817.     Cited  1  Dick.  Just.  326. 

fro-n  which  The  prisoners  were  indicted  at  the  Old  Bailey,  for  burelariousty  breaking 
they  pmed  god  entering  the  dwelling-bouse  of  Thomas  Wilkinson  the  elder,  about  I  si 
°^^"^""^  o'clock  on  the  night  of  the  I8lh  of  December,  with  intent  (osteal,  and  burglar 
lo  ■  coni)  "oib'X  stealing  therein  three  101,  Bank  of  England  notes,  one  401.  ditto,  and 
gaoia  build  twenty  II.  notes,  the  property  of  the  aaiif  Thomas  Wilkinson  the  elder,  Tbo- 
ing.  ihao  mas  Wilkinson  theyounger,  John  White,  and  Richard  Perry;  and  ihiriy-eight 
again  Dudei  li.  Bank  of  England  notes,  the  property  of  the  said  John  Perry.  Several 
ihe  '""^"^  counts  in  the  indictment,  laying  the  otTcnce  differenily,  stating  the  dii^erent 
oalmaaaliiD  P^"^^  "f*  ^'''^  P''')pe'''y  >"  the  respective  parties  somewhat  variously,  and  also 
imd  broke  charging  one  of  the  prisoners  in  a  dilTerent  capacity,  (t>iz.  as  an  accessary), 
open  ■  door  gave  occasion  to  much  legal  discussion,  and  to  considerable  discrimination  of 
there;  putt  oirence,  as  it  attached  to  one  or  other  of  the  parties  implicated,  during  the 
*■  through  trial;  but  so  far  as  concerns  our  present  subject  of  consideration,  the  evidence 
of  thedweV^^"""  P''*"'*  ^^  follows:  Mr.  Wilkinson  and  partners  are  great  upholstererv, 
liog  into  ^^^  I:avo  extensive  premises  in  IVIoorfields.  The  dwelUog-house  in  which 
the  pasaaia  Mr.  Wilkinson  lives  is  part  of  the  premises,  and  under  one  and  the  same  roof 
■ndthrough  with  the  counting-house  (from  which  the  property  was  stolen),  the  warehovse, 
it  into  ■  Q[,d  a  lumber  room.  Tn  this  lumber  room  was  a  door  which  communicated 
atVii  "ih'r  *"''''  *  paSBage,  beyond  which  lay  the  workshop  and  store.  The  store-room  is 
extramiiv  '''^  extremity  of  the  premises  one  way,  and  has  a  window  looking  into  a  yard, 
of  the  pre  ^vhich  yard  also  looks  lo  a  window  at  the  back  of  a  house  inhal)ited  by  Har- 
mUai,  14)  ris,  one  of  the  prisoners,  the  front  of  which  latter  house  is  in  Sash-court. — 
which  wu  The  different  pnrls  of  Wilkinson  and  Co.'s  premises  are  all  contiguous;  bnt 
(he  eaaai  ,|,g  ^^f  ^f  ^^^^  workshop,  which  is  at  the  extremity  (the  counting-house  being 
Bad  siota'  *'  '''^  other  e.Xlremity  of  the  building,  and  no  part  of  the  dwelline-hoose  itselQ 
iheraost  is  not  under  one  and  Ihn  same  roof  as  (he  part  inhabited  by  Wilkinson,  sen.; 
bink-noiei  and  in  order  logo  from  Wilkinson's  dwelling  apartments  to  either  the  store- 
it  wM  hold  room  on  one  side,  or  to  ibe  lumber-room  on  the  other,  a  person  must  go 
an  no  bar  f^ou,  under  Iha  roof  of  Wilkinson's  dwelling,  under  another  roof,  vix.  the  roof 
*r'"'l'"  1  1  "'^  '''^  work-shop,  whether  his  design  be  to  continue  in  the  workshop  or  storft- 
l-  ^  J  room,  or  to  return  under  the  dwelling-house  roof  in  order  to  reach  the  count- 
ing-house at  the  other  e.^tremity  of  the  premises.     The  door  of  comtnunicK- 
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lion, however,  between  the  etorC'room  md  workshop  (tbrougli  both   which,  it 
was  in  evidence,  the  ofTendera  had  passed),  and  the  lumber  room  in  Wilkin- 
son's dwelling -house,  had  been  locked  Ae  night   previona  to  the  robberr,   and 
bad  been  broken  open.     Thece  was  not  any  doubt  but  the   robbers  had  coms 
Mt  or  Harris's  window  into  the  small  yard  at  the  back  of  his  houB«;  had  broks 
and  entered  a  closed  glass  casement  window  in  the  store-room  of  Wilkinson; 
had  proceeded  into  the  workshop,  from  which  they   had  got  into  his  lumber- 
room,  being  part  of  his  dwelkng-house;  had  there  broken  open  a  door  of  com- 
munication between  that  room  and  a  passage  leading  immediately  to  the  count- 
■ng-houae,  in  which  they  bed  committed  the  robbery.     So  that  in  this  case,  as 
in  that   inunedialeljr  preceding,   there  appears  to  hare  been  "a  brewing  and  I^i*"^ 
enterinE  a  mansion-bouas  in  the  night,  with  intent  to  commit  a  felony."  •  But,  l!!^!^)^ 
under  the  direction  of  the  Conrt,  three  of  the  prisoners  were  acquitted  ctf  the  „  «aihoaM 
burglary,  convicted  of  stealing  only,  and  transported  for  seven  years.  »e«apwd 

6.    Of'h^tJdingt  not  under  UutatiunaftudweUit^-hmu.  wilhadwrt 

1 .  Rss  V.  GiRLAND.  1776.  1  Leach.  C.  L.  144;  S.  C.  2  East.  P.  0.  493.      «»«  >«««». 

This  special  verdict  stated  that  the  prisoner  broke  and  entered,  in  the  night-  ^',^*f^ 
time,  an  out-house,  in  the  possession  of  one  G.  S.,  and  occupied  by  him  with  f^^,  w  „ 
his  dtvelltng-bouse,  and  seperated  therefrom  by  an  open   passage  eight  feet  opgg  p'^ 
wide,  with  intent  to  commit  a  felony,  and  that  the  out-house  was  not  connect-  saga  aubt 
ed  with  the  dwelliog-houae  by  any  fence  inclosing  them  both;  the  judrea  were  reel  wide, 
nnanimoualy  ef  opinion,  that  from  the  manner  in  which  the  jury  bad  found  the  sodDoteimi 
facta,  it  was  impossible  to  consider  this  out-house  as  part  of  the  dwelling-house,  ^^kttai' 
and  that  the  jury  should  have  found  it  parcel  of  the  dwelling-house  if  it  were  so.  [,_  ,„  |, 
3.  Rbx  v.  CHi.LKiNO.  Lent  Asa.   I8I1.  Cited.  1  Bum.  J.  400;  S.  C.   1  R.  fc  cfouir*.- 
R  C.  C.  334.  L  7S9  ] 

William  Chalking  and  George  Lewu  were  tried  for  burglarjj^d  stealing  Bet  iTibere 
a  large  quantity  of  cloth  in  the  dwelling-house  of  John  Baama.     The  prosocu-  ■"  '",^''1 
tor  was  a  clothier,  at  Chippenham;  his  dwelling  house  was  situate  at  the  cor-  ^'1,  ;ij'^ 
ner  of  two  streets;  a  range  of  workshops  adjoining  the  house  at  one  end,  and,  i„.  ^  ^^ 
standing  in  a  line  with  that  end  of  the  house,  faced  one  of  the  streets.     The  a^dar  tba 
roof  of  the  range  was  higher  than  the  roof  of  the  house.     At  the  end  of  this  *■«■  nof, 
range  (and  adjoining  to  it)  was  another  work  shop,  projecting  further  into  the  '*  "  baifla 
street,  and  adjoining  to  that  a  stable  and  coach-house,  used  with  the  dwelling  'J' 
house.     There  was  no  internal  communication  between  the  work-abops  and 
the  dwelling-house;    nor  were  tliey  surounded  by  any  extemd  fence.     A 
court-yard  and  garden  belonging  to  the  dwelling-house  lay  behind  the  housa, 
and  the  workshops.     There  were  two  entrances  into  this  range  of  wwksbopa; 
one  by  a  door  opening  into  the  street,  and  another  by  an  opposite  door  open- 
ing into  the  court-yard.     The  street  door  of  this  range  was  opened  by  a  pick- 
lock key,  and  the  goods  were  stolen  from  one  of  the  workshops.     The  jury 
found  the  prboners  guilty;  but  a  doubt  arising,  whether  the  place  broken,  and 
from  which  the  goods  were  stolen,  ought  to  be  considered  as  parcel  of  tha 
dwelling-hoase,  the  point  was  referred  to  the  judgera,  who  held  the  conrictioa 
right. 

6.    <^aUar$. 

If  the  only  passage  to  a  cellar  b«  out  in  the  streets,  and  the  nellar  be  let  sep- 
arately, no  burglary  can  be  committed  in  it;  see  Gibson's  case,  1  Leach.  C. 
L.  357;  2  East.  P.  C.  fi08;  abridged  antt. 

*  Far  an  oat-haita  cansatbe  daemed  a  dweUing-hoDBe,  nnlma  it  be  pareal  of  tbadwsll- 
iDg-hansa;  1  Hale.  P.  C.  9S9.  So  a  building  leparated  from  the  dwe1tin|f-lu)iisa  bj  a  pgb- 
lie  road,  howerer  narron,  niti  aal  be  a  parcel  of  (he  dwelling  hoBW.  if  thara  Im  ao  cddI- 
man  fenao  or  roof  to  coonacl  them,  tboagb  it  la  held  by  the  same  tennrtt,  aod  thi>ngh  soma 
of  the  ndices  naessarj  to  the  dwelling  adjoin  il;  and  ihoDgh  there  a  an  awning  siteodiilc  ' 
froiB  il  to  ibe  dwalling-hoasa;  but  if  it  be  made  a  alaepini;  place  for  any  oflhe  •erranli  oT 
the  dwetling-hooie,  il  may  ba  deemed  ■  dutinet  dwelliog-boase;  Rci  v.  Weitwood,  1  R. 
&  R.  C.  C.  485;  but  an  oat  hooie  iatha  yard  ofa  dwell ing-hoiue  will  be  paroal  of  lb* 
dwelling-hoDse,  iflha  jard  be  encloied,  Ihnngb  (ba  oceupier  hai  an othei  d welling- howa  o- 

eaning  into  the  yard,  and  be  Iota  nich  dwelling  with  cer(ain  saaemaDU  in  the  yard;  Rolf. 
Talten,  I  Ryan  and  Maody'i  C.  C{.  13;  aa  a  baliebonM,  eight  or  ninaysrdi  diataalfron 
tha  dwalliog,  with  apale  (a  coDiiec(  Ihetn;  1  Hale.  P.  C.  68;  1  Hawk.  P.  C.  c,  SB.  a  34. 
Vol.  fV.  es 
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7.  Cf  chamhtT^  and  ioging*. 

lfthao<i«n  i.Rbxv.Carrbll.  Feb. Scss.  1782.  Old  P»itey.  t  Leach.  C.  L.  337;  a  C.  S 
•rwho  Uf  East,  P.  C.  506;  S.  C.  I  Hawk.  P.  C.  c.  38.  a.  29.  S.  P.  Rkx  t.  Ta*»- 
m«M  w  *"*'^-  -'^"g-  Seas.  l^Ge.  Old  Bailey.  1  Leach.  C.  L.  427. 

'  oihar  per  A  prisoner  having  committed  a  burglary  in  a  houBC  which  belonged  to  mm 
•ona  dee*  N.  who  did  not  live  in  any  part  of  it  himself,  but  let  the  whole  of  it  out  ia  aep- 
pot  datll  erale  lodgings  from  week  to  week,  and  an  inmate  named  J.  had  two  BparimenU 
I" '''*"'""  in  the  house;  namely,  a  sleeping-room  upon  one  pair  of  stairs,  and  a  work- 
room'occn  "''"P  '"  ^^  g'"'''et,  which  he  rented  by  the  week  as  tenant  at  will  to  N.-,  the 
pied  bv  an  workshop  was  broken  open  by  the  prisoner.  And  upon  a  case  referred  to  the 
lodividDol  judges,  whether  the  indictment  had  properly  charged  the  burglary  in  the  dwell- 
M  deemed  ing-house  ofJ. ;  ten  of  the  judges  were  of  opinion  that  as  N.,  the  owner  of 
hi*  man  li,^  bouse,  did  not  inhabit  any  part  of  it,  the  indictment  was  sustainable.  See 
""_''  I  R.&.R.  C.C.  411.480. 

S  7.1  ^  2-  RE!t  v.  Rogers.  Oct.  Sess.  Old  Rniley.  I  Leach.  C.  L.  89;  S.  C.  2  Eaat. 
«me''de  P-  C.  606. 

holds.  The  proprietor  of  s  house  let  the  whole  ofit  in  apartments  todifierent  per- 

iheogh  the   sons,  and  did  not  inhabit  any  part  himself.      One  of  the  inmatea  rented  the  bol- 

owner  oc     (om  part  of  the  house,  namely,  a  shop,  a  parlour,  and  a  cellar  (which  ran  un- 

copy  ""P"  demeaih  the  shop  and  parlour,  at  a  yearly  rent;  but  the  owner  bad  taken  back 

-   E"  g°  „,*   the  cellar  for  the  purpose  of  leepiog   wood  and  lumber  in  it,  and  made  an  al- 

Tided  hedo  lowance  to  the  inmate  of  lOs.  a  year,  which  was  deducted  from  the  rent.    The 

nel  inhabit   eotrance  to  the  house  was  by  a  common  outer  door  from  the  street.  The  shop 

■>■  and  parlour  were  broken  open;  nnd  upon  an  indictment  for    burglary,  layiag 

the  offence  to  have  been  committed  in  the  dwelling  house  of  the  iniBate.nine 

of  the  judges  agreed  that  this  was  proper;  that  it  could  not  have  been  laid  to 

be  the  dwelling-house  of  the  owner,  as  be  did  not  inhabit  any   part  of  it,  hut 

only  occupied  the  cellar,  though  it  would  have  been  otherwise  if  the  owncE 

had  occupied  any  part  of  the  houne. 

8.  Of  ckapela  and  ektitckes. 

A  burglary  may  be  comroilled  by  breaking  and  entering  into  a  church  ov 
chapel;  1  Hawk.  P.  C.  c.  38.  s.  10. 

9.  QT  '^  eoUega  and  unteeraifies. 
''"B[''7                          Mainard's  ciSB.  Lent  Ass.  1774.  2  Eaat.  P.  C.60I. 

nUied  in*"       ^'"   ^''    ^**   indicted   for   burglary  in   the   mansion-house  of  the   masleT, 

colleie  at  fallows,   and  scholars  of  Benet    College,   in    Cambridge.      It  appeared  that 

thaUuivar  he  broke  into  the  buttery  of  the  college,  and  there  stole  tome  money,  and  it 

■itiei.  was  agreed  by  all  the  judges,  upon  a  rpference  to  them,  that  it  was  burglary. 

10   Of  corporation  kouaea.X  and  hoaiea  beUmfciiu:  lo  ptdylie  compartUt. 

^P""  .  I.  HvwKis's  cisR.  1704.  Old  Bailey.    Foat.  38;  S  C.  2  East.  P.  C.  501. 

CiMbe"  ^-  P-  Picket's  case.  1765.   Old  Bailey.  2  East.  P.  C.  501. 

ODiiag  to  Hawkins  was  indicted  for  burglary   in  the  mansion-house  of  S.  Story;  it 

a  public  appeared  thnt  it  was  the  bouse  of  the  Ajrican  company,  and  that  Story  was 

cempanT,  only  an  officer  of  the  company,  having   aparlmenis  and  inhabiting   the  house. 

[  754  ]  It  was  ruled  by  Holr,  C.  J.  Trace,  J.  and  Bury,  .B.  that  Story's  apartments 

ir"'i!?  h  *^'^^^^  "■*'  '"'  ^^'^   '°  '"'  ^'^  mansion-house,  he  only  occupying  Ihem  as  an  ofE- 

muuionof  '^^'^  "'"  '^'^  company;  for  though  the  aggregate  body  could  not  be  said  to  inha- 

ihe  compa  ''''  ^"Z  where,  yet  they  might  have  a  mansion-house  for  the  habitatioa  of  their 
ay.  and  not  servanls. 

of  an  accB  ,  „  ,    .          .      , 

piarwbo  "  If  A.  hsve  chamber)   in 

■letely  in  '"  **''  >t>aence  in  the  vicatioi 

hebiUaii  ''■  ^'  SS6. 

aemnt  to  ^  ^"^  '^  '''*  praprielor  re^de  in  Ihe  honse,  the  property  miisl  be  laid  in  faim;  Keb.  Bt; 


doora;  fee  4  Blac.  Com.    225;   2  East.    P.  C. 


or  le^ide  in  Ihe  honse,  the  property  miiel  be  laid  in  bim;  Keb.  o*; 
igh  it  i>  otherwise  if  b(  and  bis  lodgeri  enlar  by  diflerenl  oiler 
.    225;   2  East.    P.  C.  503.      And  if  Ihe  proprielor  break  open  the 


■artmenla  of  hia  Indgen  ia  the  night,  and  ateai  their  goods,  ibe  oTence  v 
gUrr,  OB  the  ground  ibat  e  mao  cannot  commil  barglary  by  breaking  open 
aaa  2  E»(.  P.  C.  9.36. 

i  Where  the  hall  balonging  to  a  corporation  ia  broken  open,  it  maj  be  deieribed  •• 
4wa]liDf-hDiue  of  the  clerk  of  the  campany,  if  he  reiide*  there;  i  Leach.  981,  a. 


■dovGooi^Ic 


BUKGIiARY.^fn  paHieular.  610 

a.  Rex  V.  Marobtts  a^d  othbrb.   1  SOT.  Old  Bailey.  2  Leach.  C.  L.  930. 

This  waa  an  iodictment  for  burplHrv ;  it  appeared  Svlvesler,  the  prosecutor,  S"* "  ■" 
idpt  a  blanket  warehouse  at  No.  9,  GMwellvgtreel,  and  resided,  together  with  "^'^I^^il 
his  wife   and  children,  in  the  house  over  the  warehouse.     The  warehouse  waa  „y  resido 
oa  the  ground  floor,  and  consisted  of  four  rooms,  the  second  of  which  was  the  ihoro  with 
room  that  was  broken  into,  and  there  was  an  internal  door  from  the  worehouse  hia  family 
lo  the  dweiling-housB.      All  the   blankets   were   the  property  of  Mr.  William  Cor '^lapa' 
Salman  and  other.,  a  company  of  blanket  manufacturers  consisting  of  60  or  f"^   „„'" 
more,  at  Whitney,  in  Oxfordshire,  none  of  whom  aver  slept  in  the  house.  The  ,he  baii 
whole  rent  of  both  dwelling-house  and  warehouse  was  paid  for  by  the  compa-  nega,  U  maj 
ny  at  Whitney,  to  wham  Sylvester^cted  as  aervant  or   agent,  and  received  a  Ix  Uid  i» 
consideration  for  his  services  from  them,  part  of  which  consideration,  he  aaid,  [^"  ''j"  ^'"'' 
was  hia  being  permitted  to  live  in  the  house  rent  free;  and  the  lease  of  the  pre- J^'^B^^^^^ 
niaes  was  in  the  company.     The  comraisaion  of  thaoiTanoe  wan  proved  by  ve-  ^],i,o„gj, 
ry  clear  and  satisfactory  evidence.     On  the  question  whether  this  must  be  con-  (ha  rant  b* 
sidered  the  dwelling-house  of  the  company,   and  not  the  house  of  Sylvealer,  paid  and 
who  inhabited  it  merely  tor  them,  the  Court  was  clearly  of  opinion  that  it  was  Ua»ah«ld 
rightly  charged  to  be  the  dwelling-house  of  Sylvester;  for  although  the  lease  ^j  itio  com 
of  the  house  waa  held,  and  tha  whole  rent  reserved  paid,  by  the  company  la  ^    '• 
the  country,-  yet  as  they  have  never  used  it  in  siny  way  as  their  habitation,  it 
would  be  doing  an  equal  violence  to  language  and  common  sense  to  conaidor 
it  as  their  dwelling-house,  especially  as  ii  was  evident  that  the  only  purpose  in 
holding  waa  to  furniah  a  dwelling  to  their  agimt,  and  warerooma  for  the  com- 
moditiea  thereio  deposited.     The  prisoners  were  found  guilty. 
1 1.   Of  coiv-hoiuet. 

A  burglary  may  be  committed  in  a  cow-house,  if  it  be  parcel  of  the  messu- 
age- I  Hale.  P.  C.&58. 

12.   Of  datry-houMea, 

Or  in  a  dairy-house,  if  it  be  parcel  of  the  messuage;  1  Hole.  P.  C.  558. 

13.   0/  o-oto.  _      r  755  1 

1.  Rix  T.  Bbnmbtt.  Old  Bailey.  1814.  Cited  1  Curn.  Just.  397;  S.  C.  1  R.     "^ 

&R.  0.0.289.  BrMking  o 

William  Bennett  and  John  Tumwell  were  convicted  of  burglariously  break-  p„  «„  ex 
ing  and  entering  the  dwelling-house   of  W.   A.  Framplon   in  (he   night,  with  tenial  gaio 
intent  to  steal  his  goods  and  chattels  in  the  said  dwelling-hoiiae.     It  appeared  no'  «P«n 
in  evidence  that   the  place  broken  was  an  externa!  gate  not   opennig  into  any  ^^^j^;     / 
tuilding,  but  only  into  the  yard,  through  which  access  might  be  had  without 
interruption  to  the  dwelling  part  of  the  proaeculor'a  premises.      But   upon  re- 
ference to  the  judges,  on  case  reserved,  they  unanimously  held  this  not  to  be 
burglary,  the  place  broken  being  the  outward  fence  of  the  curtilage  only. 

2.  Rej:  v.  Divia.  Old  Bailey.  1817    Cited  I  Burn.  Just.  397;  S.  C.  1  U.  &. 

R.  C.  C.  322.  .       ^      ru        Or  op.oing 

In  the  case  of  John  Davis  and  James  Lemon,  who  were  convicted  of  bnr-  ,„  ,,0^ 
glary,  a  question  arose,  whether  the  opening  an  area  gate  by  means  of  a  akele-  gain  with  a 
ton  key,  and  thereby  atTectiog  an  entrance  through  the  kitchen  door,  which  ■''*'«">" 
was  open,  would  constitute  the  crime  of  burglary.     Graham,  B.  stated,  that  {^Y^b? 
nine  judges,  assembled  to  sonaider  this  case,  wore   unanirooualy   of  op'i"""  g.jniDg  m 
that  the  area  gate  not  being  part  of  the  dwelling-house,  there  was  not  a  sufli-  ,„„,.g  iny, 
cient  breaking  to  constitute  the  crime  of  burglary.  a  bona*  U 

14.   Of  ^oMmtMnl  oftcea.  Dotbutfl* 

Rax  T.  Pbtton.  May  Seas.    1784.  Old  Bailey.  I   Leach.  C.  L.  324;  S.  C.  n- 

2  East.  P.  C.  501.  S.  P.  Burgess's  cas=.  Kel.  27.  "".^m 

A  house  at  Chelsea,  which  was  used  as  a  government  olRce,  called  the  In-  ^,;,^,j  ;„  , 

valid  Office,  and  the  rent  and  taxes  of  which  were  paid  by  govemmrnt,  being  g^e™ 

broken  into,  it  waa  holden  by  the  judges  that  the  indicimont  was  defective  in  mtnt  o^ce 

laying  it  to  be  tha  house  of  a  person  who  occupied  the  whole  of  the  upper  ^"^^ 

part  of  iu  -mmtifon 

16.  Of  itww.  houitot 

•  Bat  brMkias  the  w.U.d  pXf  of  ■  cltj  ■■  bur,lBry;  1  Haw.  P.  C.  c.  38.  >.  10.  ,h.  kinf 
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890  BURGLABY.— Floes  ••~wAic&  At  Ogince  mey  U  tcKmilUd. 

If  dwilnDi  PkosflER'a  CASK.  1769.  Sum.  An.  3  Esit.  P.  C.  503.3. 

bar  of  a  This  ID dksl meat  for  burglary  staled  thai  the  prosecutor  come  to  a  publk- 

*"^  "bre  ^<*^**>  •*•  "*»y  *"  "'K**'!  ""^  fastened  the  door  of  kit  bod-chamber;  when  lbs 
kwi  opsn,  prisoner,  pretendiDg  to  the  landlord  that  the  proeecutor  had  stoletL-his  goods, 
it  miut  b*  under  this  pretCQce,  with  the  assistance  of  the  landlord  and  otheiv,  forced 
[  756  I  open  the  chamber  door  with  intent  to  stesl  the  goods  mentioned  in  the  indicl- 
laid  io  tha  meat,  and  the  prisoner  accordingly  stole  them.  Baron  Adams,  i>ho  tried  the 
lodietmeDt  prisoner,  doubting  whether  the  chamber  could  he  deemed  the  dwelliag-bouse 
","  >''•"""  of  the  prosecutor,  reserved  the  point  for  the  opinion  of  the  judges,  who  all 
uf^slnr  thought  that  though  the  prosecutor  had  for  that  night  a  special  interest  in  the 
kM^r.andbed-chamber,  yet  that  it  was  merely  for  that  particular  purpose,  namely,  to 
Dotofths  sleep  there  that  night  as  a  travelling  guest,  and  not  as  a  regular  lodger,. and 
(■nt.  '  that  he  had  no  ceftam  and  ptrmanetit  interest  in  the  room  itself,  but  that  both 
the  property  and  the  posBession  of  the  room  remained  in  the  landlord,  and 
^"^'h'^  therefore  the  indictment  was  insufficient,  because  the  burglary  shouM  have 
Miminhtsd  ^^^  ^"^  '"  ^  dwelling-house  of  the  innkeeper,  and  not  of  the  gtiest. 
y,  uflt  16.    Of  loflt  and  ilabttt. 

luh  oTsr    Ru  T,  Turner.  Feb.  Sess.  1784.  Old  Bailey.  1  Lench.  C.  L.  S05;  S.  C.  9 
Mieh  bou  East.  P.  C.  493. 

m,  iftbvj        Tlie  prosecut-ir,  whowss  ^  coachman  to  a  private  person,  rented  rooms  nver 
^itto*"*  "*"  atables  at  a  yearly  rent;  hut  it  appeared  that  he  had  never  paid  any  rent, 
•laapuf       '^  'l*^  *^^  rooms  were  not  rated  in  the  parish  books  as  a  dwelling-house,  hot 
nam*,  aod  at  appurteoaoces  to  the  stables.  Sic.     The  entrance  to  the  stables  was  down  a 
tbara  ba  >d  poaaage,  out  of  the  public  mews,  to  a  staircase  whkh  led  to  these  rooms,  and 
oatar  door  (he  way  to  which  staircase  was  through  a  door  which  was  never  fastened,  but 
*'^**"'       there  was  a  door  at  the  top  of  the  staircase  to  the  rooms,  which  was  locked  at 
night,  and  was  broken  open  by  the  prisoner.     On  an  tndietment  for  the  bur- 
glary. It  was  contended,  on  behalf  of  the  prisoner,  that  theae  rooms,  probably, 
were  originally  intended  as  mere  hay-lofts,  and  could  not,  therefore,  be  deem- 
ed a  dwelhng,  Sk-     But  the  objection  was  overruled;  the  judges  being  of 
Owaanhin  '^P'"'*"')  "'^^  ^''^  Circumstance  of  these  rooms  being  silnaled  over  the  coach- 
af  spait       house  and  stables  would  not  aker  the  nature  of  the  case,  and  that  they  were, 
viQti  ia  palo  all  ifttents  and  purposes,  the  habitation  and  domicile  of  the  prosecutor  and 
luw  occs   his  family. 

pi**  ^J—*  1 7.   (y  polaeei  and  nobUmen't  hmua. 

Vf^  """J  Williams's  cask.  1  Hale.  P.  C.  fl22. 

th«  m™  '^'*  indictment  for  burglary  charged  three  persons  with  having  broken  into 

usooruis  the  lodgings  of  Sir  H.  Uumgate,  at  Whileball.     And  it  was  agreed,  that  the 
kui(.*         indicbDent  should  be  for  breaking  the  king's  manwon,  called  Whitehall. 
[  757   ]  18.    OJ  paHner$hiphou$f. 

If  oiia         I.  Rex  t.  Jo.nes.  Sept.  Seas.  1790.  Old  Bailey.  1  Leach.  C.  L.  537;  S.  C. 
^J**'  2  East.  P.  C.  504. 

esataMdala  "^^  prisoner  was  indicted  for  burglary  and  larceny  in  the  dwelling-house  ol 
tb«  ffiiiif  "^^  ^-  *"*'  ^-  ^-  '*  appeared  that  these  persona  were  in  partnership,  and  liv- 
of  twA  part  ed  next  door  to  each  other.  The  t>vo  houses  had  formerly  been  one  house 
nan,tlMBgbonlj^,buthBd  been  divided  for  the  purpose  of  accommodating  the  respective 
thataataadfuDtiiesof  each  partner,  and  were  then  perfectly  distinct  and  separated  from 
J^Trrom  ?**'''  other,  there  being  no  communication  from  one  to  the  other  without  going 
tta  paitasr  ''*'°  '^^  street.  The  housekeeping,  Slc.  was  paid  by  each  partner  reapective- 
sUpraBd,  b^ibutthe  rent  and  taxes  of  both  houses  were  paid  by  the  parlnera  jointly. 
■BBlipan  Th»  prisoner  was  the  aervanl  of  T.  S.. and  it  was  in  his  house  that  the  burgla- 
"iliii*'*  'y  ""  •=*""™'"^^-  Upon  these  facts  it  was  objected,  that  though  the  two 
t^snuu  ''^'"*'  **''"  '*'*  J"'"*  property  of  both  partners,  yet  they  were  not  the  sepai^ 
■iossriia  ■'*  ixansionof  each;  and  therefore  the  burglary  ought  to  have  been  laid  si 
iahabitani,  oomuiitled  in  the  house  of  T.  S.  only;  and  the  Court  conceived  the  objection 
irtharabs  to  be  well  founded,  and  directed  the  jury  to  acquit  the  prisoner  of  the  capital 
M  iaianal  part  oflhe  charge.  See  1  Geo.  4.  c.  '.M;  56  Geo'  3.  o.  73. 
SmSC^  *■  P^'"«"»R'a  CASE.  Jan.  Scss.  1796.  1  Leach.  C    L.  537. 

Aad  tbs  lana  mis  applierto  aoMeiDaaa  houei;  1   Hale  P,  C.  666;  East.  P.  C.  SO*. 
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BURGLAttY.— In  partidflof.  -  fiSl 

Thit  WM  an  indictment  fi>r  atealiog  in  (he  fhrelling'bause  oF  James  More-  ibe  od*  ta 
land.     It  appeared  that  Moreland  and  ODe  Gutleridge  were  co-partnera ;  that  •'^  '"'"^* 
Moreland  was  the  leeaee  of  the  whole  premises,  and  paid  all  the  rent  and  tax- 
esfor  tho  same;  that  Gulteridge  bad  an  apartment  in  the  house,  ""d  allowed  J^"[j^,'jj''iJ'[J 
Moreland  a  certain  sum  for  board  and   lodging,  aad  also  a  certain   proportion  one  of  Iwn 
of  the  rent  and  taxes  for  the  shop  and  warehousus.     The  felony  was  commitled  parineri  of 
in  the  shop.      It  was  contended,  that  this  gave  to  Gutteridge  a  joint  possesaioaa  propor 
of  the  abop  aad  wareboueefl,  and  that  it  should  have  been  so  laid  in  the  indict- (■<>"  ortba 
ment,  and  on  this  objection  the  point  was  saTed;  but  the  iudces  held  the  in-  ""*  *?'' 
dictnientgood.  ■  J     b  ,„e,for 

3.  Bex  t.  Stock.  E,  T.  1809.  2  Leach.  C.  L.  1015.  S.  C.  2  Taunt.  339.  htei  in  iha 

Ailer  the  prisonen  were  fband  guilty  on  an  indiotment  for  burglary  and  sen-  pinaerahip 
tenca  of  death  pawed,  the  judge  who  tried  them  not  being  satisfied  that  the  «i"icern, 
boose  where  the  offence  h«^  been  committed  could  be  deemed  the  house  of ''^  "?' 
the  preeeculora,  respited  Iheir  execution  in  order  that  the  opinion  of  the  judg-  ^"^  ^  '^.^^ 
ea  might  he  taken  on  the  fidlowing  circumstances — The  prosscutors  were  co-  pousuion 
partners  at  Whitehaven,  both  as  bankers  and  brewers.     The  ground  floor  of  &■  lo  mak* 
the  honse  was  used  by  the  partners  in  both  these  concerns;  it  consisted  of  it  aeoewa 
three  rooms,  to  which  rooms  there  was  only  one  entrance,  by  a  door  from  the  T  ■"  •'•T 
street.     This  was  the  door  whic!h  the  prisoners  broke  open,  and  by  that  means  "'"  tknn 
got  access  to  the  property,  which  they  took  and  carried  away.  This  outer  door  g,  [|,,  j„^ 
opened  into  one  of  three  rooms,  and  in  this  room  the  accounts  of  the  brewery  ling-hoaka 
eoncemwere  separately  carried  on;  from  this  particular  room  there  was  d  of  bath 
door  which  immediately  opened  into  another  ol  the  said  three   rooms,  and  in  pBi^nen. 
this  inner  room  the  concerns  of  the  banking  business  were  transacted.     This    ^^^^  1 
room  was  also  the  place  where  the  cash,  notes,  and  other  property,  belonging  JV"   '^"*7 
to  the  banking  concern,  were  kept,   and  which  were  locked  up  at  night  in  an  or^'banker 
iron  chest  that  stood  in  the  room.     This  room,  bo  appropriated  to  the  banking  be  wSarw) 
business,  communicated  in  the  same  manner  with  a  fur'lher  room,  which  wan  to  ileap  ia 
used  as  the  private  room  of  the  partners  in  both  concerns,  to  the  outer  door  ■  roam  o 
of  Ibe  street  there  were  two  locks,  one  large  and  the  other  small,     A  particu-*^  ''*" 
lar  clerk  had  the  custody  of  the  large  key,  and  two  other  clerks  had  each  a  key  [^^^  ^^1,,? 
of  the  smaller  sise.     No  person  slept   in  any  of  these  three  lower  rooms;  but ;,  dimjniBh 
when  the  street  door  was  locked  at  night,  the  clerk  who  kept  (he  large  key  a<f  on  that 
left  it,  on  hia  quitting  the  oflices,  in  the  care  of  the  persons  who  inhabited  ucconni. 
the  upper  rooms  of  the  home,  and  called  for  it  again  in  the  morning  when  he  ■■"'  *"  ^* 
returned  to  the  offices.     The  upper  rooms  in  the  house  were  inhabited  by  oiie  "„^f  V*'* 
John  Stephenson,  who  was  the  cooper  employed   by  tho   prosecutors  in  tlieir  [aajJQ.  to     - 
brewing  concern;  he  was  paid  hall  a  guinea  a  week,  and  bad  firing  and  lodg-  big  apart 
ing  for  himself  and  family;  but  the  contract,  as  lo  the  lodging,  was  not,  in  gen- menia,  the 
eral  terms,  that  he  should  be  provided  with  lodging,  but  that  he  should  be  per-  ^"''•e  '«'"'■ 
milted  to  haTe  the  upper  rooms  for  the  accommodation  of  him  and  hid  family.  °^  '*l"'"n^ 
There  was  a  separate  entrance  from  the  street  to  that  part  of  the  house  which  •  °  gf^ha 
Stapbenson  thus  inhabited'  and  in  these  upper  rooms  the   prosecutors  kept  grn,_  even 
some  papers  of  no  consequence.     There  was  no  communication  between  thaaghnona 
these  upper  rooms  and  tho  under  rooms  whore  the  business  was  carried  on,  of  the  part 
except  by  a  trap  door,  and  a  ladder  from  one  of  the  upper  into  one  of  the  low- ■**"  "'"P 
er  rooms;  but  neither  the  trap  door  nor  the  ladder  had  ever  been  used,  '*>''thera'b'ina 
any  purpose,  previous  to  the  robbery,  although  it  might  have  been  used  as  a  ^o  aciaal 
way  into  the  lower  apartments,  for  it  never  had  been  locked,  or  in  any  nay  damlse  to 
fastened,  and  the  key  of  it  was  left  in  Stephenson's  custody.     It  was,  however,  the  aervaai. 
after  tho  robbery,  constantly  used  aa  a  way,or  entrance,  into  the  lower  ream«, 
for  the  purpose  of  bolting  the  street  door  on  the  inside,  for  greater  security. 
In  these  upper  rooms  of  the  house  there  were  six  windows,  for  which  windows 
Stephenson  was  assessed  aa  occupier,  hut  the  rate  was  paid  by  his  masters. 
The  windows  in  the  lower  rooms  were  not  rated  to  the  window  tax,   these 
rooms  being  considered  by  the  assessors  as  uninhabited.     Lord  Kllenborough 
C .  J.    This  man,  Stephenaon,  certainly  could  not  have  maintained  treepass  a- 
gainst  his  employers  if  they  had  entered  these  rooms  without  his  consent. 
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.■m^r.\  :t-.•J^;•.>   traoes  tbe  proeecn- 

no  d> :'«*«■>■!:«   stij^'.aeT  :Le   cr.<:x:.^^-:a^:e  c^lvecs  U>*  c:o«f   lad  (fce  lower 
roooH  tarouzS  a  ira?  d»r.  at  i,j  m  c-'o^a-ia  s^-r^sse.     Tsie  ^dges  took  lima 
loadriae  apMi  ibe  ca««:  b-^-  ca  ca;^>:B  sas  ner  p^^l^:^ £:i«n-     E«tllie  piia- 
r  759  *  otr*  w«te  ai'itrwar<fa  e«eca:e<L 

Ru  r.  Cuncu,  Lent  Ah.    ISIS.  6^  Ba>T.  Cised  I  Beam.  J.  399;  S. 
Bra>k.g  C.  I  R.  k  R.  C.  C.  KO. 

*r^  *  Ricliaiid  Clarbani  aitd  WiLiam  Duocing  vera  eaavitjeJ  of  li^fliij       Ite 

■^[JJ^  l^aee  into   which    ibej  broke  was  a  f  oooe^MHe  is  ihr  Bcmattm'*  jsrd,  and 

bnmmt.   op^o>^    hi>  boose.     The    jard    has  a  barv  aU  aviag  a*  ■wfk  s4e;  a  wall, 
•f  Ike  ba^7  l-3fe«t  high,  on  ibe  south;   a   Etatile.  ^oi^e-i; Mue,  aadawca*cr'»  shop  on 
^ryafu   the  eari;  and  ibe  boiue,  wi:h  T  t-2  fed  nil  on  lb*  west,     la  (be  aoolh  wall  is 
■clHtnMg'g^e  leadioj^  irdo  an  adjoining  laoe,  and   the  Mibi«  acd  vcaver's  afaop  ha*e 
r~J[*™'  ' doon opening  backward,    as  well  as  doors  opraitx  ic^j  :>e  lard.     Sajfry,  J. 
^'tf'l-     dogbtiog  whether  ihis  Koose-hoase  could,  aaAtr  ihcsE  cmanitaiice»,  be  deem- 
ed paicel  o(  the  dwelliog-bouse.    Baled  ibe   case  £:«  '.^  ccoaderauoa  of  Ute 
jndges,  wbobeUthe  conviction  right,  and  the  prisoaeta  iaTc  beca  tianaported 
Jbcl47eaxa. 
S«,,|tfr  20.    Of   stops. 

•aMTbeevBREZ   T,    GiBtos   tsv   OTHEas.   Lent  Ass.  11^5.     Kis^^aa.  t  LcMch.    C.  L. 
"*to<l  •■  ■  357;  S.  C.  2  East.  P.  C.  5iD8. 

f^*P  A  case  reserrcd  on  an   indictinent  for  burglarr  disckead  ^wae  &cts:  That 

fftB^/Nnc    -^  '''  "*'  *"  <^*'>^''  *>^  *  boose   in   which  he  resided   haaicLL.   and  to  which 

hmat,  let    (here  was  a  shop  adjoining.     There  was  do  internal   cuiWMuit  at  ion   between 

-wiib  aaiDC  ibe  boose  and  shop;  no  person  slept  in  the  shop,  aitd  the    onli  door  to  the  shop 

«rtbe  was  in  the  court-jard,  before  the  house  and  &ii'>p.      The  conn-raid  being-    in- 

^""'i!-     closed  bj  a  brtr.k  wall,  A.  B.  let  the  shop,  together  wi:h  sobc  sparimenta    in 

n^roof    "•"  ^oiue,  to  C.  D.,  fr<HD  year  to  year.     In  the  wall    ir.rloeiif  the  bouse   and 

ll^Bch      '  'hop  there  was  a  gate,  which  scrred  as  a  communicati-Mi  lo    both  bouse  and 

■line  Ire  DO  shop.     The  prisoners   baring  committed  the  burglarr  in  the  shop,  it  was   ob- 

inteiBol  _     jected  by  ibe  pri^ners*  counsel,  that  (he  shop  could  not    be  considered  aa  the 

*•""?■■■" dwelling-house  of    A.  B.    as   laid  in  the  indictment.      In  consei|Ucnce  of  Ibis. 

objection  the  judgment  was  respited;  but  the  judzea  were  of  opinion,    that  the 

indictment  was  well  laid  to  dcsctibing  the  shop  to  be  tbe  dwelling-house  of  A. 

B.,  who  inhabited  in  one  part;  and  that  Ibe  shop,  being  left  with   a  part  of  the 

house  inhabitetl  by  C.  D.,  was  still  lo  be  deemed  part  of  the  dwelling'housa 

of  A.   B.   within  llic  same  building,  under  ihe  same  roof,  and  having  only   one 

doorofcommunicalion. 

31.    0/    iUltd  earU. 
It  is  not  burgisry  to  uncover  a  lilted  wBfoon.   1  Hale.  P.  C.  557 ;   1  Hawk. 
P.  C.c.  33.  s.  35. 

22.    Of  itartkomaei. 
r  mgQ  -I       The  mere  fact  of  a  porter  Iving  in  a  M'arehouse  for  the  purpose  of  toalching 
I-  ->  go<>di  does  not  mske  it  a  dwcl ling-bouse;  2  East.  P.  C.  497. 

(B)  Or  out-uoiises  held  l'.vdcr  a  niari.'ccr  title  fkom  the  dwblli:(g- 

From  t  Hale.  P.  C.  559.  it  mi^ht  be  inferred,  that  no  out-house  holden  un- 
der a  distinct  title  from  the  dn-el ling-house,  could  be  (he  subject  of  bnrslBry. 
But,  with  reference  (o  what  is  there  stated,  it  has  been  said,  2  East.  P.  C. 


.   .     .   _— .    _il  oalT    woiis  er  Indu  in  (ha  daT-tima.  ■ 

bariUirji  I  Hsla.  P.  C.  HT. 


'  Bat  it  lus  l»eB  uid,  thjt  (o  break  and  eotar  a  shop  not  parcel  of  lbs  m 
ia  wbirb  (be  ahapkeepar  narsr  lodgei,    bsl  oaly    woi^  er  Indai  in  (ha  da; 
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494.  that  the  circumstance  of  BD  ouUbu!lding  being  «n joyed  by  tb?  bceupittt* 
under  8  di 'erent  title  from  the  dwelling-house,  seems  a  very  unsafiaractorjr 
raason  of  itdulf  for  excluding  it  from  the  same  protection,  if  it  he  within  the 
curtilage,  or  uudprthe  name  roof,  and  actually  enjoyed  bb  parcel  of  the  dwef' 
ling-house  in  point  of  fact,  and,  under  such  circumstances  as  would,  apart  from 
tbe  dilFarence  of  title,  constitute  it  parcel  of  the  mansion  in  poiat  of  law. 

IV.  KELATIVE  TO  THE  FELONIOUS   ZVTEJVT/OA"  OF  THE 
PRISONER. 

1.  Doae'acASE.Sum- Ass.  1770.  3  East.  P.  C.  611. 

J.  Dobba  was  indicted  tor  burglary  for  breaking  and  entering  the  stable  of  "^^  contti 
J,  Bayley,  part  of  hit  dwelling-house,  in  the  night,  with  a  felonious  intent  to""',h«f* 
kill  and  destroy  a  gelding  of  one  A,  B.  there  being.  It  appeared  that  the  ^„,t  ho»n 
gelding  was  to  have  run  for  40  guineas,  and  that  the  prisoner  cut  the  ainewa  of  inieatioa  tv 
A)s  fore  leg  to  prevent  hia  running,  in  consequence  of  which  he  died-  Parker,  Gommit 
C.  J.  ordered  liim  to  ba  acquitted,  for  hia  intention  was  not  to  commit  a  felony  """^  felo 
by  killing  and  destroying  the  horse,  but  a  trespass  only  to  prevent  his  run' jl'''  ™^ 
ning;  and,  therefore,  no  burglary.  Rut  the  prisoner  was  again  indicted  foi' tension  w 
kilting  the  home,  and  capitally  convicted.  comtDit  a 

2.  Rm  v.  Di-sblet,  Easter  Sesa.  1687,   Cited  Ba^ELBv's  cask.  2  L«ach.  C.  mere  Ires 
L.  840;   S.   C.  Show.    53.  panunat 

On  a  special  verdict  it  appeared  the  prisoner  had  been  a  servant,  or  journey-  '■>»'{'■'}'''( 
man,  to  one  John  Fuller,  and  was  employed  to  sell  goods,  and  rereive  money, 
for  hie  masters's  use.      In  the  course  of  his  trade  he  sold  a  large  parcel  of^'r^unV" 
goods,  received  160  guineas   for  them  from  the   purchaser,   deposited   ten   of  ,,„,[£  j  t,y 
them  in  a  private  place  in  the   chamber  where  he  slept-   and  on  his  being  dis-  bii  mutar 
charged  from  his  service,  took  away  with  him  the  remaining  \50  guineas;  but  loietlgoodi 
he  had  not  put  any  of  the   money  into  his  master'a  till,  or  in  any  way  given  it '«"i''e« 'h* 
into   his  possession;   bafere   this   embezzlement  was  discovered,  he  suddenly     °,    ),';^ 
decamped  from  his  master's  service,  leaving  his  trunk,  containing  some  orhis,i,,  honsa 
clothes  and  the  the  ten  guineas  BO   secreted  behind  him;  but  he  aRerwards,  in    I    Tgi    I 
the  night-time,  broke  open  bis  master's  house,  and  look  away  with  him  the  10  and  iftar 
gnineaa  which  he  had  laid  privately  in  his  bed-chamber;   and  this  was  held  to  hia  ditmii 
he  no  burglary,  because  the  taking  of  the  money  was  no  felony;  for  although  ?■'  break* 
it  was  the  master's  money  in  risht,  it  was  the  servant's  in  possession,   and  the !"  °     '  , 
nrst  origmal  act  no  felony.      See  post,  tit,  lL,mnezclemant.  .  tcaala  it  th« 

3.  Bex  v.  Kviqht.  1782.  2   East.  P.  C.  510.  entry  ia'nol 

Tho  prisoners  were  indicted  for  a  burglary  in  the  dwelling-house,  the  intent  barglariona 
being  laid  lo  steal  the  goods  of  Leonard  Hawkins.     It  appeared  that  Haw-'>"">>'a 
kins,  who  was  an  Excise  officer,  had  seised  some  hags  of  tea  in  a  shop,  eD- '*** J". "" 
tered  in  the  name  of  Smith,  as  being  there  without  a  legal  permit,  and  had  re-  ^^  th^.g^ 
moved  them  to  Mary  Snelling's  where  he  lodged.     The  prisoners,  and  many  .inai  uk 
other  persons,  brohe  open   Mary  Sneliing's  house  in  ths  night,  with  intent  toing. 
lake  this  tea.     It  was   not  proved  that  Smith  was  in  company  with  them;  but 
the  witness  said,  that  they  supposed  the  tea  to  belong  to  Smith,  and  supposed  And  wbire 
that  the  fact  was  commitied  eiiher  in  company  with   him,   or  by  his  procure-  pf"*"!'™ 
ment.     The  jury  being  directed  to  find,  as  a  fact,  with  what  intent  the  prison-  "j"'*  ^^^ 
ers  broke  and  entered  (he  house,  found  that  they  intended  to  take  the  goods  on  broken  o 
bebatr  of  Smith;  and,  upon   the  point   being  reserved,  all   the  judges  were  ofpaoa  hou* 
opinion,  that  the  indictment  was   not   supported;  as,    however  outrageous  the  in  iha  night 
conduct  of  the  prisoners  was,  in  so  endeavoring  !o  got  hack  Smith's  goods, '"""'"  ■■" 
still  there  was  no  intention  to  steal.     But  if  the  indictment  had  been  ^f"" '"■**''- ^eiad^foc 
ing  the  house  with  intent  feloniously  to  rescue  goods  seised.  Sic,  which  is  fe-  „^„^  ^[^ 
loay  by  the  19  Geo,  2.    c.  34.  some  of  the  judges  thought  that  it  would  have  Ugalpat 
been  burglary:  but  even  in  thai  case,  il  was  agreed;  thai  evidence  must  be  mil,  roriba 

*  For  a  breaking  and    entry,  |1ioDgh  both  noctDmal   and  violent,  will    not  be  esteeaiad  r,enon 
bnrglary,  unlet!  Ihs  party  intended  at  the  time  (o  romoiita  felony ;  2  Leacb.  C  L.  TIT.      froai  whom 

1  Evaa  tbongb   it   ii  poaiible   ihat  death  might  ansae,  there  being  no  origioal  feloniou 
intentioni  3  last.  «S;  1  Hale-  P.  C.  S6t. 
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(hay  wire  given,  o»  the  part  of  the  proMcutor,  to  ifaow  that  ibc  gwafc  wen  vac»toiH4 
takiiD,  an  |j,  order  to  throw  the  proof  upon  the  prisooerstbat  tk«  datj  was  immI-  bat  b«- 
for  bunrlnrv  '"8  iou»*'  i"  <>"  cases,  or  in  great  qnantilies  in  an  aaenlcrea  ptece,  wooU  bava 
wiib  inieui  I^B^u  aulHdeDt  for  that  purpose. 

la  iledl  wot  

holdin  1.01  V.  RELATIVE  TO  THE  LIAHILITY  OF  AIDEBS  TND  ABET- 
»o  ■■• 'Op  TORS. 

^^76^  I  ^^  several  persona  come  in  the  night  to  oonuait  a  burglarr,  and  tmm  «f  than 
'-  ■'    hreak  and  enters  the  rest  standing  to  walcb  at  a  diatance,  tbn  vill  be  bnifUrf 

in  oil,  and  they  will  be  all  deemed  princ^It;  1  Hale.  P.  C.  665. 

VI.  RELATIVE  TO  THE  INDICTMENT. 

(A)  Of  THB  POBM. 
(a)   Of  ike  partUvlar  vordt  necttiary  to  detcriht  Ike  ^mm. 
The  wonla  broke  and  entered,  burgUrioiuly  and  febmrnKlg,  Muat  be  iaserted 
in  the  indictment;   1  Hale.  P.  C.  560;  4  Co.  39.  40. 
Sea  Precedents,  Peterho.T's   index,  Crioi.  dir.  30. 

(b)  Statement  of  Ike  breaking ;  tee  ante,  744. 
The  indictment  must  stale  the  enuring:  to  have  taken  plaee  in  Ae  aight;   1 
Hale.  P.  C.  54». 

[d)  SltUemetU  oj  the  kovr  at  \Mch  (he offence  ABai  comt^Ud. 
Thaiiuliot  W*ddikgton'«  cahk.   Lent.  Ass.  1771.  2  East.   P.  C.  6I3. 

nasi  DiHit       This  indictment  for  burglary  alleged  the  fact  to  have  t>eeD  committod  in  Iha 
■lauiha      night,  but  without  expressing  about  what  hour  it  was  dooOi     GouM,  X  ht3A 
boar  ■bant  the  indictment  insufficient,  aud  directed  the  prisoner  to  be   found  guilty  of  a 
which  iha    limple  felony  only;  and  said,  that  according   to  the  old   doctrine   a  burglaiy 
elTaiirfl  wu  „^■^gf^^  i,g  committed  at  any  lime  between  sua  setting  and  sun  ri«ng;  but   ibat 
lad  *      *     '^^  ''"'^  "^"^  oatnblishcil  is,thBt  it  cannot  be  committed  during  the  crepusMiItMi,- 
that  ihorefore  it  is  neceasary  to  specify  the  hntr,  in  order  that  the  fact  may 
appear  upon  the  face  of  the  indictment  to  be  done  between  the  twUtight  of  tM 
Qvvoing  and  that  of  the  morning. 

(f)   Slatewtnt  of  Ike  place  where  eomtiutitd;  lee  anle. 
Tlw  indtrhneutmust  state  the  offence  to  have  been  committed  in  a  dweiimg- 
ii-MNi  tkrtf  Atr«  if  ii  he  staled  as  in  a  ho»ie  generally,  it  will  he  defective;   1 
lUlw^  r  C>Vi<K     Where  a  church  is  broken  into,  it  seeras  proper  to  deaorib* 
«  «K  th«  vbttrv-bvif  the  pariah  to  which  it  halonga,   1  Hale.  P.  C.  666.     And 
wbvfv  aw  MM>b<M»e  or  stablinig  adjoining  the  mansion  ia  broken  open  it  must 
UlM^irMMrallyaa  part  of  the  dwelling-house;   1  Leach.  C.L.  144,'S£«at. 
|\  i*.  ^Md.     'I'W  loiwl  aitaation  must  also  correspond  with  the  real  fact. 
'  tfiS  1  U)  StatMHMl <tf  Ae  t*mtnkif;  vide  div.  Place  in irhicb  the  Ofience  may  be 
^  conunitled,  ante,  p.  746. 

I.  Ras  ▼.  White.  Feb.  Sess.  IT83.  Old  Bailey.  1  Leach.  C.  L.  S6S;  S.  C. 
S  East.  P.  C.  613.  S.  P.  Woodwud's  cask.  Old  Bailey.  IT85.  1  Leach. 
C.  L.  ^53,  n. 

Thia  indictment  laid  the  burglary  to  hare  been  committed  in  the  dwaUtng- 
Aa  Indln  house  of  J.  S. ;  and  it  appearing  that  it  was  not  the  bouae  of  J.  S.  tbe  judges 
Msai  IW  held  the  indictment  could  not  be  supported,  it  being  eaaentisl  to  alate  in  the 
kurtltiry  (a^^jjctiQ^Qlthe  name  of  the  person  m  whose  house  the  cfieDcea  were  committed. 
•  iw.*Aiif  2  Hg^  ^  Jekks.  June  Sees.  17:16.  Old  Eailey.  2  Leach.  C.  L.  774;  S.  C. 
*'*•*'  SEaat.  P.  C.'514. 

(V  ilMlInf  -^D  indictment  for  hurglariouely  breaking  and  entering  tbe  dwelling-house 
iw>th>inu>t  of  A.  with  intent  to  steal  the  goods  of  B.,  no  person  of  that  name  having  any 
•>Hfitniiiily  goods  in  the  house,  it  being  in  fact  a  mistake  in  the  name.  It  was  held  bad 
'**'*  lb"  by  the  judges,  because  an  accurate  description  was  naceasary  lo  show  to  whom 
""**"  "'      the  property  belonged. 

(g)    Stateviftilnf  the  inlentionio  commit  a  felony. 
The  indictment  cannot  be  sustained  unless  there  be  an  averment  of  a  felo- 
nious intention,  or  the  actual  commission  of  a  substantive  felony;   I  Hale.  P, 
■  A«  well  u  tbe  day  and  jear: 
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C.  559;  S  Leach.  C.  L.  1717.  And  the  intent  muat  be  correctly  stated;  for 
ir  it  be  charged  that  the  defendant  intended  to  commit  one  speciei  of  felonjr, 
and  it  is  proved  that  he  designed  another,  the  indictment  wil)  not  be  sustaina- 
ble; 1  Htde.  P.  C.  561;  but  if  a  felony  has  been  actually  committed,  an 
Bverment  of  the  intent  only  will  not  bo  vicious;  1  Hnle.  P.  C.  560;  in  gene- 
ral, where  any  doubt  e.^isls  aa  to  what  specific  felony  wns  designed,  the  inten- 
(ion  should  be  laid  diAerently  in  distinct  counts,  in  order  to  correspond  with 
Um  evidnce;  3  East.  P.  C.  515. 

{B)   Op  thr  different  offemces  wiitcu  mat  be  laid  in  thb  siue 


l^e  same  indictment  may  charge  a  burglarious  entry  with  intent  to  steal 
— an  actual  stealing — and  a  capital  felony  within  6  &  6  £dw.  6.  c.  9.  for  steal- 
ing in  a  dwelling-house  to  the  value  of  40f.  the  owner,  or  some  of  his  family, 
being  iherem  waking  or  sleeping;  Hale.  P.  C.  560.  So  that  the  defendant 
may  be  coniicled  of  burglary  with  actual  stealing — of  bui^lary  with  intent  to 
steal — of  coital  felony  under  the  statute,  or—of  a  simple  larceny,  according  L  '"  1 
to  the  evidence.  Such  an  indictment  does  not  need  a  conclusion  contrary  to 
the  statute,  as  the  three  capital  cfiences  are  not  created,  but  only  deprived  of 
clergy,  by  legislative  provision.  When  the  indictment  states  a  burglarious 
«otry,  and  an  actual  felony  afterwards,  it  contains  two  charges  which  may  be 
Mvered  by  the  verdict — the  burglary  and  the  felony;  and  if  the  former  should 
B«t  be  proved, the  defendaat  may  still  be  found  guilty  of  the  latter. 

VII.  RELATIVE  TO  THE  PLEAS. 

See  ante,  rol.  ii.  Anterfois  acquit,  plea  of,  T3T. 


fel 


VHI.  RELATIVE  TO  THE  EVIDENCE.  S5kM."t 

(A)   WaBRI   TWO   OFFENCES  ARE   CHAHflED   IN   THE  SAMR   INDICTMENT.        forbDrvIa 

Rsx  T.  Vamdergo.'hb  and  another.  Jan.  Sess.  1796.  Old  Bailey.  3  Leach,  r;  and 
C.  L.  708;  S.  C.  1  East.  P.  C.  619.  stealing 

Upon  an  indictment  for  burglary  and  stealing  goods,  the  prosecutor  failed  8?j^*>*"* 
to  prove  any  noelurnat  breaking,  or  any  larceny  subsequent  to  the  time  when  "  l^f  ,1^ 
the  prisoners  entered  the  house,  which  must  have  been  af)er  three  o'clock  in  ^nrglirr, 
the  afternoon  of  the  day  on  which  the  oRence  was  cbarged  to  have  been  com-  tlie  prauca 
luitted;  it  was  proposed  tosive  evidence  of  a  larceny  by  the  prisoners  of  some  tor  cannoi 
of  the  articles  mentioned  in  the  indictment,  though  committed  before  three  !«  permit 
o'clock  on  the  day  on  which  they  were  charged  to  have  entered  the  house;      .'?,'""* 
bat  the  Court  refused  to  receive  the  evidence,  observing,  that  the  charge  con-  ^^^^  j„ 
tained  in  the  indictment  of  burglariously  breaking  and  entering  the  houue,  and  dictmeot 
•tealing  the  goods,  might,  unquestionably,  be  modified,  by  showing  that  the  iLai  s  Isr 
prisoners  stole  the  goods  without  breaking  open  the  house ;  but  that  the  charge  esny  wis 

Soposed  to  be  introduced  went  to  connect  the  prisoners  with  an  antecedent  oomniiKsa 
looy,  coratnitted  before  three  o'clock  on  the  day  mentioned,  at  which  time  it  'mMBdent 
was  clear  that  they  had  not  entered  the  houae;  that  the  transactions -were  dis-  f„  f\,^  x\g,^ 
tiacl,  and  that  it  might  as  well  be  proposed  to  prove  any  felony  which  those  at  which 
prisoaera  might  bare  committed  in  that  house  seven  years  before.  tha  '"■'•'* 

(B)   Of  the  breaking.  ['hi" 

It  is  esaenttal  to  prove  an  ae/ua/  or  conatrucltre  breaking;  see  ante,  p.  737;  Z'  " 
and  Fost.  107;  1  And.  114;  1  Hale.  P.  C.  551;  3  Inst.  64;  1  Hawk.  P.  3jed 
C.  c.  38. 

(C)  Of  the  E.NTur. 
To  sustain  an  indictment  for  burglnry,  the  proseutor  must  prove  an  entry; 
see  anle,  743. 

(D)  Of  the  time  at  ivhich  the  offrnce  was  committed. 

Proof  that  the  breaking  and  entry  were  made  in  the  night  is  indispensible. 

But  it  is  not  necessary  that  the  evidence  should  correspond  with  the  allegatioD 

in  the  indictment,  either  as  to  the  day  o:  hour;  since  n  will  suffice,  to  prove  the 

offence  to  have  been  committed  during  the  night;  2  Hale.  P.  C.  179. 

(£}  Of  tub  rLACB  where  committed. 
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[  7G6  I  In  order  to  maintain  thii  indiclmenl,  the  prosecutor  iniiit  prorc  tbat  tha  d*- 
fendant  broke  and  entered  Ihe  dwtlHng'hoiat  of  the  pervoa  who  ia  described  ia 
the  indictment  to  be  the  owner;  3  Inst.  64;  and  that  it  was  a  place  wherein 
burghry  may  be  committed;  see  cntc,  p.  145;  end  if,  at  the  lime  the  burgltrr 
was  committed,  he  and  hia  familr  were  abHenI,  his  iutentiou  to  return  muri  b« 
proved;  aee  1  East.  P.  C.  499;  and  anlt,  p.  145. 

(F)    Op  THK  OWflBRSHir. 

On  an  indictment  for  burglary,  proof  of  the  oten^raAtp  «imI  tUvoHon  of  tia 
dwell ing>4iouBe  ia  in  all  cases  requisite.  As  to  who  are  to  be  deemetl  ownarii, 
Boe  onit,  p.  745.  et  itq, 

(G)  Of  the  intention. 
The  averment  in  the  mdiclmeiit  of  the  prisoner's  ioteDlion  to  commil  a  fet- 
ony,  must  be  proved  as  laid;  aee  1  Hawk.  P.  C.c.  38.  s.  38;  3  East.  P.  C. 
613;  1  Hale.  P.  C.  661;  2  Leach.  C.L.  840;  2  East    P.  C.   6lO;2Eait. 
P.  C.  514.     The  heat  evidence  of  such  intent  is  proving  that  tha  defeiidant    ' 
actoalljr  committed  Ihe  felony  alle^d  to  have  been  designed  by  him;  Kel.  30; 
If  in  ■□  io  or  any  other  fact  from  which  the  intent  may  be  inferred,  is  admisMble,  sck 
dictmeot      „^   760. 
for  bargia  . 

2;i  ft' "  IX.  RELATIVE  TO  THE  ACQUITTAL. 

b«  laid  to  Be>  V-  Comer.  1744.  K.  B.   1  Leach.  C.  L.  S6. 

coniiitaie  This  iadictment  chafed  the  prisoner  vrith  havinj;,  on  a  certain  day,  at  aboot 
the  bnrgU  o^e  o'clock  in  the  night,  burguhtriously  broken  and  entered,  end  atolen  certain 
.  ^V^""*  goods  and  chattels  <A  the  value  of  1501.  And  the  jury  found  as  follows;  not 
lion 'to  com  8"'"''  "^  *-^^  burghry,  bat  guilty  of  felony  in  stealing  goods  to  Ihe  value  of 
mil  t  falo  l^'-  from  the  dwelling-house.  On  this  verdict,  ihe  question  was,  whether 
n;,  BD  Be  the  prisoner,  by  virtue  of  this  finding,  was  not  entitled  to  the  benefit  of  clergy;, 
qoiiul  of  which  Doint  being  reserved,  tbe  judges  were  of  opinion  that  he  was  entiiled 
th«  hDrgla  to  the  benefit  of  the  statute;  for  if  in  an  indictmenl  for  hu'glary,  the  actual  fe- 
i''t^h  ^°^y  '^  '^'^  '"  (^'^'latitiile  the  burglary,  and  not  the  intention  to  commit  a  lelony, 
cturieof  '"  acquilal  of  the  burglary  by  aecessary  consequence  includes  in  it  a  charge 
Medltng  in  of  Blealiog  in  the  dweUiog-^uae  to  (he  amount  of  40*.,  but  not  of  tbe  aimpla. 
the  dwell  larcen/, 
iiw  booN,*  , 

r  TBS  3  X.  JIELATIVE  TO  THE  VERDICT. 

Up«n  an  »  ^^  y_  WiTMAL  AND  iNOTHER  Aas.  1772.  K.  B.  1  Leach.  0.  L  88;  S.  C.  ? 
t'^,,  Es«.P.C.615. 

ry,  ih«  pri  This  indictment  charged  the  prisoner  with  having  burglariously  broken  and" 
winir  m»j  entered  the  dwelling-house  of  £.  F. ,  and  with  having  atoleo  certain  prapeHjr 
be  acquit  therein.  The  evidence  did  not  prove  the  house-breaking,  hut  supported  Ihe 
tad  of  tha  iheft.  The  jury  accordingly  found  the  prisoner  guilty  of  stealing  the  good*, 
aod^fo'^d  ""''  "**'  ?"'''^  °^  ""^  house-breaking;  when  it  was  objected  that  the  prisoner 
cDJtiT  of  ^^  entitled  Io  his  benefit  of  clergy,  because  the  jury  had  acquited  bim  of  the 
Blealing  ia  burglary;  and  there  was  no  seperate  count  in  the  indictmenl,  on  13  Anne.  c. 
tlM  dwell  7.  for  the  stealing  to  the  amount  of  40^.^  On  a  case  reserved,  Ihe  judges  vrere 
ing  houa  of  opinion  Ihal  the  prisoners  were  ousted  of  their  clergy,  for  that  the  indictroeat 
ta  Ina  a  contained  every  charge  that  was  necessary  in  an  indictment  upon  thal.slatute. 
40i.  aadai  *  ^°*  '  P*'ty  indicted  for  barglarj,  and  ■tealisf;  the  goodi  of  a  partienlar  perMn,  ni 
the  12  Ann  aeqaittad,  inaj  afterwtrdi  he  indicted  for  tlie  nme  baraUry  aod  alealiDg  Ibe  f  oodi  of  a 
a    T  differant  perwa;  Vandercomb  and  aoothai-a  cRaa,  2  Leach.  C.L.  716,-  S.  C.  2.  EaaL  P.  C 

BI9.  abridged  anfe  T64. 

t  In  tfaia  cn*e  Ihe  proper  waj  Io  take  the  verdict  ii,  "Dot  guilty  of  Ihe  breaking  aad 
entering  the  dwelling-bnnie  in  the  night,  bnl  gnill;  at  ■tcBling.  &c.  (ihe  irticlcB  in  qiin- 
lion)  from  the  dwelling-honse;"  2  Eaai.  P.  C.  eiS;S.  C.  1  Leach- C.  L.  88;  Iboiighil 
■eemi  thai  an  eotrj',  "not  gaillf  at  the  burglary,  bnt  go'rlty  ef  BteaJing  above  iha  viloeof 
iOi.  in  the  dwellinj-hoaaea"  ia  aofficieitt  to  warrant  acjntence  of  death  being  pjaicd  aa 
Ibe  convicl;  2Eail.  P.£.  SIS.  It  hsa  heen  holden,  Ibal  where  aaieial  aie  joioed  in  Ih« 
■ame  iodictmant  for  barglary  and  felony,   they   cannot  on  the   aama   evidence  ha  rono 

Kilty  in  dilferenl  degreea,    aince  that   circn  mats  nee  would  ahow  Ibal  they  oncht  aaver  la 
va  been  joined  in  Sia  lanie  preceedinga;  2  Haif .  St.  Tr.  G26;    1  Bid.  171-  -Bnl  ia  Ret 
T.  Sutlerwortb,  1  R.  k  R.  C.  C.  9!4:  apon  an  indielment  for  burglary  and  lareaay  apiai^ 
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BURGLARY.     Pumihm*>d.  ^^ 

XI.  RELATIVE  TO  THE  PUNISHMENT.  Wh.r«  tb. 

Rbx  t.  GiDsBT.  Lent  Aas.  1818.  Cited  1  Burn.  Just.  401.  KlTbMo.o 

JoMpb  Wilmore  waa  indicted  at  Northnmpton  lent  AssizeB,  1818,  before      .j^^j  ^j. 
Garrow,  B.  for  a  burglar)'  in  tha  dwelling-house  nf  Chtirles  Hill,  an<l  burgla-  ths  cipiial 
fiouel}r  Bteatiog  his  goiHia;  Joseph   Gadsby  for   feloniously  and   Imrgiariously  charge,  the 
receiving  the  same.     Upon  Iha  trial,  the  prisoner  >¥ilmore  was  acquited  ofscceMary' 
the  burglary-,  but  found  guilty  of  stealing  the  gootis;  and  Gadaby  y//r.a  found  msj  becim 
guilty  of  felonioualy  receiving.     Mr.  Denman  objected,  that  WJImire  having  ^J!.i,i°ii 
been  acquited  of  the  burglary,  Gadsby  could  not  be  convicted.     Upon  refer-  ,he  goodi, 
encB  to  the  judges,  they  held  the  conviction  righl^  and  the  prisoner  has  been  and  irani 
transported  for  14  years.  ported  for 

Bf  10  Geo,  3.  c.  48.  it  is  enacted,  that  every  person  who  shall  buy  or  re-  V*  y**"- 
ceive  any  stolen  jewel  or  jewels,  or  an  stolen  gold  or  silver  plate,- watch  o'' pgl,^'^ 
watches,  Icaowing  the  same  to  have  been  stolen,  shall  in  ull  cases  where  such  ^aiyi„_ 
jewel  or  jewels,  or  gold  or  silver  plate,  shall  have  been  feloniously  stolen,  aC-  ,ach  gooila 
«ompanied  with  a  burglary  actually  committed  in  the  stealing  the  same,  be  knowing 
triable  as  well  befare  conviction  of  the  principal  felon,  whether  he  be  in  or  out  'hBm  to 
of  custody,  Hsaf^er  his  conviction.     And  if  such  person  so  buying  or  receiving  ""r'lct*"-,' 
such  jewel  or  jewels,  or  gold  or  silver  plate,  shall  be  coiivicied  thereof,  ho   ,^,      '■' 
shall  be  adjudged  guilty  of  felony,  and  transported  (or  14  years.  .l    ,;„. 

By  S3  Geo.  3.  c.  88.  it  is  enacted,  that  if  any  person  or  persons  shall  be  t),e  bnrgla 
apprehended,  having  upun  him,  her,  or  them,  any  picklock,  key,  crow,  jack,  r;  vrai  cnni 
bit,  or  other  implement,  with  an  intent  feloniously  to  break  and  eater  into  any  milled,  will 
dwelling-house,  ware-house,  coach-hftusc,  stable,  or  out-housc;  orshatl  have  *•"  '""' 
upon  him,  her,  or  them,  any  pistol,  haoger,  cuUbsb,  bludgeon,  or  other  olTcn-  fj"^  '   J" 
«ive  weapon,  with  intent  feloniously  to  assualt  any  person  or  pcraonsi  or  shall  a„j  ,g„ 
he  found  in  or  upon  any  dwelling-house,  warehouse,  coach-house,  stable,  or  perion  cur 
out-house,  or  in  any  inclosed  yard  or  garden,  or  area  belonginQ  to  any  house,  rjfng  impls 
with  intent  to  steal  any  goods  or  chattels,  every  such  person  shall  be  deemed  "iBnts  for 
arogue  and  vagabond  within  the  17  Geo.  2  c.  5.  P""?  ^'tr 

2.  Rexv.  Shown.  M.  T.  1798.  K.  B.  8  T.  R.  2G,  boV«m«d 

In  acase  upon  this  statute  23  Geo.  3..  a  warrant  of  commitment  was  hold-  erogasand 
en  detective,  because  it  did  not  state  that  the  defendant  was  apprehended  with  Tafibond. 
the  implements  of  house-breaking  upon  him  at  the  time  of  such  apprehension.  Bat  the  war 
But  Lord  Kenyon,  C.  J.  said  that  he  yielded  with  great  reluctance  to  the  ob-  ™."'  °^ "" 

■ ■   ~  fanca  miut 

XIX.  RELATIVE  TO  THE  REWARD  GIVEN  TO  PERSONS    eute  that 
APPREHENDING,   kc.  iii«  imple 

By  SAnae.  c.  SI.  s.  I.  40i,  were  given  to  the  party  apprehending  a  borg- "i «"<«"•[• 
lar,  and  prosecuting  him  to  conviction.  And  in  addition,  the  10  W.3-  e.  23.  '^■J^  ^^  fiJ"^ 
gave  hira  a  certificate,  or  Tyburn  ticket,  exempting  him  from  all  parochial  of-  ^^„  gf  hii 
ficesi  ted  vide  58  Geo.  3.   c.  70.  s.  2;  C.   C.   C.    10.  apprehen 

iSUrCal.     See  tits.   Coroner;   Dead  Bodies;   Exeetitor  and  •Sdmmialrator,     lioa- 
(A)  Of  the  rF.Rso.va  entitled  to  christian  burial,  p.  768. 

(B) FLACB   OF   IMTERMENT,  p.  769. 

(C)  HOOE    OF    BURIIL. 

(a)  Of  being  buried  in  woolen,  p.  769.     (b)  iron  coffins,  p.  769. 

(D)  Of  the  BoaiAL  of  deao  bodies  cast  ashore  from  the  sea,  p.  770. 

(E)  Dt;TY  of  the  minister,  p.  77S. 

(F) FEES  FOR    BURIAL,   p.   773. 

(G)    REMOVAL    or    A    CORPSE  ONCE    BURIED,  p.  776. 

two,  it  wai  holdsB  Ibat  one  might   be    fonod  gnilly    of  tbe  burglary  add  larcauy,  aod  the 
other  of  the  Inrceny  only. 

t  Bj  the  ISEIb.  c.  T.  and  3  W.  c.  9.  banaflt  of  cle^f  [>  tnliaa  tway  in  ciiea  of  bar- 
glary,  both  fram  the  principal  aod  ths  acceeeer;  be/are;  bnl  in  ell  ceine  o(  bnrgjary  ae- 
Miaariei  after  the  fuel  ere  entitled  to  thair  nitrgj;  2  Elale.  P.  C.  864;  2  Kawk.  P  C.  e. 
S8.  a.  lOS.  lOS.  By  the  B  Ann.  e.  81.  a.  B.  any  panoo  wbn  ahill  recsivs,  hnrboar.  or 
oondMl  any  barglan,  knowing  them  to  be  w,  ahall  be  takan  and  received  u  Hoceiaary  to 
the  aaid  faluDj. 
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us  mjmAU—f mom  tiitiliedla. 

Jl   '68   1  (A)  Or  THE  7BIU0NIE!(TITLED  TOCHRISTI&XSrRUL, 

tIm  inlet  By  the  4  Geo.  4.  c.  62.,  afler  reciting  ihe  eapodicncy  of  araendiDg  the  kvi 
■nant  of  retating  to  the  interment  of  the  remsuiB  of  portoni,  agaiiut  whom  a  finding  of 
^oani  ftlo  f'^°  ''*  **  *''*"  l"**'^  ^'^'^^  '""'>  ''  '*  enacted,  Ist,  That  from  the  passing  of  Iba 
de  ir,  to  be  ^^*>  "''  coroDCr,  or  other  officer  having  authority  to  hold  inquests,  ehall  issna 

frWite  in    Biiy  warrant  or  other  process  directing  the  tnlainient  of  the  remains  of  par- 
Diial  sons  agaiant  whom  a  finding  of/eh  de  k  shall  be  bad,  in  nny  public  higbway; 

*^"?*'  hut  shall  give  directions  for  the  private  interment  of  Buch  remains,  without 
J'jIJ^g^*^ -any  slake  Iveing  driven  through  the  body  of  such  person,  in  the  churchyard  or 
the  fiuding  "'l'^'  burial  ground  of  the  pariiih  or  pluce  in  which  such  remains  might  by  the 
ortha  inqnilawa  or  custom  of  England  be  interred,  if  the  verdict  of  Jelode  u  had  not 
■iiion,  snil  been  found;  such  interment  to  be  made  wilhin  ^4  hours  from  the  finding  of 
baiwean  the  inquisition,  and  to  take  place  between  nine  and  twelve  at  night 
tba  hoenor  gd,  Provided  noverthelesa,  that  nothing  herein  conlarned  shall  aulhoriHlbe 
twelia"!!  performing  of  any  of  the  riles  of  Christian  burial  on  the  interment  of  nich 
night,  bat  remains;  nor  be  taken  to  altar  (he  laws  or  usages  relating  to  the  burial  oTiUck 
BO  ritu  or  persona,  except  so  far  as  relatfs  to  the  interment  of  such  remains  in  sach 
ehriMian      churchyard  or  burial  ground,  at  such  time  and  manner  aforesaid. 

•»''•''»''■        -  (B)    Or    THE    P[.*CE    OF    l.fTBBMEWT.t 

perfomed-  p^,j,jj  ^   JotinsA.-..  M.  T.  1755   C.  P.  2  Wila.  28. 

A  cDMflm        Action  on  the  caae  against  the  person  of  the  parish,  setting  ontthatthen 
ta  barv  rs   ^^^  been  a  custom  in  the  parish,  time  out  of  mind,  that  every  parishioner  had 
laliou  u         'In  IT4S,  a  remirliBble  caae  occiitr«d  at  Carlisle,  where  soma  of  tba  pritonan  mbcmb- 
near  ai  poa  ed  in  Iba  rebellioD  died  inbiHiDent   lo    their  attainder  and  before  eiecntion;  the  •]ueilion 
aible  in         wa),  whether  they  abould  l>e  ndmiited  to  cbrislian  bnriaH     And    the  Lord    Biihop  of  iba 
tbair  aneaa   diaceae  reqaeatcd  the  upinion  or  a  learned  gentleman,  ivbo    made    the  rollaning  reoiark) 
ton,  H  bad.  Tor  hia  lordship's  eonaideralion:  It  ia  certain,  that  after  eiecntion  (be  bottiet,  being  at  the 
kinf 'a  diiposal,  ara  for  the  public  example,  and  for   the    greeter  terror  nnto  otiiera,  niiai 
admitted  to  christian  harial;and  this  saems  to  Iutb  bean   iha  law  of  the    nboTeh  of  Eng- 
land from  two  ancient  canons;  by  the  rarmer  of  nhich    it  ia    otdnioad  oi  follawa.     Cas- 
carning  ihase  who  by  any  fault  inSict  death  npon  tbamaelvaa,  lei  ihete  be  no  eoininimer* 
Biton  of  them  in  the  oblation,  ai  lihewisa  for  them  who  are  paniahed  for  their  crimn,  nar 
ahall   their    cnrpaes   ba    cdrried  nalo  the  graie  with  psalms.     By  the  latter, — if  say  ihall 
(olDntarily  kill  himsair  by  arm*,  or  by  in;  insiigalion    of    the   devil,    it  if  not  permitted 
that  for  each  a  peraan  any  maases  be  sung,  nor  ahall    hia  body  be  put  inln  tb«  cronnd  with 
■ay  singing  of  a  pMlm.  nor  shall  be  be  bo  tied  in  para  aa pal cber.     Tfaeunie  ijullbadaaa 
to  him.  nbo,  for  hia  goiit,  ends  bii  life  by  tormenta,  aa  a  thief,  nrnrderer,  and  batiayat  of 
hie  lord;    Canontt    (aae  13  &  14   Car.  2.  c.  4.  a.  1.  2,)   tdUi  tub    Edgaro  regi  tVilk. 
Cotieil.    1  p.  82B.  2S2;  Johns.  A.  D.  740.  No.  96,  and  A.  D.  963,  No.  2i;  1  Bura.  Ecc. 
Law.  2G1.      The  partiea  were  aftetwardi  admitted  to  cbritltan  barial. 

Bnl  befert  eiecnlioo  the  case  seems  to  be  difTeienl.  Mr.  Hawkina,  3  P.  C.  W-  Mya, 
that  jndgmonl  in  high  IreasDD  ia,  thai  tha^nlprit  shall  be  earried  back  to  iha  pisee  frem 
whence  he  came,  and  frnni  Ihetice  be  drawn  to  tba  place  of  execntioD,  and  there  ba 
haogad  by  the  neck  and  cat  down  alive,  and  that  his  en l rails  he  taken  out  and  barot  befoia 
bis  face,  and  his  head  cot  off,  and  hia  bod;  divided  into  fonr  qnartera.  and  diaposed  cf  it 
the  king'*  pleasnre,  And'Lord  Coke  saja,  allhongh  judgment  be  givea  against  a  man  in 
caae  of  high  treason  or  felony,  yet  his  body  is  not  forfeited  to  the  king,  hot  ontil  eiecn- 
tioa  it  reinaina  his  own,  and  therefore  before  eiecnlino,  if  be  be  slain  wilhonl  aatborily  of 
Uvt',  hia  wife  ahall  have  an  appeal,  for  notwillistinding  tha  attainder  he  remained  her  hia- 
band;  8  Inat.  215.  By  the  rubric  conSrmed  by  13  &  11  Car.  1.  c.  4.  s.  I  and  2.  ilia  nliice 
of  barial  is  notio  be  used  for  any  one  who  die  unhnplized.  In  Kemp  v.  Wake»,  Aichta 
Dec.  11,  1809,  (or.  Sir  JohnNicboIl,  cited  1  Burn.  E.  L.  26S.  the  baptism  of  a  ehild  by 
a  diaaentiof  miniater  waa  holdeo  a  anfficient  baptiam  lo  entitle  the  child  lo  christian  bntlil 
by  a  miniilarof  (hecbnrch  of  England.  By  the  8  Jae.  1.  c.  6.  if  any  popish  Kiasant, 
■nan  or  woman,  not  being  arcommnmniBata,  ahall  be  bariad  in  any  place,  o;b«t  than  ia 
the  chrirch  or  chnrch-yard,  o.  not  according  to  ihe  ecclesiaBtiesI  Iswa  of  thia  realm,  the 
eieeutora  or  adminiilralora  of  auch  peraon  baried  knowing  the  aame,  or  ihe  party  that 
censed  him  (o  be  so  buried,  shall  forfeit  20(.;  nne  ihiid  to  the  king,  one  third  to  him  thai 
aball  ane  in  any  of  tha  king's  court  of  record,  and  one  third  to  the  poor  of  ibe  parah 
where  aaeh  person  died.  . 

t  Every  peraan  ia  aniillad  lo  be  bnried  in  the  chorch-yard  of  iha  pariah  where  be  dies, 
wilbont  paying  any  thing  for  tha  breaking  of  the  aoil;  Degga.  P.  1.  c.  12.  Thoogh  ordi- 
lavily  it  seems,  a  person  cannot  be  bntied  in  the  chnrch-Tard  of  another  palish  than  dial 
wherein  he  died,  at  leaal  wiihoat  the  consent  of  tha  pariahionera  or  sbqrchwnrdena,  wheat 
parochial  right  of  bnrial  would  be  invaded,  and   perhapa,  also,  the  ai  '  '      "' 

nmbenl  whoao  toU  i*  broken.      Thna  in  the  c—  -"■  "•-  -'■ — *■ — 
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BURIAL.— Place  of  Inltrmrtd.  M9 

«  right  to  bur7  his  dead  relationa  id  the  church-yard,  ba  near  to  their  ancm- 
tora  u  ponible;  and  'that  the  dereadaot  refuaedl  to  permit  ihe  ptainlifT  to  bury 
Rrabtionas  near  as  pouibleto  his  ancestor.  After  a  verdict,  tbi»wa*  bold^ 
to  be  a  bad  custom. 

(C)  Of  the  mods  op  burial. 

(a)  Of  being  burUd  in  icoollcn. 

Formerly,  for  the  encouragement  of  the  noollen  manuracture,  a  compdaorr 

use  of  woollen  shronds  for  the  dead  was  thought  e.tpedieDl,  and  was  enforcecl 

by  the  scatutes  SO  Car.  2.  c,  3.  aod  32  Car.  3.  c.  1 .     But  now,  by  the  &i  Geo. 

S.  c.  108.  these  acta  are  repealed. 

(6)  Of  beittf;  buried  i»  iron  eo^ns. 
»ix  V.  CoLiBiDOE.  T.T.  1819.  K.  B.2  K.&  A.BCW;  S.  C.  1  Chit.  Rep,  S88.  The  mod. 
A  rule  Rui  had  been  obtained  for  a  mandataiu  to  the  rector,  officiating  cu-?*^*""""* 
rale,  churchwardens,  and  aeztoD,  of  the  pariah  of  n.,to  compel  tliom  to  inter  J"*' ™' 
(he  body  of  a  pariahioner  in  a  wooden  coffin,  which,  it  appeared,  was  a  new  fo,  [(,,  ^ 
and  unuauat  mode,  the  general  custom  being  to  bury  in  wooden  co(Ens.     It  deiitaticil 
was  urged  in  this  cause,  that  it  ivaa  clear,  from  a  statement  of  the  numberi  conn,  ih« 
BOBually  buried,  that  the  church-yard  tvou]d,were  such  new  mode  recognised,  r""",''^^' 
in  a  short  time  be  filled,  which,  the  Court  said,  was  a  cogent  reason  why  they  "'  "''■'•" 
•hould  discharge  the  rule,  even  if  there  did  not  exist  an  insuperable  objection  mandli  ' 
to  the  tenability  of  the  application;  viz.  that  aucii  a  question  was  a  matter  of  mut  for 
purely  ecclesiastical  cognizance;  and  they  observed,  it  was  well  known,  that  il>e  borial 
in  Buch  cases  the  temporal   Courts  would  not   interfere;  and   upon   the   latter    [  ^^0'] 
point  they  made  the  following  remarks;  It  may  be  admitted,  that  the  right  off^a  bodj 
•epultare  is  a  common  law  right,  but  ihe  mode  of  burial  is  a  subject  of  eccle-  '".^  ^C'"^ 
aiaMjcal  cognizance  alone.     If  a  clergyman  should  abaoiniely  refuse  to  bury  y,rd'iii  aa 
the  body  of  a  dead  person  brought  for  interment,  in  the  usual  way,  we  are  by  nnataal 
no  means  prepared  to  say  that  this  court  would  not  grant  a  mmidamtu  to  com-  way,  tor       , 
pel  him  to  inter  the  body;  but  in   so   doing  we   should  be  acting  in  aid  of  the  'attaoce,  is 
Ecclesiastic al  Court.     Here,  however,  there  bos  been  no  ahsolute  refusal  to  ■"  '""*  "^ 
bury,  but  only  to  bury  in  a   particular  mode.      Let  the   rule   be   therefore  dia-  " 
charged  with  costs.     See  WilJes.  536;  5T.R.364;  I  EurnVEccl.  Law,  tit. 
Burial,  edited  by  Mr.  Tyrwhiit;  1  SaJk.  334-  Palm.  51 ;  8  Med.  28;  2  T.  R. 
484;  6  Taunt.  381. 

(D)  Of  the  BClBtAL  OF   t>T,KD   BODtEU   CAST  ASHORE  FDOH  THE   SEA. 

By  statute  48  Geo.  3,  c.  75.  after  reciting,  that  whereas  no  provision  hath  whera 
been  made  by  law  for  providing  suitable  interment  in  church-yards,  or  pare-  dcid  bo 
cfaial  burying  grounds,  for  dead  human  bodies  cast  on  shore  from  the  sen,  by  diet  Hhall 
wreck  or  otherwise,  in   England,  and  that  it  was  expedient  that  provision  ■>"  •="'  "" 
should  be  made  for  the  decent  interment  of  such  bodies,  it  lb  enocted,  that  the  'j'"'": 
churchwardens  and  overseers  of  the  poor  for  the  time  being,  of  the  respective  j^^^  ^^^^ 
parishes  throughout  England,  in   which  any  dead  human  bedy  shall   ba  found  of  ||,e  p^ 
east  on  shore  from  the  sea,  by  wreck  or  oiherwise,  shall,  and  they  are  hereby  rieh  wliera 
required,  upon  notice  to  them  given,  that  any  such  body  is  cast  on  shore  by  ')>«  >iad; 
the  sea,  and  is  lying  within  (he  bounds  of  Ihe  parish  for  which  Ihey  ^hall  be'li^^"  l*" 
churchwardens  or  overseers  of  the  poor,  to  cause  the  same  to  be  forthwith  re-  |a'™„^''|,, 
moved  to  some  convenient  place,  and  with  bU  convenient  speed  to  cause  such  ^^q,,  ,„  |^ 
body  or  hodies  to  be  decenlly  interred  in  Ihe  church-yard  or  hurinl-g  round  of  interred  in 
mich  parish,  so  that  the  expences  attending  on  such  burial  do  not  exceed  the  a  deeenc 
sum  which  at  that  time  is  allowed,  in  such  parish,  for  the  burial  of  any  person  'nanner,  m 

the  Hill.  1740,  cltedl  Bam.  E.  L.  2S8.  it  ti  aaid.'lh.ii  npon  ■  proceaa  a|ain>t  them  Fir  laf-  ''^^  "f 
fermg  ilrangen  to  be  baried  in  their  ohurch-Tard.  and  there  appearing  and  conreaajnf  ('■<>  fuch  parish- 
charge,  they  were  idniDnished  bj  the  eccleiinalical  judga  not  lo  ■nlTer  the  anms  for  ibe  fu- 
tnrs.  But  wbeia  a  parlihioaer  diet  on  his  jonrney,  or  otherwise  oat  of  the  parish,  il  ia 
■aid  (he  rale  might  bo  dilTerent,  u  it  seems  to  be,  nhere  there  i*  s  family  vaalt  or  burying- 
plaee  in  the  irnaieli,  or  chancs!,  or  aisle;  1  Hagg.  IT.  No  persnn  can  be  buried  in  the 
cfaarch,  or  in  any  part  of  it,  witboat  (he  eonaent  of  the  incamlienl;  and  thii  iirivilega  ia 
csoSned  to  the  personoalj,  eiclaaiva  of  tho  bishop;  Cro.  Jac.  1:67;  Giba.  45S;  Wall.  «. 
S9.  p.  BB7. 

t  LordSteweUafterwatds  diiBCled  that   anch   coflina  ahould  ha  reneived  in  the  parish, 
iec«i*iag  an  itureaaad  rata  for  the  laager  aecnpalaa  af 'th*  (ronnd;  3  Hogg.  BBS. 
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or  pertwM  bnried  at  the  e^peife  at  sack  pwiA;  pfovidcd,  that  in  case  may 
aacb  bodj  shall   be  caal  fin  Aon  from  rbe  sea  m  mnT  ciU*-part)cUat  pUce^ 
vbere  there  is  do  churchwarden  or  cbatchwanleiis,  orencer  or  aveneera,  at 
the  poor,  then,  and,  in  e*eiy  such  case,  the  comtsble  or  headboroiigh  of  neb 
place  shall,  on  ootice  being  given  to  him  that  mch  bodj  is  h  ing  in  such  extra- 
parochial  ^ace,  forthwith  cause  such  bodj  to  be  macmd  to  sotne  coa*emeBt 
Aid  Ikw  mi  place,  and  with   all  convenient  »peed  cause  the  bame  to  be  bari«d  in  soch  and 
"^"^'^  the  like  manner  as  the  churchwardens  and  overseers  within  England  are  her^- 
Mwlbi  uTtho  ^^  required  to  bury  such   body  or  bodies.      Sect,  2.   Every  minister,  parith 
^|g^^  ^^  clerk,  and  sexton  of  such  re-'peclive  parishes,  shall  perform  their  several  and 
Ties,  *c      respective  duties  in  such  and  the  like  manner  as  is  ciudomsry  to  other  funerals, 
and  shall  admit  of  such  bodj*  being  interred  in  snch  church-yards  or  burtsl- 
Fensas  Sn  grounds,  without  any  improper  loss  o[  time,  receiving  for  the  same,  by  way  of 
diH  dead    compensation ,  such   and  the  like  sums  as  in  cases  of  burials  made  at  (he  cx- 
l^ui  SIS    peoc^  gf  such  partahea.      Sect.  3.   In  case  any  person  shall  find  any  such  bodj 
r  771    I  ^""^  *'''  ''*'*'^  from  the  sea,  by  wreck  or  otherwise,  and  shall,  within  six  hours 
lice  la  >>     thereafter,  give  notice  thereof  to  some  one  of  the  churchwardens  or  overseers 
rah  affie«nof  the  parish,  for  the  time  being,  in  which  such  body  or  bodies  shall  be  found, 
aod  are  cB  or  to  the  constable  or  hcadborough  for  the  time  being,  iu  case  each  body  shall 
tided  ta  a   he  found  in   any  extra-parochial  place,  or  cause  such  notice  to  be  left  at  his 
V*"*™-        or  their  last  or  usual  place  or  places  of  abode,  then,  and  in  every  such  case^ 
such  person  or  persons  shsll  receive  (he  sum  of  5>.  for  his,  her,  or  their  trou- 
ble, such  sum  to  be  forthwith  paid  to  the   person  or  persons  first  giving  such 
notice  only;  hut,  nevertheless,   that  no  greater  sum  than  5i. -shall  be  paid   for 
aoy  one  notice,  although  there  may  be  a  erealer  number  of  such  bodies  than  one. 
.    .  jffL^      Sect.  4'   In  case  any  person  shall  find    any    such  body  cast  on   shore,   and 
da  BOtsivo  "''*''  "*'*'  "'•'''''  *■*  hours  Ibereafter,  give  notice  to  some  one  of  the   church- 
neh  aaik***''''^"" '■'' ''^^■'seers  of  the  parish  in  which  such  body   shall   be   found,   or  to 
tkef  an  liathe  constable  or  headborough  in  any  extra-parochial  place,  or  cause  such  no- 
bla  to  «  pe  tice  to  be  left  at  his  or  their  last  or  usual  place  or  places  of  abode,  such  person 
"•"j-  or  peraons  shall,  for  every  such  oHence,  forfeit  the  sum  of  5J 

__^^^  .  Sect  5.  All  necessary  and  proper  payments,  costs,  charges,  and  eipensea, 
-wardaBi  to  "''i^  shall  be  made  or  incurred  in  or  about  the  execution  of  this  act,  shall  be 
«ar  ibe  ei  "^^^  ""^  P>'*1  l>y  the  chutchwarden  or  churchwardens,  overseer  or  overseers, 
peneaa  IB    Constable  or  headborough,  for  the  time  being,  of  such  respective  parishes  and 

carred  bj     places. 

■KinBadch       Sect.  6.  And  for  reimbursing  him  or  them  all  such  payments,  costs,  cbargea, 

P***"^       and  expenses,  it  shall  be  lawful  for  any  one  justice  of  the  peace  for  the  county 

And  w  be   **^  place,  within  England,  iu  which  any  such  body  shall  have  been  so  removed 

rsimbaned  ^"^  buried  as  aforesaid,  by  any  writing  under  his  hand,  to  order  and  direct  the 

ibr  ireuar   treasurer  for  such  county  lo  pay  such  sum  or  sums  of  monev  to   such  churitb- 

«r  af  Lha     warden,    overseer,  conatalile,  or  headborough,  for  his  or  their  costs  and  ei- 

-WBotj,*      penses  in  er  about  the  execution  of  this  set,   'afier   the   same  shall  have  been 

verified  on  oath,)  as  to  the  said  justices  shall  seem  reasonable  and  necessary ; 

and  such  treasurer  shall,  and  he  is  hereby  required  forthwith  (a  pay  the  sum  so 

ordered  to  be  paid,  to  the  person  or  persons  empnivcred  to  receive  the  same, 

cbaiebwar  ""*  "^"^  treasurer  shall  be  allowed  the  same  in  hia  accounts. 

dena  na  ^<='-    ^'  I"  "^'^  ^ny  such  churchwarden,  oveiaeer,  constable,  or  hcadbor- 

flaet  to  in   ou^h,  shall  refuse  or  neglect  to  remove,  or  cause  to  be  removed,  such  body  or 

t«i  ineta       bodies  from  the  sea-shore,  to   some  convenient  place,  prior  to   the    interment 

pwnon,        thereof,  forthe  spaoe  of  12  hours  after  such  notice  given,  or  left  in  writing  at 

ubiect'^     hi»  usual  place  of  abode,  or  shall  neglect  or  refuse  to  perform  the   several  oth- 

■  paaaltv.   ^^  *'*i'>*^ '^quired  of  him  and  them  by  this  act,  then,  and  in  every  such  case, 

*  An  order  pBrportinf  lo  be  Ihe  order  of  a  magijlrala  an  ihe  iroaaarer  of  a  cunnlf,  to 

reimboras    the    eipencei  of  burying   a  dead  fandy  caal  on  shore,  ivai  held  <on  a  caae  ra- 

aerved)  to  be  a  forgery,  thoagh  there  nns  no  such  magiElralc,  and  iliough  the  order  did  not 

Stala  the  perMa  lo  whom  Ibe  money  waa  directed  lo  be  ■  pjirish  officer,  or  thai  ihe  eipincci 

ineorrad   wero   reasonable  and  necewarji    Rei  v  Frond,  iried  LouDcarioa  apring  SBiiea, 

1SI9,  and  artaed    in  tba  Kicheqaer   Cham  bar,  Jans   16,    1BI9,    1    Biod,   Ic  Biaf .  SW. 

abridged  jioaf ,  Foigcry. 
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BURIAL. — Ihai  hodua  eaal  atkore  from  At  tta.  fiSl 

cv«i7  such  churchwarden  or  oreneeT,  constable  or  headborough,  shall  forfeit 
the  sum  of  51. 

Sect.  8.  AH  penaUies  aod  forfeilures  under  this  act,  if  not  paid  on  convic-  [,(t"bT"di» 
tion,  shall  be  levied  and  recovered  by  distress  and  sale  of  the  offender,  by  war-^^„ 
rant  under  the  hand  and  seal  of  any  justice  of  the  county  or  place  where  the  I  772  [ 
ofience  shall  happen,  which  warrant  the  justice  is  hereby  empowered  to  grant 
on  the  confession  of  the  party,  or  upon  the  evidence  of  any  credible  witness 
upon  OBlhj  and  the  surplus  arising  by  such  distress  and  sale  shall  bo  returned, 
on  demand,  Co  the  owner  of  such  goods  and  chattels,  alter  deducting  the  costa 
and  charges  of  making,  keeping,  and  selling  the  distresa;  and  such  forfeitures, 
when  recovered,  shall  be  paid  to  the  informer;  and  if  sufficient  distresa  shall 
not  be  found,  or  such  penalties  and  forfeitures  shall  not  be  paid  forthwith,  such 
justice  is  hereby  authorised  and  required  by  warrant,  under  his  hand  and 
■eal,  to  cause  the  said  offender  lo  be  committed  to  the  common  gaol  and  house 
of  correction  of  such  county  or  place,  there  lo  remain  without  bail  or  main- 
prize,  for  any  lime  not  exceeding  two  calendar  months,  nor  lesd  than  14  days, 
unless  such  penalties  and  forfeitures,  and  all  reasonable  charges  attending  the 
recovery  thereof,  shell  be  sooner  fully  paid  and  satisfied. 

Sect.  10.   If  any  person  shall   think  himself  aggrieved  by  any  judgment,orSabj«et  I* 
'  by  any  matter  done  in  pursuancejof  this  act,  such  person  or  persons  may  ap-m  appeal 
peal  to  the  justices  at  the  tirst  general  or  quarter  sessions  of  the  peace,  to  be  '"  '^*  y" 
hold  en  for  the  county  or  place  (within  which  the  matter  of  appeal  shall  arise.) '"^*'**"™** 
next  al\er  the  expiration  of  one  calendar  month  from  the  time  such  matter  of 
appeal  shall  have  arisen,  the  person   appeatino'  having  first  given  ten  days'  no- 
lice,  at  least,  of  his  or  their  intention  to  bring  such  appeal,  and  of  the  matter 
thereof,  to  the  person  or  persons  so  appealed  egainst;  and  forthwith,  after  such 
notice,  entering  into  a  recognizance  before  some  justice  of  the  peace  for  such 
county  or  place,  with   sufhcient  sureties,  conditioned  to  try   such   appeal,  and 
ahide  the  order  and  award  uf  the  said  court  thereon ;  and  the  said  justices  at 
auchsessions,  upon  the  proof  of  such  notice  and  recognizance  having  been 
given  and  entered  into,  are  hereby  authorised  to  hear  and  determine  the  mat- 
ter of  such  appeal  in  a  summary  way,  and  to  make  such  determination  therein, 
and  to  award  such  costs  lo  either  of  the  parties,  or   otherwise,    as   they   shaU 
judge  proper;  and  the  said  justices  may,  if  they  see  cause,  mitigate  any  fine, 
penalty,  or  forfeiture,  and  may  also  order  such  further  satisfaction  to  be  made 
to  the  party  injured  as  they  shall  judge  reasonable;  and   all   such   determina- 
tions of  the  said  justices  shall  be  ^nai,  binding  and  conclusive  upon  all  parties, 
lo  all  intents  and  purposes  whatsoever.  Proesed 

Sect.  1 1.  Whore  any  distress  shall  be  made  for  any  sum  of  money,  to  be  jnnara  not 
levied  by  virtue  of  this  act,  the  distress  itself  shall  not  be  deemed  unlawful,  nor  to  !>•  qaub 
the  party  making  the  same  be  deemed  a  trespasser,  on  account  of  any  defect  "t  Co'  waul 
orwantofform  in  the  information,   summons,  conviction,  warrant  of  distress,"**^*'"''"' 
or  other  proceedings  relating  thereto,  nor  shall  the  party  distrained  be  deem- 
ed a  trespasser  ah   iailin,  on   account  of  nny   irregularity    that  shall  be  atler- 
wards  done  by  the  party  so*  distraining;  hut  the  person  agrieved  by  such  ir- 
regularity shall  and  may  recover  full  satisfaction  for  the  special  damage  in  ac- 
tion upon  the  case,  ■,,  p     1  ■    t 

Sect.  12.  All  penalties  and  expenses  attendant  thereon,  which  shall  be  "u- J^*"' y" J"" 
currcd  under  the  provisions  of  this  act,   shall  be  paid  and  borne  by  the  person  paraomin 
or  persons  incurring  the  same,  and  that  the  parish  or  place  wherein  such  per- earring  iIib 
son  or  persons  ought  to  hai-e  acted  in  the  duties  prescribed  by  this  act,  shall  i^me. 
bo  wholly  exempted  therefrom.  [  ^f  } 

(t-  By  sect.  13.  Afler  reciting,  that  whereas  in  cases  pf  dead  wrecks,  wherein, 
no  living  person  is  found,  or  owner  known,  the  lords  of  the  manor  on  which 
any  such  dead  body  or  dead  bodies  may  be  washed  in,  and  who  are  entitled  lo 
wieck  there,  have  usually  paid  a  small  fee  for  placing  such  body  or  bodies  in 
the  ground,  in  the  state  in  which  the  same  have  been  found,  and  suoh  pay- 
ments have  been  adduced  and  admitted  as  proof,  on  trials  at  common  law,  of 
the  right  of  such  lords  of  manors  to  wreck  in  such  manors,  it  is  enacted,  Uiat 
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Lord!  or  in  bH  such  cases  it  shall  be  lawful  for  every  lord  af  anv  fflano^,  throuciwat 
nwnors  ara  England,  to  pay,  or  cause  to  be  paiJ,  to  th«  churchwarden,  overaeer,  eoosta* 
dead  bodiM  **'*> '"'  headborough,  of  such  reapectiire  parisheB  sod  places  as  aforeHsid,  such 
whan  thev  ot>(l  the  like  sums  as  he  or  ihey  was  or  were  heTetofore  accustomed  to  pay  for 
an  call  on  the  placing  any  such  body  or  bodies  into  the  ground  as  aforesaid;  such  sums 
tbwrmanor.  to  go  in  part  payment  and  discharge  of  the  costs  and  expenses  to  be  incurred 
in  or  about  the  execution  of  this  act,  and  credit  to  be  given  for  lh«  sanna  bj 
And  tha  SI  ^q^Ij  overseers,  churchwardens,  constable  or  headborough,  in  tkeir  aacouBta 
l^iica  or  ^.^1^  ^1^^  county  to  which  such  accounts  shall  be  submittMl. 
Y«t  of'iDch  Seel.  14.  And  for  defraying  the  expenses  oftho  removal  and  burial  of  sach 
bodiei  sra  body  or  bodies  as  aforesaid,  and  all  other  expenses  necessary  for  the  ex«ci>- 
10  barogu  tionofthts  act,  it  is  enacted,  that  Iha  justices  at  the  genera)  or  quarter  sea- 
Uted  by  tha  gJQijg  [„By  cause  such  sums  of  money  as  shall  be  neceaaary  &r  ail  or  aay  of 
qaartet  laa  ||^^  purposes  aforesaid,  to  he  raised  in  the  SBme  manner  aa  rates  are  directed 
■""■  to  be  raised  by  stat.  of !  2  Geo.  2.  c.  29, 

Aninranna  (^)    ^^    ^"^    DUTY    or    THE    MINlBTHt. 

ti"n  liM™  Rbi  y.  TiiLOR.  naa  K.  B.  Cited  Willes.  638.  n. 

Iiinai  a  It  was  holden  in  this  case  that  an  informalion  might  be  obtained  agaiiwt  ■ 

paraon  for   parson  lor  opposing  the  burial  of  a  parishioner  in  the  churchyard, 
raftuiagls    '  ,p,   Ot  the  pees  por  suaiii. 

lySon.?'    1-  Andrews  v.    CAWTHoasB.  H.  T.  1746.  C.  P.  Willea.  5S6.  S.  P.     Tra 
RisnororSr.  Oavid'bv.  Lucr.E.  T.  1699.  K.  £.   1  LordRaym.  44T:  S. 
Noraaaror       C.    12  Mod.  227. 

bariil  aro        This  was  an  action  of  atiumpiil  to  recover  61.  for  money  had  and  receirMi 
payable  on  by  the  defendant  lo  the  use  of  the  plsinliff.     The  defendant   having  pleaded 
[  ^^4  ]  the  general  issue,  a  special  verdict  was  found,  slating  that  as  to4r  16*.  8d. 
"?"■""      the  defendant  did  not  undertjlte,  ^c. ;  and  as  to  the  sum  of  3s.  4tt.  reridae  of 
j^aomo  pa  *^^  ^'""  °''^''  ''"'^  *"'''  '^^'  '*'"  <lef"endant  received  it  by  the  order  of  Edward 
THhaa  ihey  Vernon,  rector  of  the  parish  and  pavi^h  church  of  St.  George's,  Bloomsbury, 
ara  ragnlat  in  the  county  of  Middlesex,  as  a  burial  fee  claimed  by  Dr.  Vernon,  for  the  ho- 
ed by  iia    rial  ot  A.  Miolebroogh  in  the  new  cemelry  or  churchyard  assigned  and  be- 
'"iT'  '  h** '"  '""S'^i  '"*  "•"  P""*''  of  St.  George's,  Bloomsbury.     That  the  said  cemelrj, 
"Lrt"   t     before  the  time  ihat  A.  Micklebrough  was  buried  there,  had  by  virtue  of  cer- 
tain  acts  of  parliBmeni;  9Anne,  c.  22;  10 Anne.  c.  11;  1  Ueo.  a.  l.c,23;  4 
Gea  I.e.  14;  end  3Geo,2.c.  19;  been  purchased  and  assigned  «■  a  ceme- 
tryforthe   parish  of  S(.  George's,  Bloonnabury,  and  bad. been  duly  coBsecra- 
ted  as  by  the  acta  is  directed.     That  A.  Miclebrough  was  a  parishioner  of  the 
parish  of  St.  George's,  Bloomsbury,  at  the  time  ofher  death,  and  the  plaintiff, 
Andrews,  her  executor;  and  that  at  the  lime  oftaking  (he  fee  of  3*.  4d.  Dri 
Vernon  was,  and  still  is,  rector  of  the  said  parish.     That  the  whole  of  the  pa- 
rish of  St.  George's,  Bloomsbury  (except  the  said,   cemetry,)  was  fonnerl/ 
part  of  ihe  parish  of  St.  Giles's  in  the  Fields,  and  was  duly  divided  and  sepa- 
rated therolrom  by  the  commissioners,   in  pursuance  of  the  directions  of  the 
said  several  acts  of  parliament,  and  the  instrument  for  the  appointment  of  the 
said  parish  of  St.  George's,  Bloomsbury,  was  duly  enrolled  in  Chancery  aa 
the  said  acts  direct;  and  that  before  the  burial  of  the  said  A.  Micklebrough, 
the  parish  church  of  St.  George's,  Bloomsbury,  wae^luly  consecrated.     Tliat 
there  b  an  immemorial  custom  within  the  parish  ofSt.  Giles,  for^lhe  rector  of  the 

*BbI  Dot  for  refwmg  to  read  Iba  aarrire  OTsr  the  dacBanad.  bFcanaa  ba  narer  was  bun- 
llaed,  ibal  baing  a  oisllet  eogoLuble  only  in  tba  occlasiaatical  court,;  SsTfeam  HUla  MS. 
oilad  I  Burn.  E.  L,   307. 

And  by  68ib  cannon,  do  miBiilBr  ihiill  rafiue  or  delay  tobnry  aiT  corpse  that  iabraD|ht 
to  the  church  or  charch-yan)  (cnnTanieal  warning  beiDg  given  to  him  Ihareor  before)  ia 
■nob  manner  and  Tarn)  as  u  preacribed  in  iha  book  of  Common  Praysr.  And  if  he  ifaall 
refaaaao  to  do,  except  the  party  daceaisd  Wert  denounced  eacnnimunicalf^,  Majarie*- 
eomnmniealione,  fur  some  grierooa  and  aoloriona  crime,  and  no  man  able  ta  leatlfy  oF 
hia  rapentancD,  he  ihalE  be  aua|iaadod'by  Iba  biihop  of  the  diacase  from  hia  ministry  by  Ifaa 
space  of  three  monlha. 

t  And  Ihay  geaerally  b 
nufo  la  the  contrary;  i  I 
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parish  of  Sf.  Giles  to  receive  a  fee  of  3i.  4(1.  Tot  the  burial  ofevcry  pariahon- 
er  buried  in  the  cemetry  of  the  saiil  parish,  or  in  any  other  of  the  burial  pla- 
ces of  the  said -parish,  and  a  larger  fee  for  every  parishioner  buried  within  Iho 
church  of  the  said  parish-  That  the  new  cemelry,  in  which  A.  Micklehorough 
va»  buried,  never  was  any  part  of  ihe  ancient  huryinf;  places  Ltlonging  lo  the 
parish  ofSt.  Giles,  but  was  part  of  ihc  parish  of  St.  rancris,  and  Ties  in  the 
nctds  upwards  of  a  mile  diatant  fro.n  ihe  church  and  rectory  house  of  St.  Geor- 
ge's Bloomsbury.  And  then  the  jury  made  the  general  conclusion,  and  pray- 
ed the  advice  of  the  Court,  &c.  After  two  arguments,  the  opinion  of  the 
Court  was  given  forthe  plaintiiThy  Abney,  J.,  in  Ihe  course  of  which  he  slated 
that  no  fee  was  due  fur  burial  on  common  right,  but  it  might  bo  payable  by  pre- 
scription,  or  immemorial  custom. 

2.  Avov.  M.  T.  1674.  K.  R  I  Vent.   a74.  Heirca  a 

Aflcralihe!  in  the  Ecclesiiistical  Court,  by  the  churchwardens  of  a  P»"'cu- ^^^j,^  (j^, 
]ar  parish,  for  If.  iSs.  9d  upon  a  custom  to  pay  sugh  fee  tor  being  buried  in  ,be  cbarch 
the  body  of  the  church.  A  prohibition  was  prayed,  suggesting  that  there  wss  warden*  or 
no  such  custom;  the  Court  intimated  that  such  a  cusfom  nae  good,  because  ■  pariah 
the  parish  is  to  bo  at  the  charge  of  taking  up  the  church  floor;  but  if  the  cus-  Jj™  '"  .  '" 
torn  be  denied,  it  must  be  tried  at  law,  and  therefore  inclined  that  a  prohibition  ft^.""" 
ought  to  be  granted;  see  Dean  of  Escter'a  case,  post,  77.5;  though  it  waaob-  r  775  1 
jected  that  this  duty  belongs  properly  to  the  Eccleaiasliaal  Court,  and  no  re-  Or  tbii  lbs 
medy  for  it  elsewhere;  for  so  is  Ihe  case  of  a  modut  dedmandt,  which  may  be  chnrebwar 
demanded  in  the  Spiritual  Court;  bul  if  the  custom  be  denied,  there  shall  boa  den»«r«to 
prohibition.     On  the  case   coming  befure  the  Court  again  a  prohibition  was  *''"  "^. 

burning  is 


3.  Ano:t.  H.  T.   1690.  K.  B,  2  Show.  18-1.  Z  c^  "h 


It  was  holden  in  this  case,  that  the  churchwardens  have  a  righl  to  the  church-  or  cbnrch 
yard,  and  not  to  Ihe  church,  for  the  parson  only  has  that,  although  in  the  yard. and 
aeighbourhood  of  London  the  churchwordens  lake  monoy  ftir  breaking  open  J?'"^'"?'^ 
the  ground  in  the  churches,  and  the  parson  only  for  the  chancel.  And  note  [jj^h^'chan 
by  Spelman,  it  is  but  of  laic  years  that  they  have  buried  in  churches.  Sec  3  ^g]  ig-ood 
Com.  Dig.  657;  2  Roll.  Abr.  377;  Cro.  Jac   967. 

4;  Dean  and  Chapter  op  Eieter's  c.»se.    II.  T.   1706.  K.  R.  1  Sa!k.  Ml.. And  whera 
S.  P.  Andersos  v.  Walker.  II.  T.  1097.  K  B.  3  Salk.  86.  "  I'"""  » 

Cause  was  ahowo  against  a  rule  for  a  prohibition  to  the  Spirituol  Court,  to  """'nrj', 
slay  a  suit  there  for  the  customary  fee  of  10/.  due  to  the  dean  and  chapter  of -I'lng  it 
EsBter,  for  burying  in  the  cathedral  church;  but  not  allowed;  for  no  fee  is  ,„ay  de 
^ue  for  burial  of  common  right;  but  where  a  licence  is  necessary,  the  person  mand  hit 

fiviog  it  may  aland  on  his  own  price;  and  if  there  be  such  a  custom,  it  la  tria-  own  feet; 
leat  common  law;  3  Keb.    527.  5«3.     K  the  cualom  be  not  denied.  Ihe  T"^!*''""' 
Spiri[«al  Court  shall  proceed,  for  there  is  no  other  remedy;  but  if  the  custom  ,**,„'"* 
be  denied,  a  prohibition  shall  go;  burials  at  common  taw  ought  to  be  in  the  charge  a 
church -yard,  and  Trithout  fee.  eeriain  ha 

B.  LiTTLEWooD  V.  Wn.i.!.4>ia.  T.  T.  1815.  C.P.  iMareh.  589;S.  CGTaunl  bB -lenW. 
It  was  proved  in  (his  caio,  that  from  the  year  1127  till  the  appointment  of"  ^  <"al>l" 
tbe  defendant  ns  vicar  of  the  parish,  a  custom  had  eiistcd,  of  equally  dividing  *' 
between  the  churchwardens  and  the  viCar  for  the  time  being,  the  emoluments  j^^j  whei» 
erising  from  fees  paid  for  permission  to  bury  strangers  in  Lhc  church-yard  be-  m  agree 
longing  to  the   parish.      Inese  fee  a  were  accustomed  to  be  received   by  the  ment  bi4 
■exton,  andbf  bim  paid  over  in  moieties  to  the  respective  parties.     The  de-  anbBuned 
fendant,  on  his  induction  to  the  vicarage,  under  the  impression  that  tbe  plain-  ''^'"l""  u 
tiff  could  not  demand  a  share  of  the  fees  by  legal  right,  declined  to  concur  in  ^"^e", 
the  above  agreement,  and  prevailed  on  the  sexton,  who  ilill  received  the  fees  ,qJ  (i,e  vi 
under  Ihe  former  authority,  to  pay  the  whole  lo  him;  whereon  the  present  ac-  car  or  ■  ps 
tion  was  instituted  by  the  churchwardens  to  recover  a  moiety.     The  plaintifis  riab,  that 
had  a  verdict,  subject  to  the  opinion  of  the  Court;  and  on  a  rule  nisi  for  that  ""  '''"  ■■ 
purpose,  the  Court  said,  that  as  the  agreement  wos  ontennble,  us  concerned  |,*^"™  . 
the  present  parties,  for  want  of  the  defendant's  assent,  it  was  necessary  to  jq  i|,, 
considm'  tiie  leeality  of  the  original  aereeioenl,  in  order  to  ascertain  whether  cfaBidiTatd 
Vol.   IV.  70 
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[  '^''^  iL*"^  '*'''  '''^  plBinliiTa  might  recover  the  moiety  demanded  as  moaej  bad  aat  re- 
.J*^ ''""''"  ceived  of  their  agent  lo  their  use;  and  they  were  of  opioion,  that  unleasllw 
fBM  *and*  patiBhioners  were  exposed  lo  inconvenience  by  the  adiniBsioii  of  bodies  of 
theseiioD  BtfHngers,  the  Agreement  as  stated  to  have  existed  would  bevalid.  It  appears 
wM  depot  that  the  defendaiit  concurred  in  the  burial  of  Btrangera,  and  prevailed  on  Ui« 
cd  by  ihem  sexton  who  was  agent  lo  the  plninti  Ps,  to  pay  over  lo  him  the  proceeds;  W« 
to  raeeive  therefore  Ihink  that  he  received  them  by  coDatruclion  for  the  use  of  the  plainttfi. 
"«i«h  ®-  HoRsPiLLv.  HiNBLET.  H.  T.  1 8 1 8.  C.  P.  2  B.Moore.  5;  S.  C. 

f^io'^cli      ^  8  Taunt,  136. 

pirir;  >  ^^  plninliff  having  purchased  a  vault  in  the  burial-ground  belongi^  to  the 


■nbuqaent  the  chapel  of  N.,  had  occasion  lointerabody  therein,  when  the  ckirK  of  ibe 
vicar  tefoB  chapel  demanded  certain  dues  for  breaking  the  ground;  the  undertaker  aequi- 
"* /"  *^"' eaced  in  the  clerk's  demand,  and  charged  the  plaiDtiS'wilhlhe  sutnao  disbun- 
compocT'  ^^-  '^^°  ''^^'^  °^  **"'  chapel  paid  over  the  money  lo  the  churchwardens,  by 
and  obia'in  ""^  "^  whom,  (who  received  such  monies  by  Ihe  custom  of  the  pariah,)  it  was 
ed  the  paid  to  ihe  treasurer  of  the  trustees  of  Ihe  chapel,  pursuant  (oa  statute  passed 
wbale  of  for  Ihat  purpose.  On  an  sction  being  brought  against  the  churchwarden,  for 
the  fsM  money  bad  and  received  to  the  plaintifl's  use,  it  was  bolden,  that  as  the  de- 
I  .  fendant  had  had  no  nolice  not  to  hand  over  the  money,  and  had  paid  it  in  the 
cDDtboed  discherga  of  his  duty,  he  ought  not  to  be  compelled  to  pay  it  a^ain.  A  mle 
to  receive  to  set  aside  ft  nonsuit  was,  therefore,  refused. 
tfaem,  it  (G)  Of  the  removal  o?  a.  corpse  once  buried. 

wu  boldaa      A  corpse  once  buried  cannoCbe  taken  up  or  removed  without  licence  from 
"■"  iho      tjjg  ordinary;  Gibs.  454;  except  in  the  case  of  a  violent  death  when  the  car»> 
miiht  ^^'  "'^y  taite  up  the  body  for  inspection,  iT  it  be  interred  before  he  comes  to 
recoTsr  a     "ew  it. 

nioieiy  MumtHfi  In  tht  ftan*.      See  19  Geo.  3.  c,  74.  a.  3  fc  4  39  G«>.5.  cT 

from  the      46;   I  Geo.  4.  c.  51.  s.  2. 

vic»r,  ««  JSuShtl-     See  tils.  WetghliandMeantrta;  Varumce. 

T^r^-J^     »«St.     See  Piracy. 

^.  fiutclter. 

fiy  Ihe  3  Sl  3  Ed.  6.  c  15.  if  any  butchers  shall  conspire  not  to  sell  their 
Botnhera  victuals  but  at  certain  prices,  every  such  person  shall  forfeit  for  the  first  of^ 
lb*  defaad  fence  lOI.  to  the  king;  and  if  doI  paid  in  six  days  he  shall  suffer  30  days'  ini- 
BDt  receiv  prisonment,  and  shall  only  have  bread  and  water  for  his  sustenance',  for  the 
for  bnriaf  ^ecoDd  ofTence,  201.  in  like  manner  or  the  pillory;  (the  puitisbmeot  of  the  piW 
feea  in  his    ^"'^y  ■*  '"^^  abolished  except  in  cases  of  perjury,  be,  by  stat.  5  0eo.  S.  c.  138.) 

[  777  ]  and  for  the  third  oflence,40^  or  pillory  and  the  loss  of  an  ear,  and  to  betaken 
eapasity  at  as  an  iofamous  qian,  and  not  to  be  credited  in  any  matter  of  judgment.  And 
charcbwsr  the  sessions  or  leet  may  determine  the  same.  By  4  Hen.  7,  o.  3.  no  butcben 
den,. and  ghqli  g]^y  ^ny  beast  within  any  wnlled  town,  except  Carlisle  and  Berwick,  oa 
w '^e'trni'^  pain  of  forfeiting  for  every  ox,  12d.,  every  cow  and  other  beast,  8d.,  half  to 
t0„  gp  the  king  and  half  to  him  that  will  sue.  A  butcher  selling  swine's  flesh  measled, 
poiDted  for  or  ilesh  dead  of  the  murrain,  shall  for  the  first  oflence  be  grievously  amerced; 
thitpoT  the  second  time  suiTer  judgment  of  the  pillory;  the  third  be  imprisoned  and 
poM  proii  pay  g  fine;  and  the  fourth  forswear  the  town;  Hawk.  Stat.  voL  i.  w.  181;  by 
oDi  to  the  ji^g  3  Q^^  p  J  jf  gjiy  butcher  shall  kill  or  sell  any  victual  on  tbe  Lord's  day, 
"^"*"^  he  shall  forfeit  6».  8  J.,  o.ie-lhird'to  the  informer,  and  two-thirds  to  the  poor, 
Mtioa,  be  OK  convJ«Aion  before  one  jnstice  on  his  own  view,  confession,  or  oath. 
wu  holden      SuttPF.     And  see  tit.   Custom. 

not  ii-bte  REjt  V.  Bell.  E.  T.  1763.  K.  B.  2  Burr.  1 173. 

r»rmoDey  rj^-^  ^a,  a  conviction  for  importing  Irish  butler  from  Lisbon  into  Knglaod, 
•".^  "''  "  contrary  to  the  acts  of  18  Car.  2.  c.  2;  20  C.  2.  c.  7;  and  32  C.  2.  c.  2,~ 
^iter  01  The  butter  was  exported  from  Ireland  to  Lisbon,  and  from  Lisbon  r&.eTported 
ported  from  to  England,  and  imported  here  at  Hull;  which,  it  was  insisted,  did  not  occa- 
tteland  lo  sion  a  forfeiture  of  the  butter,  and  that  tbe  conviction  was  wrong  in  making  it 
Liabon,anil  absolutely  forfeited,  even  though  it  should  be  liable  to  tbe  greater  duty  and  not 
from  Lii      ^^  ^^^^  j^^      Qu  ^^^^  ^^^^^^  j,a„rt_  i„  suppprt  of  the  conviclioo,  it  was  «ootend«l 

oniBD      that  Irish  butter,  imported  from  Lisbon,  or  any  other  place,  f 
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by  18  C.  9.  c.  2;  32  C.  2.  c.  2.  s.  9;  and  20  C.  2.  c.  7.  a.  3;  that  all  tlicie  jf""  k'ng 
acts  are  to  be  considered  asone  law;  and  by  them  ali  Irish  butter,  imported  ^°!^<  *" 
hither  from  any  place  whataoever,  is  forreilable,  just  as  much  aa   if  it  was  im-  io''ba'jn'd« 

ted  directly  and   immediately  ftom   Ireland,      Per  Lord  Manafiel'd,   C.  J.  dud  iniha 

no  suspicion  of  fraud;  if  there  had,  it  might  be  a  difl'ercnt  case.     Il  iiaiDie* 

it  be  worlh  while  to  go  round   by  Lisbon  to  evade  the  act,  and  to  pay  which  pro 

T«.  Sd.  to  avoid  paying  4d. ;  and  if  it  be  within  the  prohibition,  it  is  within  the  ^■''■'  ^". 

permiiision. — Conviction  quashed.  l^Si'Sll^'' 

MntUr  Birt  ffifacesr.   See  la  S.  I4  Car.  2.  c.  26;  4  W.  c  7;  36  Geo.;;j„j  " 

3.  c.  86.  s.  19.  I.  14.  16.  &  17;  38  Geo.  3.  £.73.  td  this  king 

buttons.  doM. 

1.  Rei  v.  Jokes.  E.  T.  1800.  K.  B.  8  T.  R.  542. 
The  defeodant  was  convicted  upon  the  36  Geo.  3.  c.  fiO.  for  unlawfully  and  Jforfor'pla 
ftBuduleatly  placing  for  sale  upon  certain  cards  and  papers,  divers  dozens  of  r  773    1 

*  Beet.  I.  wbieh  gaicti,  that  ne  person  who  ihall  order  or  apply  for  Bay  mstBl  bnttoni  ciagforul* 
from  any   maiiaf&etiirar  or  mahar  of  bntton   (hull  direct  the   word*   gill  or  plated,  or mtlalbnt 
any  word,  letter,  figare,  nark,  or  device,  indicating  the  qqality  to  bo  printed,  eait,  alamp-  to„  „„i, 
ad,  or  marked,  io  or  tipan  any  part  of  anch  battons,  or  any  word,  letter,  fignre,  mark,  01  de-  ^  double 
vice,  whether  the  laine  do  or  do  nal  iadicate  the  qnalily  to  be  printed,  &c.  or  marked  ia  afid  treble 
or  Dpan  the  ander  aide  of  each  buttons,  unleaa  such  person  do  at  the  same  time  order  aoch  gUi^  m„t 
bottooa  to  he  gnill  with  gold,  or  plated  with  silcer  respect! vel; ;  and  no  pereoii  abill  pro-  negativ* 
eare  or  parcbiae  any  metal  buttona  not  being  so  gnilt  or  plated,  having  the  wordi  silt  or  tlut  tbey 
platad,  or  any  ether  ward,  &c.  or  device  printed,  ftc.  or  marked  Ihareoo,  or  any  woi  J,  &o.  ware  aot 
printed,  fcc.  an  the  under  aide,  whether  the  aame  do  or  do  not  indicate  the  qadity,  know- 
ing the  came  not  ta  be  ao  gilt  or   plated,  as  arorBsaid,  on  pain  of  forfeiting  in  every  inch 
ease  anch  bnlloni,  and  alao  fil.  for  any  qauility  not  eiceeding  12  doEsn,  and  if  above,  af- 
Ur  the  rate  of  II.  for  every  12  dozen.     Seel.  2.     And  no  peraoa  ahall  print,  cant,  etamp, 
or  mark,  or  canae  to  be  ao  done,  npDn  any  part  of  any  metal  bntton,  the  words  gilt  or  pla- 
lad,    or   any  other  word,  letter,  Ggare,  mark,  or  device,   indicating  the  qnality,  or  on  the 
anderslda  whether  theaame  do  or  do  not  iadicate  the  qnality,  nnleiH  ancti  bnltone  are  be- 
fora  bona  fide  plated  with    silver,  or  anemarda  gill  with  gold,  or  destroyed  before  sold; 
■nd  no  person  shall  put  or  nffii  npon  my  ench    buttona  having  the  words  gilt  or  plated  or 
other  words,  tic.   or  device  ai  afaresai-],  indicating  the  qoalitjr   on  any  part  thereof,  or  on 
tbs  sndenide,  whether  the  same  do  nr  not  Indicate  the  quality,  any  oroanient,  whatsoever 
Miens  those  parts  not  covered  iherebj  be  bona  fiit  pliled  or  gilt  before  each  oraamenl  be 
pat  or  affiled  thereon.     And  nn  person  ahall  pnl  or  pack,  01  cause  to  bo  put  or  packed  far 
aale,  npon  anj  card,  paper  or  other  aabstanca.  or  sell  or  eipoae  to  sale,  any  metal  hottoni 
MBt  being  gill  or  plated  aa  aforesaid,    if  the  wordi    gill  or  plaled,   or  an;  other  word,  kc. 
flr  device  aa  aforesaid,  indiaating  the  qnality,  be  printed.    &c.  or  marked  Ibeieon,  or  upoa 
any  anBh  card  (not  being  the  pattern  card,]  paper,  or  other  anbalanca;  or  an  tbe.nnderaida 
of  foch  banoos  whether  the  same  do  or  do  not  indicate  the  qnality,  knowing  the  aame  not 
te  be  ao  gilt  ar  plated,  on  pain  of  furfeiting  in  every   sneh    caee  anch  bnltons,  and  also  61. 
for  any  quantity  exceeding  one  dozen,  and  not  eiceeding  twelve  dozen;  and  if  above  twelva 
dozen,  after  the  rate  of  II.  for  eTerj  tivetvc  dozen.  Sect.  S.  And  no  person  ihall  print  &e. 
•r  mark,  or   canso  to  to  ba  done,  in  or  upon  any  metal  bntton,  any  ward,  letter,  figure, 
mark  or  device,  indicating  the  qnality  thereof,  except  the  words  gilt  or  plated,  or  shall  patdc 
or  canat  to  be  packed  for  aale.  in  or  npon  any  lurd   (except  the  paltam  card.)  paper,  or 
other  (abrtaticetir  parcel,  or  ofTei  or  expose  to  aale,  or  canae  to  be  aoM  or  aiposed  to  sale, 
any  metnl    buttons  hiving  any  word,   &c.  ar  device,  indicsling  the  qnality  thereof,  other 
than  the  words  gilt  or  pUled,  printed,    &a.  or  marked  thereon,  on  pain  of  forfeiting  each 
batloni,  together  with  91.  for  any  qantity  eieeeding  one  dozen,  and  not  eineeding  Iwelvo 
doiea,  and  if  exceeding  twelve  dozen,  after  the  rata  of  II,  for  every  twelve  dozen.       Sect 

4.  Provided  that  nothing  herein  shall  extend  to  inflict  any  flna,  pebalty,  or  punishment, 
upon  any  peiwin  who  shall  print,  &c.  the  words  doable  gilt,  in  or  npon  any  metal  battons 
or  pal,  place,  or  pack  for  sals,  in  or  upon  any  card,  (except  the  paltera  card,)  paper  or 
•thar  parcel,  or  expose  to  sale  anv  such  bnttona  hnving  the  words  doablagilt  thereon;  pro- 
vided continually  from  the  time  of  gilding  tberaof  gold  ibs  11  remain,  put  and  eqnali;  spread 
apon  the  upper  aurface  of  the  eaid  bntlong,  eiclnsive  of  the  edge*,  in  the  proportien  of  ten 
grain*  to  snch  qaaatity  of  the  said  battons,  the  upper  surfaces  of  which,  avclusive  of  the 
•d^ea,  shall  ba  eqnal  to  the  superGcJas  of  a  circle  twelve  inchaa  in  diameter,  or  who  ihall 
print,  tc.  the  words  treble  gilt.,  in  or  upon  any  metal  battons,  or  pat  apon  any  card,  &c. 
or  expose  to  aale  any  metal  buttons  having  the  words  treble  gilt  thereon,  having  flfleen 
grains  to  the  like  qaaatity  of  bnttona  as  aforegaid,  on  ihe  like  supeTficiea  as  aforesaid,  any 
thing  herDinberore  said  to  the  contrary  notwithstanding.  Sect.  G.  And  if  any  person  shall 
make  out,  send,  or  deliver,  for,  with,  or  in  relation  to,  sny  metal  buttons,  any  list,  bill  of 
pareal*,  or  invoice  eipraaNing  therein  any  other  than  the  real  quality  ofBUch  buttons,  Itnotv- 
in|  the  aaaia,  ha  ahall  forfeit  twenty  poands.  Sec,  9.  No  person  aball  linowbgly  interinii, 
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cipoMd  M  metal  bnttons  marked  wiib  Ibe  words  dotibU  gUi  and  InbU  gill,  tbe  ssaw  not 
Ih  At"*  b^i"?  ^'*  g')^  witbin  the  meaniflgorthe  statute;  but  the  conviction  did  not  ncga- 
Itrneardi  ''^*  '''^  exception  introduced  in  the  clause,  that  the  buttona  bad  not  been  ex- 
DDdariba  posed  to  sale  in  this  instance  up^nthe  palUm  canU.  \Vherefore  tb«  Court 
S6  Geo.  S.  quadhed  the  conviction. 

«■  «0-  Rex  v.  Jukes.  E.  T.  1800.  K.  B.  8  T.  R.  542. 

[  J^^  I  A  conviction  upon  the  36  Geo,  3.  t.  60.  having  charged  (hat  Ibe  delendant 
tluil  I'b"  ds  ^"^  '''*  "^^  tmtiiirjally  imdframluUn'ly  contra-  y  lo  the  f>rm  of  the  ttalutt,  without 
f*ndiat  Caressing  that  he  did  it  itiKHriiig-Jjr,  it  wasbolden  iasuBicleat,  tuid  that  such  de- 
kovingtg  **-'  was  not  cured  by  the  proviso  in  the  statule,  that  no  conviction  for  any  ol- 
placed  or  cBi»e  lo  be  interiiiiied,  anj  metal  bnlton  or  bollona  ihat  ehall  not  be  toimfiJt  gilL,  or 

Ibcm  for  plated,  apon  nay  card  (eirepl  paLiero  cards.)  puper,  or  oiher  aobaUmee,  whercoa.  or 
Mie.  wberetn  Siiy  ineial  bDilsD  or  buiion*  so  gaik  or  pUled  shall  be  pot,  nor  inleroiii  tbe  »iDa 

in  any  other  minoer,  on  pain  of  rorfeiting  iiaeh  baltoni.  and  alio  Bl.  for  an;  qaanth  j  ex- 
ceeding ODo  dozen,  and  not  eieeeding  iwelre  dozen,   if  exceeding  tifeUs  doxen,  II  far  ct* 

or  pUted  batton.  no  oielal  bulloni  shall  !>•  deruied  gilt  button',  unira  continaally,  ^om 
(ha  lime  ofgnildiDg  thereof,  gold  ih^ll  remain  eq  Dally  spread  opnn  Ibe  nppet  aarfaee  there- 
of, eieloiiTe  of  ihe  edjn,  in  the  proportion  of  ^ve  graini  to  a  ■nperGcie  of  a  circle  twelia 
iflchet  in  dlameier;  and  no  malal  bntions  ahjtl  he  dEcoied  to  be  pbled,  nnleas  tbe  anper- 
ficieiof  the  npperanrfjce  thereof  be  mqde  ofa  plate  of  silver  Gied  a|ian  coppgr,  or  a  mii- 
lare  thereof  with  oiher  melale.  previous  lo  the  same  bring  rolled  into  sheela  or  Glleta. 
t^ect*.  8,  14,  IG,  and  16,  One  ju<<tice,  u  here  the  olfence  U  comiDilted,  or  Ibe  ofTender  re- 
sides, may  by  werrant  caii4a  such  metal  bnllons  as  sball  be  liable  is  forfeilare  under  Ihia 
act  (o  be  seized,  and  to  kefpthem  safa  in  cuitody,  for  the  purpose  of  ptoduciiig  the  aairis 
ID  eTidenee  aponnny  prosecution  or  acljoo, and  when  do  further  necessary,  sach  jaslicea 
•lull  order  HDch  button*  lo  be  deitroyeJ.  And  two  jo^niees  n-here  any  oRender  sUall  re- 
side, or  where  any  oDeace  shjll  bfl'eoaitnitied.  may  hear  and  determine  Ibe  same,  nho, 
en  iofortDatioD  or  complaint  within  three  calender  months,  shall 'summon  the  pdrtv  acca- 
nd,  and  wilnesi  on  each  «i<Ie,  and  eiainiiie  inio  Ibe  fact-i,  and  on  proof  either  by  con- 
feasion  or  oath  of  one  uiliieits,  aball  give  judgment  for  the  pecuniary  penally  nitb  costs, 
to  be  allowed  by  rach  jnslices,  and  shall  levy  ibe  Same  by  distress,  and  cnnae  anie  tbereuf, 
if  nol  redeemed  within  five  dajs  i  Delusive  of  tbe  day  of  seizure:  half  lo  the  infurmer  or 
person  soiog.  and  half  lo  the  poor;  and  for  want  of  luincleni  di&lresa.  shall  eomniii  socb 
oHender  to  goal  where  Ibe  iarurination  ahaM  be  laid,  for  any  lime  Dot  exceeding  ihreu  ca- 
lendar months,  Dnteiu  each  penally  and  costs  be  sooner  paid.  Sect.  9.  If  any  person  shall 
think  himself  aggrieved  by  ,ihe  jodgmeat  of  such  justices,  be  may  (un  giving  ssrarity  nilli 
sofiieiBnl  sorely  to  ihe  ainount  of  such  penalty  and  costs,  logeibcr  willi  aach  further  eoatM 

finally  determine  the  same,  and'awuid  costs  aa  they  shall  think  reasonable.  ' 

tiec.  to.  Hroirided  lh4t  ihe  said  justices,  and  also  such  sessions,  may  miligate  any  such 
penally,  ao  ai  doi  lo  redace  the  same  below  one-half,  or  where  snch  penalties  shall 
be  lens  than  40/' belowZO/.  ^ect.  11  and  12.  Astn  the  form  of  the  coil  v  into  a.  .And 
that  nosDch  conviction  abal  I  be  act  aaide  for  want  of  furm,  or,  tbroDgh  the  niistskc  ofaay 
fact,  circa malance,  or  other  iii.illor  wbalaoevcr,  provided  the  material  facts  i.1leged  in  lbs 
eonviction  be  proved  lo  Iha  sallsfaclion  of  laid  (ourL  Sccl.  13.  Wilncwies  nol  appear- 
ing, bavin;  beea  dniy  sammoned,  without  reasonable  pvcd'o,  to  he  allowed  by  such  jasli. 
CM,  or  refusing  to  be  Biaiitined  on  oath,  ahull  fotfell  6/.  Sect.  17.  Any  pfison  may  be  • 
wilness  nolwilhstandina  hia  being  an  inhabilant  of  ihe  pnriati  or  place  where  the  olTenre 
■hall  be  com  mi  I  led.  Seel.  IS.  And  if  any  peraon  Ituble  lo  any  of  the  penattica  afurasaid 
■ball,  before  informalion  ngniiHt  him,  disooter  lo  two  joitices  Ihe  person  by  ivhoie  order 
he  did  the  act  which  lobjected  him  to  snch  penalty,  be  shall  be  enlillcd  to  a  moiely  of  the 
penally  aa  informer.  Sect.  19.  Provided  nlso,  ihnl  if  any  maker  of  buttons,  who  sbnll 
have  ordered  any  metal  bnttons  to  be  gill,  shall  before  ihe  bomishing  thereof  appear  be- 
fore two  jasiicea,  and  prove  by  ana  witness  that  he  ordered  the  aaid  bn'.Ioiia  to  bo  gill  in 
the  manner  reqnired  by  this  act,  and  delivered  gold  suffictenl  for  thai  purposa,  or  puid  or 
contracted  lo  piy  a  proper  sam  in  ihnt  behalf,  and  shall  "an? nvards  prosecule  such  gilder 
or  other  person  lo  conviction,  he  shall  not  be  liablo  lo  any  line,  fotfeilnre.  penalty,  or  pan- 
ishmenl,  on  account  of  the  «ni<l  huitom  nol  bi'ing  gill  with  i;cild.  nny  thing  lo  ihe  contra- 
ry noiwithstnnding.  Seel.  20  Piovidcd  aleo,  ihallhi.i  ac(  sbnll  not  be  eilcnded  to  button. 
mads  of  gold,  silver,  tin,  pewter,  lead,  or  mtxlnres  of  tin  and  lead,  or  iron  tinned,  or  of 
Balh  or  while  matal,  or  of  any  of  lbn<e  metals  inlaid  nilh  sleel,  or  buttons  pUlti  upon 
shells.  Sec.  15.  No  informBiii.n  shall  be  ethibiicd  or  aciion  bconghl,  nnlera  wilhin  ihree 
calender  montht  after  the  offV-nee  fommiiled.  Son,  21 .  F.very  »ui(  or  aelipn  commenced 
against  any  person  for  what  he  may  do  in  pursuance  of  ibis  act.  shall  be  commenced  with- 
in six  calender  monthsi  aee  also  IS  &  14  Car.  i.  c,  18  s.  2  and  3;  4  W.  c.  10  a.  3  and  I; 
low.  c,  2i  Anns.u.  6^1  Geo.  c  T;  T  Gei>.  »t.  1.  c.  12. 
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fence  against  the  act  shall  be  aet  MJde  for  want  of  form,  or  throuich  themiatab'    t   ''SO  ] 
IDS  of  any  fact,  circumstaDce,  or  otherwise,  provided  the  matBrial  facls  alledg- 
ed  are  proved ;  for  Ihia  in  eflect  requires  all  material  facts  to  be  alledged,  and  . 
knowledge  ia  a  material  circumstance  to  constitute  such  an  ofience. 

It  is  an  nigh  oRence  at  common  law  to  buy  or  sell  any  doubtful  title  tn  lands 
known  to  be  disputed,  with  a  view  that  (he  buyer  shall  carry  on  the  suit,  which 
the  seller  does  not  think  it  worth  his  while  to  prosecute,  and  on  that  considera- 
tion sells  his  pretentioQB  at  an  under  nrte.  It  appears  not  lo  be  a  material  in- 
gredient, to  constitute  this  offeoce,  whether  (he  title  be  a  good  or  a  bad  one, 
or  whether  the  seller  were  in  possession  or  not,  unless  Jiis  possession  were 
lawful  and  uncontested;  for  all  practices  of  this  kind  ought  to  be  discounten- 
anced,  as  manifestly  tendiog  to  oppression,  by  giving  opportunities  lo  great 
men  to  purchass  the  disputed  titles  of  others,  to  the  great  greviance  of  the  ad- 
verse parties,  who  may  often  be  unable  or  discouraged  lo  defend  their  lilies 
against  such  powerful  persons,  which  perhaps  they  might  safety  maintain 
against  their  proper  adversary;  1  Hawk.  c.  86.  a.  1. 

By  Stat.  13  Ed.  1.  c.  49.  no  person  of  the  king's  house  shall  buy  any  title 
whilst  the  thing  is  in  dispute,  on  pain  of  both  the  buyer  and  seller  being  pun- 
ished at  the  king's  pleasure.  And  by  32  H.6  c.  9.8.4.  none  shall  buy  any  pre- 
tended right  in  any  land,  unless  the  seller  has  been  in  posaession  of  the  uame, 
or  of  tlie  reversion  or  remainder  thereof;  or  taken  the  rents  sod  profits  there- 
olf,  for  one  year  next  before;  on  pain  that  the  seller  shall  forfiet  ihe  land,  and 
the  buyer  the  value,  half  to  the  king,  abd  the  other  half  to  him  who  shall  sue 
within  one  year  for  the  saine.  A  party  in  lawful  possession  may  purchase  the 
pretended  title  of  others;  32  H.  8.  c.  9.  s.  4;  and  a  conveyance  made  by  ana 
who  has  the  uncontested  possession,  and  undisputed  absolute  propriety  of  landa, 
is  not  within  the  meaning  of  this  statute;  1  Hawk.  c.  86.  s.  15.  In  an  action 
for  penalties  the  onence  may  be  laid  in  any  county  at  tlie  pleasure  of  the  infor- 
mer; 31  Eliz.  c.  5.B.  4. 

SSC  Sato.     See  tits.  Corporation;  Cualom. 
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